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U.  S.  Reports 
and  I  igest 

BOTH  ANNOTATED 

^fThenew  "Co-op."  Digest  of  the  United  States  Supreme  Court  Reports 
not  only  perfectly  digests  any  and  every  edition  of  the  reports,  but  added  to 
the  Extra  Annotated  Lawyers  edition  it  makes  that  set,  as  a  whole,  ap- 
proach more  nearly  to  absolute  perfection  than  the  reports  of  any  other 
single  court. 

^[The  Lawyers  Edition  of  the  United  States  Supreme  Court  Reports  has 
been  for  over  twenty  years  the  only  correct,  uniform  and  annotated  Reports 
of  that  court.  For  many  years  the  very  great  majority  of  lawyers  buying 
U.  S.  Supreme  Court  Reports  have  bought  this  edition.  It  is  recognized 
everywhere  as  final  authority  because  in  it  all  mistakes  of  the  earlier  edi- 
tions are  corrected  and  all  omissions  supplied. 
^jThis  edition  has  now  three  kinds  of  annotation. 

^First,  The  regular  foot-note  annotation  in  which  the  leading  point  of  a 
case  is  taken  as  a  subject  for  an  exhaustive  analysis  of  state  ana  Federal 
cases  on  that  point.  This  style  of  annotation  dates  from  the  first  issue  and 
is  still  continued  in  current  volumes. 

^Second,  Rose's  Notes,  12,000  pages  of  most  valuable  text  matter,  have 
since  1900  been  included  in  the  volumes  to  which  it  applies,  i.  e.  1  to  43 
inclusive,  "  Law  ed.M  (  1-172  single  volume  ed.).  The  right  to  this  use  of 
these  notes  is  exclusive  and  perpetual.  These  notes  analyze,  compare  and 
distinguish  all  cases,  state  and  Federal,  which  have  cited  the  U.  S.  case  to 
which  the  note  applies. 

%  Third,  The  annotation  in  the  new  "  Co-op"  Digest  by  which  are  given 
in  "Citation  Notes"  following  the  Digest  paragraphs,  a  list  of  all  cases 
which  have  cited  the  case  on  that  point  from  the  date  of  the  decision 
down  to  1908. 

His  there  any  question  as  to  what  edition  of  these  reports  or  what  Digest 
you  should  buy  ? 

Sample  Pages  of  both  reports  and  Digest  sent  on  request. 
^Continuations  $6.00  per  4  volume  book  including  advance  sheets. 

Ask  for  terms  on  complete  set. 

THE  LAWYERS  CO-OPERATIVE  PUBLISHING  CO, 

ROCHESTER.  NEW  YORK. 

BRANCHES:     Snv  Yofk.  91  Ninm  Streets     CHICAGO.  505  Uk«i<lc  BrnMlnr; 
St   Pai'l.  Ccrm»ii  Amrricjri  Bank 
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LAW  BOOKS 

By  The  Yard 

Q  fll  Twenty  running  feet  of  law  books  for 

ten  dollars  ($  1 0.00).  Draft  must  be  sent 
with  the  order.  Purchaser  pays  freight 
charges.  No  order  accepted  for  less 
than  twenty  feet.  Orders  exceeding 
that  number  figure  on  pro  rata  basis. 

9  Fifty  foot  orders  1 0  per  cent  discount. 

9  One  hundred  foot  orders  20  per  cent 
discount. 

THE  KIND 

Odd  volumes  and  partial  sets  of  State,  Federal  and  English 
Reports;  State  and  Federal  Digests,  Statutes,  etc.  Just  what 
you  want  to  fill  up  your  shelves,  until  you  are  ready  to  buy  that 
44  particular "  set  of  books  you  are  thinking  about  and  which 
j  we  will  sell  you  on  liberal  terms,  when  you  are  ready  to  buy. 

THE  CONDITION 

is  generally  sound  although  some  bindings  may  be  cracked ; 
contents  guaranteed  complete  and  perfect  or  your  money  back. 

CJ  Send  your  order  and  remittance  to 

THE  LAWYERS  CO-OP.  PUB.  CO. 

ROCHESTER,  N.  Y. 
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Railroads, 
Express 

Companies, 
Sleeping  Car 

Companies, 
Pipe  Lines, 
Etc. 

A  Book  of 

Practical  Value 

To  every  lawyer  who 
represents  railroad  or 
shipping  interests  or 
who  deals  In  any 
^  capacity   with   questions  of 

Interstate  Transportation 


DARNES  ON  INTERSTATE  TRANSPORTATION  is  written  from  both  the  legal  and 
the  practical  points  of  view.  It  is  a  systematic  and  scientific  treatment  of  the  subject  under 
the  Interstate  Commerce  Act  and  acts  amendatory  and  supplementary  thereto.  Citations  are  to  the 
Federal  Reporter,  C.  C.  A.  Reports,  U.  S.  Supreme  Court  Reports  (Both  Editions),  and  the 
Decisions  of  the  Interstate  Commerce  Commisson.  The  Appendices  contain  full  reprints  of  all  im- 
portant statutes  governing  Interstate  Transportation,  and  the  Act  to  Regulate  Commerce  is  shown 
in  all  its  several  stages  of  development.    Table  of  Cases  and  Index. 
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arnes 


Interstate 
Transportation 


€]  For  ten  year*  the  author  of  this  work,  Harry 
C  Barnes,  was  engaged  in  traffic  and  railroad  work, 
and  later  taking  up  the  practice  of  law  he  natur- 
ally bent  his  efforts  on  his  favorite  subject.  The 
result  is  that  his  volume  on  Interstate  Transporta- 
tion, just  issued,  holds  all  that  is  of  practical  value 
on  the  subject,  as  well  as  being  a  systematic  and 
scientific  treatment  of  < 


express  cc 
lines,  etc, 

4|  In  the  preparation  of  this  work,  all  the  deci- 
sions and  rulings  of  the  interstate  Commerce  Com- 
mission and  the  Federal  Courts,  together  with 
appeals  to  the  Supreme  Court,  have  been  examined 
down  to  dale  and  the  appendices  of  the  book 
contain  full  reprints  of  all  important  statutes  gov- 
erning Interstate  Transportation,  and  the  Act  to 
Regulate  Commerce  is  shown  in  all  its  several 
stages  of  development. 

One  volumm.  Buckram,  Pric:  $9.00  d*Hu*red. 
For  Sale  By 

The  Lawyers  Co-op.  Publishing  Co. 

Rochester,  N.  Y. 


NEW  1910 

THE  PRINCIPLES  OF 
ARGUMENT 

By  Edwin  B.1  LL.B. 

4  Are  jrou  familial  with  the  principle*  of  correct 
reasoning  and  practice  in  applying  them? 
4  Are  you  safeguarded  by  knowing  the  common 
moda  of  bad  reasoning,  and  by  what  appearances 
the  mind  it  most  likely  to  be  seduced  from  obarr- 
vanecs  of  true  principles? 

Q  This  book  give*  the  student,  the  lawyer,  and 
ttrr  general  reader,  lhc»c  valualilr  pnnciplrt. 
4]  It  it  a  arrie*  of  62  studies  on  the  principles  of 
Tirol,  on  proof,  arguments  from  experience. 

example,  from  authority,  deductive  and  in- 
ve  arguments,  conditional  and  unconditional, 
direct  and  indirect  arguments.  chproof.  and  105 
[>agr»  on  rrtuutioo,  with  the  addjboo  of  hint)  on 
debating. 

f  A  valuable  book 

For  the  Law  Student,  For  the  Lawyer, 
For  the  Journalist,  For  the  College 

t]  Bound  in  Cloth.  $3.25  delivered. 

For  Sale  By 

THE  LAWYERS  CO-OP.  PUBLISHING  CO. 

N.  Y. 


FIRST  ANNOUNCEMENT 

Watson's 

The  Constitution  of 
The  United  States 

The  demand  of  the  profession  for  an  extended 
treatise  on  the  Constitution,  has  been  fully  met  in 
this  new  work  of  unusual  depth,  clearness,  and  scope. 
qThe  author.  David  K.  Watson,  LL.  B.  LL.  6.. 
of  the  Columbus,  O.  Bar.  considers  each 
section  by  section,  and  clause  by  clause, 
copious  foot-notes,  rich  in  historical  interest. 

THE  WORK  CONTAINS  CHAPTERS  ON: 
CJ  The  Federal  Judiciary  before  the  Constitution; 
The  Power  of  the  Judiciary  to  Declare  Laws 
Unconstitutional ;  The  Police  Power ;  Corporations ; 
Combinations ;  The  Acquisition  and  Government 
of  the  National  Domain,  as  well  as  subjects  of 
amendments  and  interstate  commerce. 
<I  Over  one  thousand  citations  to  Judicial  opinions 
down  to  date  are  included. 


2  VOLUMES.  BUCKRAM  $12.00 

For  Sale  By 

The  Lawyers  Co-op.  Publishing  Co. 

ROCHESTER.  N.  Y. 


Just  Out — Law  of 

Mechanics9  Liens  and 
Building  Contracts 

€J  This  work  has  been  prepared  by  S.  Bloom 
of  the  San  Francisco  Bar,  to  meet  the  needs  of 
the  new  conditions  in  the  great  and 


the  new  conditions  in  the  great  and  growing 
western  states,  now  rushing  to  completion  a 
vast  amount  of  building  and  contract  work. 


Q  It  is  for  the  Lawyer,  the  contractor,  the 
architect  and  the  property  owner  to  find  this 
treatice  valuable. 

<]  There  are  given  (I)  the  Substantive  Law  or 
Primary  Rights;  (2)  Pleading  and  Procedure; 
(3)  carefully  prepared  and  annotated  forms  for 
use  in  California.  Arizona,  Colorado,  Hawaii, 
Idaho,  Montana,  Nevada,  New  Mexico.  North 
Dakota,  Oklahoma,  Oregon.  South  Dakota. 
Texas,  Utah,  Washington  and  Wyoming. 

One  volume.  I  144  pages.  Sheep  or  Buckram.  $7. SO  delivered 

For  Salt  By 

THE  LAWYERS  CO-OP.  PUB.  CO. 
Rocheater,  N.  Y. 


CJ  If  the  advertisements  in  this  number  interest  you.  answer  at  once.  €J  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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Three  Law  Books 

By  HON.  J.  W.  DONOVAN 

that  cvtryLawyer  .hould  read.  After  a  ptrutal  you  will 
admit  you  gain  1000  par  cunt  on  the  inwttn—nt 

SKILL  IN  TRIALS 

Second  Edition 
Being  some  of  the  art,  skill,  fine  work 
and  advice  of  Advocate*  like  Beach, 
Choate.  Curtis,  Davis,  Depew,  Foun- 
tain. Ingersoll.  Webster.  May  and 
others,  and  how  they  win  both  fees 
and  cases.  173  pages,  pocket  size. 
PRICE,  91.00  Postpaid. 

TACT  IN  COURT 

Sixth  Enlarged  Edition 

Being  a  gist  of  cases  won  by  skill,  art, 
wit,  tact,  courage  and  eloquence,  with 
trial  rules.  New  matter  for  trial  law- 
yers. Pocket  size.  Nearly  200  pages, 
PRICE.  $1.00  Postpaid 

ART  OF  ADVOCATES 

AND  SPEAKERS 
This  little  book  is  packed  with  prizes 
won  in  law.    It  pictures  how.  and  when, 
and  why  young  lawyers  win  and  suc- 
ceed.   Pocket  size.  1 50  pages. 
PRICE.  $1.00  Postpaid 

Williamson  Law  Book  Company 

ROCHESTER.  N.  Y. 


Brilliant  Masterpieces  of 
Court  Room  Oratory 
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AT  THE  conference  of  governors  held  in  Washington, 
/£\  District  of  Columbia,  on  January  1 8th  last,  Mr.  Hughes 
thus  expressed  himself  on  the  subject  of  uniform  laws : 
"There  are  subjects  which  under  the  Constitution  can  be 
dealt  with  only  by  the  states,  and  where  the  diversities  of 
state  law  are  not  required  by  any  proper  view  of  state  policy. 
While  the  authority  is  local  the  interests  affected  are  not 
exclusively  local.  The  existing  diversities  reflect  a  difference 
in  tradition,  but  not  an  essentia]  difference  in  interest.  They 
have  grown  up  through  contrariety  in  judicial  opinion  or  in  legisla- 
tion. They  represent  simply  an  individualizing  tendency  which 
fails  to  regard  the  conveniencies  of  commercial  intercourse." 
^  "  To  secure  uniformity  of  legislation,  no  sacrifice  is  required 
other  than  perhaps  of  local  pride  of  opinion  or  of  accustomed 
practice.  For  example,  without  attempting  to  be  comprehensive, 
I  may  mention  the  law  of  negotiable  instruments  and  the  rules 
governing  the  transactions  of  trade,  such  as  are  involved  in  the 
law  of  sales,  of  bills  of  lading,  of  warehouse  receipts,  and  of 
stock  certificates.  No  state  has  any  particular  interest  in  main- 
taming  existing  diversities  with  respect  to  the  general  incidents 
of  commercial  intercourse,  and  the  common  convenience  of 
uniformity  of  regulation  is  too  obvious  to  require  arguments 
in  its  support." 

"Gradually  enlarging  the  scope  and  forming  the  habit  of 
agreement,  we  may  expect  to  come  to  uniform  legislation  in 
matters  of  status,  such  as  legitimacy  and  divorce.  Where  the 
matter  is  not  one  involving  in  its  nature  a  separate  local  interest, 
and  diversities  in  laws  give  rise  to  needless  embarrassments,  we 
should  show  our  capacity  to  make  progress  in  the  art  of 
government  by  removing  them." 
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Mr.  Justice  Hughes 

An  Upright  and  Fearless  Public  Servant 

BY  THE  EDITOR 


THE  appointment  by  the  Presi- 
dent of  Governor  Charles 
Evans  Hughes  of  New  York, 
to  succeed  Justice  Brewer  on 
the  Supreme  bench  of  the 
I  nitcd  States,  is  very  general- 
ly and  heartily  approved.  All  classes  and 
conditions  of  men  subscribe  to  the  wis- 
dom and  fitness  of  the  choice,  and  even 
those  who  have  not  been  in  sympathy 
with  certain  of  Governor  Hughes's  poli- 
cies admit  that  he  brings  to  the  Federal 
bench  a  splendid  legal  talent,  a  forcefid 
energy,  and  an  exalted  honesty  that  unite 
to  make  him  an  ideal  justice. 

We  believe  that  nowhere  in  the  United 
States  is  there  a  man  to  be  found  better 
fitted  to  serve  upon  the  Supreme  bench 
than  Charles  E.  Hughes.  He  has  the 
clear,  calm  mind  of  an  ideal  judge,  and 
the  quiet,  firm  devotion  to  principle  of 
an  ideal  American  citizen.  Unaffected 
by  either  the  thoughtless  clamor  of  the 
mob  or  the  secret  and  sinister  influences 
that  have  so  long  infected  our  partisan 
politics,  he  has  won  the  confidence  of  the 
people  of  the  greatest  state  in  the  Union, 
without  distinction  of  party  or  class.  He 
has  won  this  great  esteem  and  confidence 
by  conduct  which  is,  in  the  best  sense  of 
the  word,  judicial.  His  natural  tempera- 
ment, combined  with  his  powers  as  a 
lawyer,  will  make  him  as  great  an  inter- 
preter of  the  law.  as  he  has  shown  him- 
self to  be  a  great  administrator. 


His  Legal  Ability. 

Governor  Hughes  is  one  of  the  most 
distinguished  lawyers  appointed  to  the 
Supreme  bench  in  recent  years.  To  the 
public  his  distinction  rests  upon  his  con- 
nection with  the  insurance  investigation, 
which  made  him  governor;  but  the  pro- 
fession recognized  on  that  occasion  sim- 
ply the  exhibition  of  qualities  with  which 
it  had  long  been  familiar.  Charles  E. 
Hughes  was  a  name  of  no  meaning  to 
the  laity,  for  its  possessor  had  been  im- 
mersed in  a  branch  of  the  law  which  af- 
fords few  opportunities  for  forensic  dis- 
play. As  a  specialist  in  commercial  law 
he  had  been  brought  into  close  relation 
with  the  bar  of  many  cities.  He  often 
managed  the  "New  York  end"  of  cases 
which  had  relations  to  other  communi- 
ties. In  the  consultations  involved,  his 
associates  were  always  impressed  by  the 
clear  rapidity  with  which  he  grasped  an 
immense  mass  of  details,  and  from  it 
extracted  the  core  on  which  a  compli- 
cated case  turned. 

But  it  would  be  unfortunate,  indeed,  if 
the  Supreme  Court  were  made  up  of  men 
notable  only  for  their  deep  knowledge 
of  the  law.  The  members  of  the  Su- 
preme Court  ought  to  be  men  who  have 
nibbed  elbows  with  other  men  sufficiently 
to  have  a  wide  view  of  life  and  its  re- 
sponsibilities. Twice  elected  governor  of 
New  York.  Mr.  Hughes  has  had  suffi- 
cient experience  in  public  life  fully  to 
understand    the    interaction    of  social 
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forces  and  of  conflicting  interests.  He 
has  not  been  able  to  carry  out  in  its  en- 
tirety the  program  which  he  mapped  out 
for  his  party  in  his  state,  but  he  has  ac- 
complished much. 

His  Political  Reforms. 

Into  his  few  years  at  Albany,  Gover- 
nor Hughes  has  crowded  many  substan- 
tial reforms  for  the  government  of  New 
York  state.  More  than  this,  he  has  in- 
fused the  office  with  a 
new  spirit.  He  has 
shown  himself  a  gover- 
nor in  deeds,  as  well  as 
in  name.  At  times  he 
has  appeared  puritanic- 
al. But  always  he  has 
stood  for  political  right- 
eousness and  political 
sanity.  He  has  not  hes- 
itated to  protect  corpo- 
rations when  they  were 
entitled  to  protection, 
but  he  has  ever  held  the 
rights  and  welfare  of  the 
whole  people  supreme. 
He  has  forced  a  sweep- 
ing investigation  of  the 
corruption  which  was  recently  disclosed 
in  the  Republican  party  of  his  state,— 
his  own  party.  He  routed  the  forces  of 
organized  politics,  root  and  branch,  and 
put  men  in  office  who  served  the  people, 
and  not  any  special  interests.  From  the 
beginning  of  his  administration,  Gover- 
nor Hughes  advocated  the  enactment  of 
measures  in  the  interest  of  the  people. 
He  compelled  the  enactment  of  his  pub- 
lic service  commission  bill ;  he  forced  the 
passage  of  the  anti-race-track  gambling 
bill;  he  opposed  the  machine  politicians 
at  every  turn,  and  when  they  essayed  to 
block  his  legislation,  he  appealed  to  the 
people,  and  was  re-elected.  Since  the 
commencement  of  his  second  term  Gov- 
ernor Hughes  has  been  fighting  for  a 
direct  primary  law.  and  for  other  meas- 
ures designed  to  eliminate  "boss"  domi- 
nation. In  reliance  upon  his  advice  the 
New  York  assembly  recently  refused  to 
ratify  the  income  tax  amendment  to  the 
Federal  Constitution. 


1$  To  me,  a  lawyer,  the 
Supreme  Court  of  the  United 
States  is  the  most  sacred 
thing  that  we  have  in  this 
government,  and  the  appoint- 
ment of  men  to  that  bench 
is  the  highest  and  most 
sacred  function  that  the 
Executive  has  to  perform. 

— President  Taft. 


Mr.  Justice  Hughes  has  exalted  the 
governorship  and  the  service  of  the  state. 
No  lawyer  can  maintain  hereafter  that 
to  take  office  as  a  matter  of  public  duty 
will  necessarily  injure  him  professional- 
ly. He  has  set  the  standard  of  official 
integrity,  fidelity,  and  courage  so  high 
that,  whatever  decadence  may  succeed 
his  retirement,  it  can  hardly  again  fall 
to  the  level  that  preceded  his  entrance 
upon  public  life. 

Effect  of  His  Appointment. 

That  so  splendid  a 
moral  force,  so  rare  an 
executive,  and  so  unself- 
ish a  patriot,  should  be 
removed  from  the  sphere 
of  statesmanship,  even 
by  appointment  to  so  ex- 
alted a  position  as  the 
bench  of  our  highest  tri- 
bunal, appears  to  be  a 
severe  blow  to  the  move- 
ment for  the  reform  of 
our  political  conditions. 
'Hie  judge  is  necessarily 
excluded  from  the  arena. 
His  voice  may  be  heard 
occasionally,  as  was  Jus- 
tice Brewer's,  in  the 
forum  or  the  pulpit,  or  on  the  platform. 
But  when  Governor  Hughes  takes  his 
seat  in  Washington,  a  great  educative 
force  will  be  lost.  That  tremendous  driv- 
ing power  which,  coupled  with  his  down- 
right earnestness  and  sincerity,  has  twice 
convinced  the  state  where  its  best  inter- 
ests lay,  together  with  his  unusual  execu- 
tive ability,  will  fall  into  disuse.  The 
strongest  force  for  reform — strongest 
because  of  wise  radicalism  allied  with  a 
judicial  temperament — is  now  to  go  out 
of  our  workaday  political  life. 

It  is  well,  however,  to  recall  that  John 
Marshall,  before  he  became  chief  justice, 
was  foreign  minister,  Secretary  of  War, 
and  Secretary  of  State.  Many  in  the 
Federalist  party  regarded  him  as  the  only 
man  competent  to  wage  equal  battle  with 
Jefferson,  and  they  bewailed  his  with- 
drawal from  political  life.  Yet  it  will  be 
conceded  that  John  Marshall  did  not  only 
well  for  himself,  but  well  for  his  coun- 
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try,  by  becoming  a  judge,  and  embark- 
ing on  thirty-four  years  of  luminous 
service.  Nothing  will  contribute  more 
to  the  perpetuity  of  American  institutions 
than  wisdom  on  the  Supreme  Court 
bench  during  the  next  twenty  years.  We 
should  not  underestimate  the  value  of 
the  services  Mr.  Hughes  can  render  as 
a  member  of  that  body.  Questions  of 
far-reaching  moment,  calling  for  another 
Marshall,  are  coming  before  the  Court, 
and  will  continue  to 
come  before  it,  testing 
onr  written  Constitution 
as  it  has  never  been  test- 
ed before.  That  the 
court  needs  vigorous, 
active  personalities,  men 
of  sound  judicial  train- 
ing coupled  with  a  clear 
understanding  of  the  un- 
derlying political  forces 
of  the  day,  is  undeniable. 


Growing  Importance  of 
Supreme  Court. 


<J  I  am  delighted  to  be  the 
means  of  bringing  to  that 
court  such  a  man  [  Gov. 
Hughes],  an  able  lawyer,  a 
jurist,  a  statesman  and  admin- 
istrator, a  man  of  affairs. 
His  going  upon  the  bench 
strengthens  the  court  both  in 
judicial  ability  and  quality 
and  in  public  confidence. 

—President  Taft. 


the  United  States.  There  is  no  escape 
from  this  conclusion.  Upon  the  judicial 
intelligence,  the  calmness,  the  fearless- 
ness, and  the  personal  honor  of  the  men 
who  constitute  this  tribunal,  depend  the 
future  of  law.  liberty,  and  a  government 
of  laws  in  this  country. 

Governor  Hughes's  intimate  familiar- 
ity with  statutes  governing  commercial 
and  industrial  relations  will  stand  him 
and  the  United  States  in  good  stead  on 
t  h  c  Supreme  Court. 
More  and  more,  year  by 
year,  the  public  service 
questions  of  the  nation 
are  made  the  subject  of 
judicial  definition. 
Whether  we  like  it  or 
not.  the  Federal  judicial 
power  is  expanding,  and 
the  Supreme  Court  and 
its  subordinate  tribunals 


are  becoming  arbitral  in 


The  excitement  and  publicity  of  politi- 
cal service  must  not  blind  us  to  the  sol- 
emn truth  that  the  most  essential  bul- 
wark of  our  liberties  is  the  judiciary.  It 
is  there,  above  everything  else,  that  poise, 
integrity,  discernment,  and  high  intellect 
must  keep  the  Republic  true  to  its  past 
tradition  and  future  destiny.  The  people 
have  come  to  recognize  where  the  final 
interpretation  of  true  Democracy  must 
lie.  The  Supreme  Court  of  the  United 
States  is  the  one  sure  intrenchment  of 
constitutional  liberty  as  it  is  known  in 
America.  The  composition  of  that  court 
is  of  vastly  greater  moment  than  the 
choice  of  a  President  or  of  both  houses 
of  Congress.  The  rights  of  every  citizen 
of  the  United  States,  expressed  in  the 
laws  and  Constitutions  of  the  states  and 
of  the  Federal  Union,  rest  in  the  final 
analysis  of  our  institutions,  in  the  hands 
of  the  justices  of  the  Supreme  Court  of 


industrial  controversies. 
As  Mr.  Justice  Hughes, 
without  being  radical,  is 
progressive  in  his  views 
of  public  supervision  of 
public  utilities,  his  participation  in  the 
deliberations  of  the  Court  will  represent 
the  newer  school  of  legal  thought,  which 
weighs  precedents  with  reference  to  the 
environment  of  times  and  conditions. 

Providence  permitting,  Charles  E. 
Hughes  will  be  a  power  in  shaping  Amer- 
ican institutions  long  after  the  President 
that  named  him  has  retired  from  public 
life,  and  the  ephemeral  questions  that 
vex  our  political  life  have  been  settled  or 
forgotten.  He  must  have  given  due  val- 
ue to  such  considerations  when  he  made 
a  personal  financial  sacrifice  to  accept  the 
appointment.  It  is  said  on  good  authori- 
ty that  he  could  have  commanded  yearly 
fees  amounting  to  $75,000  by  returning 
to  private  practice.  To  prefer,  under 
such  circumstances  and  from  a  sense  of 
public  duty,  a  judgeship  paying  but 
$12,500  per  year,  is  characteristic  of  the 
man. 
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A REVOLUTION,  or  at  least 
a  rebellion,  has  been  going 
on  in  many  cities  of  this 
country  during  the  last  de- 
cade or  more.  Reform  move- 
ments break  out  here  and 
there,  and  win  occasional  victories.  But 
these  are  usually  temporary.  Something 
more  than  spasmodic  upheavals  is  needed, 
if  we  are  to  get  any  effective  and  lasting 
reformation.  To  overthrow  a  political 
organization  by  a  popular  uprising  can 
be  done  only  when  the  people  are  stirred 
in  some  extraordinary  way,  by  fresh  rev- 
elations of  corruption  or  misgovernment. 
The  evils  that  exist,  the  defects  in  our 
municipal  charters  and  organizations,  the 
incompetence  or  worse  of  city  officials, 
and  the  possibility  and  prospect  of  secur- 
ing honest  and  efficient  government,  de- 
serve the  earnest  attention  of  every  citi- 
zen. 

Is  it  true  that  our  cities  are  in  great 
need  of  political  reform?  Muck  rakers 
can  easily  present  the  bad  side  of  the  con- 
ditions anywhere,  even  in  the  most  fav- 
ored locality,  in  a  way  that  would  shock 
one  who  reads  the  account.  Nations, 
communities,  churches,  human  organiza- 
tions of  any  kind,  and  even  the  best  of 
individual  persons,  have  enough  imper- 
fections to  make  a  bad  picture  when 
those  failings  or  defects  alone  are  set 
out  with  vivid  description,  with  no  men- 
tion of  anything  good.  The  tendency  to 
overstate  and  paint  pictures  in  high  col- 
ors, in  which  many  reformers  indulge, 
may  often  make  us  wonder  how  much 
real  justice  there  is  in  the  lurid  stories 
of  depravitv  and  rottenness  in  our  large 
cities.  But  the  facts  are  beyond  doubt. 
They  are  within  the  personal  knowledge 
of  multitudes  of  citizens.  Our  statesmen 
best  qualified  to  judge  confess  that  we 
have  the  worst  governed  cities  in  the 
world.    Revelations  of  graft  in  one  city 


after  another  have  not  only  led  to  many 
convictions  of  boodler  aldermen  and  their 
allies  in  plunder,  but  have  shown  that 
their  corruption  was  part  of  a  widespread 
and  organized  system.  Ali  Baba's  Forty 
Thieves,  and  other  bands  of  historical  or 
mythical  robbers,  were  outlaws  who 
fought  with  or  fled  from  the  officers  of 
the  law;  but  our  modern  bands  of  city 
plunderers  have  been  officers  themselves. 
It  has  been  shown  in  city  after  city  that 
a  regular  system  of  graft  had  been  es- 
tablished, by  which  no  ordinance,  fran- 
chise, or  other  act  that  would  be  either 
valuable  or  injurious  to  anybody,  could 
be  passed  without  bribery.  A  vast  sys- 
tem of  levying  tribute  on  saloons,  dis- 
orderly houses,  and  every  other  law- 
breaking  establishment,  has  yielded  enor- 
mous sums  of  money  to  officials,  high 
and  low,  for  their  own  secret  enrichment 
and  the  entrenchment  of  their  political 
organization.  The  shame  of  the  situation 
is  almost  universally  recognized,  yet 
nearly  every  city  contends  that  the  cor- 
ruption is  mostly  in  other  places.  Good 
citizens,  uncomfortably  conscious  that 
things  arc  not  right  under  the  surface,  re- 
fuse to  believe  that  their  own  officials  can 
possibly  be  as  bad  as  those  in  other  cities 
are  proved  to  be. 

The  men  who  govern  a  city,  however 
good  or  bad  its  charter  or  system  may  be. 
must  in  large  degree  determine  the  qual- 
ity of  its  government.  Are  the  men  who 
make  up  the  common  councils,  and  fill  the 
other  responsible  positions  in  our  city 
governments,  usually  fitted  by  ability  and 
character  for  such  responsibility?  Has 
their  capacity  been  demonstrated  in  any 
large  affairs  of  their  own?  Would  they 
be  trusted  to  deal  with  any  private  busi- 
ness of  large  magnitude  ?  Let  anyone  take 
the  list  of  aldermen,  common  councilmen, 
or  other  officers  who  decide  most  of  the 
great  questions  of  a  city's  business,  and 
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see  how  they  individually  rank  among 
citizens  of  first-rate  ability  and  charac- 
ter. The  truth  is  that  business  affairs 
running  to  millions  of  dollars  per  year, 
questions  of  large  public  policy,  matters 
of  life,  health,  morals,  and  almost  ev- 
erything that  concerns  the  welfare  of 
the  people,  are  intrusted  to  bodies  of  men 
whose  own  business  experience  in  many 
instances  .has  been  limited  to  such  minor 
enterprises  as  a  small  shop  or  saloon.  In- 
deed, no  small  share  of  these  officials 
seek  the  office  in  order  to  supplement 
their  meager  incomes  with  a  salary  of  a 
few  hundred  dollars.  How  many  of  them 
would  be  trusted  as  managers  or  direct- 
ors in  private  business  enterprises  of  a 
magnitude  even  remotely  approaching  the 
affairs  of  a  city?  The  conspicuously  ob- 
vious fact  is  that  the  first  requisite  of  en- 
lightened, efficient,  and  businesslike  city 
government  is  to  intrust  the  business  to 
men  of  high  character  and  exceptional 
ability.   The  question  is  how  to  get  them. 

One  of  the  obstacles  in  the  way  of  city 
reform  is  the  incapacity  of  officials,  re- 
sulting from  the  policy  of  paying  inade- 
quate salaries  for  positions  of  great  re- 
sponsibility. Men  fit  to  deal  with  the 
great  responsibility,  the  far-reaching  poli- 
cies, and  immense  financial  affairs  that 
come  before  city  councils,  must  be  ade- 
quately paid,  else  they  cannot  afford  to 
serve.  The  niggardly  economy  which  re- 
lies on  getting  aldermen  to  work  for 
nothing,  or  for  little,  results  in  over- 
whelming losses,  many  of  them  con- 
cealed. To  pay  large  salaries  to  a  large 
number  of  aldermen  or  similar  officials 
would,  indeed,  be  expensive ;  but  it  is 
easy  to  choose  between  a  large  body  of 
small  men  who  work  for  a  pittance  and 
a  small  body  of  Iarcc  men  fairly  paid. 
It  is  an  imbecile  policy  to  intrust  these 
affairs  to  men  who  are  mediocre  or  un- 
trustworthy. Adequate  salaries  can  be 
easily  paid,  even  at  less  expense,  if  the 
number  of  the  city  council  is  reduced. 

A  small  body  of  conncilmen  would  be 
vastly  more  efficient  than  a  large  one.  A 
board  of  directors  of  a  great  private 
business  would  be  unworkable  and  pre- 
posterous if  it  were  as  large  as  an  ordi- 
nary city  council.  It  is  equally  preposter- 
ous'for  a  city.    The  question  is  too  plain 


to  need  argument.  Added  to  this  is  the 
certainty  tnat  many  members  elected  by 
wards  will  represent  their  wards  instead 
of  the  city,  and  make  the  city  council  a 
hotbed  of  local  and  petty  politics. 

The  partisan  division  of  a  large  part 
of  the  voters  of  a  city,  though  this  is 
becoming  less,  remains  one  of  the  im- 
portant obstacles  to  good  government. 
Such  division  prevents  the  enlightened 
and  public-spirited  citizens  from  uniting, 
and  permits  self-seeking  politicians  of 
both  parties  to  unite  for  their  mutual  in- 
terests. Hut  independent  voting  in  local 
affairs  has  now  so  greatly  increased  that 
even  unanimous  nominees  of  the  dom- 
inant party  may  be  overwhelmingly  de- 
feated at  the  polls. 

The  most  serious  barrier  of  all  against 
any  effective  reform  in  a  city  govern- 
ment is  the  control  of  nominations  and, 
to  a  large  extent,  of  elections,  by  the  op- 
eration of  a  great  political  organization 
governed  by  a  boss.  The  boss  of  the 
dominant  party  is  usually  intrenched  in 
power  in  a  way  and  to  an  extent  that  the 
ordinary  citizen  very  din.ly  realizes.  A 
boss  who  for  many  years  has  controlled 
the  nominations  of  his  party  and  has 
therefore  been,  with  few  exceptions,  the 
godfather  of  every  judge  on  the  bench, 
of  every  city  official,  of  every  subordi- 
nate clerk  or  employee  in  every  city  de- 
partment, including  firemen  and  police, 
who  has  also  been  the  dispenser  of  con- 
tracts for  municipal  supplies  and  jobs 
of  work  for  the  municipality,  inevitably 
comes,  in  the  course  of  time,  to  have  a 
vast  body  of  men  bound  to  him  by  per- 
sonal favors.  Almost  invariably  this  ar- 
my of  retainers  is  swelled  by  the  entire 
mass  of  those  saloon  keepers,  disorder- 
ly-house keepers,  and  all  other  classes  of 
persons  whose  business  is  conducted  in 
violation  of  law,  and  who  know  the  value 
of  the  boss  as  a  friend  in  time  of  trouble. 
Many  support  the  boss  from  a  sense  of 
gratitude  and  loyalty  for  favors  received. 
Nevertheless,  the  army  at  his  command 
is  an  army  of  mercenaries.  They  stand 
by  him  for  personal  reasons;  or,  if  they 
do  so  in  the  belief  that  it  is  best  for  the 
public,  they  do  it  under  the  bias  of  their 
personal  relations  to  him.  The  great  fact 
stands  out  that  this  army  of  the  boss, 
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moving,  not  with  banners  and  trumpets, 
or  in  uniform,  but  with  no  less  precision 
and  power,  stands  as  a  kind  of  imperium 
in  imperii)  in  every  boss-governed  city. 
In  most  elections  the  distinct  character  of 
this  army  is  not  very  apparent,  because 
its  members  are  lost  in  the  mass  of  other 
voters.  But  in  the  time  of  a  rebellion 
against  the  boss,  when  unbiased  voters 
almost  unanimously  march  against  him, 
and  his  host  stands  out  by  itself,  it  is  a 
revelation  to  sec  the  opposing  array  of 
men  whose  interests  are  bound  to  his. 
Only  then  does  the  public  become  aware 
that  his  so-called  "organization"  or  "ma- 
chine" is  a  trained,  powerful,  and  (ex- 
cept in  some  extraordinary  upheaval) 
invincible  army  of  voters.  Any  thought- 
ful person  may  well  inquire  whether  hon- 
est and  businesslike  government  conduct- 
ed for  the  public  welfare  alone  can  ever 
be  secured  so  long  as  the  boss  can  per- 
petuate such  an  army  of  mercenaries ; 
that  is,  an  army  made  up  of  those  who, 
whether  honest  or  dishonest,  enlightened 
or  otherwise,  are  bound  to  him  primarily 
on  the  basis  of  personal  interest  because 
of  favors  received  or  expected. 

The  remedies  for  the  serious  evils  in 
city  government  are  now  receiving  ex- 
traordinary attention.  Greater  interest 
among  citizens  in  public  affairs,  and  a 
clearer  perception  that  partisanship  is  not 
needed,  but  is  pernicious  in  municipal 
business,  are  making  it  possible  to  secure 
better  conditions.  One  aggressive  move- 
ment aims,  by  direct  primaries,  to  nomi- 
nate men  who  represent  the  citizens,  in- 
stead of  the  boss  or  political  machine. 
Another  aims  at  the  simplification  of  elec- 
tions by  adopting  a  short  ballot,  so  that 
a  voter  may  easily  inform  himself  respect- 
ing each  of  the  candidates  for  office,  and 
vote  intelligently.  Another,  akin  to  it,  is 
the  adoption  of  a  commission  form  of 
government,  which  gives  to  the  city  some- 
thing similar  to  the  board  of  directors 
of  a  private  corporation.  These  three 
allied  movements  offer  much  promise. 

The  so-called  commission  form  of  city 
government  originated  in  Galveston  in 
1900,  after  its  destruction  by  a  tidal  wave. 
It  was  an  emergency  measure.  A  board 
or  commission  of  five  was  adopted,  like 
a  board  of  directors,  to  manage  the  city's 


affairs.  That  commission  has  achieved 
such  extraordinary  success  in  managing 
great  public  improvements  for  the  re- 
building of  the  city,  and  doing  it  with 
exceptional  economy,  that  the  system 
seems  to  be  impregnably  established. 
Nearly  all  other  Texas  cities  of  any  size, 
taught  by  the  example  of  Galveston,  have 
adopted  a  similar  government.  Most  of 
the  cities  of  Kansas  have  followed  the 
lead  of  Texas;  and  the  same  is  true  in 
Iowa,  led  by  Des  Moines.  Government 
by  small  boards  or  commissions  has  also 
been  adopted  in  St.  Joseph,  Missouri, 
Memphis,  Tennessee,  Tacoma,  Washing- 
ton, and  many  other  cities  in  Colorado, 
California,  North  and  South  Dakota,  Ida- 
ho, Oklahoma,  and  Massachusetts.  The 
new  government  of  Boston,  Massachus- 
etts, belongs  to  the  same  general  class, 
and  Buffalo,  New  York,  has  voted  by  a 
large  majority  in  favor  of  a  similar  sys- 
tem. The  success  of  this  kind  of  govern- 
ment seems  to  be  fully  established  by  the 
experience  of  many  cities,  though  the 
largest  city  in  which  it  has  yet  been  tried 
is  Boston,  and  there  it  has  just  begun. 
Many  advantages  of  this  new  plan  are 
claimed,  and  some  of  them  seem  clear. 
1st.  It  is  certain  that  citizens  can  vote 
more  intelligently  in  choosing  five  men 
out  of  ten  who  are  named  on  a  ticket, 
than  in  choosing  a  large  number  of  offi- 
cers of  all  grades  out  of  the  numerous 
names  on  the  ordinary  city  ballot.  2d. 
A  small  body  of  men  elected  on  a  general 
city  ticket  will  almost  surely  be  the  rep- 
resentatives of  the  city  at  large,  and  not 
of  the  wards  in  which  they  happen  to  re- 
side. 3d.  The  city  can  afford  to  pay 
much  higher  salaries  to  each  of  five  men 
who  compose  its  responsible  government, 
than  to  each  of  the  large  number  that 
compose  the  usual  city  government.  4th. 
Adequate  salaries  will  make  it  possible 
for  men  of  ability  and  fitness  for  the 
office  to  serve  the  city  when  called  upon. 
5th.  The  domination  of  a  political  boss 
will  be  difficult  when  the  city  is  gov- 
erned by  a  board  of  directors,  especially 
if  the  nominations  arc  made  by  direct 
vote,  and  when,  as  in  Des  Moines,  the 
ballot  is  nonpartisan,  and  no  nominations 
by  political  parties  are  allowed.  6th. 
Putting  each  city  department  entirely 
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into  the  hands  of  one  member  of  the 
board  makes  the  responsibility  for  any 
mismanagement  or  graft  unmistakable. 
Under  our  present  city  governments,  it 
is  often  impossible  to  trace  the  real  re- 
sponsibility between  various  officials,  each 
of  whom  blames  the  other. 

One  conspicuous  fact  about  the  com- 
mission or  board  form  of  city  govern- 
ment is  in  the  substitution  of  appointment 
for  election,  in  the  case  of  all  subordi- 
nates and  minor  officials.  Some  will  fear 
that  this  power  of  appointment  given  to 
five  elected  officials  may  be  too  great, 
and  may  be  used  for  favoritism  and  the 
creation  of  a  political  machine  in  their 
own  interest.  Hut  when  the  officials  are 
not  elected  on  a  party  ticket  or  under 
party  nominations,  but  may  belong  to  a 
variety  of  political  parties  or  factions, 
the  probability  that  they  can  combine,  if 
so  disposed,  and  unitedly  build  up  a  po- 
litical machine,  seems  quite  remote.  The 
further  fact  is  that  each  one,  being  re- 
sponsible for  his  own  department  of  the 
government,  is  under  the  limelight  of 
public  observation  to  an  extent  far  great- 
er than  most  city  officials  can  be  under 
the  old  system.  He  could  hardly  build 
up  a  very  great  machine  in  a  single  de- 
partment, and  there  would  be  great  risk 
of  exposure  in  the  attempt.  It  seems  cer- 
tain that,  if  political  influence  could  be 
eliminated,  and  appointments  to  city  posi- 
tions made  with  the  same  intelligence  and 
with  the  same  single  purpose  to  secure 
efficiency  that  are  usual  in  a  large  private 
business,  it  would  result  in  far  greater 
efficiency  and  economy.  People  interest- 
ed may  find  the  story  of  the  experience 
of  the  city  of  Des  Moines  in  this  new 
form  of  government  told  at  length  in 
McClure's  Magazine  for  May. 

The  initiative,  the  referendum,  and  the 
recall  have  been  incorporated  in  the  char- 
ter of  some  of  the  cities  that  have  adopted 
the  new  plan  of  government.  Ry  the 
recall.  25  or  some  other  specified  per  cent 
of  the  voters  can  demand  a  special  elec- 
tion to  put  any  member  of  the  board  out 
of  office  during  his  term,  though  a  limit 
is  placed  on  the  frequency  with  which 
such  elections  can  be  demanded.  The 
initiative  allows  10  or  some  other  per 
cent  of  the  voters  to  demand  a  popular 


vote  on  measures  which  the  board  refuses 
to  pass.  The  referendum  allows  such  a 
per  cent  of  the  voters  to  call  for  a  veto 
by  popular  vote  of  any  measure  which  the 
board  has  passed.  These  are  features 
which  are  to  be  judged  separately,  and 
do  not  necessarily  constitute  an  integral 
part  of  the  system  of  government  by 
small  board. 

Theories  and  expectations  are  so  often 
misleading  that  we  may  well  be  skeptical 
of  promising  but  untried  schemes,  liut 
when  great  evils  grow  up  under  one  sys- 
tem, we  are  justified  in  at  least  trying 
something  else  which  promises  better  re- 
sults. Most  people  of  sense  are  now 
ready  to  admit  that  cities  should  not  be 
governed  for  the  benefit  of  a  political  par- 
ty, much  less  of  a  political  boss,  but 
should  be  governed  in  a  businesslike  way 
for  the  sole  benefit  of  the  community  it- 
self. One  must  be  blind  or  brazen  to 
contend  that  our  cities  have  been  gov- 
erned in  a  businesslike  way,  or  that  their 
governing  officials  have  as  a  class  been 
tit  for  such  responsibilities,  either  in  char- 
acter or  business  ability.  Does  anyone 
doubt  that  a  small  body  of  the  best  men 
of  the  city  could  manage  its  affairs  with 
far  greater  economy  and  far  better  re- 
sults than  has  heretofore  been  done? 
Those  who  distrust  the  new  plan  may 
doubt  whether  such  men  could  in  fact 
be  chosen,  or  whether  the  plan  would  not 
result  in  giving  still  greater  power  to 
men  unfit  to  use  it.  But  there  seems  good 
reason  to  believe  that,  under  this  new  sys- 
tem of  a  small  board  chosen  without  par- 
tisan nomination,  elected  on  the  general 
city  ticket,  with  all  interest  centered  in 
a  few  candidates,  when  adequate  com- 
pensation makes  it  possible  for  able  men 
to  serve  the  city,  we  may  greatly  raise 
the  grade  of  city  officers.  At  any  rate, 
the  experience  of  from  sixty  to  seventy 
cities  since  Galveston  adopted  govern- 
ment by  commission  in  1900  must  be  of 
the  keenest  interest  to  every  citizen  who 
desires  greater  honesty,  economy,  and 
efficiency  in  the  government  of  our  cities. 
If  the  experience  of  those  cities  does  in 
fact  demonstrate  a  great  improvement  in 
these  particulars,  a  new  epoch  in  munici- 
pal government  has  begun. 
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AS  TO  THE  examination-in- 
chief  of  the  advocate's  own 
witnesses,  of  course  it  is  im- 
possible, within  the  limits  of 
one  chapter,  to  give  a  sys- 
tematic and  scientific  exposi- 
tion of  the  entire  subject.  We  must  as- 
sume, therefore,  that  the  advocate  has 
become  entirely  familiar  with  the  rules 
of  evidence  before  entering  upon  the 
trial,  and  I  must  content  myself  with  in- 
dicating some  of  the  arts  employed  by 
great  advocates,  and  making  a  few  sug- 
gestions which  my  experience  has  im- 
pressed upon  me  as  important  to  be  kept 
in  mind  when  conducting  the  examina- 
tion-in-chief. 

Skill  Requisite  in  Direct  Examination. 

The  impression  prevails  quite  gener- 
ally in  the  profession  that  the  direct  ex- 
amination of  witnesses  requires  far  less 
skill  than  the  cross-examination. 

I  am  inclined  not  to  agree  with  this 
view,  and  it  is  a  matter  of  regret  that  so 
little  attention  is  paid  to  the  examination- 
in-chief,  while  many  arts  are  exercised  to 
produce  effects  in  cross-examination. 

I  presume  this  is  owing  largely  to  the 
fact  that  cross-examination  is  so  much 
more  engaging  to  the  spectators,  and  its 
results  are  so  much  more  quickly  per- 
ceived by  them. 

The  subtle  arts  and  consummate  skill 
of  an  examination-in-chief  are  seldom 
apparent  to  the  mere  spectator,  however 
it  may  be  appreciated  by  the  lawyers  en- 
gaged in  the  case,  who  may  be  able  to 
recognize  with  what  ingenuity  and  tact 


the  desired  facts  have  been  elicited,  and 
the  weak  points  suppressed  or,  at  least, 
not  clearly  revealed. 

Is  it  not  far  easier  to  propound  cross- 
questions  which  will  put  a  man  in  an  un- 
attractive position  before  an  audience, 
than  to  so  conduct  his  direct  examination 
as  to  make  him  show  himself  to  the 
greatest  possible  advantage? 

Many  an  idle  boy  has  broken  painted 
windows,  but  no  one  but  an  Albert  Durer 
could  have  made  them. 

Presenting  Testimony  in  Winning  Way. 

If  the  direct  examination  is  properly 
and  skilfully  conducted,  the  impression 
thus  made  by  an  honest  witness  is  more 
lasting  than  any  argument  of  counsel. 
The  vivid  story  of  a  single  witness  told 
in  a  winning  way  will  have  a  first  impres- 
sion upon  a  juror's  mind  that  no  elo- 
quence can  efface. 

It  is  no  easy  matter  for  an  advocate 
to  get  his  own  evidence  properly  before 
a  court  and  jury. 

It  is  an  important  fact  for  him  to 
remember  that  cases  are  often  won  or 
lost  by  the  straightforward  statements  of 
the  parties  themselves,  and  the  natural 
homely  way  they  sometimes  have  of  put- 
ting things. 

A  builder  was  suing  for  extra  work 
done  on  a  dwelling.  The  defense  was 
that  everything  had  been  paid  for  as 
originally  contracted,  but  that  much  of 
the  work  had  not  been  done  according 
to  agreement.  An  expert  was  called  as 
defendant's  witness.  He  testified  that 
the  house  was  6  inches  lower  than  called 
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for  by  the  specification  ;  that  the  windows 
were  on  weights  instead  of  opening  out 
like  French  windows  on  hinges,  and  that 
there  were  other  material  defects  in 
workmanship.  Item  by  item  had  to  be 
carefully  scrutinized.  There  was  a  chim- 
ney too  short,  a  cornice  defective,  etc. 
The  jurors  were  much  worried  and  con- 
fused. Finally,  defendant  herself,  an 
illiterate  woman,  took  the  witness  stand 
in  her  own  behalf.  She  knew  nothing  of 
books  or  architecture  or  plans,  but  "she 
was  sure  the  plaintiff  had  made  the  house 
entirely  contrary  to  his  bargain,  for  he 
promised  that  the  windows  should  reach 
clear  to  the  floor.  She  remembered  tell- 
ing the  plaintiff,  Mr.  Walker,  so,  and 
explaining  to  him  that,  if  they  had  a 
death  in  the  family  and  wanted  to  take 
a  coffin  out  on  the  porch,  French  win- 
dows would  open  like  a  door,  and  let  it 
out  without  cramping  it  in  a  narrow  hall, 
and  bruising  the  edges  of  the  coffin  all 
up."  This  graphic  description  settled  the 
question  with  the  jury,  and  the  woman 
went  away  happy. 

One  more  instance  will  suffice  to  fix 
this  important  fact  in  the  mind,  and  these 
anecdotes  will  serve  not  only  as  illustra- 
tions, but  give  a  little  refreshment  from 
the  more  tiresome  rules  and  suggestions 
for  the  advocate's  work. 

A  German  had  fitted  up  a  fine  barber 
shop  with  mahogany  sideboards,  gilded 
mirrors,  etc.,  and  a  tenant  just  above  him 
had  let  the  water  basin  run  over  during 
the  night,  causing  the  plaster  to  drop  and 
spatter  all  over  the  new  furniture  in  the 
barber  shop  below. 

When  told  about  it  the  tenant  made 
light  of  it,  and  when  asked  to  make  it 
good,  he  replied.  "Oh,  you  go  to  hell." 
Therefore  the  barber  brought  suit  in  a 
justice's  court  before  a  jury.  On  the 
trial  the  barber  was  the  only  witness  in 
his  own  behalf  and  stated  to  the  jury 
with  great  candor  what  had  been  said  by 
the  tenant.  When  the  lawyer  prompted 
him  by  asking,  "And  what  did  you  say?" 
he  replied,  "I  said,  T  vill  not  go  to  hell. 
I  vill  go  to  law,'  "  and  then  rising  to  his 
feet  he  said,  "und,  shentlemen,  dot  vas 
schust  so  bad  as  to  go  to  hell."  He  won 
a  fine  verdict  by  saying  the  right  thing 
in  the  right  way. 


Brevity,  Clearness,  and  Simplicity. 

One  of  the  first  objects  in  the  exam- 
ination of  witnesses,  both  on  direct  and 
cross,  should  be  brevity.  By  his  opening 
speech  the  advocate  has  clearly  defined 
the  issues  between  himself  and  his  oppo- 
nent. In  his  examination  of  the  wit- 
nesses it  should  be  his  effort  to  adhere 
as  closely  as  possible  to  these  issues. 

It  is  in  this  part  of  his  work  that  the 
superior  talent  of  the  good  trial  lawyer  in 
modern  times  is  the  most  strikingly  dis- 
played. Cases  take  entirely  too  long  to 
try,  and  the  issues  thereby  get  needlessly 
confused. 

Modern  trials  should  be  conducted 
more  as  a  matter  of  business, — the  one 
object  being  to  ascertain  the  truth  of  the 
matter  in  controversy  and  in  the  short- 
est time  possible,  and  not  to  display  the 
talents  of  the  lawyers  on  one  side  or  the 
other. 

The  advocate  should  select  and  arrange 
his  evidence  so  that  the  development  of 
his  case  will  be  interesting  to  his  hear- 
ers. He  should  strive  to  keep  the  jury 
ever  alert.  He  should  remember  that 
nowadays  cases  are  practically  won  as 
they  go  along,  and  not  by  the  arguments 
of  counsel  after  the  testimony  is  com- 
pleted. 

There  is  a  great  fascination  for  jurors 
in  a  well-planned  trial  that  leads  them 
to  constant  discover)'  of  new  facts  as  if 
they  were  developed  almost  unawares. 

The  jury  should  be  made  to  feel  that 
the  advocate  at  least  believes  in  his  own 
case. 

He  should  speak  clearly  and  distinctly, 
mindful  that  he  is  engaged  in  a  matter 
of  importance,  and  let  his  art  conceal  art. 

I  am  inclined  to  put  clearness,  simplic- 
ity, and  brevity  before  everything  else 
in  the  conduct  of  a  case  in  court,  includ- 
ing the  examinations  of  witnesses  and 
the  attempt  to  keep  the  salient  facts  ever 
prominent  before  the  jury. 

An  advocate  should  always  use  the 
simplest  language  possible.  It  is  better 
understood  both  by  his  witnesses  and  his 
jury. 
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Necessity  of  Self-Possession. 

He  should  preserve  ever  a  calm,  cool, 
deliberate,  self-possessed,  dignified  de- 
meanor. Calmness  is  shown  by  not 
growing  petulant  over  little  defects,  in  a 
kindly  and  courteous  behavior  toward 
witnesses,  and  in  a  quiet  dignity  which 
gives  the  idea  of  reserve  force. 

Any  nervousness  or  petulance  is  imme- 
diately noticed  by  the  jury,  and  is  apt 
to  embarrass  and  disquiet  his  witness  as 
well. 

He  should  convey  to  his  witness  the 
impression  that  he  is  strong  enough  to 
prevent  him  from  stumbling  or  falling. 
This  confidence  is  created  by  the  manner 
and  demeanor  of  the  advocate,  by  the 
form  in  which  he  frames  his  questions, 
and  the  manner  in  which  he  asks  them. 

One  mind  communicates  to  another  its 
feelings  and  emotions,  and  there  is  with- 
out doubt  a  well-defined  wireless  teleg- 
raphy going  on  all  the  time  between  a 
skilful  examiner  and  his  witness. 

Overcoming  Embarrassment  of  Witness. 

The  very  first  thing  that  should  be 
done  is  to  put  his  witness  at  ease.  If  he 
wants  to  realize  the  embarrassment  of  a 
witness  as  he  mounts  the  witness  stand, 
let  an  advocate  step  up  there  (in  imag- 
ination) for  a  moment  himself,  sit  down, 
and  look  into  the  "sea  of  upturned  faces," 
• — the  three  or  four  hundred  strange  eyes, 
eager  with  curiosity,  that  are  gazing  into 
his  own. 

Few  witnesses  can  fail  to  experience 
embarrassment,  even  trepidation,  under 
such  circumstances;  and  at  the  start  it 
is  extremely  difficult  for  them  to  collect 
their  thoughts  and  give  their  evidence  in 
a  natural  way,  and  not  become  confused 
and  contradict  themselves. 

What  wonder  that  a  witness,  however 
truthful  and  intelligent,  should  take  the 
oath  as  a  witness  with  trepidation,  akin 
to  fear, — especially  when  he  discovers  the 
opposing  counsel  ready  to  cross-examine 
him  as  a  hostile  witness  and  turn  his  evi- 
dence to  ridicule,  if  possible,  or  to  his 
own  discredit. 

A  man  who  has  presided  over  many 
trials,  Chief  Justice  Burke,  having  been 
summoned  as  a  witness,  said  to  one  of 
his  friends  :  "The  character  of  a  witness 
is  new  to  me,  Philips ;  I  am  familiar  with 


nothing  here.  The  matter  on  which  I 
came  is  most  important;  I  need  all  my 
self-possession,  and  yet  I  protest  to  you 
I  have  only  one  idea,  and  that  is,  Lord 
Brougham  cross-examining  me." 

Many  may  remember  the  almost  his- 
toric reply  of  Henry  Ward  Beecher  in 
the  Tilden-Beecher  Case,  when  William 
Kullerton,  who  was  cross-examining  him, 
shouted  at  him,  "Why  don't  you  answer 
my  question  ?"  "Because  I  am  afraid  of 
you,"  replied  Beecher. 

How  can  the  advocate  best  overcome 
this  embarrassment  on  the  part  of  his 
witnesses  ? 

Each  witness  should  be  properly  intro- 
duced to  the  jury.  It  is  during  this  in- 
troduction that  the  witness  can  be  made 
to  feel  the  gentle  hand  of  the  rein. 

A  few  simple,  unimportant  questions 
should  be  put  in  a  modulated,  reassuring 
tone  of  voice.  The  witness  sees  that  the 
advocate  is  at  his  ease  and  takes  courage. 

"You  said  your  name  was  John  Doe, 
I  believe?" 

"You  live  on  14th  street,  do  you  not?" 

"What  number,  if  you  please?" 

This  is  simple  enough,  and  the  witness, 
almost  without  any  thought,  replies,  "No. 
314." 

Q.  "How  long  have  you  lived  in  the 
one  house?" 

A.  "Fifteen  years."  . 

Q.  "And  with  your  wife  and  chil- 
dren?" 

A.  "Yes." 

Q.  "You  are  in  the  manufacturing 
business,  I  believe?" 
A.  "Yes." 

Q.  "What  position  do  you  hold?" 

A.  "General  manager." 

Q.  "How  long  have  you  been  em- 
ployed there?" 

A.  "Twenty  years." 

Q.  "Then  you  must  have  started  as  an 
apprentice  ?" 

A.  "I  did,  at  the  workbench." 

Q.  "And  were  gradually  promoted?" 

A.  "Yes;  I  became  foreman  of  the 
shop  and  then  superintendent  of  the  fac- 
tory." 

The  witness  is  at  ease, — even  rather 
proud  of  himself.  The  jury  think  well 
of  him.  The  advocate  can  now  safely 
proceed  to  the  important  work  he  has 
in  hand. 
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Illustration  of  Unskilful  Examination. 

Contrast  this  style  of  examination  with 
the  less  orderly  system,  which  is  so  prev- 
alent in  our  courts. 

Examiner  (in  loud,  harsh  voice) : 
"What  is  your  name,  Madam?" 

Witness  (timidly) :  "Mary  Jones." 

Lawver :  "Can't  hear  you ;  please  speak 
louder." 

Court  interferes:  "Madam,  you  must 
speak  loud  enough  for  that  gentleman 
over  there  (pointing  to  the  twelfth  ju- 
ror) to  hear  you." 

(Witness  looks  at  the  twelve  staring 
men  and  becomes  even  more  embar- 
rassed.) 

Lawyer:  "Where  do  you  reside?" 

(Witness  doesn't  "reside"  anywhere 
that  she  knows  of.  So  the  court  helps 
out  with  the  suggestion,  "Ask  her  where 
she  lives." ) 

Witness  (almost  inamlibly)  :  "14th 
street." 

Lawyer:  "Please  speak  up." 

(Court  officer  now  takes  a  hand  and 
shouts  in  her  ear,  "Speak  louder,  Mad- 
am.") 

'  Lawyer:  "Do  you  live  on  the  East 
side?" 

Witness  (embarrassed)  nods  her  head. 

Now,  the  stenographer  can't  hear  her 
or  see  her  nod,  so  he  addresses  her  and 
asks  her  to  please  speak  her  answers, 
as  he  is  writing  and  can't  see  her  if  she 
shakes  her  head. 

This  completes  the  confusion  of  the 
witness  for  she  suddenly  realizes  that 
everything  she  says,  and  even  every  nod 
of  her  head,  is  being  recorded  by  some- 
body. 

Lawyer:  "Are  you  acquainted  with 
the  plaintiff?" 

(Witness  hesitates  and  can't  answer. 
She  has  never  been  in  court  before, 
and  doesn't  know  plaintiff  from  defend- 
ant, even  if  she  was  "acquainted"  with 
either  one  of  them.) 

Lawyer  (with  ray  of  intelligence)  : 
"Do  you  know  your  next-door  neighbor, 
Mrs.  Smith,  who  is  sitting  at  the  table 
by  my  side?" 

This  elicits  a  ready,  "Yes,  sir." 


Then  the  counsel  dives  right  at  the 
heart  of  his  case. 

Q.  "Do  vou  remember  the  5th  of  No- 
vember, 1905?" 

This  completely  upsets  the  witness. 
She  cannot,  in  all  probability,  even  re- 
member the  day  of  the  month  she  is  tes- 
tifying in,  much  less  the  5th  of  Novem- 
ber, 1905,  though  she  may  remember  all 
about  the  occurrences  of  that  day. 

If  trying  to  get  at  the  date  of  her 
birth,  the  lawyer  might  just  as  well  ask 
her,  "Do  you  remember  the  5th  of  June, 
1875?"  (the  day  she  was  born),  and  yet 
this  inquiry  of  a  witness — whether  she 
remembers  a  certain  day — is  one  of  the 
most  common  of  the  many  errors  com- 
mitted almost  daily  in  our  courts. 

By  this  time  our  lady  witness,  under 
such  a  style  of  examination,  has  be- 
come completely  discredited  with  the  ju- 
ry by  her  apparent  stupidity,  and  little 
credit  will  be  given  to  anything  she  may 
afterwards  say.  And  all  through  the 
fault  of  the  lawyer  conducting  her  ex- 
amination. 

Proper  Method  of  Conducting  Examination. 

Imagine  this  same  witness  taken  in 
hand  by  an  experienced  advocate,  and 
again  note  the  contrast. 

This  time  the  advocate  takes  his  stand 
at  the  further  end  of  the  jury  box.  The 
witness,  answering  from  such  a  distance, 
naturally  raises  her  voice  without  having 
her  attention  distracted  by  a  command 
to  do  so. 

Q.  "I  believe  you  said  you  name  was 
Mary  Jones?" 
A.  "Yes  sir." 

Q.  "And  you  live  at  No.  16  East  14th 
street ?" 

A.  "Yes  sir." 

Q.  "I  low  long  have  you  known  this 
lady  sitting  by  my  side,  Mrs.  Smith,  the 
plaintiff  in  the  case?" 

A.  The  answer  comes  readily  enough, 
"Some  ten  years." 

Q.  "Do  you  remember  some  years  ago 
being  at  her  house  when  there  was  a 
conversation  about  an  accident  that  had 
occurred  the  night  before,  in  front  of  her 
house  ?" 

l  es. 
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Q.  "I  don't  suppose  you  remember  the 
date  of  that  conversation,  but  can  you 
remember  about  what  year  it  was?" 

A.  The  witness  answers  naturally: 
"About  three  years  ago." 

Q.  "And  in  the  fall  of  the  vear?" 

A.  "Yes." 

Q.  "Who  was  there  besides  yourself?" 
— and  the  witness  will  now,  likely 
enough,  go  on  and  remember  minutely 
the  whole  occurrence. 

Such  questions  as  these  would  now 
naturally  follow: 

"State  to  the  jury  what  occurred?" 
"State  what  next  occurred?"  "What 
was  said,  if  anything?"  "What  was 
done?"  "Go  on  and  tell  the  jury  in  your 
own  words  what  happened  in  your  pres- 
ence." 

As  soon  as  the  witness  gets  thoroughly 
at  ease  and  started,  the  fewer  interrup- 
tions, the  better.  He  should  be  permit- 
ted to  tell  his  own  story  as  far  as  pos- 
sible, but  the  advocate'  should  always 
register  in  his  own  mind  the  important 
facts,  and  see  that  they  are  all  clearly 
brought  out. 

Thus,  it  can  readily  be  seen  how  his 
thorough  preparation  for  trial,  and  his 
intimate  knowledge  of  his  case  and  of 
his  witnesses,  which  we  have  already  dis- 
cussed, will  now  come  to  his  assistance. 

The  advocate  should  always  be  on  the 
alert  to  restrain  his  own  witness  if  he 
wanders  from  his  subject,  and  not  wait 
for  him  to  be  rebuked  by  the  court,  for 
this  may  entirely  disconcert  his  witness. 
If,  however,  such  rebuke  comes,  as  it  not 
infrequently  does,  a  few  simple  common- 
place questions  will  allow  him  to  recover 
from  his  embarrassment,  and  continue 
with  his  story. 

The  advocate  should  avoid  technical 
terms,  as  well  as  long,  fine,  or  high- 
sounding  words.  These  only  confuse  the 
witness  and  distract  the  attention  of  the 
jury  from  the  story  he  is  wresting  from 
the  witness. 

The  more  neatly  a  question  is  put,  the 
better,  for  it  has  to  be  understood  not 
only  by  the  witness,  but  by  the  jury  as 
well. 

TO  BL  COMPLETt 


Handling  Different  Types  of  Witnesses. 

It  will  be  necessary  for  the  advocate 
to  train  himself  to  handle  his  own  wit- 
nesses of  various  kinds,  such  as  the  stu- 
pid witness,  the  diffident  witness,  and, 
hardest  of  all,  the  overzealous  one, — the 
witness  who  insists  upon  proving  too 
much.  Here  is  a  type  of  man  he  is  bound 
to  hold  in  check.  He  should  never  let 
him  tell  his  own  story,  for  the  witness 
will  thereby  usually  prepare  himself  for 
slaughter  at  the  hands  of  the  cross-ex- 
aminer. The  effort  should  be  to  keep 
such  a  witness  well  to  the  point,  and  com- 
pel him  to  answer  only  such  questions 
as  are  asked.  An  old  lawyer's  advice 
in  regard  to  this  kind  of  a  witness  is  to 
"get  rid  of  him  as  soon  as  possible." 

Stupid  Witnesses. 

A  stupid  witness  will  require  all  an  ad- 
vocate's patience  and  good  temper. 

Some  witnesses  are  not  capable  of  a 
train  of  thought  on  any  subject.  They 
can  observe  no  order  of  events  whatso- 
ever, and  their  ideas  are  confused  even 
as  to  time.  All  that  can  be  done  with 
such  witnesses  is  to  direct  them  simply 
to  answer  the  questions  put  to  them,  ana 
then  confine  the  questions  to  the  isolated 
facts  it  is  desired  to  show  by  them.  A 
display  of  anger  to  such  a  witness  only 
adds  to  his  confusion.  He  should  be  en- 
couraged by  looks  and  expressions  of  ap- 
proval. Questions  should  be  framed  to 
meet  his  difficulties.  By  observing  his 
answers,  and  with  a  little  ingenuity,  an 
advocate  can  readily  frame  questions  to 
fall  in  with  his  degree  of  intelligence. 

Judge  Jeffries  once  mistook  one  of 
these  apparently  stupid  witnesses,  and, 
having  taken  quite  a  dislike  to  the  man 
(who  had  been  testifying  in  his  court, 
and  who  happened  to  have  a  very  long 
beard  "I.  finally  broke  out  with  the  remark 
that,  if  his  conscience  was  as  long  as  his 
beard,  he  must  have  a  very  vacillating 
one  ;  to  which  the  witness  quickly  replied  : 
"My  lord,  if  you  measure  consciences 
by  beards,  you  have  none  at  all." 
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The  Necessity  of 

Uniform  Legislation 

The  views  of  several  legal  authors  and  eminent  jurists  on  this 
important  subject  are  here  presented.  The  two  succeeding 
articles  deal  with  phases  of  this  question. — Editorial  Note. 


Uniform  legislation  is  an  ideal  conception.    It  is  the 
By  subjective  point  sought  by  all  who  have  given  any 

William         thought  to  the  subject  of  law  reform.  ...   1  believe 
i  that  a  degree  of  harmony  may  be  attained.    1  am  con- 

vinced also  that  this  can  be  done  without  trenching  to  any 
considerable  extent  upon  the  domain  of  state  legislation. 


Snyder 


Uniformity  of  law  in  the  several  states  gains  new 
By  importance  when  viewed  as  a  means  of  upholding  the 

William         s*aIe  courts  as  against  the  Federal  courts,  and  of  preserv- 
Schofield        'n8        j"5'  halance  between  the  Federal  government 
and  the  government  of  the  states. 

Our  imperfect  system  of  law.  unsuited  to  a  commercial 
people,  who  buy  and  sell,  make  contracts  and  engage  in 
By  business  of  all  kinds,  without  regard  to  state  boundary 

Hon.  Everett     lines,  can  but  fetter  trade  if  the  laws  of  the  several  states 
p#  differ  in  fixing  the  liabilities  of  the  contracting  parties.  .  .  . 

The  demand  is  for  unification  of  the  law  and  this  must 
be  brought  about  by  uniform  enactments  in  the  several 
states. 


Wheeler 


By  Conflicting  laws  tend  to  hinder  interstate  trade,  to 

Leonard        render  contracts  uncertain,  and  to  occasion  needless 

litigation.    This  diversity  of  law  is  a  serious  impediment 

I    '  to  the  prosperity  of  the  country. 

Jones 

We  do  not  aim  at  absolute  uniformity  of  law  through- 
pv  out  the  states,  but  a  wise  and  conservative  uniformity. 

Li       ai  There  is  danger  in  pressing   uniformity  to  extreme 

on'_     on      lengths.    There  are  diversities  of  climate,  of  production, 
of  tradition,  of  heredity,  of  population,  of  pursuits,  among 
Parker  the  people  of  our  several  Commonwealths  which  should 

be  generally  respected. 


Judge  Gibbons'  Proposed 
Amendment 

A  Plan  to  Promote  Uniform  Legislation 


THE  proposed  amendment  to  the 
Constitution  of  the  United 
States,  drawn  by  Judge  John 
Gibbons  of  the  circuit  court 
of  Cook  county,  Illinois,  and 
introduced  in  the  House  of 
Representatives  by  Congressman  Martin 
B.  Madden,  directs  investigation  to  a 
comparatively  new  field  of  research,  and 
is  sufficiently  broad  and  practical  to  meet 
the  most  crying  evils  of  the  time. 

Provisions  of  Proposed  Amendment. 

By  the  terms  of  the  amendment  Con- 
gress would  be  empowered,  concurrent 
with  the  legislatures  of  the  several  states, 
to  provide  by  law  for  the  punishment  of 
kidnapping,  pandering,  bigamy,  polyg- 
amy, and  conspiracy  in  restraint  of 
trade;  to  provide  respecting  the  liability 
of  employers  for  injuries  to  employees, 
and  for  the  adjustment  by  arbitration  or 
otherwise  of  controversies  and  differences 
between  capital  and  labor,  and  the  regu- 
lation or  prevention  of  child  labor;  to 
provide  by  law  that  the  right  of  the  peo- 
ple to  the  free  exercise  of  religion  shall 
not  be  denied  or  abridged  by  any  state ; 
to  provide  that  no  state  shall  place  any 
person  twice  in  jeopardy  of  life  or  limb 
for  the  same  offense,  nor  compel  a  per- 
son in  any  criminal  case  to  be  a  witness 
against  himself,  nor  deprive  any  person 
of  life,  liberty,  or  property  without  due 
process  of  law,  nor  take  nor  damage  pri- 
vate property  for  public  use  without  just 
compensation ;  to  make  laws  respecting 
the  conservation  and  regulation  of  water 
power,  forests,  minerals,  and  other  natu- 
ral resources;  also,  respecting  commer- 
cial paper,  insurance  income  and  in- 
heritance taxes,  marriage,  divorce,  and 
alimony,  which  laws  shall  be  of  a  general 
nature,  and  uniform  in  operation 
throughout  the  United  States ;  and  that 
all  state  laws  respecting  such  subjects 


shall  conform  thereto.  It  is  further  pro- 
posed that  the  proceeds  of  the  income  and 
inheritance  taxes  shall  be  retained  by  the 
states,  respectively,  wherein  they  are  col- 
lected, save  in  the  event  of  war  or  other 
great  emergency,  when  they  shall  be  ap- 
propriated and  added  to  the  resources  of 
the  United  States  for  such  limited  periods 
as  Congress  shall  direct. 

This  plan  offers  effectual  means  of  en- 
abling the  Federal  government  to  supple- 
ment the  states  in  suppressing  crime  and 
protecting  citizens  in  the  exercise  of  their 
absolute  rights  of  life,  liberty,  and  prop- 
erty. It  is  especially  desirable  as  tending 
to  assure  certainty  and  uniformity  in 
numberless  cases  where  we  have  to-day 
among  the  states  simply  doubt,  confu- 
sion, and  bewilderment.  It  is  to  be  great- 
ly regretted,  from  this  point  of  view,  that 
the  amendment  has  so  little  chance  of 
being  enacted  into  the  fundamental  law. 

Control  of  Trusts. 

Judge  Gibbons  has  made  an  able  and 
convincing  statement  in  support  of  his 
amendment,  from  which  we  quote:  "It 
is  well-known  that  attempts  are  often 
made  by  the  United  States  to  destroy 
or  curb  the  baneful  influences  of  trusts, 
under  what  is  known  as  the  'Sherman 
anti-trust  act,'  but  the  power  of  the  Unit- 
ed States  under  this  act  is  necessarily 
circumscribed  and  limited,  because  the 
power  to  enact  such  a  law  is  supposed 
to  exist,  if  at  all,  under  the  interstate 
commerce  clause  of  the  Constitution.  In 
fact,  the  power  of  the  United  States  is 
so  circumscribed  and  limited  by  the  Fed- 
eral Constitution  that  it  is  asserted  by 
high  authority  that  it  has  no  power  to 
control  or  conserve  the  water  power,  ex- 
cept for  navigable  purposes,  or  to  pro- 
tect or  conserve  the  forests,  minerals, 
and  other  resources  of  the  Union,  be- 
cause they  are  state  rights." 
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Protection  of  Immigrants. 

"It  appears  from  reliable  statistics  that 
in  less  than  two  years,  over  2,161  inno- 
cent and  defenseless  immigrant  girls  have 
disappeared, — having  been  lured  to  their 
ruin  by  kidnappers  or  panders.  !t  is 
not  a  national  disgrace  that  the  United 
States  has  no  power  to  prosecute  the 
offenders?  The  United  States  has  pow- 
er to  guard  a  consignment  of  cattle  or 
other  commodity  under  the  interstate 
commerce  clause  of  the  Constitution,  but 
human  beings,  as  such,  are  not  commer- 
cial commodities  (New  York  v.  Miln,  11 
Pet.  102,  9  L.  ed.  648)  ;  after  the  pas- 
sengers embark  from  the  vessel  and  min- 
gle with  the  people,  if  undesirable,  dis- 
eased, or  dependent,  the  United  States 
may  deport  them,  but  in  other  respects 
the  national  government  has  no  further 
control  over  them.  United  States  v. 
Coombs.  12  Pet.  72.  9  L.  ed.  1004;  Kel- 
ler v.  United  States,  213  U.  S.  138,  53 
L.  ed.  737,  29  Sup.  Ct.  Rep.  470." 


Conservation  of  Resources. 

"Under  the  proposed  amendment  the 
Federal  government  would  have  ample 
power  to  deal  with  all  subjects  specified 
herein,  and  while  it  would  not  have  pow- 
er, except  by  purchase  or  condemnation, 
to  assert  ownership  to  the  property  in 
natural  resources,  such  as  water  power, 
forests,  minerals,  and  the  like,  not  owned 
by  the  United  States,  it  would  have  ample 
authority  to  conserve  and  protect  them 
for  the  whole  people  by  the  making  and 
enforcing  of  uniform  laws  applicable  to 
every  state  of  the  Union,  which  cannot 
now  be  done." 


Commercial  Paper,  Insurance,  and  Divorce. 

"The  law  concerning  commercial 
paper,  insurance,  and  other  matters, 
which,  in  the  nature  of  things,  cannot  be 
confined  to  any  particular  state,  should 
be  the  same  in  Maine  and  California,  the 
Dakotas  and  Carolinas ;  and  in  view  of 
the  many  divorce  irregularities  which 
have  recently  arisen  in  certain  states,  it 


is  time  that  the  Congress  of  the  United 
Stales,  in  the  interest  of  good  govern- 
ment and  morality,  and  for  the  protection 
of  the  home  and  family,  should  have  pow- 
er to  legislate  on  these  subjects.  The 
scandals  incident  to  the  procurement  of 
fraudulent  divorces  in  recent  years  have 
shocked  the  moral  sense  of  the  Ameri- 
can people,  trained  by  long  generations 
of  respect  for  law  and  liberty,  religion 
and  morality,  and  Congress  should  be 
empowered  to  prevent  the  further  possi- 
bility of  such  scandals  as  far  as  it  is 
possible  to  do  so  by  legislation." 

Income  and  Inheritance  Taxes. 

"I  earnestly  contend  that  income  and 
inheritance  taxes  should  belong  to  the 
state  in  w  hich  the  possessor  of  the  wealth 
from  which  it  is  derived  has  his  resi- 
dence, except  in  the  event  of  war  or 
other  great  emergency  as  declared  by 
Congress,  when  these  should  be  appro- 
priated and  added  to  the  national  re- 
sources for  such  limited  periods  as  Con- 
gress may  direct.  It  is  evident  that  these 
taxes  should  be  uniform  throughout  the 
United  States,  so  that  men  of  wealth  will 
not  seek  to  change  their  places  of  resi- 
dence, in  order  to  secure  anv  more  favor- 
able taxation  on  these  subjects,  in  one 
state  than  in  another.   .   .  ." 

Labor  Controversies. 

"  The  states  and  Federal  government 
should  have  ample  power  to  curb  or 
crush  trusts,  to  prevent  lockouts,  and  pro- 
hibit strikes.  This  can  be  done  by  wise 
and  comprehensive  laws  applicable  to  all 
disputes,  controversies,  and  differences 
which  arise  between  labor  and  capital. 
The  arrogant  money  barons  and  the  opin- 
ionated labor  bosses  must  be  given  to 
understand  that  this  is  a  government  of 
law  and  reason,  which  cannot  be  awed  by 
the  power  of  wealth  or  the  force  of  num- 
bers, and  that  the  methods  of  feudal  ages 
w  ill  not  be  tolerated  therein ;  that  both 
sides  must  submit  their  grievances  to  the 
arbitrament  of  impartial  tribunals  whose 
proceedings  are  controlled  by  just  and 
equal  laws." 
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Stare  Decisis. 

"Under  the  present  Constitution,  in- 
cluding its  Amendments,  there  is  no  ade- 
quate power  in  Congress  to  legislate  con- 
cerning any  of  the  subjects  specified  in 
this  proposed  amendment.  To  the  hon- 
or and  glory  of  the  Supreme  Court  of 
the  United  States,  be  it  said  that  the  doc- 
trine of  stare  decisis  is  there  observed 
and  followed.  When  that  court  decides 
a  constitutional  question,  even  by  a  bare 
majority,  its  decision  is  fixed  and  stable 
until  changed  by  legislation  or  constitu- 
tional amendment.  By  reason  of  this  fact, 
if  for  no  other  cause,  that  court  deserves 
and  has  gained  the  respect  and  admira- 
tion of  the  whole  civilized  world.  .  .  ." 

Interstate  and  International  Problems. 

"The  states  are  no  longer  capable  of 
grappling  with  and  solving  the  great  in- 
terstate transportation  problems,  and  the 
many  grave  international  questions,  and 
those  which  have  arisen  as  incidents 
thereto,  which  now  confront  us  as  a  peo- 
ple. The  states  are  and  must  remain  in- 
destructible forever,  and  so  far  as  it  con- 
cerns their  fiscal  and  prudential  affairs, 
and  matters  pertaining  to  health,  morals, 
and  police,  the  states  must  continue  in  the 
future  as  in  the  past,  to  exercise  supreme 
power  so  long  as  that  power  does  not 
conllict  with  the  national  Constitution." 


"Our  destiny  as  a  nation  is  onward  and 
upward,  and  it  would  be  dangerous,  im- 
politic, and  unwise  for  the  states  to  in- 
terfere in  interstate  matters  or  interna- 
tional affairs.  Hence  the  apprehension  of 
certain  alarmists,  to  the  effect  that  the 
nation  is  usurping  the  powers  of  the 
state,  is  without  any  real  foundation,  be- 
cause the  powers  now  assumed  by  the 
nation,  hitherto  supposed  to  be  reserved 
to  the  states,  are  simply  an  outgrowth  of 
conditions  which  have  arisen  from  cir- 
cumstances beyond  the  conception  or  con- 
templation of  the  Fathers  of  the  Repub- 
lic. Duties  have  been  cast  upon  the  na- 
tion arising  from  the  exigencies  of  the 
times  (as  incidents  of  the  Spanish  War), 
which  she  neither  can  evade  nor  ignore. 
This  does  not  mean  usurpation  of  the 
rights  enjoyed  by  the  states.  It  simply 
means  the  logical  development  of  nation- 
al life,  the  progress  of  events,  the  trend 
of  empire.  Lofty  statesmanship  and  for- 
tuitous circumstances  have  placed  us 
upon  the  crest  of  the  flowing  tide  of  ex- 
pansion and  national  greatness.  We 
must  continue  to  strive  onward  and  up- 
ward, or  wait  for  the  ebbing  tide  to  drift 
backward  and  downward.  We  cannot 
remain  stationary.  The  onward  march 
of  the  nation  leaves  far  behind  the  inac- 
tive and  unprogressive.  There  is  no 
place  in  the  life  of  individual  or  nation 
not  plainly  to  be  classified  as  retrogres- 
sion or  progress." 


The  argument  for  greater  legal  unity  lies  in  the 
national  unity.  Our  people  to-day  in  their  business, 
contractual,  and  commercial  relations  are  one  people. 
They  are  one  in  a  unity  such  as  never  before  existed 
in  this  or  any  other  great  country. — Am.  Bar  Asso. 
Rep.  1891. 
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BY  HENRY 


EVERY  state  in  the  United 
States,  except  South  Carolina, 
has  passed  laws  providing  for 
the  granting  of  absolute  di- 
vorces, and  Congress  has  au- 
thorized the  granting  of  di- 
vorces in  the  District  of  Columbia  and 
in  all  the  territories  and  possessions  of 
the  United  States  except  the  Philippine 
islands  and  Guam.  The  causes  or 
grounds  for  absolute  divorce  in  the  dif- 
ferent states  and  territories  of  the  Unit- 
ed States  vary  from  the  one  cause  of 
adultery  in  New  York  and  the  District 
of  Columbia  to  as  many  as  sixteen 
grounds  and  causes,  any  one  of  which, 
proven,  will  entitle  one  to  an  absolute 
divorce  in  some  of  the  other  states  of 
the  Union,  says  Joseph  Mitchell  Dono- 
van, the  author  of  a  text-book  on  "Mar- 
riage and  Divorce." 

Maladministration  of  Divorce  Laws. 

It  is  needless  to  say  that,  owing  to  the 
diversity  of  these  statutes,  and  the  facili- 
ty with  which  decrees  may  be  obtained 
in  some  jurisdictions,  great  abuses  and 
scandals  have  sprung  up  in  the  adminis- 
tration of  the  divorce  laws.  Among  the 
evils  mentioned  in  a  recent  address  by 
the  Hon.  Walter  Bordwell,  one  of  the 
judges  of  the  superior  court  of  Los  An- 
geles county.  California,  are:  Pretended 
service  of  process,  with  return  regular 
on  its  face,  but  false  in  fact :  perjury  and 
subornation  of  perjury;  collusion  be- 
tween husband  and  wife,  both  desiring 
a  divorce,  though  no  legitimate  cause  ex- 
ists; bribery  and  intimidation  by  one  de- 
siring the  decree  from  the  other,  to  make 
no  defense,  in  cases  without  legal  merit ; 
coercion  by  the  offending  spouse  of  the 
other  to  institute  the  action  against  her 
will ;  the  commencement  of  another  ac- 
tion after  a  denial  of  the  decree  on  the 
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same  grounds;  and  the  hiring  of  some- 
one to  impersonate  the  defendant  for  the 
purpose  of  receiving  service,  and  to  de- 
ceive the  officer  making  the  return. 

Uniform  Legislation  as  Remedy. 

Among  the  many  remedies  suggested 
for  these  evils  and  offenses,  is  uniform 
divorce  legislation.  This,  in  fact,  seems 
to  be  the  most  popular  cure  mentioned 
for  the  scandals  attending  the  administra- 
tion of  the  divorce  laws.  Assuming  that 
uniform  legislation  would  do  away  with 
some  of  these  abuses,  as  it  undoubtedly 
would,  it  is  nevertheless  a  serious  ques- 
tion whether  such  a  remedy  is  practicable 
or  even  wise. 

Laying  aside  the  religious  view  as  to 
the  indissolubility  of  the  marriage  tie. 
and  considering  marriage  as  a  civil  con- 
tract, as  it  is  deemed  to  be  in  law,  why 
is  it  that  this  contract  cannot  be  set  aside 
like  ordinary  contracts,  if  both  parties 
agree,  or  if  either  party  violates  any  of 
the  terms  of  the  agreement?  It  is.  of 
course,  because  society  has  a  vital  inter- 
est in  maintaining  the  integrity  of  the 
domestic  relation ;  because  the  welfare  of 
the  state  is  believed  to  be  founded  upon 
the  welfare  of  the  family;  and  also  be- 
cause it  is  deemed  to  be  to  the  interest 
of  the  state  to  see  that  parents,  and  not 
the  state,  support  the  children.  To  main- 
tain the  family  and  to  prevent  illegiti- 
mate children  from  becoming  a  burden 
upon  the  state  has  always  been  the  great 
problem,  and  the  religious  views  as  well 
as  the  civil  views  as  to  the  expediency 
of  divorce  are  without  question  nothing 
more  than  the  result  of  policies  which 
have  been  developed  in  an  earnest  en- 
deavor to  solve  this  question  in  the  best 
way.  The  varying  laws  of  the  states  are 
but  an  expression  of  the  policies  of  the 
peoples  of  those  states  on  this  question. 
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Divergent  Laws  Due  to  Conflicting  Policies. 

In  South  Carolina,  for  example,  ab- 
solute divorces  are  not  permitted.  This 
is  the  result  of  a  policy  due  to  the  belief 
that  the  family  must  be  preserved  at  all 
hazards,  although  it  may  impose  upon  an 
innocent  husband  the  duty  of  supporting 
children  that  may  not  be  his,  though 
born  in  wedlock.  New  York  state  does 
not  believe  it  is  wise  to  go  as  far  as 
this.  Sir  George  Lewis,  an  eminent  law- 
yer, in  speaking  of  the  English  divorce 
laws  is  quoted  as  saying:  "I  think  that 
misconduct  should  be  a  ground  for  di- 
vorce for  either  party.  If  the  husband 
commits  misconduct  the  wife  should  be 
entitled  to  divorce,  in  the  same  way  that 
the  husband  is  entitled  to  divorce  if  the 
wife  commits  misconduct.  I  see  no  rea- 
son why  there  should  be  any  difference 
between  husband  and  wife  before  the 
law." 

That  there  should  be  any  question 
about  this  may  strike  the  American  read- 
er as  peculiar,  but  the  reason  for  such  a 
law  probably  is  that  the  offense  of  the 
woman  is  considered  greater,  in  that  she 
not  only  violates  the  marriage  vow,  but 
in  addition  thereto  is  likely  to  impose 
upon  her  husband  the  burden  of  another's 
offspring;  therefore,  she  is  guilty  of  a 
double  wrong  while  her  husband  can 
wrong  her  only  in  the  violation  of  the 
marriage  vow.  Such  a  law  may  not  be 
the  result  of  a  wise  policy,  but  it  is  the 
result  of  a  well-defined  policy,  not  mere 
caprice,  and  it  is  a  policy  not  wholly  with- 
out reason  or  justice. 

An  illustration  of  the  extreme  solici- 
tude of  the  state  to  avoid  the  care  of 
illegitimate  children  is  to  be  found  in 
the  merciless  punishment  that  is  visited 
upon  unmarried  women  for  sexual  mis- 
conduct. So  long,  universal,  and  severe 
has  been  the  condemnation  of  her  wrong 
in  this  respect  that  it  is  well-known  that 
it  is  extremely  difficult  for  a  woman  who 
has  once  fallen  to  live  down  her  shame, 
while  the  man  is  more  readily  forgiven 
and  the  offense  more  easily  forgotten. 
By  no  hands  has  the  punishment  been 
more  relentlessly  inflicted  than  by  those 
of  her  own  sex.    This  is,  of  course,  a 


g&eat  injustice  to  the  woman,  but  no 
such  ancient  and  universal  custom  has 
arisen  without  good  reason ;  and  there  is 
a  reason  for  this  custom,  unjust  as  it 
may  be.  It  cannot  be  explained  on  the 
theory  of  the  inferior  position  that  wom- 
en once  occupied  in  society.  It  owes  its 
origin,  probably,  to  the  necessity  of  deal- 
ing vigorously  with  the  evil  of  illegiti- 
mate children,  and  the  punishment  has 
been  made  most  severe,  by  necessity,  up- 
on the  one  whose  guilt  is  the  more  sus- 
ceptible of  certain  proof. 

The  desire  of  the  state  to  protect  the 
family  has  led  New  York  to  make  adul- 
tery the  only  cause  for  absolute  divorce. 
Other  states  have  said  that,  while  the 
welfare  of  society  depends  upon  the  fam- 
ily, it  must  be  a  happy  family,  and  there- 
fore many  other  causes  have  been  deemed 
sufficient  for  a  decree.  Last  April  a  New 
York  woman  was  granted  a  divorce  in 
Nevada.  After  telling  for  an  hour  a 
story  of  inhuman  treatment,  the  judge 
asked : 

"Are  the  wives  of  New  York  men 
compelled  to  submit  to  such  beatings  and 
inhuman  treatment  from  their  husbands 
without  any  recourse  to  the  divorce  laws 
of  that  state?" 

".Many  of  them  do  it,"  replied  the 
plaintiff,  "I  had  to  come  here  for  relief." 

"Well,"  said  the  court,  "you  certainly 
can  have  a  decree  here,  and  it  is  so  or- 
dered." 

No  attempt  will  be  made  here  to  dis- 
cuss the  question  whether  a  liberal  or 
a  stringent  divorce  law  is  the  better  poli- 
cy. These  illustrations  arc  mentioned 
only  to  show  that  the  divergent  laws  are 
the  result  of  deep-seated  policies  adopted 
in  dealing  with  a  problem  which  has  per- 
plexed many  peoples  since  the  beginning 
of  civilization.  It  would  be  easy  enough 
to  get  uniform  laws  if  there  wrere  a  set- 
tled policy  on  this  question,  but  it  is 
doubtful  whether  many  of  the  states 
would  yield  much  to  secure  this  end. 

Practicability  of  Uniform  Divorce  Law. 

Chief  Justice  Cullen  of  the  New  York 
court  of  appeals  not  long  ago  said  that 
a  uniform  divorce  law  would  be  a  bad 
law  from  the  New  York  point  of  view. 
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Probably  a  uniform  law  would  also  be 
deemed  a  bad  law  from  the  Nevada  point 
of  view.  Justice  Cullen  thinks  that  what 
is  needed  is  not  a  uniform  divorce  law, 
but  a  uniform  divorce  procedure.  He 
thinks  the  former  impracticable,  but  the 
latter  entirely  feasible.  He  says  that  it 
is  only  necessary  that  each  state  shall 
prohibit  the  exercise  of  any  jurisdiction 
by  its  courts  to  grant  divorce  except 
iii  cases  where  the  marriage  took 
place  or  the  defendant  was  served  within 
the  state.  But  this  is  only  aimed  at  fraud- 
ulent divorces.  If  a  New  York  man,  for 
example,  desired  in  good  faith  to  make 
his  home  in  a  western  state  where  di- 
vorces are  granted  on  the  ground  of  de- 
sertion, and  his  wife  refused  to  go  With 
him,  and  he  nevertheless  took  up  his 
abode  there,  bought  a  farm  and  worked 
it,  and  intended  to  stay  there,  why  should 
he  not  be  granted  a  divorce  upon  service 
by  publication,  if  it  is  the  policy  of  the 
state  to  have  him  establish  a  family 
there?  A  large  part  of  the  evils  result- 
ing from  the  administration  of  the  pres- 
ent laws  is  due  to  fraud  and  perjury, 
and  this  no  legislation,  uniform  or  other- 
wise, can  prevent.  The  only  way  these 
evils  can  in  any  manner  be  mitigated  is 
by  a  faithful  and  honest  vigilant  admin- 
istration of  the  laws  by  the  courts. 

A  Dramatic  View. 

A  recent  play  entitled  "A  Man's  a 
Man,"  presented  by  Henry  B.  Harris,  is 
a  dramatization  of  two  famous  divorce 
trials,  and  is  designed  to  show  the  neces- 
sity of  a  national  divorce  law  in  order 
to  prevent  men  of  wealth  from  procuring 
easy  divorces  under  the  present  laws,  and 
in  order  to  prohibit  them  from  obtaining 
state  legislation  on  the  subject  to  suit 


their  convenience,  and  by  means  of  which 
they  might  successively  acquire  and  cast 
off  as  many  wives  as  Henry  VIII.;  but 
since  they  cannot  be  made  moral  by  leg- 
islation, it  is  quite  likely  that  such  men, 
if  so  disposed,  would  find  a  way  to  evade 
any  uniform  legislation  that  might  be 
devised. 

Under  King  Chariei. 

There  was  once  a  law  in  England, 
"That  all  women  of  whatever  age,  rank, 
profession,  or  degree,  whether  virgins, 
maids,  or  widows,  that  shall,  from  and 
after  the  passage  of  this  act,  impose  upon 
or  betray  into  matrimony  any  of  His 
Majesty's  male  subjects  by  scents,  paints, 
cosmetics,  washes,  artificial  teeth,  false 
hair,  Spanish  wool,  iron  stays,  hoops, 
high-heeled  shoes,  or  bolstered  hips,  shall 
incur  the  penalty  of  the  laws  now  in  force 
against  witchcraft,  sorcery,  and  such  like 
misdemeanors,  and  the  marriage,  upon 
conviction,  shall  stand  null  and  void." 

It  is  not  likely  that  this  law  ever  en- 
tirely protected  the  guileless  representa- 
tives of  the  so-called  sterner  sex  from 
the  tender  snares  of  fair  maidens, — and 
certainly  not  from  the  machinations  of 
"widders,"  as  the  case  of  the  elder  Mr. 
Weller  amply  shows.  It  is  too  much  to 
expect  that  the  evils  arising  from  the  ad- 
ministration of  the  present  divorce  laws 
would  entirely  disappear  upon  the  pass- 
age of  a  uniform  national  divorce  law. 
Some  of  our  states  compare  in  size  or 
population  with  foreign  nations.  Why 
should  not  these  states  work  out  this 
problem  in  a  way  deemed  most  beneficial 
to  the  welfare  of  their  own  people? 
Great  as  are  the  evils  of  fraud  and  per- 
jury, they  are  not  to  be  compared  with 
the  evils  attendant  upon  illegitimacy. 


To  make  a  uniform  law  successful  there 
must  be  uniformity  in  legislation,  uniformity  in 
amending  the  law,  when  it  becomes  necessary 
to  amend  it,  and  uniformity  in  the  decisions 
under  it. — Amasa  N.  Eaton. 
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Lord  Halsbury,  England's 
Grand  Old  Man 


BY  THE  EDITOR 


N  a  speech  at  Lincoln's  Inn,  Hon. 
Joseph  H.  Choate  thus  addressed 
Lord  Halsbury:  "He  is  the  very 
incarnation  of  perennial  youth. 
Time,  like  an  ever-rolling  stream, 
bears  all  its  sons  away,  but  the  lord 


chancellor  seems  to  stem  the  tide  of  time. 
Instead  of  retreating  like  the  rest  of  us 
before  its  advancing  waves,  he  is  actually 
working  his  way  up  stream.  He  demon- 
strates what  I  have  been  trying  to  prove 
for  the  last  three  years,  that  the  eighth 
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decade  of  life  is  far  the  best,  and  I  am 
sure  he  will  join  with  me  in  advising  you 
to  hurry  up  and  get  into  it  as  soon  as 
you  can." 

Since  that  time  Lord  Halsbury  has 
laid  down  the  seals  of  the  chancellor- 
ship, but  he  is  still  at  work,  and  his  ac- 
tivities would  put  many  a  younger  man 
to  shame.  But  a  few  days  ago  he  tem- 
porarily returned  to  the  bench,  as  a  mat- 
ter of  accommodation.  Not  content  to 
round  out  his  career  by  seventeen  years 
of  service  in  the  highest  position  to  which 
it  is  possible  for  one  of  Mis  Majesty's 
lay  subjects  to  attain,  he  has  undertaken, 
since  his  retirement  from  office,  the  su- 
perintendence of  a  monumental  digest  of 
the  laws  of  England.  He  still  finds  rec- 
reation in  his  favorite  game  of  golf,  and, 
in  recent  years  of  Parliamentary  rout  and 
disaster,  he  has  valiantly  upheld  in  the 
House  of  Lords  the  standard  of  stern, 
unbending  Toryism. 

Hardinge  Stanley  GifFard,  when  called 
to  the  bar  in  1850,  joined  the  South 
Wales  circuit  and  prospered.  It  is  re- 
lated that  once,  in  arguing  a  case  on  be- 
half of  a  Welshman,  he  showed  a  great 
knowledge  of  the  principality  and  its  peo- 
ple. "Come,  come,"  said  the  judge  at 
last,  "you  know  you  cannot  make  your- 
self out  to  be  a  Welshman."  "Perhaps 
not,"  replied  Halsbury,  "but  I  have  made 
a  great  deal  of  money  out  of  Welshmen 
in  my  time."  "Well'  then,"  replied  the 
judge,  "suppose  we  call  you  a  Welshman 
by  extraction." 

He  was  also  a  regular  attendant  at  the 
central  criminal  court  (The  Old  Bailey 
Bar),  the  best  school  in  the  world  at 
which  to  learn  the  art  of  cross-examina- 
tion and  re-examination.  After  graduat- 
ing as  the  prisoner's  friend,  he  worked 
his  way  up  to  the  position  of  one  of  the 
standing  counsel  for  the  Treasury.  In 
1865  he  attained  the  rank  of  Queen's 
counsel.  In  1871  he  was  the  undisputed 
leader  of  his  circuit. 

Mr.  GifFard  took  a  prominent  part  in 
the  noted  ejectment  action  of  Tichborne 
v.  Lushington,  in  which  he  was  of  coun- 
sel for  the  claimant.  During  the  trial 
Sir  John  Coleridge,  attorney  general, 
after  reading  a  letter  which  constituted 
a  piece  of  damaging  evidence  against 


the  claimant,  called  upon  counsel  for 
the  latter  to  throw  up  their  briefs,  under 
penalty  of  being  involved  in  the  guilt 
of  their  client,  and  enforced  the  appeal 
by  insisting  that  he  spoke  "however  un- 
worthily" as  head  of  the  English  bar. 
To  this  statement  GifFard,  who  was  not 
in  court  when  it  was  made,  took  early 
occasion  to  indignantly  reply:  "I  find 
this  is  attributed  to  the  attorney  general, 
as  having  been  made  applicable  to  counsel 
in  this  case:  'Lawyers  who,  after  the 
demonstration  of  the  iniquity  and  injus- 
tice and  groundlessness  and  fraud  of  a 
claim  (if  it  be  demonstrated  to  their 
minds),  lend  themselves  for  one  moment 
to  the  prosecution  of  it,  make  themselves 
accomplices  in  the  guilt  of  the  person 
whom  they  represent.'  As  an  abstract 
proposition  it  is  perfectly  unobjection- 
able; as  applicable  to  the  facts  of  this 
case  it  would  probably  convey  to  the 
minds  of  everybody  who  read  it  an  in- 
sinuation against  the  members  of  the  bar 
who  are  against  him  on  this  occasion.  I 
can  only  say  that  the  attorney  general 
has  referred  to  his  character  as  attorney 
general.  In  this  court  he  is  simply  the 
counsel  representing  one  of  the  parties, 
and  he  has  no  greater  authority  than  any 
of  the  most  junior  members  of  the  bar 
present.  I  utterly  refuse  to  have  my 
conduct  dictated,  or  insinuations  made 
against  me,  by  the  attorney  general,  or 
any  other  member  of  the  bar.  If  that 
is  not  meant  I  have  no  more  to  say.  I 
think  nine  out  of  ten  people  would  have 
supposed  that  the  attorney  general  meant 
to  say  my  learned  friends  and  myself 
were  concerned  in  what  we  considered  a 
fraudulent  case.  I  will  not  characterize 
that  assertion,  but  your  lordship  will  well 
understand  how  I  would  characterize  it." 

"The  strength  of  GifFard's  advocacy," 
says  Mr.  Atlay  in  The  Victorian  Chan- 
cellors, "lay  emphatically  in  the  man  him- 
self ;  he  owed  little  to  external  advantage, 
to  physical  presence,  or  voice.  But  there 
was  a  virile  force,  a  combativeness,  a 
strength  of  conviction,  and  a  pertinacity 
which  carried  all  before  him;  he  was 
absolute  master  of  his  trade,  and  he  pos- 
sessed an  innate  genius  for  law.  He  had 
one  of  those  happily  constituted  intellects 
which,  across  labyrinths  of  sophistry  and 
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through  masses  of  immaterial  facts,  go 
straiglit  to  the  true  point.  He  had  an 
intuitive  instinct  for  the  essentials  of  a 
case,  and  a  corresponding  dislike  for  the 
verbiage  in  which  they  are  too  frequently 
enveloped."  It  is  told  of  him  that  he  re- 
ceived a  special  retainer  one  morning  in 
London,  on  behalf  of  a  prisoner  charged 
with  some  very  complicated  fraud,  whose 
trial  was  fixed  for  that  very  day  at  Win- 
chester. He  had  just  time  to  catch  the 
train,  and,  with  the  verbal  information 
gleaned  from  the  solicitor,  he  put  up  an 
admirable  defense.  "Facts  without  com- 
ment" were  what  he  demanded  in  his 
instructions,  and  he  has  been  heard  to 
advise  young  barristers  not  to  be  the 
slaves  of  their  brief.  "Too  much  reading 
and  not  enough  thinking,"  he  added. 

On  a  certain  occasion  when  he  was 
retained  in  an  election  petition,  it  was 
discovered  by  his  juniors  the  evening  be- 
fore the  commission  opened  that  he  had 
neglected  to  read  his  brief.  The  party 
were  staying  in  a  big  country  house, 
and  after  dinner  he  was  conducted  to  the 
billiard  room  in  company  with  the  brief, 
and  the  key  turned  upon  him.  Three 
hours  later  the  party  returned,  and  found 
him  peacefully  asleep  on  the  settee,  with 
the  bulky  brief  as  his  pillow. 

In  1875  he  accepted  the  post  of  Solici- 
tor General,  and  held  the  position  for 
over  four  years,  making  an  excellent  law 
officer.  He  is  described  as  thoroughgo- 
ing in  the  discharge  of  his  duties,  and 
invariably  courteous  alike  to  those  associ- 
ated with  him  and  to  those  opposed  to 
him.  He  was  endowed  by  nature  with 
a  kindly  disposition  and  imbued  with  a 
high  sense  not  only  of  his  own  responsi- 
bilities, but  of  the  traditions  and  preroga- 
tives of  the  English  bar.  When  on  the 
bench  he  did  not  approve  of  the  unneces- 
sary interruption  of  counsel.  "If  judges." 
he  once  said,  "would  only  appreciate 
what  an  invaluable  assistance  it  is  to 
their  minds  to  listen  to  those  who  have 
prepared  their  arguments,  and  arc  per- 
fectly familiar  with  the  facts,  they  would 
recognize  that  initial  listening,  at  all 
events,  is  most  desirable."  Lord  Hals- 
bury-  is  not  alone  in  perceiving  how  dis- 
advantageous the  interruption  of  counsel 
may  be.   "A  garrulous  judge,"  Lord  Al- 


verstone  took  occasion  to  observe  not 
long  ago,  "is  an  intolerable  nuisance,  be- 
cause he  lengthens  the  proceedings  and 
diverts  attention  from  the  points  in  the 
mind  of  the  advocate." 

In  1877  he  was  returned  to  Parliament 
for  the  Cornish  borough  of  Lannceston. 
A  contemporary  has  said  of  him :  "Lord 
Ilalsbury  is  a  Tory  to  the  finger  tips;  he 
is  one  of  those  fortunate  spirits  to  whom, 
in  the  sphere  of  politics  and  religion, 
doubt  is  unknown  and  unthinkable ;  with 
due  allowance  for  changed  conditions, 
he  is  the  lineal  descendant  of  Lord  EI- 
don." 

Sir  Harding  received  the  seals  on 
June  24th,  1885.  He  took  his  title  from 
the  manor  of  Ilalsbury  in  Devon,  which 
had  been  the  home  of  the  Giffard  family 
in  bygone  generations.  He  quitted  the 
bar  in  the  heyday  of  his  fame.  He  was 
perhaps,  says  Mr.  Atlay,  "the  most  suc- 
cessful advocate  of  his  day  in  that  class 
of  cases  where  the  appeal  is  to  the  senti- 
ment, the  emotions,  or  the  prejudices  of 
the  jury;  an  admirable  speaker  and  a 
fine  cross-examiner,  his  pugnacious  and 
combative  spirit  was  kept  in  strict  sub- 
ordination to  the  needs  of  the  hour,  while 
it  used  to  be  said  of  him  that  he  was 
the  only  man  at  the  bar  who  would  stand 
up  to  Mr.  Charles  Russell  with  absolute 
and  unmistakable  confidence." 

"On  the  woolsack  he  astonished  coun- 
sel and  public  alike  by  his  grasp  of  prin- 
ciples and  intimate  knowledge  of  report- 
ed cases.  The  great  variety  of  his  prac- 
tice had  brought  him  into'  contact  with 
almost  every  conceivable  branch  of  law. 
It  may  be  doubted  whether  he  has  ever 
been  excelled  in  quickness  of  apprehen- 
sion or  in  the  power  of  accurate  recol- 
lection. He  has  always  acted  on  the 
maxim  that  you  must  settle  what  are  the 
real  facts  of  the  case  before  you  begin 
to  apply  your  law.  For  shrewd  common 
sense  and  terse  vigorous  language,  his 
decisions  need  not  fear  comparison  with 
those  of  the  ablest  of  his  predecessors." 

It  is  to  be  hoped  that  Lord  Halsburv 
may  he  permitted  to  complete  the  great 
legal  work  on  which  he  is  now  engaged, 
and  long  to  enjoy  the  honors  which  he 
has  so  deservedly  won. 
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Honor  Among  Lawyers 

"System,  the  Magazine  of  Business,"' 
has  declared  professional  men  to  be  poor 
credit  "risks"  who.  too  often,  never  pay 
at  all.    It  cites  the  case  of  "a  well-known 


lawyer  who  went  to  a  tailor  and  ordered  a 
suit.  Me  was  well  dressed,  distinguished 
in  appearance,  courtly  in  manner,  and 
lx>re  a  high  reputation  in  his  profession. 
The  tailor  was  flattered  at  the  order,  and 
cheerfully  charged  the  $50  for  the  suit. 
Later  he  charged  another  suit  and  an 
overcoat.  Then  came  a  surprise.  He 
couldn't  collect.  His  banker  told  him 
why. 

"  'Professional  men  as  a  rule,'  he  said, 
'have  no  money  invested  in  goods.  Their 
business  investments  consist  of  their  abil- 
ity. You  can't  attach  it.  You  can't  tie 
it  up.  The  fact  that  this  lawyer  owes 
you  money,  and  everybody  else  in  town, 
doesn't  hurt  him  much.  He  is  a  brilliant 
man.  and  if  you  have  a  case  to  prosecute 
or  defend,  I  would  advise  you  to  employ 
him.    We  do. 

"  'If  you  tried  to  collect  your  bill  of 
him  in  court,  he  would  probably  beat  you. 
He  would  prove  your  clothing  was  no 
good  as  to  wear.  He'd  proclaim  it  not 
all  wool,  and  make  you  get  experts  to 
prove  it  was.  He  would  put  $5,000 
worth  of  trained  ability  against  your  $10 
lawyer. 

"  'Yes,  you  had  better  charge  your  ac- 
count to  profit  and  loss,  though  if  you 
ever  get  a  case  you  can  get  him  to  look 
after  it  for  you,  and  then  credit  him  with 
his  fee.  That  is  the  way  a  lot  of  people 
square  their  accounts  with  him.'  " 

The  folly  of  drawing  broad  generaliza- 
tions from  individual  cases  is  well  illus- 
trated in  this  instance.  L'njust  reflec- 
tions are  cast  upon  a  profession  because 
of  the  delinquencies  of  one  of  its  mem- 
bers, when,  as  a  matter  of  fact,  no  body 
of  men  in  the  country  have  a  higher  sense 
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of  honor  in  money  transactions  than  the 
lawyers.  This  is  amply  shown  by  the  ex- 
perience of  the  Bancroft-Whitney  Com- 
pany, law  publishers,  who  lost  not  only 
all  their  stock  and  plates  in  the  San  Fran- 
cisco fire,  but  all  their  books  of  account, 
and  were  left  without  any  evidence  of 
what  was  owing  them.  They  knew  that, 
exclusive  of  accounts  considered  doubt- 
ful, there  was  due  them  by  customers 
other  than  those  in  San  Francisco, 
$175,000.  Their  only  means  of  ascer- 
taining the  particulars  was  through  those 
who  owed  it.  They  decided  to  make  it 
wholly  a  matter  of  honor,  and  sent  to 
35,000  lawyers  a  printed  circular  request- 
ing a  statement  of  what  each  owed, 
whether  due  or  not.  Returns  of  money 
and  of  acknowledgment  were  prompt  and 
encouraging.  Some  of  those  considered 
doubtful  were  the  first  to  acknowledge 
their  indebtedness.  Before  long  they 
were  able  to  reproduce  their  books,  and 
the  acknowledged  balances  nearly  equaled 
their  estimated  total  of  good  accounts. 
Remittances  are  still  being  made.  Up 
to  date  over  $170,000  have  been  paid  or 
acknowledged.  Of  this  amount  about 
$25,000  cover  accounts  not  included  in 
their  estimate  of  collectable  indebtedness. 
This  brings  their  estimated  total  to 
$200,000,  and  established  the  fact  that 
over  85  per  cent  of  all  that  was  owed 
them  was  acknowledged  promptly  under 
this  call  on  honor.  This  is  a  record  of 
which  the  legal  profession  may  well  be 
proud. 

Right  of  Insurance  Company  to 
Maintain  Hospital 

J|  X  People  ex  rel.  Metropolitan  L.  Ins. 

Co.  v.  Hotchkiss,  120  N.  Y.  Supp. 
M0,  the  Xew  York  appellate  division, 
third  department,  determined  that  the 
company's  plan  to  purchase  real  estate 
to  be  used  as  a  hospital  for  the  care  and 
treatment  of  its  employees  who  arc  af- 
flicted with  tuberculosis  docs  not  violate 
that  provision  of  the  law  which  prohibits 
insurance  companies  from  acquiring  real 
estate  for  any  purpose  other  than  that  of 
the  transaction  of  their  own  business. 
The  opinion  accompanying  the  decision 


starts  out  with  declaring  that  "the  hu- 
mane and  praiseworthy  purpose"  for 
which  the  acquisition  of  the  real  estate 
is  desired  furnishes  no  justification  for 
stretching  the  law ;  but  it  finds  the  rec- 
oncilement of  the  scheme  with  the  law 
in  the  fact  that,  under  present-day  con- 
ceptions of  the  relations  between  em- 
ployer and  employed,  provisions  "for  the 
comfort,  health,  safety,  and  well-being 
of  the  employee,"  are  regarded  as  a 
normal  part  of  the  dealings  of  the  em- 
ployer with  him  in  a  strictly  business  re- 
lation. And  such  provisions,  which  are 
made  by  individual  employers  not  only 
on  grounds  of  humanity,  but  as  part  of 
the  inducement  for  desirable  persons  to 
remain  in  their  service,  may  equally  be 
instituted  by  corporations. 

The  court  passes  lightly  over  the  ques- 
tion of  the  possibility  of  the  hospital  be- 
ing used,  in  case  vacancies  exist  in  it,  for 
the  accommodation  of  selected  cases  from 
among  the  policy  holders.  This  possi- 
bility, it  seems,  had  been  indicated  in  the 
original  petition,  but  "the  briefs  of  coun- 
sel upon  either  side,"  says  the  court, 
"have  practically  eliminated  that  ques- 
tion." From  merely  a  financial  stand- 
point many  have  regarded  this  proposi- 
tion as  wise.  Hie  business  of  the  insur- 
ance company  is,  of  course,  superficially 
considered,  not  purely  humanitarian;  but 
it  is  good  insurance  business  to  prolong 
the  life  of  the  policy  holder.  Large 
numbers  of  these  policy  holders,  it  is 
said  by  the  company's  officials,  succumb 
to  tuberculosis  each  year,  contracted  pre- 
sumably after  their  policies  had  been 
issued.  It  is  not  desirable  that  policy 
holders  should  pass  away  after  paying 
comparatively  few  premiums. 

There  is  also  a  humanitarian  factor 
which  should  not  be  omitted  from  the 
equation.  It  has  now  been  clearly  dem- 
onstrated that  tuberculosis,  in  its  initial 
stages,  is  no  longer  classified  as  an  in- 
curable disease.  Timely  scientific  treat- 
ment, under  conditions  which  can  be  sup- 
plied by  a  sanitarium  like  the  one  pro- 
posed by  the  Metropolitan  Life  Insur- 
ance Company,  affords  a  fighting  chance 
of  eradicating  the  seeds  of  the  malady. 
Every  such  institution,  wisely  conducted, 
is  a  blessing  to  humanity 
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Deeper  Study  of  the  Law 

A  graduate  school  in  jurisprudence,  says 
the  Richmond  Virginia  Dispatch,  is 
part  of  the  new  plan  of  extended  gradu- 
ate work  announced  by  the  Johns  Hop- 
kins University.  When  the  proposed  re- 
moval to  its  new  site  takes  place  and 
when  the  additional  $2,000,000  endow- 
ment fund  for  the  university  is  procured, 
the  Hopkins  proposes  to  take  young  men 
where  the  law  schools  leave  them,  and 
give  them  original  work  in  jurisprudence. 
They  will  have  the  opportunity  of  study- 
ing not  only  the  law  as  it  is,  hut  the  law 
as  it  ought  to  be,  and  will  be  encouraged 
to  advance  into  a  study  of  the  philosophy 
of  the  law. 

As  legal  education  stands  to-day,  it  is 
entirely  vocational  or  professional.  The 
student  is  given  books  on  pleading,  books 
on  evidence,  books  on  torts,  books  on  half 
a  score  of  particular  technical  branches 
of  the  law,  and  is  required,  in  the  course 
of  two  or  three  years  at  the  most,  to 
master  a  world  of  the  detail  required  in 
the  daily  practice  of  his  profession.  He 
has  little  opportunity  for  the  philosophi- 
cal side  of  his  subject,  and  little  chance 
to  master  the  great  underlying  principles 
of  jurisprudence,  which  mold  the  statute 
law. 

When  students  are  given  opportunity 
to  study  what  is  now  denied  to  them  by 
the  very  mass  of  their  subject,  it  can 
safely  be  predicted  that  a  new  era  in 
American  jurisprudence  will  begin.  The 
history  of  the  law  is  the  history  of  great 
epochs  of  study,  and  the  biography  of 
the  great  lawyers  is  a  story  of  new  in- 
vestigations. Blackstone  was  great  not 
because  he  mastered  the  letter  of  the  law. 
but  because  he  fathomed  the  spirit  of 
the  law,  and  his  name  has  become  classic 
not  because  he  knew  so  well  what  the 
law  was.  but  because  he  knew  so  well 
why  the  law  was.  In  the  same  way,  Aus- 
tin stands  out  as  one  of  the  great  figures 
of  legal  history  solely  and  only  because 
he  looked  away  from  the  letter  of  the 
law  to  the  spirit  that  made  the  law. 


It  is  often  alleged  against  American 
lawyers  that  they  keep  too  close  to  their 
text-books  and  work  too  much  by  rote. 
The  case  may  be  no  worse  with  them 
than  with  the  lawyers  of  England,  for 
example,  but  the  demand  for  jurists  who 
know  more  than  the  statutes  is  daily 
growing.  If  Johns  Hopkins  can  meet 
this  demand,  it  will  have  added  another 
to  the  great  services  it  has  performed  for 
the  nation. 

Lawmaking  Gone  to  Seed 

*]PH ERE  have  been  more  than  22,000 
U  bills,  says  the  St.  Paul  Pioneer 
Press,  introduced  in  the  present  Con- 
gress. It  is,  of  course,  impossible  that 
all,  or  even  a  large  proportion  of  them, 
can  receive  careful  consideration  from 
the  members  of  Congress.  To  be  sure, 
most  of  them  are  bills  of  a  local  nature 
that  concern  only  an  insignificant  pro- 
portion of  the  people.  Those  bills  are 
referred  to  the  committees  for  considera- 
tion, and  do  not  take  up  the  time  of  the 
House  or  Senate.  But  they  require  a 
great  deal  of  time  and  attention  from 
the  members  as  committeemen, — tjme  and 
attention  that  should  be  devoted  to  the 
consideration  of  matters  of  legislation  on 
subjects  of  general  importance.  The  re- 
sult is  delay  and  dissatisfaction. 

The  first  Congress  had  l)efore  it  300 
bills.  Xo  doubt  each  one  of  the  300  was 
carefully  considered,  and  nearly  all  were 
of  national  importance.  It  would  be  well 
if  the  Congresses  of  present  times  could 
approximate  the  showing  made  in  the 
beginning  of  the  Republic.  It  is  not 
possible,  of  course,  to  measure  presem 
accomplishment  by  the  conditions  of  a 
century  and  a  third  ago.  But  there  is 
no  doubt  that  we  have  been  drifting  into 
bad  ways  in  matters  of  legislation.  There 
are  too  many  bills  and  too  much  law- 
making in  Congress,  legislatures,  and 
city  councils.  We  should  cut  down  on 
quantity,  and  add  to  quality. 
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Among  The  New  Decisions 

This  department  briefly  treats  recent  important  decisions  of  the  United  Stales  Supreme 
Court,  the  state  court*  of  last  resort,  and  foreign  tribunals.    Those  caae.  are  selected 
which  lay  down  new  principle*  or  make  novel  application  of  an  old  one. 


Scienter  of  vicious  pro- 
pensities of  dog. 


The  authorities 
are  almost 
unanimous  in 
holding  that  the  owner  of  a  dog  cannot 
be  held  responsible  at  common  law  for 
injuries  resulting  from  the  vicious  or  mis- 
chievous acts  of  the  animal,  unless  it  is 
established  that  he  had  knowledge,  either 
actual  or  constructive,  of  its  vicious  or 
mischievous  propensities.  The  applica- 
tion of  this  general  rule  has  given  rise 
to  many  cases  in  which  it  is  sought  to 
define  what  actual  or  constructive  knowl- 
edge concerning  the  dog  the  owner  must 
have,  in  order  that  he  may  be  charged 
with  scienter  of  its  vicious  propensities. 
These  cases  are  discussed  in  an  extensive 
note  in  24  L.R.A.(N.S.)  458,  accompany- 
ing the  recent  New  Jersey  case  of  Em- 
mons v.  Stevane,  73  Atl.  544,  holding 
that,  in  an  action  for  injuries  committed 
by  a  dog,  it  is  not  necessary  that  the 
same  injury  should  have  actually  been 
committed  by  the  animal  to  the  knowl- 
edge of  its  owner,  but  knowledge  by  the 
owner  that  the  disposition  of  the  animal 
is  such  that  it  is  likely  to  commit  a  sim- 
ilar injury  to  that  complained  of  is  suf- 
ficient to  maintain  the  action. 


Attachment  of  cars  of  for- 
eign raihvay  company. 


The  decision 
of  the  Su- 
preme Court 
of  the  United  States  in  Davis  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.,  Adv.  S.  U.  S. 
1909,  p.  463,  that  the  attachment  or  gar- 
nishment of  cars  owned  by  a  foreign  rail- 
way company,  which  have  temporarily 
come  into  the  state  in  the  course  of  in- 
terstate transportation,  through  the  agen- 
cy of  other  carriers,  is  not  an  unlawful 
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interference  with  the  instrumentalities  of 
interstate  commerce,  virtually  settles  a 
question  upon  which  there  has  been  a 
diversity  of  opinion  in  the  courts.  The 
contrary  view  has  hitherto  received  the 
most  support,  as  is  shown  by  the  notes  to 
Wall  v.  Norfolk  &  W.  R.  Co.  64  L.R.A. 
501,  and  Seibels  v.  Northern  C.  R.  Co. 
16  L.R.A.(N.S.)  1026. 

Binding  effect  of  con-  A  somewhat  un- 
ditions  announced     usual  question  is 
by  auctioneer.        presented  in  the 

recent  Iowa  case 
of  Kennel]  v.  Boyer,  122  N.  W.  941,  hold- 
ing that  conditions  of  sale  announced  by 
an  auctioneer  supersede  those  incorporat- 
ed in  circulars  distributed  among  pro- 
spective bidders  at  an  auction  sale,  and 
bind  a  purchaser,  although  they  were  not 
brought  to  his  attention.  The  prior  de- 
cisions on  the  subject,  which  are  reviewed 
in  a  note  to  this  case  in  24  L.R.A. (N.S.) 
488,  support  the  conclusion  that  condi- 
tions of  sale  announced  by  an  auctioneer 
supersede  those  contained  in  the  adver- 
tisements of  the  sale,  but  there  is  a  strong 
conflict  of  opinion  as  to  whether  the 
terms  announced  by  an  auctioneer  would 
be  binding  upon  a  bidder  unless  brought 
to  his  notice. 

Delegation  of  authority    The  power  of 
to  create  office.         a  legislature  to 

delegate  to  the 
governor  of  the  state  authority  to  create 
the  office  of  special  attorney  for  the  state 
to  prosecute  infringements  of  the  liquor 
laws  is  denied  in  the  Maine  case  of  State 
ex  rel.  Young  v.  Butler,  73  Atl.  560.  24 
L.R.A. (N.S.)  744.  which  seems  to  be  a 
case  of  first  impression. 
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Recovery  upon  substantial  The  doctrine 
performance  of  build-      that  the  sub- 
ing   contract.  stantial  per- 

formance of 

a  building  contract  will  support  a  recov- 
ery by  the  builder  is  firmly  established 
in  the  United  States.  The  case  law  on 
the  subject  is  discussed  in  an  extensive 
and  exhaustive  subject  note  in  24  L.R.A. 
(N.S.)  327,  which  accompanies  the  re- 
cent Wisconsin  case  of  Foeller  v.  Heintz, 
137  Wis.  169.  118  N.  W.  543,  holding 
that  to  constitute  substantial  execution  of 
a  building  contract,  or  one  to  supervise 
and  direct  the  construction  of  a  building 
according  to  specific  plans,  and  with  the 
usual  architect's  duty  in  such  cases,  the 
structure  as  completed  must  be  the  re- 
sult of  good-faith  efforts  to  perform 
strictly,  and  must  satisfy  with  exactness 
all  essentials  to  the  accomplishment  of  the 
proprietor's  purpose.  Substantial  per- 
formance, however,  is  consistent  with  im- 
perfections in  matters  of  detail,  some  of 
which  are  practically  structurally  remedi- 
able and  others  not,  provided  they  do  not 
defeat  the  object  of  the  proprietor,  al- 
though the  expenditure  of  a  considerable 
sum  of  money  will  be  required  to  afford 
him  in  substance  the  thing  agreed  upon. 

Removal  of  building  The  authorities  on 
as  unlawful  erection  the  question  of  the 
'ivithin  fire  limits.  removal  of  a  wood- 
en building  within 
fire  limits,  as  a  violation  of  a  prohibition 
against  the  erection  of  such  a  building, 
arc  collected  in  a  note  in  24  L.R.A. (N.S.) 
456.  accompanying  the  recent  Minnesota 
case  of  Red  Lake  Falls  Mill.  Co.  v.  Thief 
River  Falls.  122  N.  W.  872,  holding  that 
the  removal  of  an  already  constructed 
wooden  building  from  a  point  outside,  to 
a  location  within,  the  fire  limits  of  a 
city,  is  within  the  prohibition  of  an  ordi- 
nance establishing  fire  limits,  and  declar- 
ing it  unlawful  for  any  person  "to  erect 
or  attempt  to  erect  within  the  above- 
described  fire  limits  any  wooden  build- 
ing." There  are  several  cases  which 
go  even  further  than  the  one  under  con- 
sideration, and  hold  that  a  prohibition 
against  the  erection  of  a  wooden  building 


within  established  fire  limits  operates  to 
prevent  the  removal  of  a  building  from 
one  part  of  the  fire  district  to  another. 

Right  of  carrier  to  refuse  The  question 
ministerial  rates.        of  the  right  of 

a  carrier  of 
passengers  to  refuse  to  sell  a  ticket  at  a 
reduced  rate  of  fare,  to  a  member  of  a 
class  to  whom  it  has  customarily  made 
such  concessions,  seems  to  have  been 
passed  upon  by  the  courts  for  the  first 
time  in  the  recent  Mississippi  case  of  Il- 
linois C.  R.  Co.  v.  Dunnigan,  50  So.  443. 
24  L.R.A. (N.S.)  503,  holding  that  a  min- 
ister of  the  Gospel  whom  a  carrier  refuses 
to  transport  for  the  customary  reduced 
fare  charged  members  of  his  profession 
has  no  right  of  action  against  the  car- 
rier because  of  the  discrimination. 

Duty  of  carrier  to  main-  The  duty  of  a 
tain  waiting  room  at      carrier  to  keep 
junction  point.  its  waiting 

room,  at  a 
junction  point  with  other  roads,  open  for 
the  accommodation  of  persons  changing 
trains,  is  asserted  in  the  recent  Georgia 
case  of  Riley  v.  Wrightsville  &  T.  R.  Co., 
65  S.  E.  890.  24  L.R.A.(N.S.)  379.  which 
is  apparently  the  first  case  in  which  the 
question  has  been  considered. 

Power  of  state  to  com-  An  interesting 
pel  railway  company  to  question  which 
maintain  telegraph  op-  seems  never  be- 
erator  at  station.      fore  to  have  been 

presented  to  the 
courts  is  passed  upon  in  the  recent  Okla- 
homa case  of  Chicago  R.  I.  &  P.  R.  Co. 
v.  State,  103  Pac.  617,  24  L.R.A.(N.S.) 
393,  holding  that  a  railway  company  can- 
not be  reasonably  and  justly  required  to 
install  and  maintain  a  telegraph  operator 
at  a  station  at  which  the  receipts  from  the 
commercial  telegraph  service  are  inade- 
quate for  the  maintenance  of  an  operator, 
unless  the  installation  of  an  operator  is 
reasonably  necessary  to  provide  for  the 
safety  and  expedition  of  the  train  serv- 
ices, both  freight  and  passenger,  or  eith- 
er; or  a  necessary  convenience  which 
ought  to  be  afforded  to  the  public  by  the 
railway  company  in  the  conduct  of  its 
freight  and  passenger  service,  or  either. 
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Service  of  process  on  A  novel  question 
nonresident    corporate  as  to  the  right  to 
officer.  serve  process  in 

an  action  against 
a  domestic  corporation,  upon  a  nonresi- 
dent officer  who  is  within  the  state  as  a 
party  or  witness,  is  passed  upon  in  the 
South  Carolina  case  of  Breon  v.  Miller 
Lumber  Co.  65  S.  E.  214,  24  L.R.A. 
(X.S.)  276,  in  which  it  is  held  that  a 
domestic  corporation  cannot  defeat  a 
service  of  process  upon  it  because  it  was 
made  upon  its  nonresident  president 
while  he  was  temporarily  in  the  state  for 
the  purpose  of  attending,  as  a  party  and 
a  witness,  a  reference  in  another  suit. 
While  no  other  case  seems  to  have  con- 
sidered this  exact  question,  the  decisions 
upon  the  right  to  serve  process  upon  a 
nonresident  corporate  officer  who  comes 
within  the  state  as  a  witness  or  party  to 
a  pending  suit  are  reviewed  in  a  note 
to  the  case. 

Usurious  loan  office  as  The  unusual 
a  disorderly  house,     question  whether 

a  place  where 
loans  with  usurious  interest  are  habitual- 
ly made  is  a  disorderly  house,  rendering 
its  keeper  liable  to  indictment,  has  been 
presented  to  the  courts  of  New  Jersey 
in  the  case  of  State  v.  Martin,  73  Atl. 
548.  24  L.R.A. (N.S.)  507,  and  decided 
in  the  affirmative,  in  conformity  with  the 
prior  ruling  of  the  court  upon  this  point 
in  State  v.  Diamant,  73  X.  J.  L.  131,  62 
Atl.  286. 

Laying  pipe  through  It  seems  evident 
land  as  taking  for  that  any  direct  cn- 
public  use.  croachment  on  land 
which  subjects  it  to 
a  public  use  that  excludes  or  restricts  the 
dominion  and  control  of  the  owner  over 
it  is  a  taking  of  his  property  for  a  public 
use.  within  the  meaning  of  a  constitution- 
al provision  guarantying  to  the  owner  a 
right  of  compensation.  In  accordance 
with  this  principle,  it  is  held  in  the  recent 
W  est  Virginia  case  of  Lovett  v.  West 
Virginia  Central  Gas  Co.  65  W.  Va.  739, 
65  S.  K.  196.  24  L.R.A. (X.S.)  230,  that 
the  laying  of  pipe  lines  by  a  gas  company 
in  the  soil  of  lands  without  the  consent  of 


the  landowner,  or  appropriation  in  the 
manner  provided  by  law,  is  a  taking  of 
the  lands  within  the  intent  of  such  a  con- 
stitutional provision.  This  decision  is  in 
conformity  with  the  adjudged  cases  on 
the  question,  as  disclosed  by  the  note  ap- 
pended to  the  L.R.A.  report  of  the  case. 

Equitable  aid  of  The  familiar  maxim 
conspiracy.  that  equity  will  not  aid 
an  unlawful  transac- 
tion or  conspiracy  is  applied  in  the  recent 
Iowa  case  of  Funck  v.  Farmer's  Eleva- 
tor Co.  121  N.  W.  53,  24  L.R.A.(X.S.) 
108,  refusing  to  compel  a  corporation  to 
transfer  on  its  books  stock  to  the  name  of 
one  who,  in  the  interest  of  a  conspiracy 
against  the  business  of  the  corporation, 
seeks  information  regarding  its  business, 
which  his  position  as  stockholder  will  give 
him.  The  authority  of  the  maxim  in- 
voked in  this  case  has  never  been  weak- 
ened by  exceptions  ingrafted  upon  it  by 
the  courts,  the  only  question  being  wheth- 
er the  case  presented  came  fairly  within 
its  scope.  The  onlv  similar  case  seems  to 
be  that  of  Gould  v.  Head.  41  Fed.  240, 
where  the  maxim  was  held  a  bar  to  equi- 
table relief  sought  under  like  circum- 
stances. 

Admissibility  of  state-  There  has  been 
menls  of  present  pain  considerable  con- 
made    subsequent    to  flict  of  opinion 
injury.  upon  this  ques- 

tion. In  some 
states  involuntary  expressions  of  pain  are 
admitted  while  mere  complaints  or  state- 
ments are  not.  In  others  a  distinction 
is  recognized  between  declarations  made 
to  physicians  and  those  made  to  laymen. 
In  most  jurisdictions,  however,  the  evi- 
dence is  received  for  what  it  is  worth, 
the  weight  to  be  accorded  it  being  left 
to  the  jury.  The  question  is  presented 
in  the  recent  Mississippi  case  of  Missouri 
Central  R.  Co.  v.  Turnage,  49  So.  840. 
holding  that  a  nonexpert  may  testify  as 
to  the  expressions  of  present  pain  and 
suffering  by  one  injured  by  another's 
negligence,  although  made  sometime  aft- 
er the  injury.  The  authorities  on  the 
subject  are  reviewed  in  an  elaborate  note 
aecompanvimr  the  report  of  the  case  in 
24  LR..UX.S.)  253. 
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Parol  ev  idence  as  to  con-  That  the  true 
sideration  expressed  in  consideration 
deed.  of  a  deed  may 

be  shown  by 
parol  where  the  purpose  is  not  to  invali- 
date the  deed  is  a  generally  accepted  rule, 
and  this  includes  the  right  of  the  grantor 
to  show  that,  although  the  deed  acknowl- 
edges the  receipt  of  the  consideration,  it 
has  not  in  fact  been  paid.  The  addition- 
al question  whether,  the  grantor  having 
shown  that  the  expressed  consideration 
had  not  in  fact  been  paid,  the  grantee  or 
his  privies  may  show  on  his  behalf  that 
it  was  not  intended  that  the  considera- 
tion should  be  paid,  or  that  the  considera- 
tion had  been  paid  in  some  other  way 
than  that  expressed  in  the  deed,  is  pre- 
sented by  the  case  of  Kooglc  v.  Cline, 
110  Md.  587,  73  Atl.  672,  holding  that, 
in  a  suit  by  the  administrators  of  one 
who  had  granted  property  to  his  heirs 
for  a  consideration  which  the  deed  re- 
cited to  have  been  paid,  to  enforce  pay- 
ment of  the  consideration  on  the  allega- 
tion that  it  was  not  in  fact  paid,  parol 
evidence  is  admissible  to  show  that  the 
recital  was  inserted  merely  to  show  that 
there  was  no  intention  on  the  part  of  the 
grantor  that  it  should  be  paid.  The  de- 
cisions upon  the  admissibility  of  parol 
evidence  to  show  the  true  nature  of  the 
transaction,  where  the  recited  considera- 
tion of  a  deed  is  shown  not  to  have  been 
paid,  are  reviewed  in  the  note  which  ac- 
companies the  report  of  the  case  in  24 
L.R.A.(N.S.)  413. 

Liability  of  charitable  A    case  which 
institution  for  false     seems  to  have  no 
imprisonment.         exact  precedent 

is  that  of  Gallon 
v.  House  of  Good  Shepherd  (Mich.)  122 
X.  \V.  631,  24  L.R.A.fN.S.)  286.  hold- 
ing that  a  public  charitable  institution 
organized  for  reformatory  purposes  is 
liable  in  damages  to  one  whom  it  impris- 
ons in  its  institution  without  lawful 
authority,  and  it  cannot  escape  liability 
on  the  theory  that  it  is  not  liable  for  the 
acts  of  its  servants,  nor  because  it 
believed  that  the  imprisonment  was  for 
the  best  interests  of  the  person  confined. 


Power  of  board  of  health  While  a  board 
to  direct  manner  of  abat-  of  health  has 
ing  nuisance.  power  to  direct 

the  abatement 
of  conditions  which  endanger  the  health 
of  the  community,  it  is  undoubtedly  the 
general  rule,  as  shown  by  a  review  ot 
the  authorities  in  a  note  in  24  L.R.A. 
(N.S.)  241,  that  the  method  to  be 
adopted  in  accomplishing  this  end  is  for 
the  property  owner  to  select.  The  note 
is  accompanied  by  the  recent  case  of  Dur- 
gin  v.  Minot,  203  Mass.  26,  89  N.  E. 
144,  which  denies  the  right  of  a  board 
of  health  to  require  the  surface  of  a  pri- 
vate passageway  which  is  in  an  unsani- 
tary condition  to  be  paved,  or  otherwise 
provided  with  a  roadbed,  at  the  expense 
of  its  owners,  in  a  manner  and  with 
materials  satisfactory  to  the  board. 

Mandatory  extinguish-  A  question  which 
merit  of  burning  mine,  appears  to  be  one 

of  first  impres- 
sion was  presented  for  adjudication  in 
the  recent  case  of  McCabe  v.  Watt.  224 
Pa.  253.  73  Atl.  453,  24  L.R.A.(X.S.) 
274,  holding  that  a  corporate  lessee  of  a 
coal  mine  within  the  limits  of  a  munici- 
pal corporation  will  not  be  compelled  by 
mandatory  injunction  to  extinguish  a  fire 
in  the  mine,  which  has  become  a  nuisance 
to  the  health  and  property  of  adjacent 
property  owners,  where  it  has  exhausted 
its  entire  capital  in  an  unavailing  effort 
to  suppress  the  fire,  and  the  work  would 
require  the  expenditure  of  a  large  sum 
of  money  and  the  labor  of  a  large  num- 
ber of  men  for  a  long  period  of  time. 

Correspondence  school  A  question  of 
as  instrumentality  of  in-  unusual  inter- 
terstatc  commerce.  est  was  pre- 
sented in  the  re- 
cent case  of  International  Text- Book  Co. 
v.  Pigg,  LT.  S.  Adv.  p.  481,  decided  by 
the  Supreme  Court  of  the  United  States 
on  April  4th,  1910,  which  holds  that 
commerce  is  conducted  among  the  states, 
within  the  meaning  of  the  Federal  Con- 
stitution, by  a  corporation  engaged  in 
imparting  instruction  by  correspondence, 
whose  business  involves  the  solicitation 
of  students  in  other  states  by  local  agents, 
who  collect  and  forward  trie  tuition  fees 
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to  the  home  office,  and  where  systematic 
intercourse  is  carried  on  between  the  cor- 
poration and  its  scholars  and  agents, 
wherever  situated,  by  the  transportation 
of  the  necessary  books,  apparatus,  and 
papers.  «Thc  importance  of  the  decision 
lies  in  the  fact  that  it  makes  the  opera- 
tions of  these  comparatively  novel  and 
useful  educational  institutions  subject  to 
regulation  by  the  national  government 
through  Congress,  and  absolves  them 
from  any  interference  by  the  states  ex- 
ccpf  in  reference  to  transactions  wholly 
within  the  state  where  the  school  is  sit- 
uated. It  would  seem  that  the  case  could 
not  well  have  been  decided  otherwise  in 
view  of  the  earlier  adjudications  hold- 
ing that  telegraph  lines  transmitting 
electric  telegraph  messages  from  a  point 
in  one  state  to  a  point  in  another  were 
engaged  in  interstate  commerce,  since  no 
valid  distinction  can  be  drawn  between 
communications  transmitted  by  means  of 
electric  signals  and  text-books,  letters  of 
instruction,  and  apparatus  forwarded 
through  the  mails  from  one  state  to  an- 
other, by  the  teachers  of  the  correspond- 
ence schools. 

Duty  of  zcater  supply  The  power  of  a 
company  to  filter     municipal  corpo- 
'tvater.  ration  to  compel 

a  water  supply 
company,  in  the  absence  of  some  contract 
requirement,  to  filter  water,  seems  to 
have  been  considered  for  the  first  time  in 
the  recent  Kentucky  case  of  Georgetown 
v.  Georgetown  Water  G.  E.  &  P.  Co. 
121  S.  W.  428.  which  holds  that  a  cor- 
poration undertaking  to  furnish  to  a 
municipality  a  supply  of  water  for  do- 
mestic use  and  fire  protection,  from  a 
source  furnished  by  the  municipality, 
cannot  be  compelled  to  filter  the  water 
when  it  becomes  impure  without  the  fault 
of  the  company.  The  ground  of  the 
decision  is  that  to  impose  this  duty  upon 
the  water  company  would  be  in  effect  to 
make  a  new  contract  between  the  parties. 
The  case  is  accompanied  bv  a  note  in 
24  T..R.A. fX.S.)  303,  in  which  the  few 
cases  in  which  the  courts  have  enforced 
a  contract  requirement  to  filter  water  are 
considered. 


Mandamus  to  enforce  right  Thatastock- 
of  stockholder  of  zcater     h  o  1  d  e  r  i  n 
company  to  water.        an  irrigation 

company  or- 
ganized to  procure  a  supply  of  water  for 
distribution  among  its  stockholders,  for 
use  upon  lands  owned  by  them,  may  com- 
pel, by  writ  of  mandamus,  the  delivery 
to  him  of  the  water  to  which  he  is  en- 
titled, and  that  such  right  cannot  be  de- 
nied on  the  theory  that  it  is  sought  mere- 
ly to  enforce  a  contract  right,  is  held  in 
the  recent  California  case  of  Miller  v. 
Imperial  Water  Company,  103  Pac.  227, 
24  L.R.A.dVS.)  372.  The  relief  sought 
was  granted  in  this  case  on  the  ground 
that  it  is  one  of  the  well-recognized  of- 
fices of  the  remedy  by  mandamus,  to  en- 
force the  plain  rights  of  stockholders  or 
members  of  corporations  in  the  absence 
of  any  other  adequate  remedy. 

Right  of  city  to  make  An  unusual  ques- 
protit  from  water  or   tion  is  presented 
lighting  plant.        by    the  recent 

Washington  case 
of  Twitchell  v.  Spokane,  104  Pac.  150, 
24  L.R.A.(N.S.)  290,  holding  that  a  city 
authorized  to  control  the  price  for  which 
water  will  be  supplied  from  its  plant  may 
charge  such  rates  as  will  yield  a  reason- 
able profit.  The  few  preceding  cases 
upon  the  subject  are  reviewed  in  a  note 
accompanying  the  L.R.A.  report  of  the 
case,  and  with  a  single  exception  uphold 
the  right  of  a  city  operating  a  water  or 
lighting  plant  to  realize  a  profit  over  and 
above  its  operating  expenses. 

Liability  of  officer  using  The  liability  of 
criminal  process  to      an  officer  who 
collect  debt.  wrongfully  and 

unlawfully  uses 
criminal  process  which  was  legally  and 
properly  issued,  for  a  purpose  it  was  not 
intended  bv  law  to  effect,  is  considered  in 
a  note  in '24  L.R.A.fN.S.)  301,  which 
accompanies  the  recent  Kansas  case  of 
McClenny  v.  Invcrarity.  103  Pac.  82. 
which  holds  that,  while  valid  process  will 
protect  an  officer  using  it  for  a  legiti- 
mate purpose  in  executing  its  mandate, 
yet  it  is  not  a  protection  for  the  extor- 
tion of  money  or  other  abuses.  This 
decision  is  in  harmony  with  the  earlier 
authorities. 
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Perjury  as  ground  The  recent  North 
for  civil  action.      Carolina    case  of 

Godette  v.  Gaskill, 
65  S.  E.  612,  holding  that  one  against 
whom  judgment  is  entered  by  reason  of 
perjury  cannot  maintain  an  action  for 
damages  against  the  perjurer,  is  undoubt- 
edly in  conformity  with  the  decisions 
rendered  on  the  subject  in  numerous  jur- 
isdictions. Indeed,  but  a  single  case  holds 
to  the  contrary,  as  appears  by  a  note  in 
24  L.R.A.(N.S.)  265,  in  which  the  de- 
cisions are  reviewed.  The  prevailing 
view  is  based  upon  the  ground  that  such 
an  action  would  amount  virtually  to  a 
new  trial  of  the  former  suit. 

Exclusion  of  col-  The  question  of  the 
ored  pupil.  right  of  a  private  edu- 
cational institution  law- 
fully to  exclude  colored  pupils  is  pre- 
sented in  the  case  of  Booker  v.  Grand 
Rapids  Medical  College,  156  Mich.  95, 
120  N.  W.  589,  24  L.R.A.(N.S.)  447, 
holding  that  a  negro  is  denied  no  con- 
stitutional right  by  being  excluded  from 
a  private  incorporated  institution  of 
learning.  There  seems  to  have  been  but 
one  prior  adjudication  on  the  subject, 
and  this  is  in  harmony  with  the  later 
decisions. 

Liability  of  street  rail-  The  duty  of  a 
way  company  remov-  street  railway 
ing  barrier  erected  company  with 
by  stranger.  reference  to  bar- 
riers or  lights 
placed  by  a  stranger  over  an  excavation 
made  by  him  under  or  near  the  track  is 
passed  upon  for  the  first  time  in  the  case 
of  Dix  v.  Old  Colonv  Street  R.  Co.  202 
Mass.  518.  89  N.  E.  109,  24  L.R.A.(N. 
S.)  567,  holding  that  a  street  car  com- 
pany, although  not  bound  to  remove  and 
replace  a  barrier  which  guards  an  exca- 
vation made  by  a  stranger  across  its 
tracks,  is  liable,  in  case  it  assumes  to  re- 
move the  barrier  and  neglects  to  replace 
it,  to  a  traveler  on  the  highway  who  is 
injured  after  dark  by  falling  into  the 
excavation,  because  of  the  absence  of  the 
barrier. 


Reunion  of  Presbyte-  The  recent  deci- 
rian  and  Cumberland  sion  in  the  Indi- 
Churchcs.  ana  supreme  court 

in    Ramsey  v. 
Hicks,  91  N.  E.  344,  —  L.R.A.(K.S.) 
— ,  assuming  that  it  is  not  overruled  on 
rehearing,  aligns  Indiana  with  California, 
Georgia,  Kentucky,  and  Texas,  in  sup- 
port of  the  validity  of  the  union  or  re- 
union of  the  Cumberland  church  with 
the  Presbyterian  church,  U.  S.  A.,  as  af- 
fecting  the   property   rights   of  local 
churches  formerly  in  subordination  to 
the  Cumberland  body,  thus  reversing  the 
position  taken  by  the  appellate  court  in 
the  same  case  (87  N.  E.  1091,  89  N.  E. 
597).    While  this  particular  attempt  to 
promote  church  unity  has  presented  some 
serious  legal  questions  for  solution  by  the 
civil  courts,  in  actions  involving  prop- 
erty rights  dependent  thereon,  the  ma- 
jority of  the  courts  that  have  thus  far 
passed  upon  the  question  have  found  no 
insuperable  difficulty  in  giving  effect  to 
the  ecclesiastical  union  to  carry  over  into 
the  united  body  property  belonging  to 
local  societies  formerly  in  subordination 
to  the  Cumberland  body,  which  was  sub- 
ject to  no  other  specific  trust  than  that 
it  was  for  the  use  of  such  bodies  as  reli- 
gious societies.  As  shown  in  a  note  in  24 
L.R.A.(N.S.)717,  however,  the  courts 
of  last  resort  of  Missouri  and  Tennessee, 
although  reluctant  to  interpose  obstacles 
in  the  way  of  effective  church  unity,  have 
been  unable  to  uphold  this  particular  at- 
tempt so  far  as  it  affects  property  rights. 
The  support  which  the  Indiana  appellate 
court  lent  to  this  side  of  the  question  has, 
as  already  indicated,  been  nullified,  ex- 
cept so  far  as  the  intrinsic  merits  of  its 
opinions  may  carry  weight,  by  the  deci- 
sion of  the  supreme  court  of  that  state. 
Of  course,  none  of  the  courts  assume  to 
interfere  with  purely  eccleciastical  rela- 
tions of  either  of  the  two  bodies,  or  of 
their  members :  and  the  effect  of  the  de- 
cisions is  strictly  limited  to  the  property 
rights  involved,  so  that,  in  either  view, 
there  is  no  suspicion  of  interference  with 
the  fundamental  principles  of  religious 
liberty  or  of  separation  of  church  and 
state. 
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Saving  Niagara  from  Desecration. —  In  June 
1906,  Congress  passed  an  act  authorizing 
and  directing  the  Secretary  of  War  to 
appoint  "a  committee  of  landscape  archi- 
tects, and  others  well  fitted  by  training 
and  experience,  to  advise  him  in  devising 
such  measures  as  will  result  in  protecting 
and  preserving  and  improving  the  scenic 
aspect  on  the  American  side  of  the  Niag- 
ara river,  particularly  in  what  is  known 
as  the  milling  district,  immediately  below 
the  falls,  where  a  succession  of  ugly  fac- 
tories and  power  houses  occupy  the  brink 
of  the  gorge  for  nearly  a  mile.  In  their 
report,  this  commission  recommend,  as 
the  only  permanent  solution  of  the  prob- 
lem, the  acquisition  by  the  United  States 
of  a  strip  of  property  extending  the 
whole  length  of  the  gorge,  not  less  than 
100  yards  wide,  along  the  rim,  this  strip 
to  he  converted  into  a  national  park  and 
reservation  as  fast  as  the  buildings  now 
upon  it  can  be  gradually  removed.  The 
commission  suggests  that  this  may  be 
done  practically  without  cost  to  the 
United  States,  by  taxiner  the  companies 
that  use  the  water  of  Niagara  river  for 
manufacturing  purposes.  This  is  done 
by  the  Canadian  government. 

The  rapids  above  the  falls,  the  Ameri- 
can falls,  and  Goat  island,  are  within  the 
area  of  the  stale  reservation,  and  their 
preservation  is  assured.  Rut  more  im- 
portant in  many  ways  than  the  tract  in 
the  immediate  vicinity  of  the  brink  of  the 
falls  is  the  gorge,  where  is  witnessed  an 
exhibition  of  power  more  impressive  to 
many  observers  than  that  of  the  great 
cataract  itself,  seen,  as  it  generally  is, 
from  the  top. 

If  present  conditions  continue,  and  the 
gorge  remains  in  private  ownership,  not 
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only  will  the  disfigurements  increase  and 
multiply,  but  the  extent  of  them  will  in- 
crease rapidly,  until  the  whole  gorge  will 
entirely  lose  its  value  from  an  .esthetic 
point  of  view. 

By  means  of  additional  legislation  and 
agreements  with  the  Canadian  govern- 
ment, the  diversion  of  water  for  power 
purposes  should  be  kept  within  such 
limits  that  the  imprcssiveness  of  the  cat- 
aract shall  not  be  diminished.  Nothing 
less  will  suffice  to  preserve  to  the  world 
this  great  natural  heritage,  the  destruc- 
tion of  which  for  commercial  purposes  is 
a  crime  against  all  peoples  for  all  time. 
A  bill  has  been  prepared  at  the  War  De- 
partment under  the  direction  of  Secre- 
tary Dickinson,  and  has  been  introduced 
into  both  Houses,  to  carry  out  the  recom- 
mendations of  the  commission,  and  the 
multitudes  of  people  who  feel  a  share 
in  the  ownership  of  the  world's  greatest 
wonder  will  be  gratified  when  it  becomes 
a  law. 

Government  Mail  Cars. — To  protect  the 
lives  of  government  postal  employees  on 
trains,  and  prevent  the  loss  of  mail  by 
fire.  Representative  Carey  (Rep.  Wis.") 
is  in  favor  of  the  government's  buying 
its  own  steel  mail  cars,  and  contracting 
with  the  railroads  for  their  hauling.  He 
has  introduced  a  hill  authorizing  the 
Postmaster  General  to  contract  for  the 
cars,  to  put  them  in  use  as  rapidly  as 
possible,  and  to  have  all  railroads  fully 
equipped  with  them  by  1915.  This  is  a 
most  meritorious  measure  for  a  reason 
other  than  those  mentioned.  Under  the 
present  system  the  government  hires  the 
railway  companies  to  carry  the  mail,  and 
not  only  pays  so  much  per  pound  for  all 
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the  mail  carried,  but  in  addition  pays 
rental  for  the  cars  in  which  the  carrying 
is  done.  This  double  system  of  charging 
is  peculiar  to  government  mail  contracts, 
and  is  not  demanded  of  other  shippers. 
The  railroads  furnish  special  cars  to  the 
express  companies,  and  transport  their 
merchandise  for  a  percentage  of  the  re- 
ceipts, but  do  not  require  car  rentals  of 
them.  The  rental  which  the  government 
pays  is  said  to  average  $6,250  per  year 
per  car,  for  cars  whose  construction  cost 
but  from  $2,500  to  $5,000  each.  There 
is  no  reason  why  the  government  should 
pay  more  for  the  transportation  of  mails 
than  express  companies  pay  for  the 
transportation  of  express  of  similar 
weight  and  character.  No  private  enter- 
prise could  afford  to  submit  to  such  exac- 
tions. 

Presidential  Pensions. — The  bill   to  put 

Ex- Presidents  on  the  retired  list  as  Com- 
manders in  Chief  of  the  Army  and  Navy, 
at  a  salary  of  $10,000  a  year,  was  re- 
ported adversely  by  the  Senate  committee 
on  pensions.  This  measure  would  affect 
F.x- President  Roosevelt  only.  He  prob- 
ably docs  not  desire  a  pension  or  need 
one,  and  he  would  doubtless  have  pre- 
ferred that  no  specific  grant  in  his  case 
should  have  been  asked.  Most  of  our 
Presidents,  however,  have  left  office  far 
from  rich  men,  and  have  had  to  enter 
upon  business  or  professional  careers.  It 
is  quite  likely  that  sooner  or  later  Con- 
gress will  deem  it  wise  to  provide  a  suit- 
able pension  for  all  Ex-Presidents  so  as 
to  relieve  them  from  the  necessity  of 
seeking  employments  not  in  keeping  with 
the  dignity  that  should  attach  to  former 
chief  magistrates  of  the  nation.  The 
position  which  an  Ex-President  has  oc- 
cupied demands  that  he  maintain  a  cer- 
tain reasonable  high  standard  of  living, 
that  he  respond  to  invitations  over  the 
country  to  make  addresses,  that  he  enter- 
tain diplomats  and  persons  of  high  stand- 
ing with  whom  he  was  brought  into  daily 
communication  during  his  official  life. 
This  he  should  be  enabled  to  do. 

The  provision  of  the  bill  giving  pen- 
"sions  of  $5000  a  year  to  Mrs.  Harrison 
and  Mrs.  Cleveland  was  reported  favor- 
ably.  This  was  done  in  accordance  with 


a  well-established  custom.  Pensions  of 
$5000  a  year,  the  report  shows,  have  been 
awarded  to  Sarah  Childress  Polk,  Julia 
Gardner  Tyler,  Mary  Lincoln,  Julia  Dent 
Grant,  Lucretia  R.  Garfield,  and  Ida  S. 
McKinley.  Bettie  Taylor  Dandridge. 
daughter  of  General  Zachary  Taylor,  was 
also  given  a  pension  by  Congress,  and 
Mrs.  William  Henry  Harrison  was  voted 
$25,000.  In  opposing  the  pensions  to 
Mrs.  Cleveland  and  Mrs.  Harrison,  the 
minority  report  says  the  bill  "rests  upon 
public  sentiment  that  the  widow  of  one 
who  has  held  the  important  position  of 
President  of  the  United  States  should  at 
all  times  be  enabled  to  occupy  a  social 
position  which,  if  not  commensurate  with 
that  which  she  held  before,  at  least  shall 
be  one  which  will  be  tree  from  the  ne- 
cessities of  a  life  of  rigid  economy.  It  is 
reasonably  certain  that  what  we  under- 
stand as  destitution  threatens  neither  of 
these  persons.  We  still  believe  that  we 
should  limit  these  grants  to  the  military 
arm  of  the  government."' 

Franking  Privileges. — The  carriage  free  of 
postage  of  all  mail  matter  sent  by  Theo- 
dore Roosevelt  is  proposed  by  Repre- 
sentative Hamilton  Fish,  of  New  York, 
who  introduced  a  bill  to  that  effect.  The 
bill  is  very  brief,  and  reads  as  follows: 
"That  all  mail  matter  sent  by  Theodore 
Roosevelt,  late  President  of  the  United 
States,  under  his  written  autograph  sig- 
nature, be  conveyed  free  of  postage  dur- 
ing his  natural  life."  Franking  privi- 
leges are  now  enjoyed  by  both  Mrs. 
Cleveland  and  Mrs.  Harrison,  widows  of 
Ex-Presidents.  A  similar  privilege  was 
given  to  Martha  Washington,  Dolly 
Madison,  Louise  Catherine  Adams,  and 
Mrs.  W  illiam  Henry  Harrison. 

Revolutionizing  an  Industry. — An  ordi- 
nance has  been  passed  by  the  city  coun- 
cil of  a  Nebraska  town  which  is  appro- 
priately denominated  "Waterloo,"  and 
signed  by  the  mayor,  which,  among  other 
things,  provides:  "It  shall  be  unlawful 
for  any  barber  in  this  town  to  eat  onions 
between  7  o'clock  ,\.  m.  and  9  p.  m.  No 
barber  while  shaving  a  customer  shall 
insert  his  thumb  or  finger  in  the  said 
customer's  mouth:  shall  not  discuss  the 
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gossip  of  the  town,  and  shall  not  use 
tobacco  while  working  over  a  chair,  and 
shall  not  insist  upon  a  customer  having 
his  neck  shaved  or  his  hair  singed."  The 
worm  has  turned,  patience  has  ceased  to 
be  a  virtue,  and  in  at  least  one  town  the 
patrons  of  tonsorial  parlors  will  be  the 
envy  of  the  civilized  world. 

Age  Retirement — The  House  committee 
on  reforming  the  civil  service  favorably 
reported,  on  April  20th,  a  bill  providing 
age  retirement  for  the  personnel  of  the 
classified  civil  service  through  a  compul- 
sory savings  plan.  The  bill  is  the  result 
of  an  exhaustive  investigation  of  similar 
plans  in  force  among  foreign  govern- 
ments and  corporations,  as  well  as  in 
many  American  industrial  institutions. 
Actually  it  is  the  same  plan  that  was  re- 
cently adopted  by  England,  and  is  simi- 
lar in  many  respects  to  the  systems  of 
retirement  now  in  operation  in  France, 
Germany,  Holland,  Turkey,  and  New 
Zealand.  This  measure,  if  enacted  into 
law,  would  retire  on  annuities  employees 
whose  advanced  years  have  decreased 
their  capacity  for  service.  Except  in  the 
case  of  those  already  superannuated,  or 
soon  to  reach  that  stage,  the  annuities 
would  be  paid  by  deductions  from  sal- 
aries, which  would  be  returned  to  em- 
ployees in  the  event  of  resignation,  or  to 
their  heirs  in  case  of  death. 

Representative  Gilett  of  Massachusetts, 
chairman  of  the  committee,  is  of  opinion 
that  the  expense  consequent  upon  its 
enactment  would  be  more  than  overbal- 
anced by  the  unquestioned  advantage  to 
the  service  that  would  ensue. 

Aeroplane  Law. — A  New  York  lawyer 
has  written  to  the  Aero  Club  of  America, 
urging  that  they  develop  a  code  of  laws 
to  govern  aerial  flight,  and  submit  it  to 
Congress.  The  law,  he  urges,  should 
provide  for  the  licensing  nf  all  aerial 
machines  and  their  drivers,  and  should 
provide  for  the  use  of  all  practicable 
safety  devices  to  prevent  accident.  Hiv- 
ing machines  should  be  restricted  in  his 
opinion,  to  certain  hours  of  the  day  and 
to  certain  portions  of  the  heavens.  Pro- 
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vision  should  also  be  made,  he  contends, 
for  the  safety  of  the  pedestrian  from 
danger  of  being  stricken  down  by  a  fall- 
ing aeronaut  or  aerial  machinery.  This 
is  undoubtedly  a  subject  that  with  in- 
creasing frequency  will  claim  the  atten- 
tion of  our  legislatures  and  courts. 

Foreign  Steamships  and  the  Corporation 
Tax. — The  Constitution  prohibits  a  tax 
on  exports,  but  such  a  tax  will  virtually 
be  imposed,  says  the  New  York  Herald, 
if  Attorney  General  Wickersham  is  sus- 
tained in  his  contention  that  foreign 
steamship  companies  must  pay  the  new 
corporation  tax  upon  their  net  income 
from  business  in  the  United  States. 

While  the  constitutionality  of  the  tax 
as  applied  to  domestic  corporations  is 
being  questioned  in  more  than  a  dozen 
suits  before  the  Federal  courts,  it  seems 
a  pity  that  this  new  complication  should 
be  created.  In  his  opinion,  the  attorney 
general  remarks  that  these  companies 
have  a  large  amount  of  capital  invested 
in  wharves,  warehouses,  and  other  facil- 
ities essential  to  carrying  on  their  busi- 
ness in  this  country.  As  the  Journal  of 
Commerce  points  out,  the  principal  ocean 
lines  here  do  not  own  the  wharves  and 
warehouses,  but  lease  such  as  they  use 
from  the  city  at  high  rentals,  and  the 
law  allows  them  to  deduct  from  their 
gross  income  all  expenses,  including  ren- 
tals and  franchise  payments.  Their  busi- 
ness is  transportation  on  the  ocean,  with 
incidental  loading  and  unloading  at 
wharves  here  and  abroad,  and  their  con- 
tention that  it  is  practically  impossible  to 
say  just  what  of  their  income  is  derived 
from  business  in  the  United  States  is  well 
founded.  They  point  to  the  heavy  port 
charges,  the  tonnage  tax,  and  the  poll 
tax  they  now  pay  of  $4  on  each  immi- 
grant, as  evidence  that  they  are  contrib- 
uting heavily  to  the  national  revenue. 
The  natural  effect  of  the  proposed  income 
tax  would  be  an  increase  in  passenger 
and  freight  charges,  to  meet  the  new 
government  demand.  It  will  be  in  effect 
a  tax  on  exports,  and  would  certainly 
operate  to  restrict  our  foreign  commerce. 
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Arkansas. 

The  Arkansas  State  Bar  Association  is 
to  hold  its  annual  meeting  in  Pine  Bluff 
on  June  1st  and  2d.  About  200  lawyers 
anually  attend  the  sessions  of  the  State 
Association,  and  it  is  expected  that  fully 
that  many  will  take  advantage  of  the 
many  social  features  and  other  entertain- 
ment to  be  provided  for  them.  The 
membership  of  the  state  organization 
numbers  about  300. 


derstood  the  Attorney  General  will  talk 
on  the  law's  delay,  and  what  legislation 
President  Taft  desires,  to  obviate  it. 

The  officers  of  the  Macon  County 
(111.)  Bar  Association  for  the  ensuing 
year  are :  President.  W.  C.  Outten ; 
Vice  President,  J.  H.  McCoy ;  Secretary 
and  Treasurer.  T.  S.  Baldwin ;  Directors, 
J.  M.  Gray,  R.  P.  Vail,  and  John  R. 
Fitzgerald. 

Iowa. 


California. 

At  the  semi-annual  banquet  of  the  Los 
Angeles  Bar  Association,  the  justices  of 
the  supreme  court  were  the  guests  of 
honor.  Among  the  speakers  were:  Mr. 
Justice  M.  C.  Sloss  and  Mr.  Justice 
Henry  A.  Melvin,  of  the  supreme  court, 
former  Mayor  Edward  F.  Dunne,  of 
Chicago,  Mr.  Walter  J.  Trask,  and  Mr. 
Frank  C.  Collier. 

The  Friday  evening  lecture  series  be- 
fore the  San  Francisco  Bar  Association 
has  been  resumed.  Mr.  W.  D.  Mansfield 
has  delivered  two  lectures  on  the  subject 
of  "Bankruptcy  Practice  and  Procedure." 


The  next  meeting  of  the  Georgia  Bar 
Association  will  be  held  at  Athens, 
Georgia,  June  9  and  10,  1910. 

Illinois. 

Attorney  General  Wickersham  has  ac- 
cepted the  invitation  of  the  Illinois  State 
Bar  Association  to  be  the  guest  of  honor 
at  its  annual  banquet  in  June.    It  is  un- 


The  next  meeting  of  the  Iowa  State 
Bar  Association  will  be  held  at  Des 
Moines,  Iowa,  on  June  23  and  24. 

Michigan. 

The  Gratiot  County  (Mich.)  Bar  As- 
sociation held  its  annual  meeting  at  the 
Park  House.  About  fifty  members  and 
their  wives  attended  the  meeting,  which 
opened  with  a  banquet.  George  P. 
Stone,  of  Ithaca,  acted  as  toastmaster. 
Judge  Kelly  S.  Searl  and  John  T.  Mat- 
hews.- of  Ithaca.  William  A.  Bahlke  and 
D.  Lloyd  Johnson,  of  Alma,  and  Charles 
W.  Giddings  and  George  S.  Aldrich,  of 
St.  Louis,  responded.  The  annual  busi- 
ness meeting  was  held  after  the  banquet. 

Mississippi. 

The  Mississippi  Bar  Association  met  at 
Natchez  on  May  3d.  Hon.  Richard  F. 
Reed  delivered  the  address  of  welcome, 
which  was  responded  to  by  Hon.  W.  P. 
Tackctt.  Dr.  T.  H.  Somtncrville,  presi- 
dent of  the  Association,  in  his  annual 
address,  dealt  with  new  legislation.  The 
annual  address  to  the  Association  was 
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given  by  Judge  Wilson  E.  Hemingway, 
of  Little  Rock,  Arkansas.  His  subject 
was  "The  Power  of  Congress  to  Regu- 
late Interstate  Commerce."  Papers  were 
read  by  Mr.  Gerald  Brandon,  of  Natchez; 
Mr.  R.  B.  Campbell,  of  Greenville;  Mr. 
T.  A.  McWilliams,  of  Jackson;  and  Mr. 
\V.  O.  Hart,  of  New  Orleans.  The  re- 
ception given  by  the  Natchez  bar  to  the 
members  of  the  Association  was  held  on 
May  3d,  at  the  Prentiss  Club.  On  the 
following  day  there  was  a  boat  ride  on 
the  river,  and  on  the  5th,  the  annual 
banquet  took  place.  The  speakers  re- 
sponding to  toasts  were :  Hon.  Jeff 
Truly,  "Our  Guests ;"  Hon.  James  R. 
McDowell,  "Our  Hosts;"  Judge  Wilson 
E.  Hemingway,  "Reminiscences  of  the 
Practice  of  Law  in  Mississippi  During 
Reconstruction  Days;"  Hon.  W.  H. 
Hammer.  "The  Lady  and  the  Law ;" 
Hon.  William  A.  Roane,  "Obiter  Dicta;" 
Hon.  G.  J.  Leftwich,  "Stare  Decisis." 

New  Hampshire. 

The  next  meeting  of  the  New  Hamp- 
shire Bar  Association  will  be  held  at  Ho- 
tel Wentworth,  Newcastle,  on  June  25, 
1910. 

New  Jersey. 

The  New  Jersey  Bar  Association  will 
hold  its  next  meeting  at  Atlantic  Citv, 
on  June  17  and  18,  1910. 

New  York. 

Supreme  Court  Justice  Blanchard  has 
approved  papers  incorporating  the  Wash- 
ington Heights  Bar  Association.  The 
association  has  106  members.  Its  presi- 
dent is  John  W.  GorT.  a  justice  of  the 
supreme  court.  Florence  II .  Sullivan  is 
first  vice  president,  Edward  D.  O'Brien, 
second  vice  president,  and  the  honorary 
vice  presidents  include  Supreme  Court 
Justices  McAvoy  and  Davis  and  Munici- 
pal Court  Justice  Sinnott. 

Shut  out  from  membership  in  the  New 
York  and  Kings  County  Bar  Associa- 
tions, the  thirtv-one  women  lawyers  of 
Manhattan  and  the  twenty  of  Brooklyn 
are  taking  steps  to  form  a  bar  association 
of  their  own. 


North  Carolina. 

The  next  meeting  of  the  North  Caro- 
lina Bar  Association  will  be  held  at 
Wrightsville  Beach,  North  Carolina,  on 
June  28,  29,  and  30,  1910. 

Ohio. 

John  Marshall  Smedes,  of  the  execu- 
tive committee  of  the  Ohio  State  Bar 
Association,  charged  with  looking  after 
Cincinnati's  interests,  states  that  the  pro- 
gram for  the  annual  meeting  of  the  law- 
yers, July  8,  at  Cedar  Point,  will  be  of 
unusual  interest.  Two  subjects  will  be 
presented  without  any  speaker,  and 
thrown  open  for  general  discussion  by 
all  members  of  the  Association,  as  fol- 
lows:  "What  legislation  is  needed  in 
Ohio  with  reference  to  the  liability  of 
employers  for  personal  injuries  and  com- 
pensation to  injured  employees,"  and 
"Modern  legislation,  its  volume  and 
methods."  As  these  are  vital  questions 
touching  both  the  lawyers  and  the  gen- 
eral public,  some  interesting  talks  are 
expected. 

Senator  W.  Bailey  will  deliver  the  an- 
nual address.  Judge  John  A.  Shauck,  of 
the  supreme  court,  will  deliver  an  address 
on  the  life  and  services  of  the  late  Judge 
J.  O.  Troupe,  for  many  years  chairman 
of  the  executive  committee  and  former 
president,  and  who  died  since  the  meet- 
ing last  July.  "Should  Judges  be  Elect- 
ed or  Appointed"  will  be  the  subject  of 
a  debate  between  Judge  West,  formerly 
senator  from  Bellefontc.  and  Mr.  F.  B. 
James.  The  meeting  will  open  with  the 
annual  address  by  Judge  Burrows,  a 
brother  of  Cnited  States  Senator  Bur- 
rows. 

Pennsylvania. 

The  next  meeting  of  the  Pennsylvania 
Bar  Association  will  be  held  at  Cape 
Mav,  New  lersev.  Tune  28.  29,  and  30, 
1910. 

Wisconsin. 

The  next  meeting  of  the  Wisconsin 
Bar  Association  will  be  held  at  Milwau- 
kee. June  28  and  29.  1910. 
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Boston  University  School  of  Law. 

Walter  I.  Badger,  of  the  class  of  1885, 
gave  the  third  and  last  of  his  talks  he- 
fore  the  entire  student  hody.  He  spoke 
on  the  "Trial  of  Causes."  Mr.  Badger's 
talks,  which  have  been  mainly  on  the 
mistakes  of  the  young  lawyer,  and  par- 
ticularly his  own  experience  in  court 
work,  have  been  extremely  instructive 
and  interesting  to  the  students  of  the 
school. 

That  more  women  are  entering  the 
field  of  the  law  each  year  is  evidenced 
by  the  fact  that  there  are  now  enrolled  in 
the  Boston  University  Law  School  ten 
future  women  lawyers.  This  is  the  lar- 
gest number  of  women  that  have  been  en- 
rolled in  the  school  in  any  one  year.  For 
many  years  back  it  was  an  exceptional 
sight  to  see  more  than  one  young  lady  in 
each  class.  Now  there  arc  two  in  the 
senior  class,  five  in  the  second-year  class, 
and  three  in  the  entering  class. 

Drake  University. 

"Frank  Oertel.  junior  law  student. 
Drake  University,"  says  the  Dcs  Moines 
Xews.  "is  distinguished  in  more  ways 
than  one.  He  is  the  only  blind  student 
at  the  institution  of  learning,  and  one 
of  the  most  advanced.  Oertel  is  hut 
twenty-two  years  of  age.  yet  ranks  with 
the  brightest  in  the  law  classes.  He  i< 
a  graduate  of  the  Iowa  College  for  the 
Blind  at  Vinton,  and  attctided  the  State 
University  at  Iowa  City.  'How  do  you 
studv?'  he  was  asked.  *I  hear  the  others 
read  and  argue,  and  that's  the  way  I 
learn  the  law.'  he  replied.  Oertel's  home 
is  in  Keokuk.  Iowa.  He  is  verv  popular 
in  Drake." 


Harvard  Law  School. 

Ezra  Ripley  Thayer,  of  Boston,  has 
been  selected  successor  of  the  late  Pro- 
fessor James  Barr  Ames,  as  dean  of  the 
Harvard  Law  School  and  also  as  Dane 
professor  of  law.  His  appointment  was 
confirmed  at  the  meeting  of  the  over- 
seers. The  new  dean  is  a  member  of 
the  law  firm  of  Storev,  Thorndike.  Pal- 
mer, &  Thayer,  and  since  his  admission 
to  the  bar  had  been  engaged  in  general 
practice. 

Jefferson  School  of  Law. 

A.  Floyd  Byrd  delivered  a  lecture  on 
"Advocacy,"  before  the  students  of  the 
Jefferson  School  of  Law.  Mr.  Byrd  has 
participated  in  a  number  of  famous  trials 
in  eastern  Kentucky  and  his  lecture  was 
attended  not  only  by  the  students,  but  by 
many  of  the  members  of  the  Louisville 
bar.  Judge  Thomas  R.  Gordon,  in  charge 
of  the  department  of  torts,  each  year 
invites  some  leading  member  of  the  Ken- 
tucky bar  to  deliver  a  lecture  on  how 
cases  in  court  should  be  conducted. 

University  of  Maine. 

The  University  of  Maine  College  of 
Law  has  added  this  spring  to  its  regular 
list  of  lecturers,  Hon.  E.  H.  Blake,  of 
Bangor,  an  authority  on  admiralty  law. 

Hon.  H.  M.  Heath,  of  Augusta,  lec- 
tured on  cross-examination,  and  Hon.  I. 
\V.  Dyer,  of  Portland,  has  given  a  series 
of  lectures  on  Federal  procedure. 

Hon.  L.  C.  Southard.  LL.D..  of  Bos- 
ton, has  given  his  course  on  medico-legal 
relations,  and  General  Charles  Hamlin. 
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son  of  Vice  President  Hannibal  Hamlin, 
has  finished  his  lectures  on  bankruptcy. 
All  these  lectures  have  been  of  great  ex- 
cellence, and  have  been  delivered  by  mas- 
ters in  their  specialty. 

Chief  Justice  L.  A.  Emery,  of  the  su- 
preme judicial  court  of  the  state,  deliv- 
ered, during  May,  his  course  of  lectures 
on  probate  law  and  practice,  lectures  that 
arc  always  looked  forward  to  with  the 
greatest  interest. 

The  editorial  board  of  the  Maine  Law 
Review,  under  the  leadership  of  Mr. 
George  R.  Sweetser,  editor-in-chief,  and 
Mr.  D.  I.  Gould,  managing  editor,  can 
look  back  upon  work  well  done.  They 
hand  over  the  work  of  the  Maine  Law 
Review  to  their  successors  just  elected, 
Mr.  Frank  Fellows,  Mr.  H.  B.  Rand,  and 
the  other  members  of  the  board,  in  excel- 
lent condition. 

University  of  Minnesota. 

Mr.  William  Collins/91,  has  given  up 
his  private  practice,  and  has  been  added 
to  the  force  of  instructors. 

Professor  Willis  has  published  two 
books  during  the  year,  which  have  been 
favorably  received.  His  work  on  "Con- 
tracts" was  recommended  very  highly, 
and  his  work  on  "Damages"  was  used  by 
the  students  this  spring. 

University  of  North  Dakota. 

The  College  of  Law  of  the  University 
of  North  Dakota  will  be  open  for  a  sum- 
mer session,  beginning  June  20th  and 
closing  August  27th.  A  limited  number 
of  the  regular  courses  will  be  offered. 

Andrew  A.  Bruce,  dean  of  the  College 
of  Law,  University  of  North  Dakota,  has 
contributed  two  interesting  articles  to 
periodical  legal  literature,  one  entitled 
"Conservation  of  Our  Natural  Resources 
and  Natural  Strength  and  Virility,"  ap- 
pearing in  the  University  of  Pennsyl- 
vania Law  Review.  Vol.  58,  number  3, 
and  one  on  the  subject  of  the  "Illinois 
Ten-TTour  Labor  Law  for  Women"  in 
Michigan  Law  Review,  Vol.  8,  number 
1. 


San  Francisco  Law  School. 

The  San  Francisco  Law  School,  al- 
though but  a  year  old,  has  the  greatest 
attendance  of  any  evening  school  in  the 
West.  A  large  number  of  students  have 
already  registered  for  the  fall  term,  and 
the  indications  are  that  the  incoming  first 
year  class  will  be  twice  as  large  as  that 
of  a  year  ago.  Several  experienced  in- 
structors will  be  added  to  the  faculty 
with  the  beginning  of  the  fall  term.  Rob- 
ert W.  Harrison,  former  assistant  dis- 
trict attorney  of  San  Francisco,  is  presi- 
dent of  the  institution,  and  the  dean  is 
James  A.  Ballentine,  who  is  connected 
with  the  Hastings  College  of  Law.  a  de- 
partment of  the  University  of  California. 


University  of  Southern  California  Law  School. 

The  two  debates,  one  with  George 
Washington  University  and  the  other 
with  Cornell  University,  both  of  which 
were  held  in  Los  Angeles,  were  a  fea- 
ture of  the  school  year.  Never  before 
has  any  debating  team  traveled  so  great 
a  distance.  The  George  Washington  Uni- 
versity team  was  beaten  in  the  debate 
on  the  "Direct  Primary"  question,  but 
Cornell  University  won  the  debate  on 
"The  Commission  Form  of  Government." 


George  Washington  University. 

The  friends  and  students  of  Dean  Wil- 
liam R.  Vance,  of  George  Washington 
University  Law  School,  tendered  him  a 
testimonial  banquet,  in  honor  of  his  serv- 
ices to  the  university  and  the  legal  pro- 
fession of  the  District  of  Columbia. 
Among  the  speakers  were  President 
Charles  W.  Necdham,  of  George  Wash- 
ington University,  Justice  John  M.  Har- 
lan, Levi  Cooke,  Henry  P.  Du  P.ois,  and 
Dr.  William  R.  Vance.'  Dean  Vance  has 
accepted  a  professorship  at  Yale  Uni- 
versity, and  at  the  close  of  the  present 
term  severs  his  connection  with  the  local 
institution. 
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Law  of  Mechanics'  Liens  and  Build- 
ing Contracts.  By  S.  Bloom  (Bancroft- 
Whitney  Company,  San  Francisco,  Cal.) 
Sheep  or  Buckram.  $7.50. 

This  work  is  designed  and  adapted  for 
use  in  the  Western  states.  It  contains 
carefully  prepared  and  annotated  forms 
for  contracts,  notices,  claims,  complaints, 
etc.,  suitable  for  use  in  Arizona,  Cali- 
fornia, Colorado,  Hawaii,  Idaho,  Mon- 
tana. Nevada,  Xcw  Mexico,  North  Da- 
kota, Oklahoma.  Oregon,  South  Dakota, 
Texas,  Utah,  Washington,  and  Wyom- 
ing. 

The  enormous  amount  of  building  and 
contract  work  now  going  on  in  the  West 
has  rendered  a  treatise,  written  in  the 
light  of  Western  conditions  and  citing 
Western  laws  and  Western  decisions,  an 
imperative  necessity.  The  citations  of 
authorities  under  each  heading  are 
grouped  by  states.  A  table  of  correla- 
tive sections  of  the  statutes  of  the  differ- 
ent states  is  appended,  and  will  be  found 
useful  for  the  purpose  of  comparison. 

The  work  deals  not  only  with  the  sub- 
stantive law  upon  the  subject,  but  with 
pleading  and  procedure.  But  the  author, 
while  treating  his  topic  in  a  complete  and 
exhaustive  manner,  has  never  lost  sight 
of  the  practical  nature  of  the  subject. 
His  statements  are  right  to  the  point,  and 
enable  the  lawyer,  the  builder,  the  con- 
tractor, the  architect,  or  the  property 
owner  to  solve  his  problem  in  short  order. 

"Interstate  Transportation."  By  Harry 
C.  Barnes.  (Bobbs  -  Merrill  Com- 
panv,  Indianapolis,  Ind.)  Buckram, 
$6.' 

This  work  is  a  systematic  and  scien- 
tific treatment  of  interstate  transporta- 
tion under  the  interstate  commerce  act 


and  acts  amendatory  ami  supplement- 
ary thereto.  Among  the  important  sub- 
jects treated  are:  Federal  Regulation  ; 
The  Interstate  Commerce  Commission; 
Rate  Schedules :  Rebates ;  Passenger 
hares;  Connecting  Carriers;  Pooling 
Contracts;  Carrier  s  Liability;  Employ- 
er's Liability ;  The  Sherman  Anti- 
Trust  Law  ;  Penalties  and  Forfeitures, 
etc. 

All  the  decisions  and  rulings  of  the 
Interstate  Commerce  Commission  and 
the  Federal  courts,  together  with  ap- 
peals to  the  Supreme  Court,  have  been 
examined  down  to  date.  Citations  are 
given  to  the  Federal  Reporter,  C.  C.  A. 
Reports,  U.  S.  Supreme  Court  Reports, 
and  to  the  decisions  of  the  Interstate 
Commerce  Commission.  The  appen- 
dices of  the  book  contain  full  reprints  of 
all  important  statutes  governing  inter- 
state transportation,  and  the  act  to  reg- 
ulate commerce  is  shown  in  all  its  sev- 
eral stages  of  development.  The  vol- 
ume also  contains  a  complete  Table  of 
Cases  and  an  Index. 

The  lawyer  who  has  not  a  first-hand 
knowledge  of  transportation  conditions 
will  welcome  this  book.  Before  taking 
up  the  practice  of  law,  Mr.  Barnes  had 
about  ten  years  of  traffic  and  railroad 
experience,  and  he  treats  the  subject 
from  the  practical,  as  well  as  from  the 
legal,  point  of  view.  Combining  these 
two  elements,  Barnes  on  Interstate 
Transportation  is  a  distinct  addition  to 
the  literature  upon  the  subject,  a  book 
of  exceeding  great  practical  value  to 
the  lawyer. 

Black's  "Constitutional  Law."  (Horn- 
book Scries  »  3d  cd.    Buckram,  $3.75. 

Willis  on  "Damages."     1  vol.  $3. 
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"Modern  Law  of  Labor  Unions."  By 

W.  A.  Martin.    Buckram,  $6. 

"Landlord  and  Tenant."  Bv  Herbert 
T.  Tiffany.    2  vols.  $13. 

"Illinois  Persona]  Injury  Laws:  A 
Trial  Manual."  By  James  A.  Farmer, 
$4. 

Mill's  "Annotated  Statutes  of  Colo- 
rado." New  edition.  By  John  H.  Ga- 
briel.  2  vols.   $15.    Ready  in  July. 

"Index-Analysis  of  the  New  Jersey 
Statutes.  1896-1909."  $5.35. 

Kerr's  "Annotated  Supplement  to  Kerr's 
Cyc.  Codes  of  California."  $10. 


Wurts's  "New  Florida  Digest."  $15. 

Pattison's  "Missouri  Digest."  Vol.  9. 
$7.50 

"Cross  Reference  Annual  Series."  Be- 
ing a  continuation  or  supplemental  digest 
to  Pepper  &  Lewis's  Digest  of  Pennsyl- 
vania Decisions,  by  George  Wharton 
Pepper,  William  Draper  Lewis,  and 
Samuel  Dreher  Matlack.  Vol.  3.  Buck- 
ram, $10. 

"Analyzed  Citations  of  Rhode  Island 

Cases."  Showing  where  all  Rhode  Island 
cases  have  been  cited  in  the  Rhode  Is- 
land Reports,  and  the  exact  point  of  each 
case  cited.    By  Clarence  F.  Allen.  $5. 


Recent  Articles  in  Law  Journals 
and  Reviews 


Baldwin 

"Chief  Justice  Baldwin's  Retirement 
from  the  Connecticut  Supreme  Court 
of  Errors."— 22  Green  Bag.  207. 
Bills  and  Notes 

"The  Negotiable  Instruments  Law." — 
27  Banking  Law  Journal,  220,  316. 
Brewer,  David  Josiah 
"Sketch  of."— 16  Case  and  Comment, 
361. 
Carriers 

"Contract  Limitations  of  the  Common 
Carrier's    Liability." — 8  Michigan 
Law  Review,  531. 
Charities 

"Administration    of    Charities." — 26 
Law  Quarterly  Review.  146. 
Conflict  of  Laws 

"The  Renvoi  Theory  and  the  Applica- 
tion of  Foreign  Law,  II." — 10  Co- 
lumbia Law  Review,  327. 
"The  Individual  Liability  of  Stock- 
holders and  the  Conflict  of  Laws." — 
10  Columbia  Law  Review,  283. 
Corporations 

"Corporation    Liens    on    Stock." — 8 
Michigan  Law  Review,  555. 
Courts 

"An  Ironical  Attack  on  the  Doctrine 
of  'Stare  Decisis.'  " — 22  Green  Bag. 
220. 


Criminal  Law 

"The  Criminal  Statistics  of  1908."— 

74  Justice  of  the  Peace,  194. 
"The  Third  Degree."— 16  Case  and 

Comment,  370. 
"Motor   Car   Drivers  and  Previous 

Convictions." — 74   Justice    of  the 

Peace,  158. 

Currency 

"Credits  and  Currency  for  an  Emer- 
gencv."— 27  Banking  Law  Journal, 
225.' 

Deeds 

"The  Place  of  Writing  in  Conveyan- 
cing and  Contract." — 26  Law  Quar- 
terly Review,  113. 

Divorce 

"A  Summary  of  the  Divorce  Situa- 
tion in  England." — 22  Green  Hag. 
209. 

Equitable  Conversion 

"Equitable    Conversion    in  Pennsyl- 
vania."—58  University  of  Pennsyl- 
vania Law  Review,  455. 
Equity 

"Equity  Jurisdiction  over  the  Person 
and  Property  of  Incompetent  Per- 
sons. " — 16  Virginia  Law  Register, 
1. 
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Evidence 

"The  Confession  of  an  Accomplice  In- 
volving the  Guilt  of  His  Fellow 
Prisoner." — 74  Tustice  of  the  Peace, 
170,  183. 

"Privileged  Communications  to  Attor- 
neys."— 21  Bench  and  Bar,  13. 
Inns  of  Court 

"The  Exclusion  of  Attorneys  from  the 
Inns  of  Court." — 26  Law  Quarter- 
ly Review,  137. 
Intoxicating  Liquors 

"Beer  Dealers'  Retail  Off-Licenses."— 
74  Tustice  of  the  Peace,  158. 

Libel 

"Is  Dictation  to  a  Stenographer  a  Pub- 
lication in  the  Law  of  Libel?" — 70 
Central  Law  Journal,  277. 
Lurton 

"Horace  Harmon  Lurton." — 58  Uni- 
versity of  Pennsylvania  Law  Re- 
view, 495. 
Mortgage 

"Assumption  of  Liability  by  Mort- 
gagor's  Transferee." — 20  Madras 
Law  Tournal,  53. 
Parent  and  Child 

"A  Critical  Note  on  the  Adoption  of  a 
Married  Person  as  Affecting  the 


Status  of  His  Children  Born  before 
Adoption." — 20  Madras  Law  Jour- 
nal, 62. 
Pensions 

"Old  Age  Pensions."— 16  Case  and 
Comment,  364. 
Poor  and  Poor  Laws 

"Boards  of  Guardians  and  Their  Fu- 
ture."—74  Tustice  of  the  Peace,  193. 
Taxes 

"A  Review  of  Authorities  upon  the 
Constitutionalitv  of  the  Federal  Cor- 
poration Tax  Statute."— 70  Central 
Law  Journal,  259. 
Torts 

"On  Negligence  and  Deceit  in  the  Law 
of  Torts."— 26  Law  Quarterly  Re- 
view, 159. 
Waters 

"Extent  of  Public  Trust  in  Land  under 
Navigable   Water." — 16  Case  and 
Comment,  367. 
Wills 

"The  Vesting  and  Devesting  of  Rights 
under  a  Will  in  Roman-Dutch  Law." 
— 26  Law  Quarterly  Review,  126. 
Witnesses 

"The  Art  of  Cross-Examination." — 46 
Canada  Law  Journal,  233. 


Index  to  Volume  16  Ready. 


The  Index  and  Title  Page  for  volume 
16  of  Case  and  Comment  has  been  com- 
pleted, and  will  be  sent  free  on  applica- 
tion to  anyone  desiring  it. 

It  contains,  in  alphabetical  order,  a  list 
of  the  subjects  which  have  been  treated 
in  the  columns  of  the  magazine  during 
the  past  year,  as  well  as  the  names  of 


noted  members  of  the  bar  or  individuals 
who  have  received  mention. 

To  those  who  keep  a  file  of  Case  and 
Comment,  or  are  accustomed  to  have  the 
year's  copies  bound,  it  will  be  found  to  be 
a  great  convenience,  rendering  a  large 
amount  of  valuable  information  readily 
accessible. 


One  of  the  prime  dangers  of  civilization 
has  always  been  its  tendency  to  cause  the  loss 
of  the  virile  fighting  virtues,  of  the  fighting 
edge.  When  men  get  too  comfortable  and 
lead  too  luxurious  lives  there  is  always  dan- 
ger lest  the  softness  eat  like  an  acid  into 
their  manliness  of  fiber.  -  Ex-President 
Roosevelt 

In  hi*  lecture  before  the  Uni»e«ity  of  Berlin,  May  12.  1910. 


■ 


Boswell's  Johnson. — In  Boswetl  v.  John- 
son. 5  Ga.  App.  251,  252,  Powell,  J.,  said  : 
"This  is  not,  as  the  title  of  the  case  might 
suggest,  an  action  by  Dr.  Johnson  against 
his  friend  Boswcll,  for  any  failure  of 
the  latter  to  include  all  the  sayings  and 
doings,  witticisms  (good,  bad.  and  in- 
different, real  or  imaginary),  and  divers 
eccentricities  of  the  former,  in  the  fa- 
mous biography,  nor  yet  an  action  by  the 
faithful  P.oswcll  against  the  learned  doc- 
tor for  services  in  his  behalf,  but  is  a 
prosaic  affair  between  horse-dealer  John- 
son and  mechanic  Roswell  as  to  the  pur- 
chase price  of  two  mules." 

The  Law's  Delay. — In  the  two  villages 
of  Luceran  and  Lancoque.  in  the  Alps 
Maritimes.  France,  a  public  holiday  was 
kept,  to  celebrate  the  end  of  a  great  law- 
suit which  had  kept  the  two  villages  di- 
vided since  November  14.  1462.  The 
question  of  dispute  was  the  possession 
of  a  piece  of  land  at  Lova,  which  each 
village  claimed.  The  court  at  Nice  defi- 
nitely settled  the  matter  by  dividing  the 
land  equally  between  the  villages.  The 
total  cost  of  the  lawsuit  during  the  444 
years  of  its  continuance  amounts  to 
£30.000.  while  the  value  of  the  land  in 
dispute  was  about  £100.  The  law  papers 
which  had  accumulated  were  docketed  in 
1.856  parcels,  which  weighed  16  tons,  and 
were  stored  in  a  large  disused  church.— 
Lancaster  Law  Review. 

The  Law  of  the  Case.  —  It  appears  in 
King  v.  Hopkins,  57  N.  H.  337.  that 
John  Dudley,  a  trader,  who.  in  17°6.  held 
the  position  of  associate  justice  of  the 
New  Hampshire  supreme  court  of  judi- 
cature, delivered  the  following  unique 
charge  to  the  jury  :      You  have  heard. 


gentlemen  of  the  jury,  what  has  been 
said  in  this  case  by  the  lawyers. — the  ras- 
cals. But,  no,  I  will  not  abuse  them.  It 
is  their  business  to  make  a  good  case 
for  their  clients.  They  are  paid  for  it, 
and  they  have  done  in  this  case  well 
enough.  But  you  and  I,  gentlemen,  have 
something  else  to  consider.  They  talk  of 
law.  Why,  gentlemen,  it  is  not  law  that 
we  want,  but  justice.  They  would  gov- 
ern us  by  the  common  law  of  England. 
Trust  me,  gentlemen,  common  sense  is  a 
much  safer  guide  for  us, — the  common 
sense  of  Raymond.  Kpping,  Exeter,  and 
the  other  towns  which  have  sent  us  here 
to  try  this  case  between  two  of  our 
neighbors.  A  clear  head  and  an  honest 
heart  arc  worth  more  than  all  the  law  of 
the  lawyers.  There  was  one  good  thing 
said  at  the  bar.  It  was  from  Shakes- 
peare, an  English  player,  I  believe.  No 
matter :  it  is  good  enough  almost  to  be 
in  the  Bible.  It  is  this:  'Be  just,  and 
fear  not.'  That,  gentlemen,  is  law  enough 
in  this  case,  and  law  enough  in  any 
case.  'Be  just,  and  fear  not.'  It  is  our 
business  to  do  justice  between  the  par- 
ties. Not  by  any  quirk  of  the  law  out 
of  Coke  or  Blackstone.  books  that  I  nev- 
er read,  and  never  will,  but  by  common- 
sense  and  common  honesty,  as  between 
man  and  man.  That  is  our  business,  and 
the  curse  of  God  is  upon  us  if  we  ne- 
glect, or  evade,  or  turn  from  it.  And 
now.  Mr.  Sheriff,  take  out  the  jury;  and 
you.  Mr.  Foreman,  do  not  keep  us  wait- 
ing with  idle  talk,  of  which  there  has 
been  too  much  already,  about  matters 
which  have  nothing  to  do  with  the  case. 
Give  us  an  honest  verdict,  of  which,  as 
plain,  commonsense  men.  you  need  not 
be  ashamed." 
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A  Pledge  in  Contract  Form. — The  party 
of  the  second  part,  who  had  been  in  the 
habit  of  imbibing  too  freely,  promised  his 
wife  to  be  good  in  the  following  form  and 
manner : 

THIS  INDENTURE,  made  between 
Jane  Doe,  party  of  the  first  part,  and 
John  Doe,  party  of  the  second  part, 
WITNESSETH: 

That  per  upon  the  party  of  the  second 
part  has  used  intoxicating  liquors,  and 
whereas,  is  now  doing  all  that  he  can  to 
prevent  continuance  of  intoxicating  liq- 
uors, and  whereas,  it  may  interfere  with 
the  business  generally  of  the  party  of  the 
second  part,  to  not  enter  saloons,  hotels, 
or  restaurants  where  liquors  are  sold, 
that  the  party  of  the  second  part  reserves 
all  right  to  enter  hotels,  saloons,  or  res- 
taurants where  liquors  are  sold,  in  his 
general  way  of  doing  business. 

IT  IS  FURTHER  CONCEDED  by 
the  party  of  the  second  part,  that  the 
party  of  the  second  part  shall  not  indulge 
in  the  use  of  liquors  in  any  form,  neither 
malt,  spirits,  or  wine,  but  reserves  the 
rights  at  any  time  to  take  cigars  or  to- 
bacco in  any  of  the  above-mentioned 
places. 

NOW,  to  her,  for  and  in  consideration 

of  the  above,  ,  the  party  of  the 

second  part  reserves  the  right  agreed 
upon  in  this  agreement,  and  that  he  shall 
at  all  times  be  the  agent  of  the  party  of 
the  second  part,  of  all  the  land  deeded  to 
the  party  of  the  first  part. 

A  personal  service  of  this  contract 
and  agreement,  or  copy  thereof,  shall  be 
excepted  by  the  party  of  the  second  part. 

Should  he  come  home  to  the  party  of 
the  first  part,  or  to  their  home  where  they 
now  reside,  in  an  intoxicated  condition, 
he  shall  waive  his  rights  in  and  above  all 
precedence,  and  shall  retire  at  once,  with- 
out legal  authority  or  force. 

A  personal  service  of  this  agreement 
shall  be  construed,  if  the  party  of  the 
second  part  shall  come  home  to  the  place 
and  abode  of  the  party  of  the  first  part 
in  an  known  intoxicated  condition. 

NOW,  the  essence  of  this  agreement 
is  that  the  party  of  the  second  part  shall 
discontinue  the  use  of  all  intoxicating 
liquors. 

The  above  shall  be  construed,  that  it 
•must  be  known  to  others  than  the  party  of 


the  first  part,  otherwise  this  agreement 
could  be  misconstrued. 

IN  WITNESS  WHEREOF  we  have 
hereunto  set  our  hands  and  seals,  this 
—  day  of  -,  1909. 


May  a  Wife  Chew  Tobacco  ? — Whether 
the  fact  that  a  wife  is  addicted  to  the 
habit  of  chewing  tobacco  is  cruel  treat- 
ment of  the  husband,  within  the  mean- 
ing of  the  statute,  is  a  question  th.it  will 
be  interpreted  by  Judge  Joseph  G.  Lefler 
when  a  divorce  case  recently  instituted 
in  the  Indiana  circuit  court  is  called.  The 
parties  have  been  married  twenty-eight 
years,  and  the  husband  says  he  can  no 
longer  stand  his  wife's  habit  of  chewing. 

What  Can  He  Say? — While  engaged  in 
the  trial  of  the  $300,000  damage  suit  of 
the  Goodwin  Manufacturing  Company 
against  the  Edison  Phonograph  Works, 
former  Attorney  General  Robert  H.  Mc- 
Carter  thrust  one  hand  into  his  pocket, 
and  stopped  suddenly  in  his  argument, 
as  he  drew  forth  two  or  three  letters. 
For  a  moment  those  in  the  court  room 
thought  that  he  was  suffering  from  some 
sort  of  an  attack.  He  had  stopped  so 
suddenly  in  his  remarks  that  there  seemed 
to  be  no  other  explanation.  After  gaz- 
ing ruefully  at  the  letters  for  a  few  mo- 
ments, the  former  Attorney  General  of- 
fered the  following  brief  explanation, 
which  thrilled  the  court  room;  "My  wife 
gave  me  these  letters  to  post  this  morn- 
ing." 

Dog  is  "  Perishable  Property." — Deciding 
that  a  dog  is  "perishable  property"  un- 
der the  law,  District  Court  Judge  Inger- 
soll  ordered  the  immediate  sale  of  a  val- 
uable setter  dog,  seized  by  court  bailiffs 
to  satisfy  a  judgment  in  an  action  in 
which  the  plaintiff  alleged  that  the  de- 
fendant secured  diamonds  from  him  re- 
cently, but  that  the  check  given  in  pay- 
ment was  stopped  before  he  could  col- 
lect. The  plaintiff  recovered  judgment, 
and  the  dog  was  seized  in  a  kennel  where 
it  had  been  left  by  its  owner  during  his 
absence  from  the  citv.  Lawyers  for  the 
judgment  creditor  then  made  the  novel 
claim  that  the  dog  was  "perishable  prop- 
erty," and  asked  that  it  be  sold  at  once 
to  satisfy  the  claim,  and  this  contention 
was  allowed  by  the  court. 
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A  Floating  Court. — Governor  Walter  E. 
Clark,  of  Alaska,  has  arranged  for  the 
most  novel  court  of  justice  in  the  world, 
— a  floating  court.  Treasury  officials 
have  promised  him  to  put  a  revenue  cut- 
ter at  the  service  of  one  of  the  judges 
of  Alaska  this  summer.  The  judge  will, 
with  the  cutter,  visit  2,000  miles  of  Alas- 
ka shore,  stopping  at  points  where  there 
are  no  judges  and  no  courts  to  adminis- 
ter the  laws  of  this  country.  Often  in  the 
summer  Alaska's  coast  line  is  dotted  with 
salmon  canneries,  transient  in  character, 
and  many  acts  of  lawlessness  occur  at 
these  places.  The  judge  who  will  make 
the  trip  will  have  with  him  a  deputy  mar- 
shal, an  assistant  United  States  attorney, 
and  grand  and  petit  juries. 

Public  Policy. — In  Brcedcn  v.  Frank- 
fort Marine  Accident  &  Plate  Glass  In- 
surance Company,  220  Mo.  327,  19  S. 
W.  576,  Judge  Lamm  discusses  this  ques- 
tion in  the  following  entertaining  man- 
ner :  "Speaking  of  public  policy,  the 
student  of  history  speedily  learns  that 
to-day  it  is  one  thing  and  to-morrow 
another.  Speaking  of  it  judicially,  it  has 
the  same  weather-vane  peculiarity,  as  the 
prying  mind  will  discover.  As  pointed 
out  in  the  cases  cited  from  Maryland 
(American  Casualty  Co.'s  Case,  82  Md. 
574)  and  New  Jersey  (Trenton  Passen- 
ger R.  Co.'s  Case.  60  N.  J.  L.  246),  pub- 
lic policy  in  relation  to  trades,  manufac- 
turing, the  duty  and  liability  of  carriers 
and  employers,  has  constantly  varied  to 
keep  pace  with  the  growth  and  devel- 
opment of  such  occupations  and  busi- 
nesses. I  myself,  in  the  fervor  of  inter- 
pretation, once  (by  way  of  metaphor) 
characterized  public  policy  as  the  'hand- 
maiden of  sound  judicial  exposition.' 
Hale  v.  Stimson,  198  Mo.  165,  95  S.  W. 
885.  And  a  very  shrewd  old  English 
judge  (Burrough,  J.,  in  Richardson  v. 
Mellish,  2  Bing.  Com.  PI.  252)  long  since 
characterized  it  as  an  'unruly  horse'  like- 
ly to  lead  one  from  the  sound  law.  and 
'never  argued  at  all  but  when  other  points 
fail.'  My  Brother  Gantt  brought  these 
two  metaphors  on  the  carpet  in  State  ex 
rcl.  Scott  v.  Dirckx.  211  Mo.  579,  111 
S.  W.  1,  seated  them  there  lis-a-i-is,  and 
left  them  to  confront  each  other  for  all 
time." 


Comment 

Judicial  Amenities — An  amusing  instance 
of  criticism  and  counter  criticism  between 
appellate  and  trial  courts  is  to  be  found 
in  Wenger  v.  Barnhart,  55  Pa.  St.  500, 
in  which  two  reversals,  upon  a  first  and 
a  second  trial,  are  reported.  The  su- 
preme court,  by  Agnew,  J.,  began  its 
first  opinion  by  saying:  We  think  that 
the  effect  of  the  charge  was  to  mislead 
the  jury  on  the  vital  point  of  the  case. 
Taken  singly,  perhaps  no  part  of  the 
charge  can  be  said  to  be  clearly  errone- 
ous. Thereupon,  the  trial  judge,  on  com- 
ing to  charge  the  jury  a  second  time,  re- 
marked that  after  reading  the  opinion 
of  the  supreme  court  he  experienced 
some  difficulty  in  determining  how  to 
charge  the  jury  a  second  time,  as  he  was 
unable  to  discover  anything  to  omit  or 
change  in  the  former  charge,  to  meet 
the  criticism  of  the  court  of  review.  The 
error,  said  he,  was  not  in  the  parts,  but 
in  the  whole;  the  parts  were  sound,  but 
the  whole  defective, — the  maxim,  Falsus 
in  uno,  falsus  in  omnibus,  did  not  apply, 
but  rather  this, — Falsum  in  tnillo,  falsitm 
in  omnibus;  not  clearly  wrong  in  any 
particular,  but  wrong  altogether. 

"We  will  not  step  out  of  our  way," 
said  Judge  Agnew,  again  speaking  for 
the  court  in  beginning  the  second  opin- 
ion for  reversal,  and  with  great  dignity, 
"to  notice  the  moods  of  judges  in  the 
lower  courts  when  they  make  the  rever- 
sal of  their  judgments  a  personal  affair, 
and  lose  their  temper,  and  it  is  unneces- 
sary to  vindicate  our  unanimous  opin- 
ions." 

Another  instance  of  judicial  pleasantry 
occurs  in  Roberts  v.  Meighan,  74  Minn. 
273,  where  Canty,  J.,  refused  to  concur 
in  the  judgment  of  the  court,  and  began 
by  saying:  "For  the  reasons  stated  in 
the  foregoing  opinion  [that  of  the  ma- 
jority] I  dissent." 

No  Closed  Season. — "  The  people  of  this 
state,"  observed  Chief  Justice  Richard- 
son, in  Petingill  v.  Rideout,  6  N.  H.  454, 
"want  no  additional  stimulants  to  prose- 
cute offenders.  Rogues  are  almost  the 
only  game  our  people  have  to  pursue,  and 
they  are  by  no  means  backward  in  the 
chase." 
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Chicago's  Energetic  State's  Attorney 

John  E.  W.  Wayman.  the  state's  at-  tered  the  employment  of  Spaulding  & 

torney  of  Cook  county,  Illinois,  is  a  man  Merrick.   In  the  meantime  he  studied  law 

of  positive  conviction  and  great  initiative,  at  night,  and  was  admitted  to  the  bar  in 

The  work  which  he  has  performed  in  this  1898.   Shortly  thereafter  he  entered  upon 


office  has  attracted 
to  him  state-wide 
attention,  and  gives 
promise  of  bring- 
ing him  yet  more 
prominently  before 
the  people. 

When  he  came 
into  office  seven- 
teen months  ago 
there  were  pending 
about  1,600  cases 
in  the  criminal 
court.  This  num- 
ber has  now  been 
reduced  to  about 
800,  although  3,151 
indictments  were 
returned  during  the 
first  year  of  his  ad- 
ministration. Sev- 
enty-five per  cent 
of  the  cases  tried  in 
1909  resulted  in 
conviction.  He  has 
waged  a  relentless 
warfare  against 


HON.  JOHN  E.  W.  WAYMAN 


the  duties  of  his 
profession,  and 
m  » in  won  recogni- 
tion as  an  able  and 
learned  advocate, 
lie  enjoyed  a  wide 
general  practice, 
and  was  unusually 
successful  in  the 
defense  of  criminal 
cases.  He  is  an 
eloquent  and  vig- 
orous speaker,  and 
has  made  many  po- 
li  t  i  c  a  1  addresses. 
He  was  elected 
state's  attorney  in 
1908. 

Although  a  very 
busy  man  Mr. 
Wayman  indulges 
in  two  scholastic 
hobbies.  He  is  a 
thorough  Greek 
and  Shakespearean 
scholar,  and  has 
frequently  lectured 


graft,  notably  in  the  Madden  and  Mc-  upon  the  great  dramatist. 
Cann  Cases. 

Mr.  Wayman  was  born  at  Glen  Easton, 
West  Virginia,  on  September  16,  1872.        Mrs.  Clara  Shortridge  Foltz,  of  the 

At  eighteen  years  of  age  he  was  a  far-  Los  Angeles  county  bar,  has  been  ap- 

mer's  boy,  with  an  ambition  to  go  to  col-  pointed  a  deputy  district  attorney  under 

lege.    He  did  so,  graduating  at  Bethany  District  Attorney  John  D.  Fredericks.  It 

College  in  1894.    He  had  a  civil  engi-  is  said  that  she  is  the  first  woman  to  hold 

necr's  training,  but  he  wanted  to  become  a  position  of  this  kind  in  the  United 

a  lawyer.   He  came  to  Chicago,  and  en-  States. 
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New  York's  Attorney  General 


The  regu- 
lation of  the 
milk  business 
by  the  state 
will  strike 
most  people 
as  a  novel 
idea.  State 
regulation  of 
public  service 
corporations 
is  now  a  well- 
settled  policy, 
but  the  milk 
business 

HON.  EDWARD  R.  OMALLEY  Qn  a 

separate  footing.  The  milk  dealer  owes 
nothing  to  the  state.  He  docs  not  oper- 
ate under  a  franchise.  Why  should  he 
be  placed  under  state  supervision  or  reg- 
ulation any  more  than  dealers  in  other 
commodities?  Attorney  General  O'Mal- 
ley answers  this  question  by  saying  that 
he  handles  one  of  the  common  necessi- 
ties of  life,  and  that  in  New  York  city  a 
monopoly  has  been  created  which  op- 
presses the  consumer  on  the  one  hand 
and  tlii"  producer  on  the  other.  He  con- 
tends that  the  state  must  regulate  milk 
prices,  and  states  that,  if  a  satisfactory 
method  of  regulating  the  prices  of  such 
articles  of  necessity  as  milk  is  not 
brought  forward,  a  demand  will  be  made 
for  legislative  authority  to  permit  the 
state  or  municipalities  to  undertake  the 
distribution  of  such  articles  among  their 
citizens.  He  suggests  the  appointment 
of  a  legislative  committee  or  commission 
by  the  governor,  to  investigate  the  legal, 
economic,  and  practical  questions  in- 
volved in  the  framing  of  a  bill  to  regu- 
late the  prices  and  profits  made  by  cor- 
porations dealing  in  articles  of  common 
necessity,  such  as  milk,  and  make  a  re- 
port to  the  next  legislature,  with  recom- 
mendations on  the  general  subject. 

Edward  R.  O'.Mallev,  attorney  general 
of  the  state  of  New  York,  was  born  near 
Medina,  Orleans  countv.  New  York,  in 


1863.  From  1884  to  1889  he  devoted  his 
time  to  attending  school  and  teaching 
during  the  winter  months,  and  in  this 
manner  he  was  able  to  prepare  himself 
for  college.  He  finished  his  preliminary 
education  in  the  Medina  Free  Academy, 
and  entered  Cornell  College  of  Law  in 
September,  1889,  from  which  he  was 
graduated  in  1891.  In  1892  he  opened 
offices  in  Buffalo  for  private  practice.  In 
1895,  Mr.  O'Malley  became  city  attorney 
of  Buffalo.  During  the  four  years  which 
he  served  in  the  corporation  counsel's 
office,  he  gained  a  broad  experience  in  all 
questions  affecting  municipalities.  On 
January  1,  1901,  he  entered  the  assembly 
as  representative  of  the  second  district 
of  Eric  county,  where  he  served  two 
years.  Mr.  O'M alley's  record  in  the  as- 
sembly was  of  a  very  high  order.  He 
was  nominated  for  attorney  general  in 
1908  on  the  Republican  ticket,  and  was 
elected  by  a  plurality  of  144,000.  Since 
January  1,  1909,  Mr.  O'Malley  has  been 
giving  his  time  entirely  to  the  duties  of 
his  office,  and  has  shown  himself  to  be 
an  energetic  and  capable  public  servant. 


Captain  Frank  B.  Pratt,  a  distinguished 
member  of  the  Mississippi  bar,  died  April 
19th,  1910,  on  his  birthday  ;  having  been 
born  in  Worcester,  Massachusetts,  April 
19,  1832.  He  went  to  Canton,  Missis- 
sippi, in  1866,  and  had  practised  his  pro- 
fession in  that  city  until  a  month  preced- 
ing his  last  illness.  He  was  widely 
known  through  central  Mississippi  as  an 
able  lawyer  and  cultured  gentleman  of 
the  old  school. 


Judge  Edward  Blount  Talbot,  the  nes- 
tor  of  the  Iberville  Louisiana  bar,  died 
recently  at  his  home  near  Plaquemine. 
Judge  Talbot  was  a  deep  student,  and 
possessed  a  fine  legal  mind.  Few  ex- 
celled him  in  the  knowledge  of  the  civil 
law  of  his  state.  In  1880  he  was  elected 
district  attorney,  and  four  years  later  dis- 
trict judge,  and  each  succeeding  term  he 
was  re-elected  judge,  until  he  resigned  a 
few  years  since  to  resume  the  practice 
of  law. 
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Oklahoma's  Attorney  General  Minnesota's  Attorney  General 


For  several 
years  immedi- 
ately prior 
t  o  statehood. 
Charles  West 
w  ;i  s  engaged 
in  the  practice 
of  law  at  Enid, 
Oklahoma,  and 
on  November 
16th.  1907.  en- 
tered upon  the 
duties  of  the 
office  of  attor- 
ney general  for 
HON.  charles  west  the  new  state, 
and  his  field  of  activity  has  been  one  of 
incessant  legal  warfare,  in  meeting  the 
assaults  made  upon  the  Constitution  ami 
laws  of  the  state  by  the  combined  action 
of  public  service  corporations.  As  chief 
law  officer  of  the  new  state,  his  duties,  in 
advising  and  representing  the  several 
executive  and  administrative  officers  of 
the  state  in  all  matters  incident  to  the 
foundation  of  a  new  state  government, 
have  been  very  arduous,  but  he  has  dis- 
charged them  in  a  most  able  and  con- 
scientious manner. 

Mr.  West  was  born  on  March  16th, 
1872,  at  Savannah,  Georgia.  When 
seventeen  years  of  age  he  entered  Johns 
Hopkins  University,  where  he  took  the 
three  years  academic  course  in  two  years. 
After  his  graduation  he  did  post-grad- 
uate work  at  the  Hopkins,  and  taught 
for  a  term  at  the  Baltimore  City  College. 
At  the  age  of  twenty-one.  he  went  to 
Europe,  where  he  studied  for  a  year  at 
Leipsic,  and  in  1894  returned  to  America 
and  went  west,  locating  at  Kingfisher, 
Oklahoma  territory,  where  he  took  up  the 
study  of  law. 

Mr.  West  has  always  participated  ac- 
tively in  the  affairs  of  the  National  Guard 
of  Oklahoma.  He  was  made  major,  and 
afterwards  lieutenant-colonel,  which  posi- 
tion he  still  holds.  He  participated  in  the 
Spanish-American  War,  as  a  member  of 
the  Oklahoma  regiment. 


HON.  GEORGE  T.  SIMPSON 


The  state 

of  Minnesota 

is  delighted 

to  honor  its 

native  sons 

wherever 

they  are 

found   to  be 

worthy,  and 

the  present 

incumbent  of 

the  office  of 

attorney  gen- 
eral  fills  the 

bill    in  both 

regards.  His 

legal  work  has  been,  to  a  great  extent, 

done  in  Minnesota,  and  his  training  has 
been  obtained  in  the  local  courts,  al- 
though extensive  practice  in  the  Federal 
courts  has  given  him  a  broad  grasp  of 
the  relation  of  state  enactments  to  the 
Federal  laws. 

George  T.  Simpson  was  born  in  Wi- 
nona. Minnesota,  in  1867.  His  early  life 
was  spent  in  that  city.  He  attended  the 
University  of  Wisconsin,  and  was  gradu- 
ated from  the  academic  department  in 
18**0.  After  completing  his  general  edu- 
cation he  returned  to  the  university  foi 
a  course  of  law.  lie  began  his  practice 
in  his  home  city  of  Winona.  His  tal- 
ents were  recognized  in  1897  by  his  elec- 
tion as  city  attorney,  a  position  which  he 
rilled  acceptably  to  all  the  city  authori- 
ties. 

In  1900  he  was  elected  county  attorney 
of  Winona  county,  in  which  capacity  he 
served  two  terms.  W  hen  Attorney  Gen- 
eral Young  began  looking  for  young 
men  to  help  him  in  his  work  against  the 
trusts,  his  attention  was  called  to  the 
county  attorney  for  Winona  county,  and 
the  result  was  an  offer  to  Mr.  Simpson 
to  assume  the  larger  duties  of  assistant 
attorney  general.  The  position  was  ac- 
cepted in  1905,  and  he  remained  assist- 
ant attorney  general  until  his  election  to 
succeed  his  chief  in  1909.  During  his 
term  as  assistant  attorney  general,  Mr. 
Simpson  attracted  the  attention  of  the 
lawvers  of  the  state,  by  his  handling 
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of  the  state's  case  in  the  fight  against  the 
wide-open  tax  amendment,  by  which  the 
state  gained  the  right  to  tax  the  iron 
mines  in  the  northern  part  of  the  state 
at  their  true  valuation. 

Mr.  Simpson  personally  is  pleasant, 
unassuming,  and  visitors  to  his  office  arc 
always  welcomed  with  a  smile  that  has 
won  friends  for  him  by  the  thousands. 

Chief  Justice  Whitfield,  of  the  supreme 
court  of  Mississippi,  tendered  his  resig- 
nation to  the  governor  as  justice  of  the 
court,  and  was  immediately  appointed  as 
one  of  the  two  commissioners  of  the 
court  provided  for  by  the  legislature. 
After  the  resignation  of  Judge  W  hitfield, 
the  entire  senate  went  to  the  governor's 
office  in  a  body,  and  requested  the  ap- 
pointment of  Senator  W.  D.  Anderson, 
of  Tupelo,  as  Judge  Whitfield's  succes- 
sor. The  governor  thereupon  immediate- 
ly appointed  Senator  Anderson  to  the 
bench.  The  governor  also  appointed 
Frank  A.  McLain,  of  Glostcr.  Amity 
County,  as  the  other  commissioner  of  the 
court,  and  his  appointment  was  confirmed 
by  the  senate,  without  delay.  Mr.  Mc- 
Lain was  a  member  of  Congress  from  his 
district  for  many  years. 

Benjamin  Drake  Magruder,  formerly 
judge  of  the  supreme  court  of  Illinois, 
died  recently  at  Chicago.  He  was  seven- 
ty-two years  old,  and  had  lived  in  that 
city  nearly  fifty  years.  Mr.  Magruder 
was  one  of  the  most  influential  members 
of  the  Illinois  bar.  He  was  born  in 
Jefferson  county,  Mississippi,  was  gradu- 
ated from  Yale  in  1856,  and  in  1861  went 
to  Chicago.  From  1868  to  1885  he 
served  as  master  in  chancery.  In  1885 
he  was  elected  to  the  supreme  bench,  and 
in  1902  was  elected  chief  judge  of  the 
court,  serving  one  term.  In  1906  Yale 
conferred  on  him  the  honorary  degree 
of  LL.D. 


George  XV.  Brandt,  of  the  law  firm  of 
Brandt  &  Hoffman,  died  at  his  home  in 
Chicago  at  the  age  of  sixty-eight  years. 
He  was  the  author  of  "Brandt  on  Surety- 
ship." Early  in  his  career  as  a  lawyer, 
he  became  surety  for  a  relative,  and  was 
obliged  to  pay  the  debt.  This  episode  in- 
terested him  in  the  law  of  suretyship, 
and,  perceiving  the  absence  of  a  text- 
book on  the  subject,  he  wrote  one  which 
was  published,  and  which  still  is  con- 
sidered the  most  comprehensive  work  on 
that  branch  of  the  law. 

lion.  Edward  Theodore  Bartlett,  of 
New  York,  associate  justice  of  the  court 
of  appeals,  died  suddenly  of  heart  disease 
at  Albany.  Ancestors  on  both  sides  were 
signers  of  the  Declaration  of  Independ- 
ence. He  was  graduated  from  Union 
College,  and  became  a  lawyer,  practis- 
ing in  his  home  town  and  in  Syracuse, 
and  coming  to  the  New  York  City  Bar 
Association  in  1868.  He  was  closely  as- 
sociated in  practice  with  the  leading  law- 
yers of  that  time,  and  was  prominent 
in  the  association's  fight  under  the  Tweed 
regime,  for  the  purity  of  the  judiciary. 
Governor  Hughes,  who  had  been  a  warm 
personal  friend  of  Judge  Bartlett  for 
years,  paid  him  this  tribute:  "For  over 
sixteen  years  he  has  served  the  state  in 
its  court  of  last  resort  with  conspicuous 
ability  and  fidelity,  and  has  enjoyed  gen- 
eral esteem  and  confidence." 

Hon.  Romulus  Z.  Linney  died  sudden- 
ly in  his  office  in  Taylorsville,  North  Car- 
olina, at  the  age  of  seventy-nine.  He 
was  the  possessor  of  the  orator's  gift  in 
no  small  degree.  He  had  imagination, 
and  a  high  degree  of  such  culture  as  is 
most  useful  to  a  jury  lawyer.  In  all 
that  section  of  country,'  when"  Mr.  Linney 
was  in  his  prime,  seldom  was  a  man  tried 
for  murder,  but  he  numbered  Mr.  Lin- 
ney in  his  array  of  counsel.  He  was  one 
of  the  state's  most  picturesque  figures, 
and  his  epigramatic  phrases  were  widely 
quoted.  He  served  several  terms  in  the 
general  assembly  and  tw"  terms  in  Con- 
gress. 
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His  Excuse. — A  Virginia  attorney  who 
held  for  collection  a  note  given  by  a  negro 
received  from  the  debtor  the  following 
explanation  of  his  delinquency  :  "Owing 
to  the  unsettled  candescent  inclemency  of 
the  weather  and  to  the  defalcation  of  the 
operation  of  the  sawmill,  my  inability  to 
meet  my  monev  demands  has  proved 
faultless." 

Opinion  Evidence. — Some  time  ago  a 
dairyman  of  St.  Paul  was  being  prose- 
cuted for  the  offense  of  selling  a  diseased 
cow,  to  be  used  for  food.  The  butcher 
who  had  slaughtered  the  animal  was 
called  as  a  witness,  and,  after  answering 
several  other  questions,  this  was  put  : 
"Now,  Mr.  M.  do  you  consider  that  this 
cow  was  in  such  a  condition  that  her 
flesh  was  fit  for  human  consumption?" 
"No,"  was  the  reply,  "but  she  vas  all 
right  for  sausages  yet." 

The  Judge  Knew. — Prospective  Jury- 
man— If  you  blease,  your  honor,  I  vould 
like  to  be  oxcused,  because  I  do  not  un- 
derstand goot  English. 

Judge  Knox— Oh!  that's  all  right. 
You  won't  hear  any  good  English  here. 

Sure  Proof. — Two  young  lawyers,  mem- 
bers of  the  bar  but  a  few  weeks,  had 
grown  rather  obstreperous  in  the  office 
of  one  of  the  court  clerks,  says  Success. 

"Here,  you  get  out  of  here,"  said  the 
clerk. 

"We  don't  have  to,"  the  more  talka- 
tive one  promptly  answered.  "We've 
got  a  right  in  here;  we're  lawvers." 

"Ah.  go  on."  the  clerk  replied,  "you 
are  nothing  of  the  kind." 

"Sure  we  are."  the  spokesman  re- 


joined. Then,  turning  to  his  comrade,  he 
commanded,  "Buck,  go  over  and  get  your 
sign." 

Loss  of  Jurisdiction. —  Justice  Brewer 
related  that  a  justice  of  the  peace  owned  a 
farm  in  Kansas  that  bordered  on  Mis- 
souri. One  day  the  justice  was  sitting  on 
a  fence  built  directly  on  the  state  line, 
superintending  some  work  his  son  and 
a  farm  hand  were  doing.  The  son  and 
his  companion  engaged  in  a  dispute 
which  ended  in  a  fist  fight.  The  justice 
of  the  peace,  Justice  Brewer  would  ex- 
plain, watched  the  encounter  for  a  few 
minutes,  and  then  shouted  in  a  loud 
voice : 

"Gentlemen,  in  the  name  of  the  law 
of  the  state  of  Kansas  and  by  virtue  of 
my  authority,  I  command  you  to  desist." 

"Just  then  the  rail  broke,"  continued 
Justice  Brewer,  "and  the  justice  of  the 
peace  landed  in  Missouri.  Arising  to 
his  feet,  he  exclaimed: 

"Give  him  h — ,  son;  I  have  lost  my 
jurisdiction." 

Drawing  the  Color  Line. — "Yes,  I  was 
fined  $500  for  putting  coloring  matter  in 
artificial  butter."  "Well,  didn't  you  de- 
serve it?"  "Perhaps.  But  what  made 
me  mad  was  that  the  judge  who  imposed 
the  fine  had  dyed  whiskers." — Cleveland 
Leader. 

Law  and  the  Lady. —  Former  Judge 
Bcasley.  one  of  the  counsel  of  the  Pub- 
lic Service  Railway  Company,  in  sum- 
ming up  a  case  before  the  jury  the  other 
day.  told  the  following  story  to  show  the 
unreasonableness  of  a  woman,  says  the 
Newark  Star. 
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"Pat  Finnigan  had  been  summoned  to 
jury  duty.  Coming  down  stairs  one 
morning,  dressed  in  his  Sunday  clothes, 
his  wife  looked  at  him  and  said: 

"'Where  are  you  going,  Pat?' 

"He  replied  :   'I'm  going  to  coort.' 

"  'H'm'  said  the  wife,  and  Pat  stalked 
out.  Next  morning  Pat  came  down  stairs 
all  shaven  and  shorn,  with  the  same  suit 
of  clothes  on. 

"'And  where  are  ye  going  to-day?' 
said  the  wife. 

"  'Sure,  I'm  going  to  coort.' 

"  'Ye  are.  are  ye?' 

"Pat  went  out  and  slammed  the  door. 
The  third  morning  Pat  came  in  and  sat 
down  to  the  breakfast  table  with  the 
same  suit  of  clothes  on,  and  greeted  his 
wife,  who  said : 

"  'And  where  arc  ye  going  this  morn- 
ing. Pat?' 

"  'I'm  going  to  coort.' 

"The  wife  laid  her  hands  upon  a  roll- 
ing pin.  stood  before  the  door  and  said : 

" 'Ye'rc  going  to  coort,  are  ye?' 

"  'Yis,'  said  Pat. 

"  'No.  ye're  not.  If  there's  any  coort- 
ing  to  be  done  it  will  be  done  right  here. 
Go  up  stairs  and  take  off  thim  clothes.'  " 

A  Mensa  et  Thoro. — Lawyer — "Am  .1 
to  understand  that  your  wife  left  your 
bed  and  board?" 

Uncle  Ephraim — "Not  'xactly,  boss. 
She  dun  tuk  mah  bed  an'  bo'd  along  with 
her."— Puck. 

Only  an  Experiment. — Lawyer — "Was 
this  agreement  you  say  you  had  with  the 
defendant  a  tentative  agreement?" 

Witness — "Law,  no,  sir.  It  was  only 
what  you  might  call  a  tryin'  of  it,  sir." — 
Baltimore  American. 

His  Choice.— Judge— "You  are  privi- 
leged to  challenge  any  member  of  the 
jurv  now  being  impaneled." 

"Well,  then.'  yer  honor,  Oi'll  foight  the 
shmall  nion  wid  wan  eye,  in  the  corner, 
there  fernist  yez." — Metropolitan  Maga- 
zine. 

Will  Go  the  Limit. — Representative  Nye 
of  Minnesota  has  much  of  the  wit  of  his 
lamented  brother.  P.ill  Nye.    Himself  a 


lawyer,  Representative  Nye  said  at  a 
lawyers'  banquet  in  Minneapolis: 

"Lawyers  have  grand  reputations  for 
energy  and  perseverance.  A  lad  said  to 
his  father  one  day : 

'"Father,  do  lawyers  tell  the  truth?' 

"  'Yes,  my  boy,'  the  father  answered. 
'Lawyers  will  do  anything  to  win  a 


Lucid  Intervals. — An  Irishman  over  the 
age  of  fourscore  and  ten,  who  by  strict 
economy  had  accumulated  a  modest  for- 
tune, and  was  about  to  die,  called  in  the 
parish  priest  and  the  family  lawyer,  to 
make  his  last  will  and  testament.  The 
preliminaries  of  the  will  having  been  con- 
cluded, it  became  necessary  to  inquire 
anout  the  debts  owing  to  the  estate. 
"Now,  then,"  said  the  lawyer,  "state  ex- 
plicitly the  amount  owed  you  by  your 
friends."  "Timothy  Brown,"  replied  the 
old  man,  "owes  me  £50,  Jim  Casey  owes 
me  £37,  and— "  "Good!*  Good!"  ejacu- 
lated the  prospective  widow,  "rational  to 
the  last !"  "Luke  Brown  owes  me  £40," 
resumed  the  old  man.  "Rational  to  the 
last!"  put  in  the  eager  old  lady  again. 
"To  Michael  Levy  I  owe  £200."  "Ah  ?' 
exclaimed  the  old  lady,  "hear  him  rave !" 

Definition  of  Per  Curiam. — Hon.  J.  H. 
Arrington  appealed  a  case  from  the  cir- 
cuit court  of  Lawrence  county.  Missis- 
sippi, to  the  supreme  court,  and  confi- 
dently expected  a  reversal.  It  was  af- 
firmed, and  when  the  mandate  arrived 
it  had  indorsed  upon  it  merelv  the  words : 
"Per  Curiam-Affirmed." 

"John"  he  was  asked.  "What  does  'Per 
Curiam'  mean?"  "Well."  he  said.  "I 
have  examined  my  words  and  phrases, 
law  dictionaries,  encyclopedias,  etc..  and 
the  best  that  I  can  make  out  of  it  is  that 
they  mean  that  the  lawyer  who  appealed 
this  case  is  a    fool." 

Considerate. —  Magistrate  (to  prison- 
er)— "If  you  were  there  for  no  dishonest 
purposes,  why  were  you  in  your  stock- 
inged feet  ?" 

Prisoner — "I  'eard  there  was  sickness 
in  the  family." — Punch. 
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consulting  books  of  reference,  documents,  etc.,  without  dis- 
turbing other  papers  on  the  regular  writing  bed  of  his  desk. 

SEND  FOR  BOOKLET 

HI-LO  DESK  COMPANY  imn^ws?^ksc[iteyet 


Filing  Desks  and  Cabinets 

MAKE  REFERENCE  TO  BUSINESS  PAPERS  EASY 


Nine  different  kind"  <if  ilniort*  are  made  fur  the  \Vi-|i  Iirnks  ami  \Vcl«  Jillnif  t'nhlnct  nhuwn  hcrr.  Y«u  rui 
comlillic  in  either  Jii-i  the  mien  >..n  noil— vertical  letter  tllca,  UOWMMBl  dm  went,  calaliar  tiles,  card  Indexes, 
check  film.  etc.    Ynur  lllliitf  capacltr  l«  thu»  varied,  vet  concentrated — nanortud,  yet  compact. 

$13^5 

IVllvcrvHl. 


,//Vl.V"  «il  Vertical  Inciter  Flic  I'aiia 
,//  BJ  ritj  W.OSO  lettcoi    Knlld  flak,  Ooldcii 

or  Weathered.  Holler  Hearing.  lni.it- 

priMif  i  -  •  its  .  ■  - 

*//*•/».'   HOB  l»c-4c.    HhiIcc  of  Nine  Klm1« 

Oak,  lop  U  i  H  Iil 
FREIGhT  PAID  *  Usses  prtess* 

ca»t  ..f  Mont  .  V.  >..  .  i'i.Iu 
Trxn*  ;  In  anil  Went  of  these  -tad  »  iulil  l.'i  \-  i  .  •  m 
Wrlta   New  for  catalog  "C"  ami  kOOUrt  ••  Filing  Nug- 
gotioti      -wnt  free. 


>22- 

Ivllvcred. 
H.  station 
okla.,  and 


THE  MFG.  CO. 


70  Union  Street, 


Monroe,  Mich. 


The  Flics  yuu 
nerd  at  your  Fingers'  cm  la, 


NO  TAXES  HERE 


INCORPORATE  UNDER 
ARIZONA  LAWS. 


Moat  liberal  Corporation  Laws  in  the  United  States.  No  franchise  or  annual  Tax.  Private  property 
exempt  from  all  corporate  debts.  Legislature  cannot  repeal  yoor  charter.  Keep  office*  and  do  business 
anywhere.  "Dacca  on  How  to  Run  a  Corporation"  free  to  companies  incorporated  through  ua.  This  is 
•  well  bound  law  book  of  five  hundred  paces.  It  tella  jnst  what  to  do  aad  how  to  do  it.  Also  inveatiirste 
oar  L'nirerml  Corporate  Record."  Four  books  in  one.  No  other  like  it.  Pre*  to  companies  incorporated 
through  ua  if  requested.  Fee  very  assail.  Write  for  free  booklet,  codified  and  annotated  corporation 
laws  and  other  information  before  incorporating. 

Reft  rc  nets:  Union  Bank  and  7  tint  Co.:   The  We*  tern  Investment  Co.,  Phoenix.  Ariz. 

ARIZONA  CORPORATION  CHARTER 
GUARANTEE  COMPANY,  Phoenix,  Ariz. 


H.  R.  DAGCS,  President 


H.  H.  HOWARD.  Vice- Pres.  W.  E.  MILLIGAN.  Secretary 

A  TTORNEYS  AT  LAW 


The  Pullman  Paradox 


Has  Anybody  Here  Seen  Halley 


—  WUlimwit  in  InMmnmfvtis  AVipf 


—  fluff  in  Mtnntaf.  J-*mml 


Three  Cartoons  of  the  Month 


Profit  and  Lom 


mmm 


-tkm—U  in  91.  U*4»  Ok*-  Antxrat 


Bureau  of  Advertising 
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"OHN  DAVKY  is  the  "father  of  tree  surgery."  His  right  to  the  title 
lias  t>cen  fully  and  widely  recognized.  Great  educational  institu- 
tions have  ui'ven  it  the  weight  of  their  indorsement,  and  leading 
magazines  have  ronfinneil  it  a  fter  searching  investigations. 

The  tree  surgery  with  which  the  name  of  John  Davey  is  so  inseparably  con- 
nected, however,  is  a  science,  to  Ik-  practiced  only  hv  trained  men.  There  is  a 
tyt>e  of  tree  treatment  to  l»e  encountered  here  and  there  which  has  no  right  to  be 
called  tree  surgery — it  would  better  lie  described  as  tree  butchery. 
The  Davey  tree  experts  exclusively  practice  the  science  of  tree  surgery  as  discovered  and 
reduced  to  concrete  form  in  the  life  "work  among  the  trees  of  John  Davev.  They  are  given 
a  thorough  and  rigid  training  in  the  Davey  Institute  of  Tree  Surgery,  at  Kent,  Ohio— the 
only  school  of  the  kind  in  the  world. 
Many  crimes  against  the  trees  are  committed  in  the  name  of  tree  surgery.  Even  as  the  devil  stole 
the  livery  of  heaven  to  advance  his  selfish  ends,  tree  butchers  are  masquerading  as  tree  surgeons. 
Once  in  a  while  the  lure  of  gold  tempts  a  Davey  man  from  his  allegiance  to  his  profession,  and  he 
falls  to  the  depths  of  connection  with  the  mal  practioners  of  tree  surgery. 

The  scientific  basis  of  tree  surgery  as  John  Davey  teaches  it  stands  as  an  undisputed  fact.  The 
character  of  the  instruction  in  its  theory  and  practice  given  in  the  Davey  Institute  of  Tree  Surgery 
has  been  investigated  and  approved  by  high  authorities.  The  permanent  efficiency  of  the  work  of 
the  Davey  tree  exj>crts  has-been  demonstrated  conclusively  in  the  most  radical  tests. 

Ample  and  conclusive  pn>of  of  these  assertions  will  be  cheerfully  furnished  by  The  Davey  Tree 
Expert  Company.    For  your  own  protection  and  for  the  trees'  own  sakes,  demand  equally 
complete  credentials  from  others.    Ask  them  in  what  school  of  tree  surgery  their  workmen 
were  trained,  and  to  produce  evidence  that  their  work  has  stood  the  test  of  years. 

Almve  alt,  beware  of  the  man  who  claims  to  lie  a  graduate  of  the  Davey  Institute  of 
Tree  Surgery,  but  not  now  connected  with  the  Davey  Tree  Expert  Company.    Get  his 
story  of  why* he  left  us.  and  let  us  give  you  our  story  of  why  he  did.    Learn  of  the 
obligations  our  men  assume  when  they  enter  our  school  and  our  employ— and  then 
decide  whether  you  will  be  safe  in  hiring  a  man  who  has  broken  his  contract  with  us. 

"New  Ulr  In  Old  Trero,"  by  J.  Harare  MrFarUnd.  and  "A  Itroiber 
to  the  Trrr«,"  by  Klbrrt  Hubbard,  free  to  tree  owner*. 

THE  DAVEY  TREE  EXPERT  COMPANY,  Inc. 
226  Beech  Street.  KENT.  OHIO 

Rrfrt •tentative t  in  Prime  t  fiat  cxttti  from  Afus<wri  Vattty  t*(t».*rj  fj  tkr  Atlantic. 


Moore's  Complete  Bookkeeping 
System  for  Lawyers 

(  LOOSE  LEAF) 
The  simplest  and  most  accurate  way  of  keeping  lawyer*  accounts 
Adapted  to  Partnerships  and  Individuals 

We  have  perfected  and  placed  in  operation  our  Loose  Leaf  System  for  Lawyers. 
Shows  total  receipts  and  disbursements  for  all  purposes — Income  from  all  sources — Collections 
and  payments,  disbursements  for  accounts  of  Clients  and  the  amounts  received  from  them— 
General  expenses  and  moneys  drawn.    It  makes  Partnership  settlement  an  easy  matter. 

Many  dollars  have  been  saved  to  Lawyers  who  have  kept  their  accounts  by  the  well-known 

MOORE'S  MODERN  METHODS 

Specimen  sheets  with  prices  and  details  upon  request 
JOHN  C.  MOORE  CORPORATION,  628  Stone  St.,  Rochester,  N.  Y. 

<4  Be  sure  to  mention  "Case  &  Comment    in  writing  to  advertisers.         Where  you 
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Case  and  Comment,  June  '10 


Avenue  of  Oaks.  Typical  Home  and  Fruit  Gioves  on  Adjoining  Properties 


A  Very  Exclusive,  Straightforward  Proposition  of  Interest 
to  Business  and  Professional  Men  of  Standing  and  Means 


Wc  have  recently  acquired  twelve  hundred  acres  of  the 
very  finest  citrus  fruit  land  in  FUttlHa. 

1  his  land  is  located  in  the  heart  of  the  best  section  of  t»»e 
State  for  oranges  and  grapefruit— only  forty-live  mile* 
liom  Tampa. 

Here  there  is  absolute  immunity  from  cold,  and  not  even 
the  tenderest  fruits  were  injured  in  the  recent  freezes  that 
proved  so  destructive  In  other  sections  of  the  stale. 

Almost  in  the  center  of  the  property  is  located  beautiful 
Lake  Lucerne,  nearly  round  in  shape,  and  about  a  iiuartc  ■>! 
a  mile  in  diameter.  Irom  the  beach  of  which  the  land  recedes 
as  perfectly  as  if  laid  out  by  hand. 

Within  two  miles  there  are  at  least  a  doten  other  lakes,  rang- 
ing in  size  from  one- half  of  a  square  mile  to  five  or  six  square 
miles.  The  land  surrounding  is  high  and  dtv,  insuring  perfect 
health  and  sanitary  conditions,  arid  possessea  every  element 
necessary  to  the  successful  culture  of  oranges  and  gra|iefruit. 


E 


We  own  and  operate  the  largest  citrus  fruit  nursery  in  the 
world  at  W  inter  Haven,  only  aliout  four  mi  rs  Irom  this 
roperty.  Our  Mr.  M  K.  Gillett  has  been  identified  with  the 
ruit  industry  of  the  State  for  the  tost  thirty  years,  and  is  now 

f;cncral  manager  of  the  Florida  Citrus  Fruit  Kachan^e,  the 
arrest  and  most  successful  organization  of  the  kind  in  the 
eastern  half  of  the  I'nited  States. 

The  automobile  road  from  Jacksonville  to  Tampa  runs 
directly  through  our  property,  and  along  the  shore  of  Lake 
Lucerne  for  almost  a  quarter  of  a  mile.  It  requires  but  two 
and  one-half  hours  to  reach  the  Lake  from  Tampa  by  auto. 
The  Atlantic  Coast  Line  Railroad  runs  within  one  and  one- 
half  miles  of  the  property  at  Bartow  Junction.  Onlv  one 
and  one-half  miles  from  Lake  Lucerne  is  located  Florence 
Villa,  a  widely  famous  winter  resort  of  the  belter  class  The 
finest  groves  in  Florida  are  in  evidence  in  this  immediate 
vicinity,  knowuas  the  lake  region  of  Polk  County. 


A  Ten-Acre  Grove  of  Orange  and  Grapefruit  Trees  in  Bearing, 
With  an  Ideal  Home  Site  on  Lake  Lucerne,  for  $6,500 


We  will  Moan  divide  the  shore  property  Into  one  nun  !,   I  ■■ 

hacJiin  t  -  ill  'r  ,  r..|«rl>  planted  -Uh  orange  and  t:r>pefru*  tr.ev.  and 
rulro.ir.-d  l>»  >r«  fcr  Ihr  tor  year,  rr  |uired  to  .  illitf  them  low  te inn,- 

At»»it  t«kc  t-u  erne  w»  will  Uy  out  on*  hundred  Isilhlimt  lot*.  Id  lite 
ml  modern  >m1  attrartiew  way.  to  he  known  aa  Lucerne  lark 

Fach  puntuaer  at  one  of  Uvc  fru'l  groves  sill  lar  alien  also  roe  of  the 
Mote*  tott— lul^ert  to  the  MOM  rigid  mtrkflotat  M  to  rrsldemrs  etc.  t.  d 

The  kec  note  ol  our  handling  "'these  penp  rrles  will  l»  /.•.!*.•  ■/<  wi/r.  and 
uniter  no  •  ln-u,n««an<  es  will  »  sale  I*  ma.ie  to  a  nian  whose  trislnrst  •<  other 
relation*  jrr  «■>■  ti  that  there  ■mild  l«  the  all  ;hiea«  ot  je.iu.ii  to  Ida  family  aa 
residents  of  I  ...  erne  r irk. 


the  lire  i  op.  tlie 
Takln*  the  aver 
«or  property  aa  a  t 
Investment  will  I* 
three  >  ears  after  0 
We  prefer  to  otfi 
however,  aa  an  all 
wit"'  tl  a  home  »hi 
which  atlurd  a! sol 


t  troves  in  I  lie  immedule  « k  tally  of 
ay  be  readTU  figured  that  Die  entire 
a  sales  uf  fruit  In  the  Aral  two  or 

cry  much  mure  conservative  haara. 
It  per  real  Inrestment  whkh  carries 
Mori. la,  under  salutary  reaUrktiuna 

I  amy. 


Pull  and  complete  particulars,  terms,  etc..  will  be  furnished  on  application,  with  copy  of  attractive  book, 
"The  Gold  in  the  Orange. ' '  lavishly  illustrated  with  pictures  from  photogtaprts  mode  on  the  property  and  in 
the  neighborhood  during  the  first  week  in  February  of  this  year.  (Some  of  these  photos  aie  reproduced  herewith. ) 

Lucerne  Park  Fruit  Association.  Tampa.  Florida 

AMERICAN  NATIONAL  BANK  BUILDING 

D.  C.  CtLLatTT.  Secretary  and  Treasurer 


Ms. 


SUITE 

M   E.  Clt-UaTT.  President  ami  OsSSSSa  Mcna^er  Oriiena  Hank  and  Treat  Co..  Treat-* 

We  wint  i  mi  tn  wrtar  the  National  nwnk  of  Florida,  of  Jacks  nrUle,  or  the  First  National  Hank,  ttv  I  rrhanre  National  nank.rrw  American  National  llank.ur 
the  CI  iicnt  Hank  tn  I  Trust  l  oanpiay.  of  Tampa,  aa  in  the  sundmf  of  the  men  •  >«nr  led  with  Ud«  I asaipikw,  and  Che  local  teelinK  in  reward  to  tta  aucce-.a. 


Approaching  Lake  Lucerne  by  Automobile  Boulevard,  and  Two  Views  of  Property 


wntnavanasananas 


•J  If  the  advertisements  in  this  number  interest  you.  answer  at  once.   <J  The  present  value 


Google 


All 

New  York 


Cases  From  Courts  of 
Last  Resort  From 
1794  to  Date 

Reprinted  and  Annotated,  with  Digest* 


The  New  York  Common  Law,  1794 — 1848,  established  the  principles  of 
a  large  part  of  the  substantive  law  of  this  country.  The  set  is  more  often  cited 
in  the  published  opinions  of  judges  than  any  other  set  of  state  reports. 

New  York  Chancery  Reports,  1814—1847,  contain  the  historic  opinions  of 
the  great  American  Chancellors ;  Kent,  Story,  Livingston  and  Walworth.  They 
are  the  classics  of  American  jurisprudence. 

New  York  Court  of  Appeals,  1847  to  Date,  is  the  present  court  of  last 
resort  in  the  state.  On  account  of  the  commercial  importance  of  the  state  they 
are  more  in  demand  than  the  Reports  of,  perhaps,  any  other  four  states.  This 
edition  is  ably  annotated,  the  earlier  volumes  by  Irving  Browne,  and  the  later 
by  John  T.  Cook.    It  contains  the  official  paging. 

Total  308  volumes  in  62  Books,  annotated,  with  Digests,  and  bound  in  Law  Canvas, 
at  a  Drice  for  new  books  equivalent  to  about  71  cents  per  original  volume, — less  than 
the  usual  price  for  second  hand  state  reports. 

FOR  TERMS  ADDRESS 

The  Lawyers  Co-operative  Publishing  Co. 

Rochester,  N.  Y. 


New  York  City  Office,  81  Nassau  St. 


J 


>y  Google 


L.R.A. 


New  Series  as 
an  Investment 


$100   EQUALS  $1,400 

put  into   Lawyen  ■  invested  in  the  tunc  nurobrr 


nil  into  Lawyers 
Rrporb  Annotated, 
New  Series.  I  to 

24  and  Sim 


of  case*  in  state  rrporti  and 
in  the  une  amount  of  text 
in  new  text  I 


WE  CAN  PROVE  IT 

•I  Take  the  last  volume  of  six  representative  state  reports,  sty,  New  York,  Massachusetts, 
Texas,  North  Dakota,  Florida,  and  California.  These  contain  a  total  of  580  cases,  and 
cost,  delivered,  outside  the  state  of  publication,  $15.30,  or  26  cents  per  case.  The  4,727 
cases  in  1 .24  L.R.A.  (N.S.)  at  the  same  rate  would  cost  $122.00.  but  this  figure  should 
be  muhitilirj  bv  1 0  because  only  about  one  tenth  of  the  cases  in  any  state 
outside  that  state.    Therefore  as  compared  with  state  reports. 

1  The  cases  ■  L.R.A.  (N.S.)  24  volumes  are  worth  

q  In  addition  to  the  cases  the  24  volumes  of  L.R.A.  (N.S.)  contain  9,710 
pages  of  the  best  grade  of  text  work  done  in  any  law  books  of  any  kind. 
This  is  in  fine  type.  If  printed  in  the  regular  text-book  style  it  would  make 
27  text-books  of  900  pages  each,  which  at  $6.50  per  volume  would  be  - 
4  Total  value  of  LR.A.(N.S.) 


$1,220.00 


$  175.50 
$1,395.50 


k  contains  neither  fictitious  nor 
than  the  same  money  will  buy  elsewhere. 

*J  We  have  a  new  sample  page  pamphlet  showing  this  work  in  detail  and 

ana  notes,  one  on  tne  sudjcci     r\ecovery  tor  Duostantiai  r  enormance  oi 
Contract "  and  one  on  the  "  Right  of  Attorney  to  Purchase  Subject-matter  of 
Litigation  or  of  Retainer  from  Client,  and  His  Duty  in  Relation  Thereto." 
q  The  title  of  this  pamphlet  is  "  LEADING  REPORTS  of  AMERICA  and  WHY." 
€J  Send  lor  it,and  ask  for  special  prices  and  terms  in  force  for  next  sixty  days. 


L.R.A.  IS  A  GOOD  INVESTMENT 


The  Lawyers  Co-op.  Publishing  Company 

ROCHESTER  NEW  YORK 


New  York 
81  Nassau  St. 


Chicago.  111. 
505  Lakrside  Bids. 


S«.  Paul,  Minn. 

.  Am.  H  r 
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THE  LAWYERS  MAGAZINE 


In  this  Issue 

LIABILITIES 

Growing  Out  of 

FIREWORKS  DISPLA  YS 


• 


Active  Attorneys  Everywhere  Read 
These  Advertising  Pages  Each  Month 


Are  you  making  it  YOUR  opportunity? 

THERE  are  readers  of  CASE  AND  COMMENT  in  50  states  and  territories— a  big  family  of  hard  working, 
loyal,  interested  men.  Every  subscriber  to  the  Lawyer  s  Magazine  is  a  member  of  this  family. 
We  tell  the  advertisers  whom  we  would  interest  in  presenting  the  commercial  news  about  their  products  in  the 
advertising  pages  of  CASE  AND  COMMENT,  that  they  are  getting  what  is  termed  in  the  advertising 
parlance  as  "  quality  circulation,"  that  is  :  circulation  among  the  best  men  of  the  profession — the  men  well  rated 
financially  and  professionally. 

And  perhaps  you  will  be  interested  in  knowing  that  3.200  of  the  subscribers  of  CASE  AND  COMMENT  are  "quality  men"  of  such 
standing  a*  to  be  the  owner*  of  law  librarie*  coating  $2,000  each  and  upwards — all  included  in  the  membership  of  the  family. 
When  you  answer  an  advertiiement  in  these  pages,  your  inquiry  or  order  goes  to  the  credit  of  your  magazine.    It  then  become*  a 
greater  medium,  in  the  eyes  of  the  advertiser.    He  values  it*  advertising  page*  more  highly,  just  as  you  place  greater  value  on 
it*  editorial  pages,  after  reading  an  article  of  worth. 

And  by  reviewing  the  advertising  page*  each  month  you  will  find  many  things  of  interest  and  value  to  you. 


How  These  Pages 


The  Lawyer 


"  1  get  1  good  many  things  from  the  advertising  pages  of  CASE  AND  COM- 
MENT  each  month."  saxl  a  lawyer  who  called  at  the  publication  offices  re- 
cently     "Ut«»jK  I  bough, ,  a  leather  brief 
now,  how  I  eve*  got  along  wilnout  it. 

This  convert* linn  tersely  expresses  just  what  these  advertising  pages  of  CASE 
AND  COMMENT  are  lor:— to  give  the  Members  of  the  American  Bar 
the  commercial  news  of  the  month  about  the  very  products  of  value  to  them  - 
in  their  work,  at  their  offices  and  in  their  homes. 

We  want  these  pages  to  be  a  real  assistance  to  the  profession  :  to  present  clean, 
inviting  and  business  like  pages  (free  from  objectionable  liguor  or  medical 
announcements. ) 

lines  of  goods  not  advertised  in  CASE  AND  COM- 
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MENT.  in  which  you  are  interested,  write  to  the  advertising  manager  and  be 
will  strive  to  put  you  in  touch  with  them. 

And  perhaps  you  6nd  t'  e  cartoon  on  current  events,  selected  each  month  from 
a  mass  of  material  secured  from  the  leading  newspapers  of  the  country,  and  re- 
produced in  the  advertising  sections,  a  source  of  amusement  and  interest  to  you. 

A  Guarantee  of  Fair  Dealing 

The  aim  of  these  advertising  pages 
reliable  high-grade  businesses,  whose 
prompts  them  to  reach  out  to  tSe  lawyers  as  a 
to  the  profit  of  both  buyer  and  seller. 
The  Lawyer's  Magazine  thus  becomes  the  medium  between  the  manufacture: 
or  seller  and  the  attorney  or  buyer,  as  such  a  medium.  CASE  AND  COM- 
MENT stands  back  of  its  announcements,  S3  that  you.  the 
guaranteed  fair  dealing,  as  shown  in  the  letters  below. 


Alabama 
Alaska 

Arizona 
Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of 

Florida 

Georgia 

Idaho 

Illinois 

Indiana 

Iowa 


Ka 


Maine 
Maryland 
Massachu 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New  Hampshire 
New  Jersey 
New  Mexico 
New  York 


When  a  Utter  like  this  is  i 

Dear  Sir:- 

We  noticed  the  advertisement  of 
in  the  June  number  of  CASE  AND  COM- 
MENT  j  wrote  for  the  catalogue,  ordered  the 
goods,  sent  the  price. 

Although  the  order  has  been  acknowledged, 
no  goods  have  been  received.  Are  these 
advertisers  a  responsible  6rm. 

Your,  truly. 


We  Reply  I 


Yours  of  recent  date  received,  and  while  we 
are  at  a  loss  to  account  for  the  non-ieceipt  of 
goods,  we  presume  it  is  merely  a  delv.  as  we 
understand  this  firm  has  built  up  a  great  demand 
for  t'.eir  gc«>ds  through  advertising  in  CASE 
AND  COMMENT  exclusively.  We  shall 
immediately  notify  them  the  non-receipt  of 
your  goods  and  let  you  know   their  reply. 

The  firm  is  entirely  reliable  and  our  dealings 
with  them  have  always  been  satisfactory.  Be- 
sides we  guarantee  you  against  direct  loss  in 
dealing  with  advertisers  in  t  leae  pages,  should 


The  Matter  is  Explained  : 

Dear  Sirs  — 

Regarding  the  inquiry  concerning  the  order 
sent  the  company,  beg  to  say  that 

t  e  goods  came  today,  having  been  i 

I  to  be  entirely  satisfactory. 
Yours  truly, 
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A  Timely  Work  of  Great  Importance 


Fraudulent  Conveyances 
And  Creditors'  Remedies 


Including  the  Right*  and  Remedies  under  the  Bankruptcy 
Act— By  Dewitt  C.  Moore,  of  the  New  York 
of   "The  Law  of  Carrier*." 


Cj  An  Exhaustive  Treatise  on  this  most  Important  and 
Interesting  Branch  of  the  Law,  covering  the  entire  field 
of  the  Law  and  Practice,  and  furnishing  to  Litigants  a 
Practical  Guide. 

<I  THE  MULTITUDE  OF  CASES  INVOLVING 
FRAUDULENT  ALIENATIONS  of  their  property  by 
debtors  to  defeat  the  claims  of  creditors  are  carefully  and 
systematically  reviewed. 

q  FRAUDULENT  TRANSFERS  AS  ACTS  OF  BANKRUPTCY,  and  the 
Remedies  therefor  under  the  National  Bankruptcy  Act,  are  given  special  and  ex- 
tende<l  consideration;  also,  the  Procedure  of  Trustees  in  Bankruptcy  in  actions  (either 
in  state  or  Federal  courts)  (or  the  Recovery  of  Assets  Fraudulently  Transferred  by 
the  Bankrupt  more  than  four  months  before   the  commencement  of  bankruptcy 


qTHE  DECISIONS  OF  THE  FEDERAL  AND  STATE  COURTS  upon 
the  many  questions  arising  in  the  exposition  of  the  famous  statute  of  Eluai>e(h  and 
similar  statutes  in  this  country  against  fraudulent  conveyances  or  transfers  of  property, 
real  or  personal,  are  collated  and  discussed.  The  English  and 
are  cited  and  reviewed. 


qTHE  STATUS  AND  RIGHTS  OF  CREDITORS,  the 
be  pursued,  and  the  methods  of  procedure  are  fully  set  forth. 


which  may 


q  THE  CITATION  OF  AUTHORITIES  from  the  earliest  to  the  latest  is  roost 


in  1908 


Two  Volumes 


$12.00  Net 


For  Sal.  By 


The  Lawyers  Co-op.  Pub.  Co. 

Rochester,  New  York 


New  York 
81  Nuuu  Si. 


505 


Si.  P.ol.  Minn. 
Get.  Am.  Bk.  Bldg. 


illolE 


0 
W 


q  Ba  sure  to  mention  "Case  fie  Comment**  in  writing  to  advertisers,  q  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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Three  Successful  New  Books 

Barnes'  Inter- 
State  Transportation 


Pint  printing,  a  large  edition,  was  entirely  told  in  advance  of  publication. 
Second  printing  is  now  in  process.  Copies  will  be  ready  for  delivery 
July  First. 

THE  BEST  BOOK  ON  AN  IMPORTANT  SUBJECT. 

Covers  Freight  and  Passenger  Rate* — Rebates— »Car  Shortage — Terminal 
Facilities —Anti-Trust  Ijiws — Employer's  Liability  Act — Express 
Companies — Pipe  Lines — Procedure  and  Practice  before 
Commerce  Commission — Penalties  and  Forfeitures — Etc 


ONE  LARGE  VOL. 
1.300  PACES, 
BUCKRAM. 

$6.00 

DELIVERED. 


Jones' 

Legal  Forms 


Three  printings  have  been  entirely  sold.  Fourth  printing  now  ready  lor 
delivery. 

A  Lawyer's  Form  Book — Not  Merely  a  Clerk's  Assistant. 
IT  APPEALS — To  the  Commercial  Lawyer  with  Forms  for  Contract!, 
Bills  o{  Sale,  Pledges,  Collateral  Securities,  Etc.  To  the  Corporation 
Lawyer  with  Forms  (or  Bonds,  Powers  o(  Attorney,  Mining  and  Mineral 
Contracts,  Etc.  To  the  Real  Estate  Lawyer  with  Forms  (or  Acknowl- 
edgments, Deeds,  Leases,  Easements.  Mortgages,  Etc.  To  the  Probate 
Lawyer  with  Forms  (or  Gifts,  Wills,  Settlements,  Husband  and  Wile,  Etc. 
In  Short,  TO  EVERY  LAWYER. 


ONE  LARGE  VOL. 
1.200  PAGES, 
BUCKRAM. 

$6.00 

DEUVERED. 


Thompson's 
New  Corporations 


Not  only  the  most  successful  but  likewise  the  most  important  addition  to 
the  law  of  Private  Corporations.  Volumes  I  to  5  ready  (or  delivery. 
Volume  6,  Table  of  Cases  and  Index,  ready  in  July.  Volume  7,  Annotated 
Forms,  ready  in  August.  This  great  work  covers  thoroughly  and  exhaust- 
ively every  phase  of  Corporation  Law  from  Promotion  to  Receivership 
and  Reorganization.  Practically  every  American  case  on  the  subject  is 
cited,  the  citations  giving  the  page  and  volume  of  the  Official  Reports,  The 
Reporter  System,  the  L.  R.  A.,  and  the  American  Decisions,  Reports  and 
Stale  Reports.  Volume  seven  will  contain  the  most  complete  set  of 
Annotated  Corporation  Forms  ever  published. 


7  VOLS. 
9,000  PAGES, 

$42.00 

DELIVERED. 


TheBobbs-Merrill  Company 


PUBLISHERS 


INDIANAPOLIS,  IND. 


•J  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  Q  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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New  Book  Announcements 


The  Law  of  Intoxi- 
cating Liquors 

By  HOWARD  C.  JOYCE 


The  Nw  York  suthor  of  this  new  and  up-to-date  work, 
who  formerly  wrote  on  Injunction*.  Indicteienb  and 
Nuisance*,  has  herein  deafly  stated  the  principle*  of  the 
Law  of  Liquor*,  illustrating  that  application,  and  in- 
cluding citaliuna  which  he  ha*  personally  examined. 
The  manufacture  of  intoxicating  liquors  and  the  traffic 
in  aame.  are  exhaustively  treated  as  weD  a*  dispensary 
laws.  Statues  in  conflict  with  Federal  Constitution.  Pro. 
hibition  as  effecting  the  right  of  property  in  liquor*. 
Fixture*  and  manufacturing  plant*,  etc..  making  a 
eatment  of  the  Modern  Law. 


One  Volume  Buckram  $7.60  Net 

For  SaU  By 

The  Lawyers  Co-operative  Pub.  Co. 

Rochester,  N.  Y. 


Traffic  in  Liquors 
and  Drunkenness 


(TA«  Law  of 


LiQuor.) 


W.  W.  WOOLEN  and  W.  W.  THORNTON 


have  included  citation*  not  only  to  every  /Kmencan 
case  decided  prior  to  Jan.  I,  1910,  but  also  case*  re- 
potted to  date  in  Canada.  Northwest  territory,  Manitoba, 
British  Columbia.  Hawaii.  England,  Ireland,  Scot- 
land. Australia.  New  Zealand  and  South  Africa. 
In  many  foreign  place*  like  New  Zealand,  the 
are  especially  valuable  on  account  of  the 
steps  that  have  been  taken  on  the  subject  of  i 
the  traffic  in  intoxicating  liquors. 
In  fully  covering  the  Law  of  Intoxicating  Liquor,  the 
work  ha*  been  divided  into  two  section*  ( I )  the  Traffic 
in  Intoxicating  liquor*,  and  (2)  Drunkenness ;  with 
40  chapter*.  2.000  page*  of  text  and  25.000  I 

Two  V. 


$13.50  Net 


For  SaU  By 

The  Lawyers  Co-operative  Pub.  Co. 
Rochester,  A.  Y. 


Action  By  and 
Against  Corporations 

By  JOSEPH  A.  JOYCE 

This  new  work  make*  available  to  the  profession,  a 
quick,  accurate  and  down-to-date  treatise,  dealing  with 
the  many  new  and  important  questions  of  the  legal,  equi- 
table and  criminal  actions  by  and  against  corporation*, 
their  right*  and  remedies. 

It  combine*  the  efforts  of  a  test  book  and  digest  on  this 
subject,  giving  a  dear,  comprehensive  and  reliable  treat- 
ment of  the  constitutional  basis  of  corporate  rights  and 
remedies,  action*  and  defenses,  jurisdiction  and  venue, 
parties  to  action*  or  suits,  rights,  remedies  and  liabilities 
of  corporation  officer*,  etc.,  condition*  precedent  to 
actions,  form*  of  action,  all  of  the  various  kinds  of 
legal,  extraordinary,  and  equitable  remedies  or  actions, 
penalties,  crime*,  etc. 

One  Volume  Canvas  »6.S0  Net 

For  Sal.  By 

The  Lawyers  Co-operative  Pub.  Co. 

;  N.  Y. 


Modern  Law 

of  Labor  Unions 

By  W.  A.  MARTIN 

That  new  work  of  1 9 1 0.  by  the  author  of  Adverse  Pos- 
sessions, Coats,  etc.,  is  a  comprehensive  treatment  of  the 
law  governing  trade  dispute*,  internal  administration  of 
unions,  and  union  lal>efj.  with  an  appendix,  giving 
approved  forms  of  pleadings,  civil  and  criminal,  and  of 
injunctions  and  restraining  orders,  etc. 
Among  the  many  important  question*  considered  are  the 
rights  of  employer*  or  employee*  to  combine,  the  purposes 
for  which  strikes  are  lawful,  the  methods  of  rendering 
them  effective,  etc.:  the  rights,  purpose*,  rule*,  by-law*, 
powers,  officer*  and  their  liabilities.  6ne*.  suspension,  etc. 
in  connection  with  the  internal  administration  of  unions ; 
the  protection  and  requisite*  of  union  labels,  liabilitin  for 
infringement  and  proceeding*  to 


For  SaU  By 

The  Lawyers  Co-operative  Pub.  Co. 

Rochester,  N.  Y. 


«j  If  the  advertisements  in  this  number  interest  you, 
of  your  magazine  in  the  eyes  of  the 


q  The  present  value 


Bureau   of  Advertising 


Three  Law  Books 

By  HON.  J.  W.  DONOVAN 


SKILL  IN  TRIALS 

Second  Edition 
Being  tome  of  the  art,  skill,  fine  work 
and  advice  of  Advocates  like  Beach, 
Qioate,  Curtis,  Davis,  Depew,  Foun- 
tain, IngersolL  Webster,  May  and 
others,  and  how  they  win  both  fees 
and  cases.  173  pages,  pocket 
PRICE,  $1.00  Po»t 


TACT  IN  COURT 

Sixth  Enlarged  Edition 
Being  a  gist  of  cases  won  by  skill,  art. 
wit.  tact,  courage  and  eloquence,  with 
trial  rules.    New  matter  for  trial  law- 
yers.  Pocket  size.    Nearly  200  pages. 

PRICE,  $1.00  Postpaid 

ART  OF  ADVOCATES 

AND  SPEAKERS 
This  little  book  is  packed  with  prize, 
won  in  law.    It  pictures  how,  and  when, 
and  why  young  lawyers  win  and  suc- 
ceed.   Pocket  size,  1 50  pages. 
PRICE.  $1.00  Postpaid 

Williamson  Law  Book  Company 

ROCHESTER,  N.  Y. 


Brilliant  Masterpieces  of 
Court  Room  Oratory 

The  Search  of  Years  Fruitful  at  Last 

"  Ciiirirj  tf  lJu  Bar"  h  Smaur  Ahm  V.  SitUrt 

YOU  bear  Heacb't  burning  word's  In  the  rait  arainat  Henry 
Ward  Beccbcr  lor  lesding  tbe  plaintiff's  wife  astray,  and  you 
bear  she  eloquent  Tracy  In  tbe  minister'a  defenae.   You  liaien 
In  tbe  Thaw  caae  aa  be  piciurca  Evelyn's  life  slung 
>ae  pub.    You  bear  tbe  Immortal  Sergeant  Prentiaa  la 
i  rteatest  muider  trial.   You  bear  Suaan  B.  Anthony's 
onae  to  ibe  court  that  condemned  ber.    You  view 
ilratb  trials  of  Croker.  Tammany 'a  chieftain,  and 
tbe  Iriab  msrtyt.    You  beat  Clarence  Harm*  and 
ab  in  Haywood  a  recent  trial.    You  bear  Merrick  in 
tbe  trial  of  Surratt  for  the  muidei  of  Lincoln,  and  you  stand  whb 
tbe  mlrhry  Voorbees  aa  be  Inrokcs  the  unwrtnen  law.  and  for 
two  bouts  pleads  foi  tbe  acquittal  of  an  erring  slater's  brother 
who  bad  killed  tbe  man  that  "  plucked  a  flower  ftom  tbe  tardea 
of  honor  and  flung  It  away  in  a  hnte  while,  withered  and  dead." 
You  bear  Inrrrsoll.  Seward,  Lrwia.  Rayner  and  others  where 
eloquence  la  pure  and  rtand  and  lofty — befote  a  juiy  pleading 
lor  life  and  liberty,  mercy  and  Justicc. 

THE  REAL  TEMPLE  OF  ORATORY 

Haa  st  last  been  invaded  and  you  level  with  geniua  sionnd  an 
Intellectual  baoqun-buatd  and  see  In  graphic  pictures  tbe  loves, 
bopea  and  shatteted  tomancea  that  have  awayed  tbe  deatiniea  ol 
iaracters, 

la  strongly  and  handsomely  bound  and  Illustrated,  tbe 
cce  being  after  Copea  famous  painting.  "The  Plaintiff'a 
at  the  Ktrsi  Trial  by  Jury," 

300  Pages.  Special  Introductory  Price  $2.  Carriage  Prepaid 

CLASSIC  BOOK  PUBLISHING  COMPANY 

RAX  LEY,  GA. 


THE  ONLY  WORK  ON  THE  SUBJECT 

MUNICIPAL 
FRANCHISES 

By  DELOS  F.  WILCOX,  Ph.  D. 

Oiief  of  Bureau  of  Franchises  of  the  Public  Service  Commiasion 
for  the  Pint  Division  of  New  York.  Author  of  "  The  Amer- 
ican Gty."  "The  Study  of  Cky  Government,"  "The 
Government  of  Great  American  Cities."  etc. 

There  are  other  books  on  municipal  ownership  and  manage- 
ment, and  aotne  of  them  are  of  high  authority,  but  they  are  the 
productions  of  theoriata  and  partisans.  This  ia  the  book  of  a 
practical  man  whose  official  connection  with  the  Public  Service 
Commiaaion  of  New  York  gives  him  unsurpassed  facilities  for  the 
study  of  what  may  be  called  the  comparative  anatomy  of  the 
enhre^rnus^  r^bhc  utiubes."-AV»  Tori  "  Times  Satur- 

CONTENTS  OF  VOLUME  I :  PIPE  AND 
WIRE  FRANCHISES 

PART  I  INTRODUCTORY 

Chapter  I  -How  Franchises  Get  Away. 
Chapter  II    What  a  Franchise  Signifies. 
Chapter  III— Monopoly  Profits  and  Waya 
Them. 

Chapter  TV-Injuries  to  Individuals  and  Ways  of  Pre- 
venting Them. 

Chapter  V -Temptations  to  Public  Wrong  and  Ways 
of  Overcoming  Them. 

PART  II-PIPE  AND  WIRE  L 

Chapter  VI- Electric  Light,  Heat 

Public  Utility. 

Chapter  VII    Franchise  I  

trie  Light  Companies. 
Chapter  VIII    The  Tclcpho... 
Chapter  IX    Telephone  Franchise  Regulations. 
Chapter  X-The  Telegraph  and  the  Conditions  Im- 

posed  Upon  It  by  Local  Authorities. 
Chapter  XI    Messenger  and  Signal  Franchise*. 
Chapter  XII-  Electrical  Conduits. 

Chapter  XIII  Water  Works  and  Water  Supply  Fran- 
chises. 

Chapter  XIV— Sewer  Franchises. 
Chapter  XV    Central  Heating  Franchises. 
Chapter  XVI— Refrigeration  Franchise*. 
Chapter  XVII    Pneumatic  Tube  Franchises. 
Chapter  XV11I    Oil  Pipe  Line  Franchises. 
Chapter  XIX  -Artificial  and  Natural  Gas  as  Public 
Utilities. 

Chapter  XX— Gas  Franchises  Where  Only  Artificial 

Gais  ia  Available. 
Chapter  XXI   Gas  Franchise,  in  Cities  Within  Reach 

of  Natural  Cats  Fields. 

Cloth;  Crown  Octavo;  about  720  page: 
Price  SS.OO  net 

ANNOUNCEMENT 

The  second  volume  of  ibis  work  wiD  include  in  Psrt  III  an 
analysis  and  discussion  of  local  transportation  franchise,  including 
street  railways,  interurban  lines,  terminal  railroads,  subways, 
elevated  lines,  freight  tunnels,  ferries,  coach  and  cab  lines! 
bridges,  turnpikes  and  toll  roads. 

Psrt  IV  will  comprise  the  chaptera  diacuaaing  taxation  and  con- 
trol of  Municipal  Franchises,  including  the  following  subjects : 

Constitutional  and  statutory  limitations  on  local  franchise 
grants. 

Popular  control  of  franchises  through  the  initiative  and 
refer  rndum. 

The  function  of  public  service  commiasioi 

Municipal  franchise  bureaus  and  public  i 

Relation  of  franchises  to  land  values. 

Principles  of  franchise  taxation. 

Municipal  operation  or  public  regulation. 

It  ia  expected  that  Volume  II  will  be  ready  within  one  year 
after  publication  uf  Volume  1. 

THE  ENGINEERING  NEWS 
PUBLISHING  CO. 

.  New  York 


€J  Be  sure  to  mention  "Case  6t  Comment"  in  writing  to  advertisers, 
it  is  of  interest,  and  enables  them  to  credit  your 
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Law  Schools 


CORNELL  UNIVERSITY 

COLLEGE  OF  LAW 
Four-year  course  for  students  entering  from  high  schools 
and  preparatory  schools,  includes  one  year  of  ImUikUM  Ifl 
the  College  of  Arts  and  Sciences  preliminary  to  the  law 
subjects.  Three-year  eourtc  (open  after  igio  only  to  those 
presenting  at  least  one  year  of  college  work  )  includes  all  the 
law  subjects.    Law  Library  of  41.000  volumes.  Extended 
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Let  us  have  peace. — V.  S.  Grant 

Still  in  thy  right  hand  carry  gentle  peace. — Shakespeare. 

There  never  was  a  good  war  or  a  bad  peace.— R  Franklin. 

Peace  hath  her  victories  no  less  renowned  than  war. — 

Milton. 

As  on  the  sea  of  Gallilee  the  Christ  is  whispering  "Peace." — 

W hit tier. 

Let  the  bugles  sound  the  truce  of  God  to  the  whole  world 
forever. — Chas.  Sumner. 

Nation  shall  not  lift  up  sword  against  nation,  neither  shall 
they  leam  war  any  more. — Bible. 

Fondly  do  we  hope — fervently  do  we  pray — that  this  mighty 
scourge  of  war  may  speedily  pass  away. — A.  Lincoln. 

A  time  will  come  when  the  science  of  destruction  shall 
bend  before  the  arts  of  peace;  when  genius  which 
multiplies  our  powers,  which  creates  new  products, 
which  diffuses  comfort  and  happiness  among  the  great 
mass  of  the  people,  shall  occupy  in  the  general  estima- 
tion of  mankind  that  rank  which  reason  and  common 
sense  now  assign  it. — Arago. 

Till  the  war-drum  throbbed  no  longer,  and  the  battle  flags 
were  furled 

In  the  Parliament  of  man,  the  Federation  of  the  world. — 

¥>ennyson. 
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A  Court  of  Justice  for  the  Nations 


BY  BURDETT  A.  RICH 


E  seem  a  long  way  from 
the  savage  days 
when  all  men  fought 
OUt  their  quarrels  to 
the  death,  neither 
aided  nor  restrained 
by  any  laws  or  rules 
of  justice.  The  first 
step  in  civilization 
was  taken  when  some  authority  began, 
however  crudely,  to  determine  the  contro- 
versies of  men,  in  an  attempt  to  do  jus- 
tice between  them.  All  advances  of  civ- 
ilization through  the  centuries  must  be 
measured  and  tested  by  the  extent  to 
which  justice  has  been  established.  No 
nation  is  fit  to  be  called  civilized  if  its 
government  permits  private  wars  among 
the  people,  and  tribunals  of  justice  are 
not  only  established  and  maintained  by 
government,  in  every  nation  that  is  even 
called  civilized,  but  are  almost  unani- 
mously resorted  to  as  a  matter  of  course 
for  the  redress  of  wrongs  and  grievances. 
There  has  thus  become  established  almost 
a  world-wide  system  of  justice  by  which 
the  rights  of  individuals  are  authorita- 
tively determined,  and  all  men,  except 
the  criminal  classes,  resort  to  the  tri- 
bunals and  accept  their  decisions  as  the 
only  method  by  which  their  grievances 
can  be  redressed.  All  of  this  is  so  com- 
mon as  to  seem  like  part  of  the  order  of 
nature.  Yet,  it  has  come  by  slow  develop- 
ment through  the  centuries,  in  the  grad- 
ual growth  of  the  system  of  law  and  jus- 
tice. But  this  does  not  yet  apply  to  con- 
troversies between  nations.  The  system 
of  justice  established  by  the  growth  of 
civilization  has  been  built  up  only  part 
way.  In  affairs  between  nations,  de- 
spite our  so-called  international  law.  there 
is  no  law  or  rule  of  justice  which  pre- 
vents any  nation  from  making  war  upon 


another  for  any  cause  or  pretense  what- 
ever. As  between  nations,  we  have 
scarcely  risen  yet  above  that  state  of  sav- 
agery in  which  men  fight  and  kill  each 
other  as  their  greed  or  anger  impels 
them. 

The  demand  for  peace  has  been  stead- 
ily increasing  throughout  civilized  na- 
tions, in  the  present  generation,  until  it 
seems  likely  to  become  irresistible.  The 
enlightenment  of  the  great  body  of  the 
common  people  of  the  different  nations 
has  led  them  to  understand  the  situation, 
and  to  realize  the  appalling  consequences 
of  war,  especially  to  themselves.  A  few 
centuries  ago  most  of  the  common  people 
of  every  nation  were  too  ignorant  and 
unthinking  to  contribute  much  to  that 
public  opinion  which  has  to-day  become 
an  almost  invincible  power  in  every  coun- 
try. We  are  not  yet  far  beyond  the 
period  of  almost  continual  wars,  great  or 
small,  between  rival  nations,  rival  claim- 
ants of  the  crown,  rival  cities,  or  rival 
barons,  knights,  and  marauders  of 
every  degree.  Service  in  armies  of 
mercenaries  was  often  the  most  prof- 
itable of  employments.  Now,  gov- 
ernment by  the  people,  established  al- 
most everywhere  in  the  New  World, 
and  in  some  of  the  nations  of  the 
Old  World,  is  powerfully  leavening  the 
monarchies  also,  and  fast  becoming  the 
rule  among  the  nations.  To-day  every 
government  in  Europe  is  powerfully  af- 
fected by  public  opinion,  and  public  opin- 
ion demands  peace.  Yet  the  dangers  of 
war  are  still  recognized,  and  men  real- 
ize also  the  appalling  possibilities  of  an- 
other war  between  great  nations.  Arbi- 
tration, and  treaties  agreeing  to  arbi- 
trate difficulties,  have  become  common. 
The  disposition  of  the  nations  is  to  avoid 
war.     But   there  are  possibilities  that 
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greed  for  national  gain  of  some  kind,  or 
passion  inflamed  by  some  possibly  trivial 
incident,  may  start  a  conflagration  that 
cannot  be  quenched  without  a  terrible 
war.  The  spirit  or  temper  of  some  one  or 
more  of  the  nations  might  make  arbitra- 
tion impracticable  in  such  a  case,  though 
it  would  have  been  chosen  in  calmer  mo- 
ments. There  is  yet  no  settled,  recog- 
nized system  or  method  of  settling  the 
disputes  that  may  thus  arise  between  the 
nations,  in  an  orderly  way,  in  accordance 
with  the  principles  of  justice,  instead  of 
resorting  to  the  policy  of  death  and  de- 
struction. 

The  prospect  of  the  establishment  of 
an  international  tribunal  to  settle  disputes 
between  nations,  and  place  the  keystone 
in  the  world's  yet  unfinished  arch  of  jus- 
tice, is  now  peculiarly  encouraging.  Four- 
teen years  ago,  when  the  Bar  Association 
of  New  York  presented  to  President 
Cleveland  a  petition  for  action  toward  the 
establishment  of  such  a  tribunal,  and 
English  bar  associations  presented  a  sim- 
ilar petition  to  the  British  government, 
the  smart  young  men  of  the  press,  and 
many  older  ones,  made  many  facetious 
comments  about  the  impracticability  of 
the  movement,  as  if  it  were  only  an  at- 
tempt to  bring  in  the  millennium  by  res- 
olutions. To-day,  few,  if  any,  of  the  mul- 
titudes of  journalists  in  this  country, 
speak  of  it  without  respect.  What  has 
been  done  in  these  few  years  has  already 
taken  the  question  out  of  the  realm  of 
dreams,  and  made  it  one  of  the  most 
momentous  living  questions  of  the  cen- 
tury. At  the  second  Hague  Conference, 
in  1907,  the  representatives  of  well-nigh 
all  important  nations  of  the  world  dis- 
cussed at  length  the  proposition  to  es- 
tablish a  court  of  arbitral  justice.  They 
were  not  able  to  agree  on  all  the  questions 
that  were  involved  in  the  proposition  to 
establish  this  great  court,  but  did  accept 
in  principle  the  main  proposals  concern- 
ing its  organization,  jurisdiction,  and  pro- 
cedure, and  recommended  its  establish- 
ment through  diplomatic  channels.  This, 
however,  would  create  a  court  open  only 
to  those  nations  which  accepted  it  by  spe- 
cial agreement,  and  not  to  all  nation's.  M 
the  same  time  it  adopted  an  internation- 
al prize  court  for  cases  of  capture  in  time 
of  war.    Since  that  time.  Secretary  Knox 


has  proposed  to  the  nations  to  invest  this 
international  prize  court  with  the  juris- 
diction and  functions  of  a  court  of  arbi- 
tral justice  for  any  and  all  nations  con- 
senting thereto.  This  is  to  be  done  by 
the  simple  expedient  of  inserting  in  the 
instrument  of  ratification  of  the  prize 
court  a  clause  permitting  that  court  and 
its  judges  to  accept  jurisdiction  and  de- 
cide any  case  of  arbitration  presented  to 
it  by  a  signatory  of  that  court.  This 
would  change  the  international  prize 
court  into  a  court  of  arbitral  justice, — 
a  single  tribunal  in  war  and  in  peace  to 
decide  controversies  of  any  nature.  The 
establishment  of  this  court  must  obvious- 
ly give  it  power  to  take  jurisdiction  of 
such  nations  only  as  agree  thereto,  and  of 
such  controversies  only  as  the  nations 
may  agree  to  submit.  This  would  by  no 
means  go  to  the  extent  of  compelling  ev- 
ery nation  to  submit  to  the  jurisdiction 
of  such  a  court  in  every  controversy,  as 
individuals  have  to  submit  to  the  juris- 
diction of  the  courts  of  their  country. 
But  a  tribunal  once  established  and  ready 
to  receive  the  submission  of  controversies 
would  make  a  great  beginning  toward  the 
establishment  of  law  and  justice  among 
nations.  It  is  too  early  to  say  that  the 
creation  of  this  court  is  assured.  Yet  at 
the  Mohonk  Conference  on  International 
Arbitration  a  few  weeks  since,  James 
Brown  Scott,  solicitor  of  the  State  De- 
partment, and  a  delegate  to  the  second 
Hague  Conference,  and  also  one  of  the 
greatest  American  authorities  on  inter- 
national law,  brought  what  he  declared 
to  be  an  authorized  quotation  from  Sec- 
retary Knox,  predicting  that  the  third 
Hague  Conference  would  find  a  perma- 
nent court  of  arbitral  justice  in  session  at 
The  Hague,  and  that  his  proposition  was 
being  accepted,  at  least  in  principle,  by 
many  of  the  powers.  Wc  may  well  be- 
lieve, therefore,  that  the  first  great  inter- 
national court  of  justice  is  soon  to  be 
created.  As  was  said  in  these  columns 
fourteen  years  ago.  in  discussing  the 
proposition  :  "Incomplete  and  crude  as  the 
first  provision  for  a  general  international 
tribunal  might  be,  it  would  mark  the 
boundary  between  all  the  past  ages  of 
barbarity  and  lawless  warfare  between 
clans,  tribes,  or  nations,  and  the  coming 
age  of  peace  and  civilization." 
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The  Declaration 
of  Independence 

What  it  Meant  in  I  776,  and 
What  it  Means  in  1910 

BY  THE  EDITOR 

DECORATION  BY  EDWARD  J.  DAVIS 

TH  I  S  great  political  document — the 
Magna  Charta  of  American  liberty — 
was  largely  the  work  of  colonial  law- 
yers. It  was  written  by  Thomas  Jef- 
ferson,— a  lawyer.  Nearly  half  the  names 
appended  to  it  arc  those  of  lawyers.  Law- 
yers such  as  John  Adams,  Thomas  M'Kean, 
C  harles  Carroll,  Francis  Ilopkiuson,  and 
Ceorgc  Wythe  defended  its  principles  in 
debate,  and  lawyers  such  as  Alexander 
Hamilton  ,  John  Marshall,  and  James  Mon- 
roe defended  it  on  the  battlefield. 

No  class  of  our  citizens  has  exhibited 
greater  patriotism  than  the  members  of  the 
legal  profession.  In  all  our  wars  a  large 
percentage  of  the  officers  of  our  volunteer 
armies  have  been  lawyers.  At  the  period 
of  the  Revolution  the  members  of  the  bar 
might  well  have  hesitated  to  antagonize  the 
strong  Tory  interests,  and  to  hazard  life  and 
fortune  upon  the  dubious  outcome  of  a  des- 
perate revolt.  But,  to  their  honor  be  it  said, 
they  did  not  shirk  the  responsibility  of  lead- 
ership. They  were  foremost  in  council  and 
in  the  field.  They  realized  that  the  Declara- 
tion of  Independence,  unless  maintained  by 
the  unflinching  heroism  of  the  Continental 
battle  line,  would  be,  at  least,  vain  glori- 
ious  words  idly  written  on  parchment;  at 
most,  an  act  of  high  treason. 

To  ascertain  the  meaning  of  this  great 
state  paper,  we  must  consider  the  purpose 
for  which  it  was  written  and  the  class  of 
men  by  whom  it  was  promulgated. 

It  was  clearly  not  in  the  nature  of  a  dec- 
laration of  war.  Hostilities  had  been  in 
progress  for  over  a  year.  The  battle  of 
Hunker  Hill  had  been  fought.  Boston  had 
been  taken,  and  the  ill-fated  Montgomery 
had  unsuccessfully  stormed  Quebec. 
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Case  and  Comment 


Double  Purpose  of  Declaration. 

The  declaration  was  evidently  de- 
signed to  serve  a  double  purpose.  On 
the  one  hand  it  was  a  solemn  act  by  vir- 
tue of  which  the  colonics  took  a  separate 
and  equal  station  among  the  nations  of 
the  earth.  It  gave  point  and  purpose  to 
the  struggle  on  which  they  had  entered. 
It  marked  the  goal  to  be  attained.  On 
the  other  hand,  it  was  an  elaborate  jus- 
tification of  the  separation  to  which  the 
colonies  felt  impelled.  This  was  its  pri- 
mary feature. 

We  may  pass  by  the  vivid  recital  of 
the  repeated  injuries  and  usurpations 
which  had  been  inflicted  upon  the  Amer- 
ican states.  These  cogent  reasons  for  a 
separation  were  presented  to  the  world,  to 
use  the  language  of  Webster,  "in  such 
manner  as  to  engage  its  sympathy,  to 
command  its  respect,  and  to  attract  its 
admiration ;"  but  they  were  important  on- 
ly as  justifying  the  action  of  the  colonies 
in  the  eyes  of  civilized  nations.  The 
grievances  recited  have  long  since  passed 
away.  The  enduring  part  of  the  Declara- 
tion is  that  portion  which  asserts  the  right 
of  a  people  to  overthrow  any  government 
which  has  become  incompetent  to  fulfil 
its  purpose,  or  is  destructive  to  the  essen- 
tial ends  for  which  it  was  instituted.  This 
right  the  signers  of  the  instrument 
deemed  to  be  sanctioned  by  the  principle 
of  self-preservation,  and  by  the  self-evi- 
dent truths  "that  all  men  arc  created 
equal,  that  they  are  endowed  by  their 
Creator  with  certain  unalienable  rights, 
that  among  these  are  Life,  Liberty,  and 
the  pursuit  of  Happiness." 

Doctrine  of  Equality  and  Inalienable  Rights. 

These  views,  at  the  time  they  were 
adopted  by  the  Continental  Congress, 
were  familiar  doctrine.  They  had  long 
figured  prominently  in  pamphlets,  resolu- 
tions, and  declarations.  More  than  a  cen- 
tury before  they  had  inspired  the  English 
revolutionists.  Through  the  writings  of 
John  Locke  they  had  been  incorporated 
into  the  body  of  Anglo-Saxon  thought. 
The  idea  that  men  were  born  free,  equal, 
and  independent,  and  in  possession  of  cer- 
tain inherent  and  inalienable  rights,  had 
become  a  universal  assumption.  In  the 
New  World  it  became  the  vital  spirit  of 


government.  In  France  it  sent  the  no- 
blesse, of  the  old  regime  to  the  guillo- 
tine. 

The  Signers  of  the  Declaration. 

The  men  who  promulgated  the  Dec- 
laration of  Independence  were  not  san- 
guinary sans-culottes,  armed  with  pikes 
and  breathing  threatenings  and  slaugh- 
ter. They  spoke  of  Liberty  and  Equal- 
ity, it  is  true,  but  not  of  Fraternity.  They 
were  he-laced  colonial  gentlemen  wearing 
velvet  coats,  satin  embroidered  waist- 
coats, and  silk  stockings,  and  had  pow- 
dered hair  and  queues.  Among  them 
were  wealthy  merchants  and  planters, 
famous  soldiers,  lawyers,  and  physicians. 
They  belonged  distinctively  to  the  better 
classes.  They  severed  with  profound  re- 
gret the  tics  which  bound  them  to  the 
mother  country. 

What  They  Meant  by  Equality. 

What  did  these  men  mean  when  they 
spoke  of  equality  ? 

Their  broad  assertion  of  the  equality 
of  men  and  their  right  to  Life,  Liberty 
and  Happiness,  suggests  Mr.  W.  F. 
Dana,  was  evidently  but  a  part  of  the  ar* 
gument  by  which  they  upheld  the  right 
of  revolution.  They  were  solicitiously  at- 
tempting to  justify  their  conduct  before 
the  world.  To  do  this  it  was  necessary  to 
deny  the  divine  right  of  Kings.  For  this 
purpose  they  adopted  the  reasoning  of 
Locke.  They  affirmed  this  equality  only 
with  respect  to  the  laws  of  nature,  which 
each  man  was  entitled  to  enforce  until 
he  became  a  member  of  society.  They 
argued  that  thereafter  this  right  of  en- 
forcement was  vested  by  the  consent  of 
the  individual  in  the  government,  which 
derived  its  powers  directly  from  men  who 
might,  when  occasion  demanded,  alter  or 
abolish  the  government  which  their  con- 
sent had  created.  The  future  form  of 
government  which  the  colonics  might 
adopt,  or  the  possible  equality  of  persons 
under  it,  was  not  then  a  matter  for  con- 
sideration. 

John  Locke,  who  is  the  best  interpreter 
of  the  political  views  current  a  century 
ago,  says  in  his  Second  Treatise,  §  54: 
"Though  I  have  said  above,  'that  all  men 
by  nature  arc  equal,'  I  cannot  be  sup- 
posed to  understand  all  sorts  of  equality. 
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Age  or  virtue  may  give  man  a  just  pre- 
cedency. Excellency  of  parts  and  merits 
may  place  others  above  the  common  level. 
Birth  may  subject  some,  and  alliance  or 
benefits  others,  to  pay  an  observance  to 
those  to  whom  nature,  gratitude,  or  other 
respects  may  have  made  it  due."  The 
men  of  1776  were  disciples  of  Locke. 
They  would  go  no  further  than  this. 

What  the  Declaration  Meant  in  I  776. 

"When  they  gave  the  Declaration  to 
the  world,"  says  Mr.  Dana,  "they  gave  it 
as  the  pledge  of  their  faith,  and  meant 
by  it,  not  the  propaganda  of  anarchy,  or 
the  demolition  of  civil  society,  but  tlie 
foundation  of  government  upon  the  basis 
of  law  and  justice,  with  freedom  as  broad 
and  full  as  the  dictates  of  prudence  and 
sagacity  suggested,  or  was  compatible 
with  the  sovereign  principle,  never  to  be 
overlooked,  that  that  government  is  best 
which,  not  in  purpose  only,  but  in  fact, 
brings  the  greatest  good  to  the  greatest 
number."  And  this  would  seem  to  be 
all  that  the  Declaration  of  Independence 
can  ever  mean. 

Had  the  framers  of  the  Declaration 
been  called  upon  to  define  those  entitled 
to  the  inalienable  rights  which  they  as- 
serted, they  would  unhesitatingly  have 
described  them  as  English  freemen. 
They  had  chattel  slaves  at  home  whom 
they  had  no  intention  of  manumitting  or 
of  meeting  upon  terms  of  social  equality. 
They  expected,  and  would  have  stren- 
uously insisted  upon,  the  respect  due  to 
their  station. 

Had  it  been  proposed  to  that  august 
assemblage  that  the  phrases  of  the  Dec- 
laration be  taken  at  their  face  value,  they 
would  doubtless  have  answered  some- 
what after  the  manner  of  Josiah  Ouincv. 
of  Massachusetts,  who.  thirty-five  years 
later,  in  discussing  the  bill  for  the  admis- 
sion of  Ixwisiana,  said  :   "This  Constitu- 
tion was  never  constructed  to  form  a  cov- 
ering for  the  inhabitants  of  the  Missouri 
and  the  Red  River  country,  and  whenever 
it  is  attempted  to  stretch  it  over  these  it 
will  be  rent  asunder.    ...        .  .  . 

It  was  not  for  these  men  that  our  fathers 
fought.  You  have  no  authority  to  throw 
the  rights  and  liberties  and  property  of 
this  people  into  the  hotch-pot  with  the 
wild  men  of  the  Missouri,  nor  with  the 
mixed   though   more   respectable  race 


of  Anglo-Hispano-Gallo-Americans  who 
bask  on  the  sands  at  the  mouth  of  the 
Mississippi." 

The  ample  terms  of  the  preamble  of 
the  Declaration,  when  it  came  time  for 
them  to  he  practically  construed,  were 
decided  not  to  be  broad  enough  to  cover 
either  the  black  man  or  the  red.  and  nu- 
merous limitations  and  restrictions  were 
even  imposed  upon  men  of  Caucasian  de- 
scent. So  little  did  the  Declaration  con- 
template future  governmental  forms  that 
there  is  nothing  in  it  that  would  guaran- 
tee a  republic,  or  even  a  representative 
form  of  government. 

It  is  apparent  that  anyone  who  relies 
upon  the  "glittering  generalities"  of  the 
Declaration  of  Independence  to  justify  a 
crusade  against  alleged  political,  social, 
or  economic  inequalities  existing  under 
our  form  of  government  attributes  to 
them  a  scope  and  force  far  beyond  that 
which  the  signers  of  the  instrument  in- 
tended. 

What  the  Declaration  Means  in  1910. 

As  time  passes  we  are  content  to  give 
the  preamble  of  the  Declaration  a  broader 
interpretation.  It  means  more  in  1910 
than  ever  before.  The  black  man  has 
been  given  citizenship,  the  red  man  lin- 
gers as  a  ward  of  the  Nation,  but  his 
enfranchisement  may  not  be  far  away. 
Woman  suffrage  has  been  established  in 
several  of  the  states,  and  is  being  vigor- 
ously demanded  in  others.  Our  liberal 
immigration  laws  have  drawn  to  us  rep- 
resentatives of  every  nation,  and  they 
have  been  assimilated  into  our  social  fab- 
ric. We  have  extended  the  fundamental 
rights  of  Life,  Liberty  and  the  pursuit 
of  Happiness  to  include  ever-widening 
territories  and  distant  isles.  "They  have." 
in  the  words  of  a  recent  writer,  "become 
completely  incorporated  into  our  political 
structure  and  our  political  ideas,  and  no 
amendment  or  change  of  government 
could  effectually  deprive  us  of  them.  The 
Anglo-Saxon  never  abandons  a  political 
right  for  which  he  has  fought  and  bled. 
One  by  one  he  has  incorporated  into  the 
body  of  his  political  ideas  these  rights 
and  privileges  which  have  in  turn  be- 
come inalienable.  The  Rill  of  Rights  has 
grown  in  length,  not  diminished;  it  has 
been  increased  in  application,  not  restrict- 
ed." 
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BY  WALTER  M.  GLASS 


HOUGH  the  city 
fathers  are  every- 
where attempting  to 
secure  a  safe  and 
sane  Fourth  of  July, 
and  many  of  the 
dangers  of  past 
years  have  been  pre- 
vented by  the  par- 
tial prohibition  of  the  sale  and  use  of  the 
treacherous  toy  pistol  and  of  fireworks 
containing  the  more  powerful  explosives, 
yet  it  is  not  to  be  hoped  that  all  the  dan- 
gers have  been  eliminated.  1'ireworks 
are  ever  dangerous  and  unreliable,  and 
the  small  boy,  more  or  less  grown  up. 
will  still  be  careless  in  his  handling  of 
them,  with  injury  to  himself  or  to  others. 
This  carelessness,  so  far  as  it  involves  in- 
juries to  others,  is  negligence  in  the  view 
of  the  law ;  and  a  review  of  the  more  im- 
portant principles  applicable  to  cases  of 
injuries  due  to  explosion  of  fireworks 
may  not  be  out  of  place  at  this  time. 

The  majority  of  the  decisions  dealing 
with  this  question  involve  injuries  result- 
ing from  elaborate  displays  or  exhibi- 
tions, rather  than  those  resulting  from  the 
acts  of  persons  discharging  fireworks  in 
a  private  way.  The  liability,  if  any,  is 
not  modified  by  the  fact  that  the  negligent 
person  is  engaged  in  a  patriotic  celebra- 
tion, rather  than  in  sonic  purely  personal 
exhibition, — such  as  the  celebration  of  a 
political  victory. — the  same  principles 
governing  both  classes.  The  cases  natu- 
rally fall  into  three  groups :  First,  those 
involving  the  liability  of  a  municipal  cor- 
poration which  expressly  permits  or  im- 
pliedly consents  to  the  display ;  second, 
those  involving  the  liability  of  the  person 
or  persons  responsible  for  the  display  or 
actively  engaged  in  the  discharge  of  the 
fireworks;  and.  third,  the  cases  involving 
the  responsibility  of  persons  watching  the 
display. 


Liability  of  Municipal  Corporation. 

It  has  been  frequently  decided  that  the 
mere  failure  of  the  city  to  prevent  the 
explosion  of  fireworks  on  the  streets  docs 
not  render  it  liable  for  injuries  resulting 
therefrom,  although  the  police  and  other 
officers  may  know  that  the  exhibition  is 
taking  place  or  is  about  to  take  place1, 
or  consent  thereto2,  or  even  take  part 
therein3.  Nor  is  a  municipal  corporation 
liable  for  the  negligence  of  a  police  offi- 
cer who  stands  by  and  permits  the  firing 
of  a  cannon  in  the  street'. 

These  decisions  rest  upon  the  well- 
established  doctrine  that  a  municipal  cor- 
poration is  not  liable  for  the  negligence  of 
its  police  or  other  officers  in  the  perform- 
ance of  those  duties  which  are  purely 
public  or  governmental  in  character,  and 
in  discharge  of  which  they  are  considered 
not  agents  of  the  municipal  corporation, 
but  of  the  state. 

A  city  is  not  liable  for  the  negligence 
of  its  officers  in  the  management  of  fire- 
works undertaken  by  them  without  law- 
ful authority'*.  And  the  fact  that  the  city 
has  expressly  given  permission  for  the 
exhibition  will  not  render  it  liable0.  And 
it  has  been  held  that  a  city  is  not  liable 

lAnm  v.  Knoxville,  32  III.  App.  604; 
O'Rnnrke  v.  Sioux  Kails,  4  S.  P.  47,  46  Am. 
St.  Rep.  760,  54  N.  W.  1044,  19  L.R.A.  789; 
Iloyland  v.  \'cw  York,  1  Sandf.  27;  Robinson 
v.  Greenville,  42  Ohio  St.  625,  51  Am.  Rep. 
857. 

2Rartlett  v.  Clarksburg.  45  W.  Va.  393.  72 
Am.  St.  Rep.  817.  31  S.  K.  918.  43  L.K.A.  2*5. 

3  Hall  v.  Woodhine.  61  Iowa,  83,  47  Am.  Rep. 
805,  15  NJ.  W.  846;  Morrison  v.  Lawrence.  98 
Mass.  219. 

•♦Norristown  v.  Ftt/pitrick,  94  Pa.  121,  39 
Am.  R«.p.  771. 

'Lnve  v.  Raleigh,  116  X.  C.  296,  21  S.  K. 
503,  28  L.R.A.  192:  Tindlev  v.  Salem.  137 
Mass    171,  50  Am.  Kep.  2K9. 

"I-'ifield  v.  Ph.emx,  4  Ariz.  283,  36  Pao  916, 
24  L.R.A.  430:  Lincoln  v.  Roston,  148  Mass. 
579.  12  Am.  St.  Rep.  601,  20  N.  E.  .329,  3 
L.R.A.  257. 
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for  injuries  resulting  from  an  explosion 
of  fireworks  during  a  time  in  which  an 
ordinance  forbidding  such  explosion  had 
been  suspended  by  the  board  of  alder- 
men7. So,  a  municipal  corporation  is  not 
liable  for  the  negligence  of  one  giving 
a  fireworks  exhibition  in  a  public  park, 
under  a  license  from  the  city8.  But  while 
the  display  of  fireworks  upon  a  street  may 
not  be  a  nuisance  as  matter  of  law,  it  may 
be  such  as  a  matter  of  fact ;  and  if  the  dis- 
play is  found  by  the  jury  to  be  a  nuisance 
as  a  matter  of  fact,  and  the  display  was 
given  under  a  permit  from  the  city,  the 
latter  will  be  liable9. 

The  mere  assemblage  of  a  vast  con- 
course of  people  to  witness,  or  even  to 
participate  in,  the  illegal  firing  of  a  can- 
non upon  the  street,  is  not  a  public  nui- 
sance for  which  a  municipal  corporation 
is  liable10. 

Nor  does  the  assemblage  of  a  large 
number  of  people  engaged  in  the  unlaw- 
ful explosion  of  powder  in  anvils  in  the 
public  streets  constitute  a  defect  in  the 
street  for  which  the  municipal  corpora- 
tion is  liable11.  And  the  firing  of  a  can- 
non upon  premises  outside  the  limits 
of  a  highway,  although  it  may  amount  to 
a  public  nuisance,  is  not  a  defect  in  the 
highway12.  Nor  is  an  assemblage  of  peo- 
ple in  the  street  on  the  Fourth  of  July, 
exploding  firecrackers,  without  any  com- 
mon purpose  to  injure  anyone,  a  mob 
within  the  meaning  of  a  statute  making 
the  city  liable  for  injuries  done  by  mobs 
or  riots13. 

Liability  of  Person  Discharging  Fireworks. 

As  to  the  liability  of  those  engaged  in 

"Hill  v.  Charlotte,  72  N.  C.  55,  21  Am.  Rep. 
451. 

8De  Agramonte  v.  Mt.  Vernon,  112  App. 
Div.  291,  98  N.  Y.  Siipp.  454. 

»Speir  v.  Brooklyn.  139  N.  Y.  6,  36  Am.  St. 
Rep.  664,  34  N.  E."727,  21  L.R.A.  641;  Landau 
v.  New  York,  180  N.  Y.  48,  105  Am.  St.  Rep. 
709,  72  N.  E.  631 :  Melkcr  v.  New  York,  190 
N.  Y.  481,  83  N.  E.  565.  13  A.  &  E.  Ann.  Cas. 
544,  16  L.R.A.CN.S.)  621;  Walker  v.  New- 
York.  107  App.  Div.  351.  95  N.  Y.  Supp._121. 

i°Robinson  v.  Greenville,  42  Ohio  St.  625,  51 
Am.  Rep.  857. 

it  Campbell  v.-  Montgomery,  53  Ala.  527,  25 
Am.  Rep.  656. 

i2Linco!n  v.  Boston.  148  Mass.  578,  12  Am. 
St.  Rep.  601,  20  N.  E.  329.  3  L.R.A.  257. 

i3Aron  v.  Wausau,  98  Wis.  592,  74  N.  W. 
354,  40  L.R.A.  733. 
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the  discharge  of  fireworks  for  their  neg- 
ligence, it  is  unnecessary  to  cite  authori- 
ties for  the  proposition  that  one  who 
wantonly  or  maliciously  injures  another 
by  the  explosion  of  fireworks  will  be  held 
liable  therefor. 

Persons  discharging  fireworks  are 
bound  to  exercise  great  care14 ;  and  mere 
negligence  is  sufficient  to  create  a  lia- 
bility for  injuries  which  are  the  proxi- 
mate result  thereof15.  A  person  is  not 
relieved  from  liability  for  his  carelessness 
in  pointing  a  loaded  cannon  at  people 
passing  on  the  street,  merely  because  he 
did  not  intend  to  shoot  them10.  And  boys 
thirteen  or  fourteen  years  old  are  liable 
for  any  actual  damages  caused  by  their 
negligence  in  exploding  fireworks17. 

It  is  not  negligence  per  se  to  discharge 
fireworks  at  suitable  places,  as  on  one's 
own  premises18;  or  from  a  court-house, 
in  the  center  of  the  public  square19 ;  or 
in  a  public  park20.  But  the  discharge  of 
fireworks  in  a  public  street  is  a  nuisance 
per  se,  so  that  all  concerned  in  the  com- 
mission of  the  nuisance  are  liable  for  any 
damage  occasioned21.  And  it  is  negli- 
gence per  se  to  leave  bombs  and  other  ex- 
plosive fireworks  where  children  can  pick 
them  up.22. 

A  fireworks  company  is  liable  for  the 
negligence  of  its  agents  sent  by  the  com- 
pany to  give  an  exhibition,  where  they 
have  full  charge  of  it23. 

i«Dowell  v.  Guthrie.  99  Mo.  653,  17  Am.  St. 
Rep.  598,  12  S.  W.  900. 

•  ^Consolidated  fireworks  Co.  v.  Koehl,  103 
III.  App.  152;  Combs  v.  Thompson,  68  Kan. 
277,  74  Pac.  1127;  Bradley  v.  Andrews,  51  Vt. 
530. 

i  "Combs  v.  Thompson,  68  Kan.  277,  74  Pac. 
1127. 

i7Conklin  v.  Thompson.  29  Barb.  218;  Brad- 
Icy  v.  Andrews.  51  Vt.  530. 

,8Bianki  v.  Greater  American  Exposition,  3 
Neb.  (Unof.)  656,  92  N.  W.  615. 

i»Dowell  v.  Guthrie.  99  Mo.  653,  17  Am.  St. 
Rep.  598,  12  S.  W.  900. 

2t>Crowley  v.  Rochester  Fireworks  Co.  183 
N.  Y.  353,  76  N.  E.  470,  5  A.  &  E.  Ann.  Cas. 
538,  3  L.R.A.  (N.S.)  330;  De  Agramonte  v. 
Mt.  Vernon,  112  App.  Div.  291,  98  N.  Y.  Supp. 
454. 

21  Cameron  v.  Hcister,  22  Ohio  L.  J.  384; 
Jcnnc  v.  Sutton,  43  N.  J.  L.  257,  39  Am.  Rep. 
578. 

2-Bianki  v.  Greater  American  Exposition 
Co.  3  Neb.  (Unof.)  656,  92  N.  W.  615;  Wells 
v  Gallagher,  144  Ala.  363,  113  Am.  St.  Ren. 
50,  39  So.  747,  3  L.R.A. (N.S.)  759. 

23Consolidatcd  Fireworks  Co.  v.  Koehl,  206 
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But  the  rule  is  different  where  a  pur- 
chaser merely  requests  the  manufacturer 
to  send  a  man  to  assist  him  in  discharging 
the  fireworks,  and  the  man  acts  under 
the  orders  of  the  purchaser24 ;  and  a  man- 
ufacturer or  dealer  in  fireworks  is  not 
liable  for  an  injury  resulting  from  the 
negligence  or  improper  use  of  them  by 
the  purchaser  or  a  third  person25.  It  is 
negligence  on  the  part  of  a  fireworks 
company  to  so  manufacture  its  bombs 
that  they  will  fail  to  explode  when  high 
in  the  air.  and  to  fire  and  propel  such 
bombs  into  the  air  at  such  an  angle  that 
they  will  fall  outside  the  grounds  where 
the  exhibition  is  being  given26. 

The  granting  of  permission  that  fire- 
works may  be  discharged  on  his  premises 
does  not  render  the  owner  liable  for  in- 
juries to  one  who  complains  only  of  their 
quality  and  the  manner  in  which  they  are 
handled27.  But  the  owner  of  a  private 
park,  who  invites  the  public  to  it  for  the 
purpose  of  looking  on  at  an  exhibition  of 
fireworks,  is  not  relieved  from  all  respon- 
sibility for  the  safety  of  his  guests  by 
reason  of  the  fact  that  the  exhibition  is 
to  be  given  not  by  himself,  but  by  an  in- 
Ill.  283.  68  NT.  E.  1077;  Colvin  v.  Peabody,  155 
Mass.  104.  29  N.  E.  59;  Deyo  v.  Kingston 
Consol.  R.  Co.  94  App.  Div.  578,  88  N.  Y. 
Supp.  487. 

JfAVyllie  v.  Palmer,  137  N.  Y.  248,  19  L.R.A. 
285.  33  N.  E.  381. 
25lbid. 

2«Bianki  v.  Greater  American  Exposition 
Co.  3  Neb.  (Unof.)  656,  92  N.  W.  615. 

2"Waixel  v.  Harrison,  37  111.  App.  323. 

2«Sebcck  v.  Plattdeutsche  Volksfest  Verein, 
64  N.  J.  L.  624.  81  Am.  St.  Rep.  512,  46  Atl. 
631,  50  L.R.A.  199. 


dependent  contractor.  He  is  bound  to 
use  reasonable  care  to  provide  them  with 
a  safe  place  from  which  to  view  the  exhi- 
bition, and  he  is  further  bound,  in  mak- 
ing his  contract,  to  use  care  to  select  a 
skilful  and  competent  person  to  give  the 
exhibition28. 

Ordinarily  the  question  whether  the 
party  discharging  the  fireworks  has  exer- 
cised a  sufficient  degree  of  care  is  a  ques- 
tion for  the  jury20. 

Contributory  Negligence. 

Whether  one  assisting  in  the  celebra- 
tion is  guilty  of  contributory  negligence 
is  also  a  question  for  the  jury30.  It  is 
not  contributory  negligence,  as  a  matter 
of  law,  for  one  to  stand  in  a  crowd  on  a 
street  and  watch  a  display  of  fireworks31 . 

But  if  there  is  no  negligence  in  the 
handling  or  the  exploding  of  the  fire- 
works, a  spectator  must  be  deemed  to 
have  taken  the  risk  of  any  injury32 ;  as, 
for  instance,  where  a  spectator's  horse  is 
frightened  and  runs  away33. 

2»Sebeck  v.  Plattdeutsche  Volksfest  Verein, 
59  C.  C.  A.  531.  124  Fed.  11;  Crowley  v. 
Rochester  Fireworks  Co.  183  N.  Y.  353,  76  N. 
E.  470,  5  A.  &  E.  Ann.  Cas.  538.  3  L.R.A. 
(N.S.)  330;  Colvin  v.  Peabody,  155  Mass.  104, 
29  N.  E.  59;  Dowcll  v.  Guthrie.  99  Mo.  653, 
17  Am.  St.  Rep.  598.  12  S.  W.  900. 

soFisk  v.  Wait,  104  Mass.  71. 

31  Colvin  v.  Peabody,  155  Mass.  104,  29  N. 
E.  59;  Dowell  v.  Guthrie,  supra;  Bradley  v. 
Andrews,  51  Vt.  530;  Mullins  v.  Blaise,  37^  La. 
Ann.  92. 

32Scanlon  v.  Wedger,  156  Mass.  462,  31  N. 
E.  642,  16  L.R.A.  395. 

33  Frost  v.  Josselyn.  180  Mass.  389,  62  N. 
E.  469. 


It  must  not  be  equality  and  justice  in  the  written  law 
only,  but  equality  and  justice  in  the  law's  administration, 
alike  afforded  in  every  part  of  the  Republic,  and  literally 
secured  to  every  citizen  thereof. — William  McKinley. 

Speech  at  Ironton,  Ohio,  Oct.  I.  1885. 
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BY  FRANCIS  L  WELLMAN 

Being  the  latter  part  of  Chapter  X  from  hia  remarkable  book,  en- 
titled "  Day  in  Court "  or  'The  Subtle  Arts  of  Great  Advocates," 
copyright  1910,  by  the  MacMillan  Company,  New  York,  and 
reprinted  in  CASE  AND  COMMENT  by  special  permission  of 
the  author.  The  earlier  part  of  the  chapter  appeared  in  the  June 
number. 


HE  most  elementary 
rule  of  evidence  in 
connection  with  the 
examination  -  in  - 
chief  is  that  leading 
questions  shall  not 
be  put  to  your  own 
witness  (a  leading 
question  being  such 
a  one  as  suggests  the  answer).  It  is 
often  excessively  difficult  to  adhere 
strictly  to  this  rule.  It  is  properly  ap- 
plicable only  to  such  questions  as  re- 
late to  the  matter  at  issue,  although  it 
is  commonly  thought  to  refer  to  all 
questions  that  suggest  the  answer.  If 
it  were  rigidly  enforced,  trials  would 
be  ridiculously  prolonged,  and  it  is  the 
practice  of  all  experienced  trial  judges 
to  allow  lawyers  to  put  leading  questions 
almost  entirely  until  the  real  issue  in  the 
case  is  reached.  One  no  longer  says, 
"What  is  your  name?"  "Where  do  you 
live?"  But,  "Mr.  Brown,  I  understand 
you  live  at  No.  6  Madison  avenue,  and 
are  in  the  real  estate  business,  with  offices 
at  125  Broadway?"  and  so  on.  Thus,  by 
quick  stages,  we  come  to  the  more  im- 
portant part  of  the  case. 

Not  long  ago  I  was  employing  this 
method  of  leading  a  witness  quickly  to 
the  real  issues  in  a  case,  in  a  trial  con- 
ducted before  a  Supreme  Court  Judge, 
quite  fifteen  years  my  junior,  when  he 
stopped  me  by  a  rather  peremptory  di- 
rection not  to  lead  my  witness.  I  was 
taken  quite  aback  by  his  tone,  and  meek- 
ly remarked  that  I  feared  I  did  not  quite 
know  what  a  leading  question  was.  To 


this  the  judge  replied,  superciliously,  "A 
leading  question,  Mr.  Wellman,  is  one 
that  suggests  the  answer."  The  learned 
justice  had  remembered  this  much  from 
his  law-school  days,  but  had  forgotten, 
if  he  ever  knew,  that  the  rule  against 
leading  questions  applies  only  to  matters 
material  to  the  issue,  and  not  to  such 
preliminary  inquiries. 

I  was  placed  in  a  most  humiliating  po- 
sition before  the  jurors  by  this  youthful 
rebuke,  but  made  no  attempt  at  an  effect- 
ive retort.  I  was  reminded,  however,  of 
a  rejoinder  that  Curran  once  made  to 
an  English  judge  who  expostulated  at 
the  proposition  of  law  Curran  was  argu- 
ing before  him,  and  exclaimed,  "If  that 
is  the  law,  Mr.  Curran,  I  may  burn  my 
law  books,"  to  which  Curran  tartly  re- 
plied, "Better  read  them,  my  lord." 

One  also  recalls  the  retort  made  by  a 
leader  of  the  Boston  bar  (a  man  distin- 
guished for  his  learning)  to  the  presiding 
judge  of  a  full  bench,  who  had  stopped 
him  in  his  argument  with  the  brusque  re- 
mark :  "That  is  not  the  law,  counselor." 
With  fine  suavity  of  manner  the  counsel 
replied :  "I  beg  your  honor's  pardon,  it 
was  the  law  before  your  honor  spoke." 

Perhaps,  however,  my  own  method  of 
making  no  real  reply,  but  accepting  the 
rebuke,  was  the  wiser  course  to  pursue, 
as  I  am  a  believer  in  the  wisdom  and 
propriety  of  showing  the  greatest  cour- 
tesy toward  the  bench ;  and  then  one  nev- 
er can  forget  the  story  of  the  man  who 
told  his  neighbors  in  great  excitement, 
about  how  his  dog  would  go  out  each 
night  and  bark  and  bark  at  the  moon,  and 
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when  asked,  "And  then  what  happened  ?" 
he  replied,  "Oh,  nothing,  nothing  at  all ; 
the  moon  went  right  on  just  as  it  always 
had." 

On  another  occasion  a  judge  from  one 
of  the  up-state  circuits  of  our  Federal 
courts  nearly  adjudged  me  in  contempt 
of  court,  because  1  started  out  with  all 
my  witnesses  by  leading  questions  when 
interrogating  them  about  their  residence, 
their  occupation,  and  how  they  happened 
to  come  from  other  cities  to  testify  in 
our  courts,  etc. 

The  learned  justice  nearly  broke  the 
learned  bench,  so  hard  did  he  pound  it 
with  his  gavel  as  he  ordered  me  to  sit 
down  and  desist  from  such  a  practice, — 
a  practice  which  in  no  wise  injures  the 
cause  of  truth,  but  saves  an  immense 
amount  of  time  otherwise  wasted. 

Had  I  been  arraigned  for  contempt 
upon  this  occasion  (and  it  was  but  a  few 
years  ago),  I  should  long  to  have  been 
represented  by  some  one  resembling  Mr. 
John  Clark,  afterward  the  distinguished 
Lord  Eldon,  who  was  remarkable  when 
at  the  English  bar  for  the  sang  froid 
with  which  he  treated  the  judges. 

On  one  occasion  a  junior  counselor,  on 
hearing  their  lordships  give  judgment 
against  his  client,  exclaimed  that  he  was 
surprised  at  such  a  decision.  This  was 
construed  into  a  contempt  of  court,  and 
he  was  ordered  to  attend  at  the  bar  next 
morning.  Fearful  of  the  consequence  he 
consulted  his  friend  John  Clark,  who  told 
him  to  be  perfectly  at  ease,  for  he  would 
apologize  for  him  in  a  way  that  would 
prevent  any  unpleasant  result.  Accord- 
ingly, when  the  name  of  the  delinquent 
was  called,  John  Clark  arose,  and  thus 
addressed  the  assembled  tribunal:  "I 
am  very  sorry,  my  lords,  that  my  young 
friend  has  so  far  forgotten  himself  as 
to  treat  your  honorable  bench  with  dis- 
respect; he  is  extremely  penitent,  and 
you  will  kindly  ascribe  his  unintentional 
insult  to  his  ignorance.  You  must  see  at 
once  that  it  did  originate  in  ignorance, 
for  he  said  he  was  'surprised'  at  the  de- 
cision of  your  lordships;  now,  if  he  had 
not  been  very  ignorant  of  what  takes 
place  in  this  court  everyday,  had  he 
known  you  but  half  so  long  as  I  have 
done,  he  would  not  be  surprised  at  any- 
thing you  did." 


When,  however,  the  main  issues  of  the 
case  are  reached,  the  rule  against  lead- 
ing questions  (with  few  exceptions)  is 
strictly  adhered  to,  and  very  properly 
so. 

Some  lawyers  put  the  clearly  inadmis- 
sible question  which  suggests  the  answer, 
and  though  it  is  ruled  out,  perhaps  with 
a  rebuke  from  the  court,  the  witness, 
nevertheless,  has  caught  the  idea.  This 
is  disreputable  practice. 

There  are,  however,  several  legitimate 
ways  of  assisting  the  witness's  defective 
memory.  One  method  is  to  ask  him  to 
repeat  the  whole  story  over  again.  Per- 
haps his  second  recital  contains  the  part 
he  omitted  at  the  first,  but  makes  some 
new  omissions,  and  thus  is  secured  the 
testimony  wanted,  but  at  the  same  time 
the  witness  is  proved  to  be  a  man  of  poor 
memory. 

A  better  way  is  to  so  frame  the  ques- 
tion that  it  shall  contain  a  part  of  the 
forgotten  sentence,  but  otherwise  applied, 
as,  for  example,  by  referring  to  some 
collateral  circumstance  which  would  re- 
call the  forgotten  phrase.  This  can  be 
legitimately  done  if  the  advocate  is  quick- 
witted enough,  and  thereby  readily  save 
the  situation. 

Every  advocate  is  in  honor  bound  not 
to  transgress  the  rule  against  "leading 
questions"  when  it  really  comes  to  im- 
portant matters,  but  it  is  sometimes  ex- 
tremely difficult.  Indeed,  there  are  cases 
in  which  the  court,  in  its  discretion,  may 
permit  him  to  ask  leading  questions  in 
the  interests  of  justice,  so  that  important 
testimony  may  not  be  lost.  Suppose,  for 
instance,  a  witness  is  giving  his  memory 
of  a  long  conversation  he  overheard  be- 
tween the  parties  to  an  action,  and,  as 
often  happens,  leaves  out  of  his  narra- 
tive, perhaps,  what,  in  law,  amounts  to 
the  most  important  part. 

In  vain  the  advocate  tries  not  to  lead 
him.  He  asks.  "Have  you  given  all  the 
conversation?"  "Was  that  all  that  was 
said  ?"  The  witness  remembers  no  more. 
The  memory  of  the  witness  has  been  ex- 
hausted by  direct  questions,  and  then  the 
court  may  properly  permit  him  to  lead 
the  witness  so  far  as  to  ask  the  witness 
whether  anything  was  said  about  so  and 
so  (without  suggesting  what  was  said), 
and  thus  call  his  attention  to  the  matter 
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which  the  witness  has  inadvertently  over- 
looked, and  thus  save  very  important  tes- 
timony which  would  otherwise  be  lost. 

So  too,  when  it  is  discovered  that  a 
witness  is  hostile,  the  court,  as  already 
intimated,  may  permit  leading  questions 
to  be  put,  because  the  reason  for  the  rule 
against  them  no  longer  exists. 

In  other  words,  the  rule  against  put- 
ting leading  questions  to  your  own  wit- 
ness is  based  upon  the  tendency  of  the 
human  mind  to  adopt  the  suggestion  of 
the  person  or  side  that  it  desires  to  aid 
and  to  quickly  respond  to  any  hint  of 
what  is  wanted  to  assist  the  party  making 
the  suggestion.  Hence,  in  the  case  of  a 
hostile  witness,  obviously  the  reason  for 
■  the  rule  is  gone. 

Suggestibility  of  Witness. 

In  a  former  chapter  I  drew  attention 
to  some  of  Hugo  Munstcrberg's  experi- 
ments with  his  psychology  classes  at  Har- 
vard, to  ascertain  their  powers  of  per- 
ception and  observation.  Because  of  the 
significance  of  his  experiments  and  the 
important  light  they  throw  upon  this  sub- 
ject, I  desire  to  make  further  reference 
to  them  in  connection  with  this  rule 
against  leading  questions  and  against 
making  suggestions  to  your  own  wit- 
nesses. In  his  "Essays  on  Psychology 
and  Crime"  he  cites  many  cases  of  pa- 
tients who  have  come  under  his  hypnotic 
influence,  and  whom  he  has  attempted  to 
control  after  they  had  left  his  presence 
by  post-hypnotic  suggestion.  He  states, 
in  substance,  that  it  is  the  consensus  of 
opinion  among  the  leading  psychologists 
of  the  day  that  it  is  not  possible  for  a 
lawyer  to  exert  an  effective  hypnotic  in- 
fluence over  any  witness  he  may  be  ex- 
amining for  the  first  time  in  court,  and 
that  the  "hypnotic  eye,"  in  such  connec- 
tion, is  largely  an  absurd  invention  of 
the  imagination  of  the  novelist. 

"There  is  no  such  thing  as  hypnotism 
by  a  mere  glance  or  unless  the  party 
hypnotized  resigns  himself  voluntarily  to 
the  influence,  and  this  process  must  be 
gone  through  with  many  times  before 
?ny  thing  like  control  of  the  subject  is 
possible ;  there  is  no  fear  that  it  can  be 
brought  about  suddenly;  it  needs  per- 
sistent influence,  and  works  probably 
only  upon  neurotic  persons." 


Of  course,  effective  hypnotic  influence 
could  never  take  place  in  a  court  room, 
but  something  very  similar  takes  place 
with  most  people  whose  minds  are  under 
a  great  mental  or  nervous  strain ;  for 
example,  in  a  panic  the  minds  of  all  men 
are  especially  open  to  any  suggestion. 
Professor  Munsterberg  further  points 
out  that  the  nerves  controlling  the 
thought  passages  to  the  switch  board  or 
central  stations  of  the  brain  seem  to  turn 
off  all  opposite  currents  in  their  auto- 
matic action.  For  example:  A  sugges- 
tion to  open  the  hand  expels  all  idea  of 
clenching  it ;  so  a  false  suggestion  to  one 
in  a  normal  state  of  mind  is  repelled  by 
many  other  forces,  such  as  a  faithful 
memory,  a  sound  reason,  conscience,  and 
judgment.  But  in  a  state  of  any  consid- 
erable mental  excitement,  these  opposing 
forces  are  weakened,  and  the  false  sug- 
gestion, now  more  feebly  combated,  takes 
better  hold.  Emotion  certainly  increases 
the  susceptibility  of  everybody  to  sug- 
gestions ;  so  does  fatigue  and  nervous  ex- 
haustion. 

The  court  room  is  surely  a  place  of 
great  mental  excitement.  There  is  also 
the  nervous  desire  of  the  witness  to  help 
the  side  calling  him,  and  anxiety  to  be- 
come an  important  factor  in  the  case.  In 
this  state  of  mind  leading  or  suggestive 
questions,  either  on  the  direct  or  cross- 
examination,  are  readily  accepted  and 
bear  fruit.  Hence  the  wisdom  of  the 
rule  against  leading  questions  on  direct 
examination. 

The  psychologist  does  not  need  the 
hypnotic  state  to  demonstrate  experi- 
mentally how  every  suggestion  may  con- 
taminate even  the  most  trustworthy  mem- 
ory. This  is  well  illustrated  by  another 
experiment  which  Professor  Munster- 
berg made  with  a  class  of  about  forty 
children  and  adults.  They  were  shown  a 
colored  photograph  representing  the  in- 
terior of  a  room  in  a  farmhouse. 

The  photograph  was  examined  indi- 
vidually by  each  member  of  the  class, 
with  instructions  that  they  were  to  take 
special  notice  of  every  thing  that  was  in 
the  room.  The  picture  was  then  turned 
face  downward.  The  class  was  asked  to 
hand  in  their  written  reports  of  what  they 
had  observed. 

The  picture  had  plenty  of  detail;  the 
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direct  questions  were  simple!  "How 
many  persons  are  in  the  room?"  "Does 
the  room  have  windows?"  "What  is  the 
man  doing?"  There  were  persons  and 
windows,  and  the  man  was  eating  soup. 
But  after  the  direct  questions  were  put, 
the  first  leading  and  suggestive  question 
brought  59  per  cent  of  failure. 

For  example:  The  leading  question 
was  put  to  each  member  of  the  class, 
"Did  you  notice  the  stove  in  the  room?" 
(there  was  no  stove  there),  and  59  per 
cent  of  the  class  answered  "Yes,"  and, 
having  once  admitted  seeing  the  stove, 
they  proceeded  to  locate  it,  and  tell  in 
what  part  of  the  room  it  was. 

The  walls  of  the  room  were  painted 
red.  The  students,  however,  were  asked 
whether  the  walls  were  green  or  blue, 
and  this  suggestive  question  seemed  to 
eliminate  the  red  color  of  the  hall  from 
50  per  cent  of  the  minds. 

I  quote  from  one  of  Professor  Mun- 
sterberg's  articles :  "No  doubt  the  whole 
situation  of  the  court  room  re-enforces 
the  suggestibility  of  every  witness.  In 
much-discussed  cases  current  rumors, 
and  especially  the  newspapers,  have  their 
full  share  in  distorting  the  real  recollec- 
tions. Everything  becomes  unintention- 
ally shaped  and  molded.  The  imagina- 
tive idea  which  fits  a  prejudice,  a  theory, 
a  suspicion,  meets  at  first  the  opposition 
of  memory,  but  shortly  it  wins  in  pow- 
er, and  as  soon  as  the  suggestibility  is 
exercised,  the  play  of  ideas,  under  equal 
conditions,  ends,  and  the  opposing  idea 
is  annihilated.  Easy  test  could  quickly 
unveil  this  changed  frame  of  mind,  and, 
if  such  a  half-hypnotic  state  of  suggesti- 
bility had  set  in,  it  is  no  wiser  to  keep 
the  witness  on  the  stand  than  if  he  had 
emptied  a  bottle  of  whisky  in  the  mean- 
time." 

The  whole  purpose  of  Professor  Mun- 
stcrberg's  essays  is,  as  he  says,  "to  draw 
the  attention  of  serious  men  to  an  abso- 
lutely neglected  field  which  demands  their 
full  attention." 

In  time  psychology  may  be  able  to 
serve  as  the  handmaiden  of  justice,  but 
in  the  meantime  there  are  many  practical 
difficulties  to  overcome,  and  it  is  an  in- 
tensely interesting  and  remarkable  fact 
that  the  jurists  have  anticipated  the  re- 
searches of  psychology.     In  reviewing 


Comment 

the  essays  of  Professor  Munsterberg, 
Chief  Justice  Simeon  E.  Baldwin,  of 
Connecticut,  says:  "The  effect  of  sug- 
gestion on  a  witness  is  spoken  of  as  some- 
thing to  be  understood  and  explained 
only  by  a  professed  psychologist.  The 
rule  of  all  Anglo-American  courts,  which 
excludes  question  naturally  leading  to  a 
desired  answer  as  to  a  material  fact, 
shows  how  well  jurists  have  appreciated 
this  particular  tendency  of  the  human 
mind." 

One  of  the  most  remarkable  cases  of 
suggestive  evidence,  akin  to  hypnotism, 
came  under  my  own  observation  some 
years  ago  when  I  was  defending  one  of 
the  nurses  of  the  Mills  Training  School, 
— a  most  estimable  young  man, — who  had 
been  indicted  for  deliberately  choking  to 
death  a  patient  in  the  insane  ward  at 
Bellevue  Hospital. 

A  reporter  of  the  Journal  had  made  a 
contract  with  his  newspaper  for  $150  to 
feign  insanity,  and  get  himself  commit- 
ted to  the  insane  ward  at  Bellevue  Hos- 
pital, for  the  purpose  of  writing  an  ar- 
ticle upon  the  treatment  of  the  insane, 
for  publication  in  the  Journal.  During 
his  first  night  in  the  hospital  one  of  its 
patients  died,  and  the  reporter  conceived 
the  idea  of  weaving  around  this  occur- 
rence a  tragic  (though  false)  story  of 
the  abuse  of  the  insane,  resulting  in 
death.  In  his  article  he  claimed  to  have 
seen  two  trained  nurses  (one  of  whom 
was  this  young  man)  strangle  this  pa- 
tient to  death,  because  he  would  not  eat 
his  supper. 

He  graphically  described  how  these 
nurses  had  wound  a  towel  around  the 
insane  man's  throat  and  had  twisted  it 
until  the  patient  was  strangled  to  death. 

Newspaper  pictures  occupying  a  full 
page  of  the  Journal  were  published,  pur- 
porting to  show  all  the  details  of  the  al- 
leged process,  in  vogue  at  the  hospital, 
of  strangulation  by  means  of  a  towel. 

The  indictment  of  this  young  man  for 
murder  followed  the  Journal  exposure 
of  these  alleged  hospital  abuses. 

The  whole  community  was  wrought 
up  to  a  high  pitch  of  excitement. 

At  the  trial  the  perjury-lying  reporter, 
as  a  witness  for  the  prosecution,  told  the 
same  story,  but  was  so  thoroughly  dis- 
credited and  brought  to  bay  on  the  second 
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day  of  his  lengthy  cross-examination  that 
he  fled  the  town,  writing  from  Phila- 
delphia to  his  mother  in  this  city  that  he 
dare  not  ever  return  to  New  York. 

This  fact,  however,  could  not  be  com- 
municated to  the  jury  during  the  trial, 
still  unfinished,  and  the  greatest  difficulty 
to  overcome  was  the  fact  that  three  in- 
sane patients  were  brought  from  the  same 
hospital  bv  the  assistant  district  attorney, 
and  called  as  witnesses,  and,  being  found 
by  the  court  to  have  sufficient  intelli- 
gence, were  allowed  to  testify  to  all  the 
alleged  details  of  the  murder  as  they 
themselves  had  witnessed  it. 

All  three  of  these  insane  patients  had 
seen  and  studied  the  pictures  and  descrip- 
tions published  in  the  Journal,  and  these 
pictorial  reproductions  of  occurrences  al- 
leged to  have  taken  place  in  their  own 
wards  at  the  asylum  had  served  as  such 
vivid,  though  false,  suggestions  to  their 
diseased  minds  (already  naturally  antag- 
onistic to  their  keepers  and  nurses)  that 
they  afterwards  honestly  believed,  and 
felt  warranted  in  taking  an  oath,  that 
they  themselves  had  actually  witnessed 
these  very  occurrences  that  had  also  been 
sworn  to  bv  the  reporter. 

These  three  witnesses— as  many  peo- 
ple suffering  from  certain  forms  of  in- 
sanity are  quite  capable  of  doing— gave 
their'  testimony  in  the  most  remarkably 
graphic  and  convincing  manner,  and  it 
made  such  a  profound  impression  upon 
the  court  and  jury,  and  the  prosecution 
was  so  bitter  and  determined,  that  it 
seemed  almost  impossible  to  prevent  the 
conviction  of  my  client. 

The  jurors,  however,  having  been  care- 
fully chosen  by  both  sides  from  a  "spe- 
cial' panel,"  were  unusually  intelligent 
and  competent  to  carefully  weigh  the 
false,  though  honest,  testimony  of  these 
three  witnesses  against  certain  scientific 
and  medical  testimony  offered  in  behalf 
of  the  defense  which  conclusively  showed 
that  the  deceased  could  not  have  been 
strangled  to  death;  and  this  very  long 
trial  ended  in  a  prompt  acquittal  of  the 
defendant. 

This  case  is  a  striking  illustration  of 
the  dangerous  effect  of  leading  and  false 
suggestions  upon  minds  susceptible  of 
such  influences,  and  in  this  instance  came 
verv  near  resulting  in  the  conviction,  anil 


possible  execution,  of  an  entirely  inno- 
cent and  very  worthy  young  man. 

The  case  was  also  unique  in  that  it 
is  believed  that  never  before  in  this  coun- 
try has  there  been  called  in  any  one  case 
such  a  large  number  of  the  most  dis- 
tinguished pathologists  and  surgeons,— 
including  the  late  Dr.  William  T.  Bu  1, 
—who  bv  their  testimony  conclusively 
established  the  incontrovertible  scientific 
and  medical  facts  upon  which  the  defense 
was  chiefly  based.  Indeed,  taken  all  to- 
gether, it  was  one  of  the  most  remark- 
able trials  of  recent  years,  but  the  news- 
papers, being  in  a  sense  themselves  on 
trial,  published  practically  nothing  about 
it. 

Let  Well  Enough  Alone. 

A  very  common  fault  to  be  observed 
almost  every  day  in  our  courts  upon  di- 
u-ct  examination  is  that  of  pressing  the 
witness  too  far.  Counsel  become  so  en- 
amoured with  a  favorable  answer  that 
they  seem  to  want  to  hear  it  again  ami 
again.  It  is  a  pretty  good  rule  to  re- 
member to  "let  well  enough  alone. 

Harris  gives  an  interesting  example  of 
this  rule    A  junior  counsel  was  conduct- 
ing a  case  before  Mr.  Justice  Hawkins. 
The  fact  seemed  pretty  clear  upon  the 
bare  statement  of  the  prosecution.  Are 
von  quite  sure  of  this  fact?"   "Yes,  said 
the  witness.  "Quite?"  inquired  the  coun- 
sel    "Quite,"  said  the  witness.  You 
have  no  doubt?"  persisted  the  counsel, 
thinking  that  he  was  making  assurance 
doubly  sure.    "Well,"  said  the  witness 
"1  haven't  much  doubt,  because  I  asked 
my  wife."   Mr.  Tustice  Hawkins:  "You 
asked  vour  wife  in  order  to  be  sure  in 
vour  own  mind?"    "Quite  so.  my  lord. ^ 
"Then  vou  had  some  doubt  before  r 
"Well  I  mav  have  had  a  little,  my  lord 
This  ended  the  case,  because  the  whole 
question  turned  upon  the  absolute  cer- 
tainty of  the  witness's  mind. 

Improper  Questions. 

If  an  adversary  is  examining-in-chief. 
an  advocate  should  be  ever  on  the  watch 
for  improper  questions.  I  do  not  refer 
to  leading  questions  alone,  but  to  those 
vastly  more  numerous  ones  that  violate 
some  rule  of  evidence. 

If  one  observes  a  skilful  and  rather  un- 
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fair  examiner  handle  his  witnesses  when 
opposed  only  by  some  beginner,  it  is 
amazing  what  an  amount  of  inadmissible 
testimony  he  adroitly  imports  into  the 
case,  owing  to  the  fact  that  his  opponent 
is  unfamiliar  with  the  rules  of  evidence ; 
whereas  to  an  experienced  advocate  the 
rules  of  evidence  become  so  familiar  that 
a  question  that  violates  one  of  them  is  as 
quickly  discerned  by  him  as  a  discord 
would  be  by  a  trained  musician. 

The  following  criminal  case,  reported 
by  Harris,  serves  as  an  excellent  ex- 
ample of  the  folly  of  intrusting  the 
examination-in-chief  to  inexperienced 
hands. 

The  prisoner  had  committed  an  atro- 
cious murder,  and  the  main  evidence 
against  him  was  the  dying  declarations 
of  his  victim, — his  wife.  It  is  a  well- 
known  rule  of  evidence  that  any  dying 
declaration  made  in  the  absence  of  the 
prisoner  can  only  be  received  in  evidence 
after  independent  proof  that  the  declara- 
tion was  made  with  the  full  conscious- 
ness and  expectation  of  approaching 
death. 

The  doctor  who  attended  the  wife  was 
called  as  a  witness  to  prepare  the  way 
for  the  dying  declaration,  which,  if  al- 
lowed in  evidence,  would  undoubtedly 
have  hanged  the  prisoner. 

The  young  prosecuting  attorney  asked, 
"Did  she  fear  death?"  "No,"  said  the 
doctor.  The  lawyer  stared  in  astonish- 
ment at  the  witness,  who  was  perfectly 
cool,  as  most  doctors  arc  in  the  witness 
box,  and  who  made  no  effort  to  assist  the 
district  attorney.  The  ingenious  young 
counselor,  however,  repeated  the  ques- 
tion. "Did  she  fear  death?"  Answer: 
"Oh  dear  no,  not  at  all."  The  judge: 
"You  cannot  put  the  statement  in  evi- 
dence ;  the  witness  may  step  down ;"  then 
turning  to  the  jury,  "and  you,  gentlemen, 
cannot  find  a  verdict  of  guilty." 

The  blank  look  on  the  face  of  the 
counsel,  the  sagacious  smile  of  the  judge, 
who  evidently  thought  the  right  ques- 
tion would  be  put  next,  the  quick  percep- 
tive glance  of  the  witness  who  stood  lean- 
ing on  the  witness  box  with  his  hands 
carelessly  folded, — all  this  is  graphically 
described  by  Harris,  who  was  present. 

The  answer  of  the  doctor  was  true  so 
far  as  it  went,  for  the  woman  did  not 


fear  death,  but  it  was  also  true  that  she 
was  conscious  of  approaching  death,  and, 
if  this  had  been  brought  out  by  the  prop- 
er question,  the  dying  declaration  could 
have  been  made  admissible. 

Objections  to  Evidence. 

One  of  the  most  pernicious  habits  in 
a  trial  is  that  of  making  constant  objec- 
tions to  evidence  on  trivial  matters.  It 
is  a  very  common  fault  among  young  ad- 
vocates. The  lawyer  who  is  constantly 
shouting  out  "we  object,"  "we  object," 
without  solid  ground  for  his  objection, 
is  in  reality  losing  his  case  as  fast  as  he 
possibly  can,  as  well  as  befogging  and  de- 
laying the  trial  and  annoying  the  presid- 
ing judge. 

The  objecting  and  objectionable  young 
lawyer  imagines  he  is  displaying  his 
knowledge  of  evidence  and  proving  him- 
self smart.  The  jury,  on  the  other  hand, 
only  get  the  idea  that  there  must  be  some 
very  damaging  evidence  which  he  is  try- 
ing to  keep  from  their  ears,  and  as  the 
truth  is  what  they  are  after,  they  have 
little  patience  with  anybody  who  tries  to 
hide  it  from  them. 

Avoid  Anger. 

A  rule  I  would  urge  upon  young  advo- 
cates is  "never  to  be  moved  to  anger  by 
anything,  however  provoking,  and  how- 
ever you  may  appear,  for  policy's  sake, 
to  be  in  a  passion." 

Colton  says  that  the  "intoxication  of 
anger,  like  that  of  the  grape,  shows  us 
to  others,  but  hides  us  from  ourselves, 
unnerves  us  and  unmans  us,  and  in  every 
way  unfits  us  for  the  business  of  the 
courts,  especially  if  the  trial  is  a  difficult 
one. 

An  advocate  should  not  be  disconcerted 
if  his  women  witnesses  lose  their  tempers 
in  the  witness-box,  for  the  rules  of  evi- 
dence happen  to  be  peculiarly  repressive 
of  feminine  conversation. 

Examination  of  Party  to  Suit. 

In  closing  this  chapter  I  have  but  one 
suggestion  more,  and  that  is  in  regard  to 
the  examination  of  the  parties  to  the  suit, 
— the  clients.  Here  should  be  pursued 
quite  a  different  method,  even  though 
it  allow  them  a  very  loose  rein. 

It  is  often  a  clever  move  to  interrogate 
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a  party  to  a  suit — known  to  be  honest — 
on  matters  which  the  advocate  knows  him 
to  be  uncertain,  although  he  can  readily 
prove  them  by  someone  else.  The  client 
will  answer  that  "he  couldn't  be  certain 
enough  aliout  that  to  swear  to  it."  When, 
afterwards,  the  fact  is  proved  independ- 
ently of  him,  everyone  will  think  better 
of  him  for  being  so  scrupulously  careful 
in  speaking  of  a  matter  which  might  per- 
haps be  vital  to  his  chance  of  winning 
his  case. 

Parties  very  properly  feel  that  they 


are  the  chief  actors  in  the  drama,  and 
are  more  or  less  proud  of  having  brought 
so  many  people  together  to  hear  and  de- 
cide their  wrongs;  then,  too,  it  is  they 
who  pay  the  advocates  for  their  time. 
The  parties'  appreciation  of  their  own 
supreme  importance  reminds  me  of  the 
story  of  the  highwayman  of  whom  it  is 
related  that,  when  the  chaplain  on  the 
wav  to  the  scaffold,  said  he  feared  thev 
would  be  late,  the  condemned  one  an- 
swered, "Never  trouble  about  that,  sir; 
they  can't  begin  without  us." 


The  Jury  Heard  a  Phonograph 


Did  the  plaintive  tones  of  "Lasca,"  a 
dramatic  recital,  reproduced  on  a  phono- 
graph, influence  a  jury  of  twelve  "good 
men  and  true"  to  bring  in  a  verdict  of 
guilty  against  Robert  Moore,  and  send 
him  to  the  penitentiary  for  killing  his 
neighbor,  Frank  Beree? 

Judge  Aikman  of  the  district  court 
held  that  the  phonograph  and  its  wheez- 
ing product  had  nothing  to  do  with  the 
verdict,  and  when  the  case  went  to  the 
supreme  court  that  tribunal  said  the  same 
thing,  and  sustained  the  lower  court's 
refusal  to  grant  a  new  trial. 

The  friends  of  Moore,  however,  re- 
fuse to  be  satisfied,  and  are  now  circulat- 
ing a  petition  for  his  pardon  from  the 
penitentiary,  where  he  went  just  one  year 
ago  to  begin  a  ten-year  sentence.  These 
friends  assert  that  if  the  jurymen  had  not 
heard  the  phonograph  they  would  never 
have  convicted  Moore. 

Moore  and  Beree  lived  on  adjoining 
farms.  Their  children  quarreled  at 
school,  and  the  parents  took  up  the  bat- 
tles of  their  children.  One  word  brought 
on  another  one  morning  in  May,  1908, 
when  Moore  met  Beree  in  the  public 
road.  Then  another  farmer  drove  ud 
with  a  load  of  corn,  and,  seeing  two 
neighbors  quarreling,  persuaded  both  to 
move  on.  It  looked  as  though  there 
would  be  no  more  trouble,  when  Beree 
suddenly  turned  his  horse  and  rode  back 
toward  Moore.  Moore  believed  Beree 
was  going  to  shoot  him,  he  says,  and  shot 
first.    Beree  fell  dead  in  the  road. 


When  the  case  came  to  trial  it  was  a 
hard- fought  one.  Half  a  dozen  lawyers 
were  hired  by  each  side.  Several  of  the 
lawyers  had  spoken  when  the  court  ad- 
journed for  supper.  After  the  jury  had 
been  fed  at  the  hotel  it  started  down  the 
street,  and  passed  a  jewelry  store,  from 
which  the  sounding  horn  of  a  phono- 
graph protruded  through  the  window. 

One  juryman  proposed  that  all  stop 
and  have  some  music.  They  did  so,  and 
the  first  and  only  selection  played  was 
"Lasca."  This  is  a  pathetic  recital  with 
musical  accompaniment.  It  tells  of  the 
death  of  a  beautiful  Mexican  girl  in  a 
cattle  stampede.  It  is  a  selection  well 
calculated  to  bring  tears  and  heart 
throbs.  The  jury  listened  to  it,  and  then 
returned  to  the  court  room,  where  the 
final  plea  for  the  state  was  made.  The 
lawyer  was  at  his  best,  and  he  followed 
the  strains  of  pathos  that  "Lasca"  had 
already  started.  The  jury  retired,  and 
quickly  brought  in  a  verdict  of  guilty 
jn  the  second  degree. 

When  the  motion  for  a  new  trial  was 
being  argued,  the  attorneys  for  Moore 
had  the  phonograph  brought  to  the  court- 
room, and  the  selection  played  for  the 
court.  The  case  was  carried  to  the  su- 
preme court.  The  phonograph  "record" 
was  filed  with  the  papers  in  the  case,  and 
the  attorneys  offered  to  have  it  played 
in  the  supreme  court  room,  but  the  jus- 
tices were  willing  to  take  the  word  of 
the  lawyers  for  it,  so  it  was  not  used. 
The  lower  court  was  sustained. 
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The  Law  and  the  Flag 

BY  JOSEPH  T.  WINSLOW 

DECORATION  BY  EDWARD  J.  DAVIS 

LL  that  will  be  attempted 
in  this  article  is  a  state- 
ment of  a  few  facts 
relative  to  the  flag, 
which  are  not  common- 
ly met  with,  and  which 
may  be  of  general  in- 
terest. 

Source  of  Authority  of  Flag. 

First,  What  is  the  American  flag, 
and  where  shall  we  find  the  provisions 
regulating  its  colors,  etc.?  The  Re- 
vised Statutes,  §  1791,  provide  that 
the  flag  of  the  United  States  shall  be 
thirteen  horizontal  stripes,  alternate 
red  and  white ;  and  that  the  union 
of  the  flag  shall  be  thirty-seven 
stars,  white  in  a  blue  field. 

It  is  common  knowledge  that  for 
every  new  state  which  is  admitted  to  the 
Union  a  new  star  is  added  to  the  flag,  but 
few  know  when  the  addition  is  effective. 
This  is  regulated  by  the  Revised  Statutes 
§  1792,  which  enacts  that  on  the  admission 
of  a  new  state  into  the  Union  one  star  shall 
be  added  to  the  union  of  the  flag;  and  such 
addition  shall  take  effect  on  the  4th  day 
of  July  then  next  succeeding  such  admis- 
sion. 


i  of  the  Flag  by  Use  for  Advertising. 

Let  us  now  turn  for  a  moment  to  the  des- 
ecration of  the  flag.  May  it  be  used  for  pri- 
vate advertising  purposes  ?  The  question  of 
the  right  of  the  states  to  regulate  the  use  of 
the  national  flag  for  such  purposes  was  set- 
tled in  Halter  v.  Nebraska,  205  U.  S.  34, 
51  L.  ed.  696,  27  Sup.  Ct.  Rep.  419,  10  A. 
it  E.  Ann.  Cas.  525,  where  it  was  held  that 
the  protection  of  the  national  flag  against 
illegitimate  uses  is  not  so  exclusively  in- 
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trusted  to  the  Federal  government  as  to 
prevent  the  states  from  making  it  a  mis- 
demeanor to  use  representations  of  the  flag 
upon  articles  of  merchandise  for  advertising 
purposes.  Acts  of  this  kind  had  previously 
been  held  invalid.  Ruhstrat  v.  People,  185 
111.  133,  76  Am.  St.  Rep.  30,  57  N.  E.  41,  49 
L.R.A.  181 ;  People  ex  rel.  McPike  v.  Van 
DeCarr,  91  App.  Div.  20,  86  N.  Y.  Supp. 
644,  affirmed  in  178  N.  Y.  425,  102  Am.  St. 
Rep.  516,  70  N.  E.  965,  66  L.R.A.  189, 
though  Case  and  Comment  ventured  at 
the  time  to  contend  that  these  decisions 
were  wrong,  and  that  the  flag  was  a  legiti- 
mate object  of  government  protection, 
like  money  or  the  governmental  seal. 

The  court  in  Halter  v.  Nebraska,  su- 
pra, with  respect  to  the  question  of  po- 
lice power,  said :  "It  would  be  going 
very  far  to  say  that  the  statute  in  ques- 
tion had  no  reasonable  connection  with 
the  common  good,  and  was  not  promo- 
tive of  the  peace,  order,  and  well  being 
of  the  people." 

In  connection  witli  these  cases  it  is 
of  interest  to  note  that  the  following 
states  have  statutes  which,  among  oth- 
er things,  make  it  a  misdemeanor  to  sell, 
expose  for  sale,  or  have  in  possession 
for  sale,  any  article  of  merchandise  up- 
on which  shall  have  been  printed  or 
placed  for  purposes  of  advertisement  a 
representation  of  the  flag  of  the  United 
States :  Arizona,  California,  Colorado, 
Connecticut,  Delaware,  Idaho,  Indiana, 
Illinois,  Kansas,  Maine,  Massachusetts, 
Maryland,  Michigan,  Minnesota,  Missouri. 
Montana,  New  Hampshire,  New  York. 
North  Dakota,  Nebraska,  Ohio,  Oregon, 
Rhode  Island,  Utah,  Vermont,  Wisconsin, 
and  Wyoming. 

While  over  half  of  the  states  have  en- 
acted such  statutes,  Congress  appears  to 
have  established  no  regulation  as  to  such 
use  of  the  flag  except  that  contained  in  the 
act  of  1907  (34  Stat.  L.  1251),  authoriz- 
ing the  registration  of  trademarks  in  com- 
merce with  foreign  nations  and  among 
the  states,  "unless  such  mark  consists  of 
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or  comprises  the  flag  or  coat  of  arms  or 
other  insignia  of  the  United  States,  or 
any  simulation  thereof." 

Doctrine  of  "The  Law  of  the  Flag- 
Turning  now  from  the  question  of  use 
for  advertising,  let  us  sec  if  the  "law  of  the 
flag"  which  obtains  in  England  has  force 
with  us.  This  so-called  "law  of  the  flag" 
doctrine  is  that,  in  the  absence  of  an  ex- 
press indication  of  intention  to  the  con- 
trary, as  between  the  parties  to  a  con- 
tract of  affreightment,  there  is  a  strong 
presumption  in  favor  of  the  law  of  the 
ship's  flag.  See  Lloyd  v.  Guibert.  L.  R. 
1  Q.  B.  115,  5  Eng.  Rul.  Cas.  870;  Re 
Missouri  S.  S.  Co.  L.  R.  42  Ch.  Div.  321, 
upholding  this  rule. 

This  doctrine  has  not  found  favor  in 
this  country;  and  in  Liverpool  &  G.  W. 
Steam  Co.  v.  Phenix  Ins.  Co.  129  U.  S. 
397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469, 
the  validity  of  provisions  of  a  contract  of 
carriage  entered  into  between  a  resident 
of  New  York  and  the  agent  of  a  British 
company,  for  the  carrying  of  property 
to  Liverpool  on  an  English  vessel,  was 
held  to  be  determined  by  the  lex  loci  con- 
tractus, Mr.  Justice  Gray  remarking  that 
the  obligation  and  the  interpretation  of  a 
contract  are  to  be  governed  by  the  law  of 
the  place  where  it  is  made,  unless  the  par- 
tics  at  the  time  have  some  other  law  in 
view,  and  clearly  express  their  intention 
that  such  law  shall  govern. 

International  Aspects  of  the  Flag. 

International  law  furnishes  much  ma- 
terial connected  with  the  flag.  An  inter- 
esting incident  of  the  practice  of  navies 
to  confirm  their  flag  by  firing  a  gun  when 
meeting  within  the  3-milc  limit  occurred 
prior  to  the  Spanish-American  war.  The 
Valencia,  a  steamship  chartered  by  the 
Ward  Line  of  New  York,  when  leaving 
Guantanamo  Bay  was  fired  upon  twice 
by  the  Spanish  cruiser  ROina  Mercedes. 
The  first  shot  was  a  blank,  and  the  second, 
a  solid  shot,  was  fired  shortly  after,  upon 
the  Valencia's  failing  to  show  her  colors. 
The  matter  was  immediately  taken  up  by 
Secretary  Sherman  with  the  Spanish  min- 
ister. The  latter  stated  that  the  Valencia 
was  not  flying  her  flag,  although  the 
cruiser  was  displaying  hers;  and  he  fur- 
ther stated  that,  "following  the  practice 


of  all  navies,  she  confirmed  her  flag  by 
firing  a  gun,  and  after  the  regular  interval 
had  elapsed  she  fired  another  shot."  The 
captain  of  the  Valencia  contended  that  at 
the  time  the  cruiser  was  sighted  no* flag 
was  visible  from  his  vessel,  that  he  did 
not  take  the  first  shot  to  be  one  for  his 
colors,  but  when  the  second  one  fell  only 
80  yards  astern,  he  realized  the  purpose  of 
the  shots,  and  then  displayed  his  colors, 
although  none  were  then  visible  on  the 
cruiser. 

Secretary  Sherman  determined  that  no 
discourtesy  was  intended  by  the  master  of 
the  Valencia,  and  that  his  shortcoming,  if 
any,  was  an  excusable  error  of  judgment. 

In  his  communication  to  the  Spanish 
minister  he  said  that  he  could  not  refrain 
from  commenting  on  the  cruiser's  reck- 
lessness in  firing  on  the  Valencia,  know- 
ing, as  she  did,  what  vessel  it  was ;  and  he 
concludes  with  the  following  statement: 
"This  government  has  never  admitted 
that  life  and  property  may  be  unneces- 
sarily jeopardized  by  superior  force,  even 
when  an  offense  against  the  revenue  or 
other  formal  laws  may  have  been  com- 
mitted by  an  American  ship  within  a  for- 
eign jurisdiction;  and  it  cannot  be  ex- 
pected to  admit  that  one  of  its  ships,  or 
those  on  board,  may  be  endangered  be- 
cause of  a  friendly  foreign  commander's 
ideas  as  to  maritime  punctilio.  I  must 
repeat  the  hope  expressed  in  my  note  of 
the  29th  ultimo,  that  such  disagreeable  in- 
cidents as  this  he  not  suffered  to  recur." 
For.  Rcl.  1897,  504.  505,  506. 

It  has  been  held  that  the  rule  in  the 
United  States  Navy  Regulations,  that  a 
neutral  vessel  taken  as  a  prize  shall  wear 
her  national  flag  until  she  is  condemned, 
applies  more  strongly  in  cases  of  customs 
seizures. 

In  a  communication  from  Secretary 
Bayard  to  Mr.  Phelps,  Minister  to  Eng- 
land, November  6,  1886  (For.  Rel.  1886. 
362,  370),  in  a  case  involving  the  seizure 
of  an  American  fishing  vessel  by  the  Can- 
adian authorities  for  breach  of  port  rules, 
in  connection  with  which  her  flag  had 
been  hauled  down,  the  Secretary,  in 
speaking  of  the  application  of  the  rule 
allowing  neutral  vessels  taken  as  prizes 
to  wear  their  flag,  said  that  it  applies  "a 
fortiori  ...  in  cases  of  customs 
seizures,  where  fines  only  are  imposed, 
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and  where  no  belligerency  whatever  ex- 
ists. In  the  port  of  New  York,  and  other 
of  the  countless  harbors  of  the  United 
States,  are  merchant  vessels  to-day  flying 
the  British  flag,  which  from  time  to  time 
are  liable  to  penalties  for  violations  of 
customs  laws  and  regulations.  But  I 
have  yet  to  learn  that  any  officiarassum- 
ing,  directly  or  indirectly,  to  represent 
the  government  of  the  United  States, 
would  under  such  circumstances  order 
down  or  forcibly  haul  down  the  British 
flag  from  a  vessel  charged  with  such 
irregularity;  and  I  now  assert  that  if  such 
act  were  committed,  the  government,  aft- 
er being  informed  of  it,  would  not  wait 
for  a  complaint  from  Great  Britain,  but 
would  at  once  promptly  reprimand  the 
parties  concerned  in  such  misconduct,  and 
would  cause  proper  expressions  of  regret 
to  be  made." 

The  case  in  question  was  adjusted  by 
the  sending  of  an  apology  from  the  Can- 
adian authorities,  forwarded  through 
England. 

Salute  to  the  Flag  as  Reparation  for  Insult. 

A  noteworthy  incident,  illustrating  the 


significance  which  a  salute  to  the  flag 
may  have,  occurred  during  the  Spanish 
occupancy  of  Cuba.  In  1873  the  Virgin- 
ius,  flying  the  American  flag  and  having 
American  register,  was  overtaken  and 
captured  by  a  Spanish  man-of-war,  and 
certain  members  of  her  crew  were  con- 
demned to  death,  and  shot,  while  others 
were  held  as  prisoners.  The  ostensible 
charge  was  piracy,  which  was  based  on 
the  fact  that  the  vessel  was  engaged  in 
the  service  of  the  Cuban  insurgents  in 
conveying  arms,  etc. 

The  Spanish  minister  subsequently 
stated  that  the  government  was  resolved 
to  abide  by  the  principles  of  justice  and 
international  law,  and  expressed  a  desire 
to  make  reparation  for  the  offense  com- 
mitted. 

The  reparation  demanded  was  a  salute 
to  the  flag.  The  salute  was  agreed  to  if 
it  should  be  found  that  the  Virginius  was 
at  the  time  of  her  capture  entitled  to  fly 
the  American  flag.  It  was  subsequently 
found,  however,  that  the  papers  of  the 
vessel  had  been  obtained  by  a  false  affi- 
davit of  ownership,  and  the  demand  for 
the  salute  was  therefore  dropped. 


To  the  Union  we  look  up  as  the  temple  of  our  free- 
dom,— a  temple  founded  in  the  affections  and  supported 
by  the  virtue  of  the  people.  Here  we  will  pour  out 
our  gratitude  to  the  Author  of  all  good,  for  suffering  us 
to  participate  in  the  rights  of  a  people  who  govern  them- 
selves. Is  there,  at  this  moment,  a  nation  on  the  earth 
which  enjoys  this  right,  where  the  true  principles  of 
representation  are  understood  and  practised,  and  where 
all  authority  flows  from  and  returns,  at  stated  intervals, 
to  the  people?  1  answer,  there  is  not.  Can  a  govern- 
ment be  said  to  be  free  where  those  do  not  exist  ?  It 
cannot. — William  M.  Evarts. 

Trial  of  Savannah  Privaleen. 
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A  Safe  and  Sane  Fourth. 

*TpHE  movement  to  reform  our  method 
■  of  celebrating  the  Fourth  of  July  is 
almost  nation  wide.  The  governors  of 
the  following  states  have  this  year  taken 
a  positive  stand  for  a  more  rational  and 
less  dangerous  celebration  of  the  nation's 
greatest  ami  most  honored  holiday :  Ala- 
bama, Colorado,  Connecticut,  Delaware, 
Idaho,  Illinois.  Louisiana,  Maine,  Mary- 
land, Massachusetts,  Michigan,  Minne- 


sota, Missouri,  Montana,  Nevada,  New 
Jersey,  North  Carolina,  North  Dakota, 
Oregon,  South  Dakota,  Tennessee,  Ver- 
mont, Washington,  and  Wisconsin.  The 
public  is  becoming  convinced  of  the  folly 
of  celebrating  a  holiday  in  a  manner 
which  not  only  entails  large  and  wasteful 
expenditure,  but  annually  results  in  loss 
of  life  and  maimings  which  are  appalling 
in  the  aggregate. 

The  Rev.  Charles  I.  Truby,  of  Jcffer- 
sonville,  Indiana,  declares  that  more  lives 
have  been  lost  in  the  senseless  and  crimi- 
nal celebration  of  July  Fourth  than  in  his- 
toric battles  of  the  Revolution.  "Hospi- 
tals in  our  great  cities,"  said  Dr.  Truby, 
"prepare  for  July  Fourth  just  as  if  they 
were  preparing  for  battle.  The  corps  of 
nurses  is  increased,  bandages  arc  pre- 
pared, anti-toxin  is  stored  away  ready 
for  instant  use,  all  doctors  must  be  .it 
their  posts  of  duty  waiting  for  the 
maimed,  the  crippled,  the  wounded  to  be 
gathered  in.  Last  year  the  number  of 
maimed,  wounded,  and  killed  in  our  Re- 
public reached  the  gigantic  total  of  5,307. 
The  red  firecracker  of  1909  was  far  more 
deadlv  and  destructive  than  the  Redcoats 
of  1776." 

A  gross  injustice  has  been  done  the 
children  in  making  tbcm  responsible  for 
the  continuance  of  these  dangerous  ob- 
servances. The  children  have  had  to 
make  use  of  those  means  of  enjoyment 
that  are  within  their  reach,  but  this  year, 
apparently  for  the  first  time,  the  young 
people  have  been  consulted  upon  this 
matter.  They  are  manifesting  a  sense 
of  propriety  and  fitness  that  is  very  grati- 
fying, though  something  of  a  surprise  to 
many  of  their  elders.  In  Bloomfield, 
New  Jersey,  the  pupils  of  the  public 
schools  voted  to  abolish  explosives  by  a 
majority  of  106;  in  Montclair,  New  Jer- 
sey, the  vote  stood  663  against,  to  287 
for.  a  loud  Fourth,  while  in  Wilkcs- 
Barre,  Pennsylvania,  4,252  declared  for  a 
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safe  and  sane  celebration,  and  but  858 
against  it. 

The  mayors  of  forty-five  cities  have 
announced  their  determination  to  en- 
force the  ordinances  against  the  use  of 
dangerous  explosives.  The  great  city 
of  New  York  has  this  year  wheeled  into 
line  with  Cleveland,  Ohio,  Minneapolis, 
Minn.,  Toledo,  Ohio,  Washington,  D.  C, 
Springfield,  Mass.,  and  other  cities  which 
enforced  prohibitory  ordinances  last  year. 

"It  must  be  conceded  that  the  problem 
of  providing  substitute  methods  of  cele- 
brating the  nation's  natal  day  is  difficult 
of  solution,  but  many  excellent  plans 
have  been  suggested. 

Several  prominent  New  York  city  citi- 
zens have  proposed  that  there  be  hun- 
dreds of  small  celebrations  in  all  parts  of 
their  city,  one  in  each  of  the  smaller 
parks,  giving  the  children  themselves  an 
opportunity  to  act  out  the  struggles  for 
liberty, — not  only  the  American  struggle, 
but  also  Italian,  Russian,  German,  Swiss, 
according  to  the  locality  of  the  district, — 
with  brief  speeches  by  popular  orators  to 
show  the  meaning  of  the  events  acted  out 
by  the  children.  The  singing  of  patriotic 
songs  by  the  children,  it  is  urged,  should 
have  a  prominent  part  in  such  open- 
air  celebrations.  Children  like  to  march ; 
so  hundreds  of  parades,  with  bands  at  the 
head,  are  suggested.  If  these  plans  are 
carried  out.  the  Fourth  will  remain  "chil- 
dren's day,"  even  though  there  be  no  fire- 
crackers. Kite-flying  contests  in  differ- 
ent parts  of  the  city  are  also  proposed. 
Lee  F.  Hanmcr.  of  the  Russell  Sage 
Foundation,  has  suggested  that  at  a  given 
time,  perhaps  at  12  o'clock  noon,  all  the 
church  bells  of  the  city  ring  out,  as  the 
old  Independence  bell  did,  that  whistles 
blow  for  five  minutes,  and  that  promptly 
at  12  each  child  release  a  toy  balloon  with 
an  American  flag  attached.  It  has  also 
been  proposed  that  motion  pictures  of 
American  history  be  shown  in  the  small 
parks,  in  the  evening. 

Chicago  has  planned  a  Fourth  of  July 
spectacle  to  keep  the  populace  busy  and 
interested.  It  is  intended  to  have  a  pa- 
rade and  maneuvers  by  5,000  troups,  and 
there  will  be  an  airship  fete,  with  free 
seats  for  25.000  children.  Pittsburg  pro- 
jects a  day  of  pageantry  for  the  spec- 


tacular representation  of  epochs  and 
events  in  our  national  history.  Phila- 
delphia proposes  a  monster  patriotic  pro- 
gram, including  a  military  parade,  dis- 
plays of  fireworks  under  public  authority, 
and  expert  supervision,  and  games  for 
children  in  every  park  and  playground. 
Springfield,  Massachusetts,  will  repeat  its 
experiment  of  last  year,  and  celebrate  the 
Fourth  with  a  parade,  public  band  con- 
certs, land  and  water  sports,  a  historical 
pageant,  and  municipal  fireworks.  In 
Boston  there  will  be  a  parade  entitled 
"Independence  and  Its  Fruits,"  and  it 
will,  by  means  of  floats  and  marching  de- 
tachments, depict  scenes  of  the  time  of 
the  Revolution,  and  others  showing  Am- 
erican progress,  including  the  periods  of 
the  Civil,  Indian,  and  Spanish  wars.  It 
will  follow  the  German  idea  of  what  a 
parade  of  this  sort  should  be, — quality 
and  not  quantity, — although  it  will  be  a 
fairly  long  procession  if  plans  are  car- 
ried through.  Among  the  special  fea- 
tures to  be  depicted  in  the  floats  are  the 
Battle  of  Bunker  Hill,  Battle  of  Lexing- 
ton, Battle  of  Concord,  General  Gates 
and  the  Schoolboys,  Boston  Tea  Party, 
and  numerous  others. 

So  far  as  the  discussion  in  the  news- 
papers of  this  country  goes,  the  principle 
of  the  "safe  and  sane"  Fourth  of  July  is 
completely  accepted.  A  great  change  is 
seen  by  those  who  have  followed  the 
agitation  from  its  rather  weak  and  timid 
beginnings  ten  or  a  dozen  years  ago  to  its 
bold  and  insistent  demand  that  the  Fourth 
of  July  shall  no  longer  be  classed  as  a 
day  of  horrors.  At  the  first,  scores  of 
newspapers  scoffed  at  any  suggestion  that 
the  barbarisms  which  marked  the  recur- 
rence of  Independence  Day  should  be 
eliminated.  Who  would  offer  such  an  af- 
front to  patriotism?  Who  would  curb 
the  free  American  spirit?  Who  would 
subtract  from  the  immemorial  rights  of 
the  small  boy? 

But  sober  thought  has  decided  that  a 
tin  horn  and  a  cannon  cracker  are  not 
the  symbols  of  genuine  patriotism ;  that 
a  clatter  and  a  din  are,  after  all,  not  very 
appropriate  or  meaning  ways  for  a  great 
civilized  nation  to  celebrate  the  anniver- 
sary of  its  birth. 
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Taxing  the  Lawyers. 

OOXORABLE  James  Helme,  of  Adri- 
an,  Michigan,  according  to  the  Bat- 
tle Creek  Journal,  has  come  forward  with 
an  idea.  Says  James :  "There  is  a  dog 
law  which  helps  eliminate  worthless  dogs. 
Tax  the  lawyers  of  the  state.  We  have 
too  many  of  them,  and  a  tax  of  $25  or 
$50  each  would  help  weed  out  the  poor 
ones."  To  anybody  who  has  ever  at- 
tempted to  weed  out  a  lawyer  in  any 
way,  shape,  or  manner,  the  remarks  of 
Mr.  Helme  will  bear  peculiar  interest. 

It  is  not  exactly  his  idea  that  every 
attorney  should  go  about  with  a  little 
brass  license  tag  suspended  about  his 
neck,  or  that  he  should  wear  a  muzzle 
during  the  humid  months,  for  he  is  a 
lawyer  himself ;  but  since  he  is  a  lawyer, 
one  can  readily  perceive  his  feelings  in 
the  case  of  weeding  out  the  lawyers. 
The  profession  is  getting  to  be  uncom- 
fortably crowded.  Every  year  the  uni- 
versity graduates  several  hundred  more. 
This  condition  has  existed  until  the  hang- 
ing out  of  shingles  has  seriously  threat- 
ened the  reforestation  plan.  James  is 
right  in  a  way.  There  are  too  many  poor 
lawyers,  but  a  license  fee  is  not  the  best 
way  to  eliminate  them. 

Civil  Pensions. 

PRESIDENT  Taft  and  his  Cabinet  are 
*  committed  to  a  contributory  retire- 
ment fund  for  the  pensioning  of  aged 
government  clerks.  This  question  of 
pensions  for  government  clerks  has  been 
agitated  in  Congress  for  a  number  of 
years,  and  the  reorganization  of  the  ex- 
ecutive departments  on  an  efficiency  basis 
has  brought  the  administration  face  to 
face  with  the  problem.  It  is  asserted, 
says  the  Philadelphia  Record,  that  in 
many  branches  of  public  employment,  as 
in  the  naval  and  military  service,  the  rev- 
enue marine,  the  Federal  judiciary,  and 
municipal  police  and  fire  departments, 
retirement  on  half  pay,  more  or  less,  is 
now  the  privilege  of  those  who  have  be- 
come incapacitated  through  age.  accident, 
or  disease,  after  having  faithfully  served 
the  public ;  that  the  practice  is  extending 
mi  private  employments,  and  is  being  fol- 


lowed by  a  steadily  increasing  number 
of  manufacturing,  mining  and  railroad 
corporations.  Finally,  it  is  urged  that  a 
civil  pension  list  would  be  but  a  logical 
extension  of  the  merit  system,  and  that  in 
the  public  service  of  most  European  na- 
tions the  practice  has  long  been  estab- 
lished. 

In  answer  to  this  last  argument  it  is 
said  that  the  compensation  received  by 
employees  in  the  service  of  the  United 
States  is  liberal  enough  to  enable  them 
to  insure  against  the  disabilities  resulting 
from  age,  accident,  or  disease,  which  is 
not  the  case  in  Europe,  where  official 
salaries  in  the  lower  ranks  are  extremely 
small.  It  is  further  urged  that  the  sys- 
tem of  pensions  and  retirement  pay,  so 
far  as  it  has  been  adopted  in  this  coun- 
try, exists  mainly  in  dangerous  em- 
ployments ;  and  that  the  exceptions  which 
have  been  made  for  military  and  naval 
officers,  and,  in  a  modified  way,  for 
policemen  and  firemen,  cannot  be  regard- 
ed as  precedents  in  favor  of  a  general  ex- 
tension of  the  system  to  the  host  of  clerks 
and  inspectors  in  the  employ  of  the  gov- 
ernment. Moreover,  the  benefit  funds 
for  teachers,  police,  and  firemen  in  our 
municipalities,  and  the  insurance  funds 
created  for  {heir  employees  by  some  of 
our  great  corporations,  are  sustained  to 
a  large  extent,  if  not  wholly,  by  the  con- 
tributions of  the  beneficiaries  themselves. 

In  view  of  these  objections,  the  project 
to  insure  superannuated  Federal  employ- 
ees, as  recommended  to  Congress  by  Sec- 
retary MacYcagh  and  indorsed  by  the 
President,  takes  the  form  of  a  measure 
which  would  require  government  em- 
ployees to  become  their  own  insurers.  A 
fund  is  to  be  maintained  by  the  deduction 
of  a  certain  percentage  from  the  salaries 
of  all  persons  in  the  classified  civil  serv- 
ice, the  government  acting  as  trustee: 
and  from  this  it  is  proposed  to  provide 
for  the  aged  and  otherwise  disabled 
clerks.  To  make  a  beginning  it  would  be 
necessary  to  appropriate  a  comparatively 
small  amount  of  public  money.  There  is 
an  accumulation  of  "dead  wood"  in  all 
the  departments.  There  arc  many  em- 
ployees who  have  done  excellent  work  in 
their  time,  but  whose  efficiency  has  been 
reduced  to  zero  by  advancing  years.  The 
plan  would  enable  the  secretaries  to  clear 
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their  decks  without  exposing  these  em- 
ployees to  cruel  hardships,  and  the  public 
service  would  be  bettered. 

This  scheme  may  in  time  relieve  the 
hardship  of  the  situation,  but  is  not  yet 
available  for  those  who,  it  is  reported, 
were  given  notice  to  quit  on  June  30th. 
One  account  states:  "Seventy-three 
faithful  employees  of  the  Treasury  De- 
partment at  Washington,  most  of  them 
with  dependent  families,  have  been  given 
notice  to  quit  the  service  at  the  end  of 
June.  They  have  been  turned  out  to  die. 
The  government  has  wrung  from  them 
the  last  drop  of  useful  service." 

Another  despatch  states :  "On  a  recent 
Saturday  fully  200  of  the  fatal  blue  en- 
velopes were  distributed  among  the 
Treasury  employees,  noting  that  their 
services  would  no  longer  be  required 
after  June  30,  the  close  of  the  fiscal  year. 
This  means,  of  course,  their  dismissal 
from  employment,  and  that  means  food 
and  raiment  for  from  1,500  to  2,000 
people. 

Nearly  90  per  cent  of  the  discharged 
are  said  to  be  old  men  and  women  who 
have  been  in  the  government  service  for 
many  years,  some  of  them  for  a  genera- 
tion. Nearly  alj  of  these  have  lived  up 
to  their  incomes,  and  they  go  into  the 
world  hopeless  and  poverty  stricken  and 
helpless  to  secure  other  employment.  It 
is  a  sympathetic  if  not  a  pathetic  situa- 
tion.   Their  hair  now  whitened,  their 


fingers  tremulous,  their  eye-sight  dim, 
these  workers  are  dazed  by  the  sudden- 
ness of  the  blow,  and  know  not  which 
way  to  turn. 

While  the  salaries  of  the  President, 
members  of  Congress,  and  the  other  high 
officials  have  been  increased,  the  wages  of 
the  civil  service  employees  have  not  been 
raised  for  over  fifty  years.  With  the  cost 
of  living  ever  increasing,  it  has  therefore 
been  impossible  for  these  clerks  to  save 
anything  for  a  "rainy  day."  Most  of 
them  had  a  continuous  struggle  to  make 
both  ends  meet. 

On  every  hand,  government  officials 
declare  that  it  is  "impossible"  to  have 
Congress  pass  an  old  age  pension  bill  for 
the  civil  servants  of  the  government. 
Despite  the  fact  that  these  soldiers  of 
peace  have  the  same  employer  as  the 
soldiers  of  war,  these  "can't-do-it"  states- 
men urge  that  Uncle  Sam  cannot  afford 
to  put  all  of  his  employees  on  the  same 
plane.  Why  should  they  not  be  provided 
for  as  well  as  President's  wives,  or  mar- 
tial heroes  who  never  saw  a  hostile  battle- 
flag  or  heard  a  shot  fired  in  anger? 

In  the  meantime  those  that  are  now  be- 
ing discharged  are  without  support.  The 
workers,  who  have  given  long  and  faith- 
ful service  to  the  richest  government  on 
earth,  arc  destitute.  There  certainly 
ought  to  be  some  means  devised  of  af- 
fording relief. 


Everywhere  there  is  order;  everywhere  there  is 
security.  Everywhere  the  law  reaches  to  the  highest, 
and  reaches  to  the  lowest,  to  protect  him  in  his  rights, 
and  to  restrain  him  from  wrong  ;  and  over  all  hovers 
liberty,  that  liberty  which  our  fathers  fought  and  fell  for 
on  this  very  spot,  with  her  eyes  ever  watchful  and  her 
eagle  wing  ever  wide  outspread. — Daniel  Webster. 

Addrett  at  the  completion  of  the  Bunker  Hill  Monument,  CWleriown.  Man..  June.  1845. 
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New  Decisions 

A  brief  review  of  recent  important  or  novel 
decisions  made  by  the  courts  of  the 
English  speaking  world. 


Snowstorm  as  The  authorities  are  ap- 
act  of  God.  parently  agreed  upon  the 
proposition  that  an  un- 
usually heavy  snowstorm  which  ties  up 
railroad  operations  to  such  an  extent  as 
to  obstruct  the  movements  of  trains  is 
an  act  of  God  which  will  relieve  a  com- 
mon carrier  from  liability  for  loss  of 
goods  or  for  injuries  to  passengers 
caused  thereby.  In  consonance  with  this 
rule,  it  is  held  in  Cormack  v.  New  York, 
N.  H.  &  II.  R.  Co.  196  N.  Y.  442,  90  N. 
E.  56,  24  L.R.A.  (N.S.)  1209,  that  a 
snowstorm  and  wind  which  so  drifts  the 
snow  over  the  switches  in  a  railroad  yard 
that  they  cannot  be  operated  from  the 
tower,  and  cannot  be  dug  out  by  the  avail- 
able men,  so  that  the  use  of  the  yard  has 
to  be  abandoned  to  such  an  extent  that 
an  incoming  train  cannot  approach  nearer 
to  the  station  than  600  feet  therefrom, 
is  an  act  of  God  which  will  relieve  the 
carrier  from  liability  for  detaining  pas- 
sengers at  that  point,  although  they  are 
thereby  compelled  to  remain  in  the  cold 
over  night. 

Power  of  bank  or  trust  An  apparently 
company  to  guarantee  new  question  is 
sale  of  securities.  presented  in  the 

case  of  Gause  v. 
Commonwealth  Trust  Co.  196  N.  Y.  134, 
89  N.  E.  476,  24  L.R.A.(N.S.)  967,  hold- 
ing an  attempt  by  a  trust  company  organ- 
ized to  do  a  banking  business,  and  to  per- 
form duties  which  are  largely  judicial  in 
their  nature,  to  guarantee  the  sale  of  se- 
curities of  a  stranger,  in  order  to  induce 
him  to  come  into  a  pooling  agreement  in 
which  the  company  is  not  interested,  ultra 
vires  and  void. 

Validity  of  retro-  The  validity  ot  a  re- 
spectivc  by-law.    trospective  by-law,  or 
other  rule  of  a  benefit 
association,  as  to  the  manner  of  establish- 
ing a  claim  against  it,  is  upheld  in  Mon- 


ger v.  New  Era  Association,  156  Mich. 
645,  121  N.  W.  823,  holding  that  the  con- 
tract or  vested  rights  of  a  member  of  a 
mutual  benefit  society,  who  has  agreed  to 
be  bound  by  future  by-laws,  are  not  im- 
paired by  a  by-law  requiring  that  all 
claims  against  the  society  must  be  sub- 
mitted for  adjustment  to  the  tribunals  es- 
tablished within  the  association.  The 
sole  preceding  decision  discussing  the 
question  supports  the  conclusion  reached 
in  the  Monger  Case,  as  appears  by  the 
note  appended  thereto  in  24  L.R.A. 
(N.S.)  1027. 

Right  of  indorser  of  lost    An  unusual 
bill,  note  or  check  to       question  is 
maintain  action  thereon,    presented  bv 

the  South 
Carolina  case  of  Smith  v.  Nelson,  65  S. 
E.  261,  holding  that  the  payee  of  a  check 
alleged  to  be  lost,  who  has  indorsed  it 
and  delivered  it  to  a  stranger  in  payment 
of  a  debt,  has  sufficient  interest  to  be  en- 
titled to  maintain  an  action  against  the 
maker  for  its  amount.  The  earlier  deci- 
sions upon  this  question,  as  disclosed  by  a 
note  accompanying  the  case  in  24  L.R.A. 
(N.S.)  644,  have  not  been  uniform. 

* 

Liability  of  state  on  local    A  novel  and 
improvement  bonds.  interesting 

question  is 

presented  bv  the  case  of  Union  Trust  Co. 
v.  State,  154  Cal.  716,  99  Pac.  183,  24 
L.R.A. (  N.S.)  1111,  holding  that  the  state 
is  not  liable  on  bonds  issued  by  a  city  for 
the  making  of  a  local  improvement,  which 
were  to  be  paid  from  assessments  on 
property  benefited,  merely  because  the 
state  had  authorized  their  issuance,  and 
had  provided  how  the  funds  should  be 
raised,  and  because  the  officers  charged 
with  the  duty  of  collecting  the  funds  had 
failed  to  do' so. 
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Liability  of  connecting  car-  The  liability 
tier  for  loss  of  baggage,  of  a  con- 
necting car- 
rier for  the  loss  of  baggage  belonging  to 
a  passenger  who  discontinues  his  journey 
or  changes  route  at  the  junction  point 
seems  to  have  been  considered  for  the 
first  time  in  the  North  Carolina  case  of 
Kindley  v.  Seaboard  Air  Line  R.  Co.  65 
S.  E.  897,  24  L.R.A.(N.S.)  634,  holding 
that  a  carrier  which  receives  at  a  junc- 
tion point  a  trunk  checked  on  a  through 
ticket  by  another  carrier  with  which  it 
has  no  partnership  relations,  and  carries 
it  to  destination  after  the  passenger,  be- 
cause of  the  lateness  of  his  train,  has 
turned  back  to  his  starting  point,  is  not, 
where  by  the  statute  the  unused  portion 
of  his  ticket  must  be  redeemed,  so  that  it 
will  receive  no  compensation  for  its  serv- 
ice, liable  for  the  theft  of  articles  from 
the  trunk  while  in  its  possession,  in  the 
absence  of  gross  negligence  on  its  part, 
although  it  deposits  the  trunk  in  its  sta- 
tion when  destination  is  reached. 

Validity  of  agreement  Agreements  by 
not  to  engage  in      employees,  ancil- 
competing  business,    lary  to  contracts 

of  employment, 
restricting  their  right  to  labor  along  the 
same  lines,  either  for  themselves  or  oth- 
ers, upon  the  termination  of  their  present 
employment,  arc  not  favored  in  law,  and, 
where  general  as  to  scope  of  territory, 
are  prima  facie  void.  The  cases  upon  the 
subject  are  reviewed  in  a  note  in  24 
L.R.A.f  N.S.)  933,  which  accompanies 
the  New  Jersey  case  of  Tavlor  Iron  & 
Steel  Co.  v.  Nichols.  69  Atl.  186,  holding 
that  a  contract  for  personal  services, 
which  forbids  the  employee  to  divulge 
any  information  known  to  him,  or  ac- 
quired by  him  during  his  employment,  re- 
lating to  the  process  of  manufacture,  and 
which  requires  him  to  hold  inviolate  the 
treatment,  processes,  and  secrets  known 
to  or  used  by  him  in  the  works  of  the 
employer,  and  which  is  unlimited  as  to 
time  and  place,  will  not  be  enforced. 

Validity  of  agreement  in  Covenants  in 
xestraint  of  trade  ancil-  general  re- 
lary  to  sale  of  business,    straint  of 

trade,  ancil- 
lary to  the  sale  of  a  business,  trade,  occu- 


pation, or  profession,  together  with  the 
good  will  thereof,  may  be  held  violative 
of  public  policy,  either  because  the  re- 
striction is  more  extensive  than  the  pro- 
tection of  the  covenantee  reasonably  re- 
quires, or  because,  irrespective  of  the  ne- 
cessities of  the  covenantee,  the  interests 
of  the  public  will  not  permit  of  a  general 
restriction.  The  question  is  presented  in 
the  case  of  Fleckenstein  Bros.  Co.  v. 
Fleckenstein,  76  N.  J.  L.  613,  71 
Atl.  265,  holding  that  a  contract 
by  one  selling  his  interest  in  the  busi- 
ness of  curing  and  selling  meat,  not 
to  engage  in  a  competing  business  with- 
in 500  miles  of  the  city  where  the  busi- 
ness is  located,  may  be  construed  to  mean 
that  he  will  not  engage  in  such  business 
either  in  such  city  or  within  500  miles 
thereof,  and  may  be  held  reasonable  and 
enforced  so  far  as  the  city  is  concerned, 
although  it  may  be  found  unreasonable  as 
to  the  exterior  territory.  The  case  is  ac- 
companied by  an  extensive  note  in  24 
L.R.A.(  N.S.)  913,  in  which  the  decisions 
on  the  subject  are  reviewed. 

s 

Former  jeopardy.  A  sharp  conflict  of 
authority  exists  as  to 
the  effect  of  granting  a  new  trial  after  a 
conviction  upon  a  lower  charge,  where 
the  defendant  was  indicted  for  a  higher 
crime.  One  theory  is  that  if  a  defendant 
voluntarily  appeals  from  a  conviction  of 
the  lower  charge,  he  thereby  waives  the 
acquittal  upon  the  higher  charge,  and, 
upon  the  conviction  being  set  aside,  his 
position  is  as  if  no  trial  at  all  had  been 
had.  The  opposing  theory  is  that  the  de- 
fendant, having  once  been  acquitted  of 
the  higher  charge,  cannot  again  be  tried 
upon  that  charge  without  being  denied 
the  constitutional  protection  against 
double  jeopardy.  The  Georgia  case  of 
Brantley  v.  State,  132  Ga.  573,  22  L.R.A. 
(N.S.)  959,  64  S.  E.  676.  adheres  to  the 
former  view,  and  has  recently  been  af- 
firmed by  the  Supreme  Court  of  the  Unit- 
ed States  (U.  S.  Adv.  Sheets  1909,  p. 
514),  which  holds  that  a  person  convicted 
of  a  lesser  grade  of  homicide  than  that 
charged  in  the  indictment,  who  obtains  a 
reversal  of  the  judgment  upon  appeal, 
is  not  placed  twice  in  jeopardy  by  a  sec- 
ond trial  for  murder  under  the  same  in- 
dictment. 
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Survival  of  statutory  action  Consider- 
for  wrongful  death  to       able  con- 
personal  representatives  of   flict  of  opin- 
original  beneficiary.        ion  exists 

among  the 

courts  as  to  the  effect  of  the  death  of  the 
beneficiary  of  a  statutory  right  to  recover 
for  another's  wrongful  death,  upon  the 
cause  of  action.  Where  no  action  has 
been  begun  by  the  original  beneficiary, 
it  is  held  in  the  recent  Missouri  case  of 
Gilkeson  v.  Missouri  P.  R.  Co.  121  S.  W. 
138,  that  the  right  of  action  does  not  sur- 
vive to  his  estate.  This  view  is  not  with- 
out support  in  the  earlier  decisions,  as 
disclosed  bv  the  note  appended  to  the 
Gilkeson  Case  in  24  L.R.A.  (N.S.)  844. 

Presumption  of  fraud  There  has  been 
from  vendor's  re-  a  marked  con- 
tention  of  chattel.       flict    on  the 

question  wheth- 
er the  presumption  of  fraud  flowing  from 
the  retention  of  a  chattel  by  the  vendor 
is  conclusive  or  not ;  so  much  so  that  the 
matter  has  generally  been  taken  in  hand 
by  the  legislature,  and  settled  one  way  or 
the  other.  The  modern  doctrine  is  that 
the  presumption  is  prima  facie  only.  The 
cases  upon  this  question  arc  discussed  in 
an  exhaustive  subject  note  in  24  L.R.A. 
(N.S.)  1127,  appended  to  the  case  of 
Wilson  v.  Walrath,  103  Minn.  412,  115 
N.  W.  203,  holding  that  a  sale  of  personal 
property,  the  possession  thereof  remain- 
ing in  the  vendor,  is,  under  Minn.  Rev. 
Laws  1895,  §  3496,  presumptively  fraud- 
ulent and  void  as  against  the  creditors  of 
the  vendor  and  subsequent  purchasers  in 
good  faith. 

Judicial  sale  of  insured  It  is  well 
property  as  change  in  inter-  settled  that 
est,    title    or    possession,    a  judicial 

sale  of  in- 
sured property  is  no  such  change  in  title, 
interest,  or  possession  as  will  defeat  a  re- 
covery upon  a  policy  of  insurance  which 
provides  that  it  shall  be  avoided  if  such 
change  occur,  where  there  is  left  in  the 
owner  of  the  property  an  equity  of  re- 
demption, and  the  loss  occurs  before  the 
expiration  of  the  period  of  redemption. 
But  it  is  held  in  the  recent  Washington 
case  of  Mollcr  v.  Niagara  F.  Ins.  Co. 
103  Fac.  449,  that  a  confirmed  adminis- 


trator's sale  of  insured  property  is  within 
a  provision  of  the  policy  making  it  void 
if  any  change  takes  place  in  the  interest, 
title,  or  possession  of  the  subject  of  insur- 
ance by  legal  process,  voluntary  act  of  the 
insured,  or  otherwise,  although  no  deed 
has  been  delivered  or  money  paid,  since 
the  equitable  title  passed  when  the  sale 
was  confirmed,  where  the  statute  provides 
that  when  certain  facts  are  shown  to  the 
court  it  shall  make  an  order  confirming 
the  sale  and  directing  conveyances  to  be 
executed,  and  such  sale  from  that  time 
shall  be  confirmed  and  valid.  The  cases 
upon  this  subject  are  reviewed  in  a  note 
accompanying  the  decision  in  24  L.R.A. 
(N.S.)  807. 

Libel  without  in-  The  proprietors  of 
tent  to  defame.  an  English  news- 
paper published  an 
article  containing  defamatory  statements 
concerning  the  conduct,  at  a  motor  festi- 
val, of  an  imaginary  person  to  whom  they 
gave  a  fictitious  name  so  unusual  as  not 
likely  to  be  that  of  an  existing  individual. 
The  name  (Artemus  Jones)  was  in  fact 
that  of  a  barrister,  who  brought  action 
against  the  proprietors  and  publishers  of 
the  newspaper  for  libel.  Although  the 
defendants'  testimony  that  they  knew  of 
no  such  person  as  the  plaintiff  was  quite 
frankly  accepted  as  true  by  counsel  for 
the  plaintiff,  yet  the  latter  was  awarded 
£1750  damages. 

In  the  court  of  appeal  it  was  held 
(Jones  v.  Hulton  [  1909]  2  K.  B.  444,  78 
L.J.  K.  B.  937),  per  Farwell,  L.  J.,  that 
it  is  not  enough  for  a  plaintiff  in  libel  to 
show  that  the  defendant  has  made  a  libel- 
ous statement,  and  that  the  plaintiff's 
friends  and  acquaintances  believe  it  to 
be  written  of  him ;  he  must  also  prove 
that  the  defendant  printed  and  published 
it  of  him.  This  can  be  done  not  only  by 
showing  that  such  was  the  defendant's 
actual  intention,  but  also  by  showing  that 
the  statement  is  made  recklessly,  careless 
whether  it  fits  the  plaintiff  or  not.  The 
question  is  not  what  the  defendant  really 
intended  in  his  heart,  but  what  his  words, 
taken  with  the  relevant  surrounding  cir- 
cumstances and  fairly  construed,  meant. 
The  fact  that  the  plaintiff  was  unknown 
to  the  defendant  is  not  of  itself  a  con- 
clusive defense.    The  House  of  Lords 
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has  unanimously  affirmed  the  judgment 
of  the  court  of  appeal. 

It  has  been  heretofore  decided,  in  Shep- 
heard  v.  Whitakcr,  L.  R.  10  C.  P.  502, 
says  the  Law  Quarterly  Review,  that  if 
an  employer  intends  to  publish  a  true  and 
harmless  statement  about  a  person,  but, 
by  a  mechanical  blunder  of  his  servant, 
the  statement  as  printed  becomes  differ- 
ent and  defamatory,  the  employer  is  lia- 
ble to  the  person  injured.  Now  the  fur- 
ther step  is  taken  that  if  a  publisher  uses 
a  mere  typical  or  fictitious  name,  without 
knowing  that  there  is  any  real  person 
called  by  that  name,  then  if  there  is  such 
an  existing  individual,  and  if  the  words 
may  be  reasonably  understood  as  defama- 
tory of  him,  a  jury  may  find  that  he  has 
actually  been  defamed,  and  award  him 
damages.  This  may  be  very  just  law, 
provided  we  bear  in  mind  the  qualifica- 
tion intended  by  Farwell,  L.  J.,  namely, 
that  there  is  an  element  of  recklessness. 
It  is  material  that  the  publisher  neither 
knew  nor  cared  whether  there  was  a  real 
person  of  the  name  used,  and  took  no 
pains  to  find  out  or  to  make  it  clear  that 
his  words  did  not  refer  to  any  real  person. 
All  the  learning  and  suhtilty  of  the  Lord 
Justice,  backed  by  the  agreement  of  the 
noble  and  learned  Lords  above  named, 
still  fail  to  convince  us  that  this  is  not 
also  very  new  law.  As  it  stands,  Farwell, 
L.  J.,  has  not  told  us  exactly  how  prudent 
he  thinks  a  writer  ought  to  be.  Will 
timid  novelists  take  refuge  in  the  conven- 
tional Titius  and  Sempronia,  Doris,  Ly- 
cidas,  and  the  rest,  who  were  the  puppets 
of  the  Tatlcr'  and  the  'Spectator'  under 
Queen  Anne?  Or  will  some  litigious 
John  Stiles  bring  actions  against  the  pub- 
lishers of  all  the  text-books  which  impute 
criminal  offenses  or  bankruptcy  to  his 
shadowy  namesake?  (Protestando  that 
if  there  be  any  real  John  Stiles  who  sees 
these  lines,  we  distinctly  and  expressly  do 
not  impute  litigiousness  to  him,  or  to  any 
other  real  John  Stiles,  his,  their,  or  any  of 
their  executors,  administrators,,  or  as- 
signs.) On  the  whole  we  rather  think  it 
will  turn  out  that  the  practical  effect  of 
the  decision  is  not  very  great. 

Duty  of  servant  to  obey  This  interesting 
his  master's  orders.      question  was 

passed  upon  in 
the  case  of  Development  Co.  v.  King,  88 


C.  C.  A.  255,  161  Fed.  91,  holding  that 
the  fact  that  a  reasonable  order  given  by 
an  employer  to  his  employee  is  distasteful 
to  the  latter,  and  given  in  bad  faith,  for 
the  purpose  of  getting  rid  of  him,  does 
not  justify  refusal  to  comply  with  it.  It 
is  further  determined  that  one  employ- 
ing another  to  perform  such  duties  as  he 
may  be  directed  to  perform  cannot  re- 
quire him  to  make  investigations  involv- 
ing the  expenditure  of  money,  without 
making  reasonable  provision  therefor,  in 
view  of  the  conditions  under  which  the 
investigations  are  to  be  made.  Whether 
or  not  an  order  issued  to  a  servant  so 
employed  is  unreasonable,  so  as  to  justify 
his  refusal  to  obey  it,  is  held  to  be  a  ques- 
tion for  the  jury.  The  cases  upon  the 
question  are  reviewed  in  an  extensive  and 
exhaustive  subject  note  which  accompa- 
nies the  King  Case  in  24  L.R.A.(N.S.) 
812. 

Slander  and  libel  in  The  numerous 
charging  woman  cases  relating  to 
with  unchastity.      this    subject  are 

collated  in  an  ex- 
tensive and  exhaustive  subject  note  in 
24  L.R.A.(N.S.)  577,  appended  to  the 
case  of  Battles  v.  Tyson,  77  Neb.  563,  10 
N.  W.  299,  holding  that  to  charge  a 
woman  with  being  a  lewd  character,  of 
using  her  body  for  commercial  purposes, 
and  with  keeping  a  gambling  room,  is  ac- 
tionable per  sc.  The  note  is  also  accom- 
panied by  the  case  of  Brinsfield  v.  IIow- 
cth,  107  Md.  278,  68  Atl.  566,  holding 
that  a  charge  that  a  girl  is  fast,  of  loose 
character,  and  not  fit  to  teach  school,  is 
not  actionable  per  se,  in  the  absence  of 
anything  to  show  that  the  words  had  ac- 
quired by  local  understanding  a  meaning 
imputing  want  of  chastity. 

Effect  on  lien  of  uwrt-  The  numerous 
gage  of  entry  of  judg-  authorities  up- 
ment  upon  bond  or  note,    on  this  question 

are  reviewed  in 
a  note  in  24  L.R.A.(N.S.)  1095,  append- 
ed to  the  recent  Kansas  case  of  Rossiter 
v.  Mcrriman,  80  Kan.  739,  104  Pac.  858, 
which,  in  conformity  with  the  general 
rule  that  the  lien  of  a  mortgage  is  not 
destroyed  by  the  mere  entry  of  judgment, 
without  satisfaction,  upon  the  note  or 
bond  which  it  secures,  in  an  action  which 
did  not  seek  also  to  foreclose  the  mort- 
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gage,  holds  that  a  creditor  holding  a  note 
secured  by  a  mortgage  may  take  judg- 
ment on  the  note  alone,  without  releasing 
the  mortgage  lien  or  waiving  his  right  to 
foreclose  the  mortgage. 

Liability  for  injury  As  shown  by  a  re- 
from  hanging  wires,  view  of  the  au- 
thorities in  24 
L.R.A.  (N.S.) 
978,  it  is  generally  held  that  where  a 
company  maintaining  overhead  wires 
permits  one  of  them  to  fall  to  the  ground, 
or,  with  knowledge  of  the  fact,  allows  a 
piece  of  wire  to  hang  over  its  wires  in 
such  a  way  as  to  come  in  contact  with 
the  people  on  the  street,  the  company  will 
be  liable  for  any  injuries  resulting  there- 
from, notwithstanding  the  fact  that  some 
third  person  has  in  some  way  moved  the 
wires,  and  this  act  might  be  considered 
the  immediate  cause  of  the  injury.  The 
liability  of  the  company  is  placed  upon 
the  ground  that  it  should  have  foreseen 
that  some  person  would  interfere  with  the 
hanging  wires.  The  case  of  Seith  v. 
Commonwealth  Electric  Co.  241  111.  252, 
89  N.  E.  425,  which  accompanies  the 
note,  holds,  however,  that  an  electric 
light  company  which  is  negligent  in  the 
maintenance  of  its  wires  so  that  one  falls 
near  a  sidewalk  is  not  liable  for  injury 
to  a  passer-by  through  contact  with  the 
wire,  caused  by  its  being  struck  by  a 
policeman's  club,  not  for  the  purpose  of 
removing  it  as  a  source  of  danger,  since 
the  company  was  not  bound  to  anticipate 
such  interference  with  the  wire,  and  its 
negligence  was  not,  therefore,  the  proxi- 
mate cause  of  the  accident. 

Prohibition  to  restrain  suit  This  unusu- 
prosecuted   collusxvely      al  question 
or  for  ulterior  purpose.      was  consid- 
ered in  the 

Utah  case  of  Board  of  Home  Missions  v. 
Maughan.  101  Pac.  581,  24  L.R.A. (N.S.I 
874.  holding  that  a  court  of  general  ju- 
risdiction will  not  be  prohibited  from  en- 
tertaining a  garnishment  proceeding,  al- 
though it  is  instituted  collusively,  in  the 
interest  of  the  principal  debtor,  for  the 
purpose  of  vexing  and  hnrrassing  the 
garnishee  and  obtaining  evidence  for  use 
in  another  proceeding,  where  the  statute 
authorizes  prohibition  when  the  proceed- 


ing against  which  it  is  sought  is  without 
or  in  excess  of  the  court's  jurisdiction. 
In  an  earlier  case  where  a  writ  of  pro- 
hibition was  sought  to  restrain  further 
prosecution  of  a  criminal  charge,  the 
court  intimated  that  even  though  the  jus- 
tice acquired  and  assumed  jurisdiction 
for  ulterior  purposes,  while  it  would  be 
reprehensible  in  him  as  an  officer,  and 
would  furnish  a  sufficient  reason  for  in- 
voking the  statute  providing  for  changes 
of  venue,  it  did  not  go  to  the  jurisdiction 
of  the  justice,  and  furnish  a  basis  for  the 
issuance  of  the  writ  of  prohibition. 

Right  to  jury  in  quo  The  question  of 
warranto  proceedings,    the  right  to  a 

jury  trial  in  quo 
warranto  proceedings  has  been  seldom 
adjudicated,  but,  in  so  far  as  such  author- 
ities exist,  they  disclose  a  marked  differ- 
ence of  opinion.  The  conflict  is  due  in 
part  to  the  dissimilarity  of  state  statutes, 
and,  in  their  absence,  to  the  fact  that  the 
common  law  of  England  governing  the 
question  was  unsettled  at  the  time  it  was 
transplanted  to  this  country.  There  is 
also  a  lack  of  agreement  whether  the 
right  to  a  jury  in  such  cases  was  a  com- 
mon-law right  which  was  preserved  by 
the  constitutions.  It  may  be  said,  how- 
ever, that  the  practice  has  been  almost 
universal  to  submit  the  questions  of  fact 
arising  in  quo  warranto  proceedings  to  a 
jury.  The  earlier  cases  upon  this  subject 
are  reviewed  in  a  note  to  Ruckman  v. 
State.  24  L.R.A.  806.  while  the  more  re- 
cent decisions  are  collated  in  a  note  in  24 
L.R.A.  (N.S.)  639,  appended  to  the  re- 
cent Oklahoma  case  of  State  ex  rel.  West 
v.  Cobb,  104  Pac.  361,  holding  that  the 
law  in  force  in  the  territory  of  Oklahoma 
at  the  time  of  the  admission  of  the  state 
gave  a  respondent  in  an  action  in  the  na- 
ture of  quo  warranto  a  right  to  a  trial 
by  jury  of  all  issues  of  fact,  and  that  this 
right  remains  in  force  in  the  state. 

Car  advertising.  A  question  upon  which 
there  is  but  little  direct 
authority  is  presented  in  the  Virginia  case 
of  National  Car  Advertising  Co.  v.  Louis- 
ville &  N.  R.  Co.  66  S.  E.  88.  24  L.R.A. 
(N.S.)  1010,  holding  that  a  railroad  com- 
pany has  no  implied  power  to  grant  thr 
exclusive  right  to  use  its  box  cars  for  ad- 
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vertising  purposes.  The  few  earlier  deci- 
sions seem  to  agree  with  this  case  in 
holding  that  the  leasing  of  space  in  the 
cars  or  coaches  for  advertising  purposes 
is  not  a  necessary  incident  to  the  express 
or  implied  powers  commonly  granted 
common  carriers,  or  the  purposes  for 
which  these  corporations  are  chartered, 
and  that,  therefore,  the  acts  of  a  common 
carrier  in  entering  into  a  contract  for  the 
lease  of  advertising  space  on  its  cars  or 
coaches  is  an  ultra  vires  act. 

Liability  for  prop-  A  question  not  previ- 
erty  destroyed  aft-  ously  passed  upon  by 
er  iinal  judgment  the  courts  was  pre- 
in  replevin.  scnted  by  the  South 
Dakota  case  of  Ewald 
v.  Boyd,  123  N.  W.  66,  24  L.R.A.(N.S.) 
739,  holding  that  one  against  whom  is 
entered  a  judgment  for  the  return  to  an- 
other of  certain  personal  property  or  its 
value  cannot  avoid  liability  for  the  value 
of  the  property,  in  case  it  is  destroyed  be- 
fore it  is  actually  returned,  by  notifying 
the  other  party  to  come  and  get  it,  since 
it  is  his  duty  to  make  the  delivery.  By 
the  weight  of  authority,  the  destruction  of 
the  property  in  the  hands  of  the  losing 
party  pending  suit,  even  without  his  fault, 
does  not  excuse  him  from  paying  for  its 
value.  There  seems  to  be  no  reason  why 
a  different  rule  should  obtain  when  the 
destruction  occurs  after  final  judgment, 
but  before  delivery  of  the  property. 

Civil  liability  for  A  novel  as  well  as 
injury  to  tr'espas-  difficult  question  is 
ser  by  means  of  presented  in  the  rc- 
dangerous  instru-  cent  Alabama  case 
ment.  of    Scheuermann  v. 

Scharfenberg,  50  So 
335,  holding  that  the  owner  of  a  store- 
house in  which  goods  and  other  valuables 
are  kept  by  him  is  not  liable  in  trespass 
to  a  would-be  burglar  who  is  shot  by 
means  of  a  spring  gun  placed  in  the 
building  for  the  purpose  of  shooting  per- 
sons who  may  attempt  to  burglarize  it. 
where  the  gun  is  discharged  by  the  bur- 
glar after  the  breaking  is  complete.  A 
man  who  sets  spring  guns  and  mantraps 
upon  his  premises  must  see  to  it  that  they 
do  not  inflict  injury  upon  those  who  go 
thereon  for  lawful  purposes,  nor  has  he 
a  right  to  defend  his  property  against 
mere  trespassers  by  means  of  such  deadly 


agencies,  but  he  may  undoubtedly  use 
them  for  his  protection  in  the  nighttime 
from  thieves  and  burglars.  His  liability 
as  to  mere  trespassers  who  have  no  fe- 
lonious intent  depends,  however,  upon 
notice  to  them  of  the  dangerous  agency, 
for  it  is  generally  held  that  an  injury 
sustained  by  one  who  defiantly  places 
himself  in  peril  after  due  notice  must  be 
taken  to  be  the  result  of  his  own  act,  for 
which  he  cannot  recover.  The  recent 
cases  upon  this  question  are  reviewed  in 
a  note  which  accompanies  the  Scheuer- 
mann Case  in  24  L.R.A.(N.S.)  369, 
which  is  supplementary  to  an  earlier  note 
in  29  L.R.A.  154. 

Right  of  action  by  The  recent  case  of 
owner  of  upland  Home  for  Aged 
for  interference    Women  v.  Common- 
with  access  to    wealth,    202  Mass. 
nazigable        422,  89  N.  E.  124, 
xvater.  24  L.R.A.(N.S.)  79, 

holds  that  a  plan  for 
the  improvement  of  a  tidal  txxly  of  water 
for  the  benefit  of  navigation,  which  in- 
cludes the  construction  of  a  public  park 
along  a  strip  formerly  occupied  by  the 
tide  water,  in  front  of  riparian  property 
which  is  thereby  completely  cut  off  from 
access  to  the  water,  docs  not  exceed  the 
power  of  the  government  over  the  land 
under  the  water,  which  was  owned  by  it, 
so  as  to  entitle  the  riparian  owner  to  com- 
pensation for  the  injury  thereby  caused 
to  his  property.  This  decision  is  not  in 
conformity  with  the  rule  which  has  pre- 
vailed in  England  and  the  countries  fol- 
lowing its  law,  to  the  effect  that  riparian 
rights  cannot  be  taken  by  the  public  for 
the  improvement  of  navigation  without 
compensation.  It  is  evident  that  the 
English  doctrine  cannot  well  be  denied  in 
this  country,  if  the  riparian  right  of  ac- 
cess is  recognized  unqualifiedly  as  prop- 
erty, and  thus  brought  within  the  protec- 
tion of  the  Constitution.  To  avoid  this 
result,  the  United  States  Supreme  Court 
has  refused  so  to  recognize  it.  Another 
method  of  evading  the  English  rule  has 
been  employed  in  New  York  and  Wiscon- 
sin, the  courts  of  which  have  held,  sim- 
ilarly to  the  Massachusetts  case  under 
consideration,  that  the  right  of  the  ripa- 
rian owner,  although  property,  ceases  to 
exist  when  it  conflicts  with  the  public 
right  to  improve  navigation. 
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A  glimpse  of  statutory  law  in  the  making  cr  in 
the  earlier  stages  of  its  operation. 


The  Inauguration  Date. — The  Henry  reso- 
lution, to  change  the  date  of  the  inaugu- 
ration of  future  Presidents  of  the  United 
States  from  March  4  to  the  last  Thurs- 
day in  April,  failed  of  passage  in  the 
House  of  Representatives  by  but  a  single 
vote.  No  one  will  suppose  that  three- 
quarters  of  the  states  would  have  ratified 
an  amendment  to  the  Federal  Constitu- 
tion for  changing  the  inauguration  date 
to  a  more  pleasant  season.  The  surpris- 
ing thing  is  that  almost  two-thirds  of  the 
membership  of  the  House  was  ready  to 
send  such  a  proposed  amendment  to  the 
states  for  action.  The  whole  agitation, 
there  is  reason  to  believe,  had  its  incep- 
tion among  the  business  men  of  Washing- 
ton, who  saw  greater  profits  if  future 
Presidents  could  be  inducted  into  office 
in  balmy  weather.  It  is  difficult  to  under- 
stand why  so  many  others  took  the  matter 
seriously. 

One  of  several  arguments  marshaled 
by  the  committee  in  its  report  in  favor  of 
the  resolution  is  that  the  parade  "stimu- 
lates a  useful  rivalry  in  the  state  troops 
that  take  part  in  it."  The  committee  in- 
dulge in  an  unconscious  joke  when  thev 
say  that  "this  amendment  will,  secure 
good  weather  for  the  great  public  func- 
tion of  the  inauguration  of  the  President 
and  Vice-President."  The  present  di- 
verse system  of  inaugurals,  by  which  a 
congress  takes  office  thirteen  months 
after  its  election  ;  by  which  a  congress  re- 
pudiated at  the  polls  must  still  legislate 
for  months  thereafter,— that  is  the  sys- 
tem that  needs  reforming.  Until  some 
such  sweeping  readjustment  can  be  un- 
dertaken, let  us  continue  to  install  our 
Presidents  on  the  time-honored  date,  even 
though  the  wind  may  occasionally  be  cold. 

Nonpartisan  Nomination  and  Election  of 
Judges. — (  derating  under  the  nonparti- 
san principle  in  the  election  of  justices, 
North  Dakota  will  this  year  try  out  its 


new  law  passed  by  the  last  legislature, 
and  elect  three  members  of  the  supreme 
court  of  the  state.  The  manner  of  elect- 
ing the  justices  under  the  new  law  is  very 
simple.  The  law  prescribes  that  in  the 
petitions  of  nomination  no  reference  shall 
be  made  to  the  party  affiliations  of  the 
candidate.  This  applies  to  supreme  court, 
as  well  as  district  court,  candidates.  In 
the  primary  election  the  names  of  all  can- 
didates nominated  are  placed  on  a  sepa- 
rate ballot  known  as  the  "judiciary  bal- 
lot." The  number  of  candidates  nomi- 
nated in  the  primary  election  shall  be 
just  double  the  number  of  positions  there 
are  to  fill,  so  that  this  year  six  candidates 
will  be  nominated  in  the  primary  to  make 
the  race  in  the  regular  fall  election.  In 
the  fall  elections  the  six  candidates  go  on 
a  separate  ballot  without  party  designa- 
tion, and  the  three  highest  will  be  de- 
clared elected. 

Citizenship  for  Porto  Ricans. — Tt  is  rather 
late  in  the  season  to  expect  that  so  im- 
portant a  bill  as  that  conferring  American 
citizenship  on  the  Porto  Ricans  will  be- 
come law  before  adjournment,  but  a  be- 
ginning has  been  made,  and  it  is  not  likely 
that  Congress  can  stop  short  of  granting 
the  boon  for  which  the  islanders  have  so 
long  petitioned.  Once  citizenship  is 
granted,  the  demand  for  statehood  will 
be  heard,  and  the  proponents  of  the  Olm- 
sted bill  are  only  taking  time  by  the  fore- 
lock in  restricting  the  franchise  to  those 
who  can  read  or  write,  who  own  property, 
or  who  pay  a  poll  tax.  An  island  state  is 
not  desirable,  but  neither  is  a  community 
of  1,000.000  people.  American  citizens, 
persistently  discontented  by  their  exclu- 
sion from  the  Union. 

The  Naturalization  Laws. —  Naturaliza- 
tion laws  arc  working  hardship  to 
hundreds  of  residents  of  the  United 
States,  say  government  officials.  Men 
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who  came  to  this  country  as  long  as 
thirty  years  ago,  and  who  settled  and 
reared  their  families  here,  are  being  told 
that  they  are  not  citizens  because  of  some 
defect  in  their  naturalization  in  the  dim 
past.  Men  who  have  lived  in  the  United 
States  half  of  their  lives  suddenly  awake 
to  the  fact  that  they  cannot  take  civil 
service  examinations  for  government  po- 
sitions, that  they  cannot  obtain  marine  en- 
gineer licenses,  that  they  cannot  have  the 
protection  of  this  country  when  they 
travel,  and  that  they  can  no  longer  vote. 
If  government  officials  happen  to  learn 
that  the  naturalization  details  were  faulty, 
the  man  can  be  deprived  of  his  citizen- 
ship, no  matter  how  long  ago  the  sup- 
posed naturalization.  A  man  settles  here, 
brings  children  under  twenty-one  with 
him,  thinks  he  becomes  a  citizen,  and 
finds  years  later  that  he  has  been  an  alien 
all  along.  His  sons,  now  in  middle  life, 
find  they  arc  not  citizens.  In  real-estate 
matters,  if  a  certain  status  exists  for 
twenty-one  years,  it  cannot  be  contested. 
Lawsuits  of  almost  all  kinds  are  outlawed 
after  a  certain  number  of  years,  but  an 
alien  not  properly  naturalized,  no  matter 
how  long  his  residence,  or  how  good  his 
behavior,  is  still  an  alien. 

Complaint  is  also  made  by  the  National 
Liberal  Immigration  League  of  New 
York  that  there  are  too  few  judges  to 
keep  pace  with  the  applications  for  citi- 
zenship. It  is  said  that  many  of  those 
who  go  for  their  second  papers  have  been 
told  to  return  in  six  months,  or  even  more. 
The  officers  of  the  league  have  circulated 
petitions  to  the  governor  and  to  Congress 
to  appoint  a  state  and  a  United  States 
court  judge  whose  sole  duty  shall  be  to 
look  after  naturalization  matters. 

Regulation  of  Tenements. — -A  bill  intro- 
duced in  the  Kentucky  legislature  pro- 
vides for  regulating  the  sanitation  and 
ventilation  of  tenement  houses.  Such 
enactments  are  highly  meritorious.  All 
students  of  sociology  and  criminology, 
says  the  Courier-Journal,  recognize  the 
intimate  connection  between  physical  and 
moral  conditions  in  the  slums  of  large 
cities.  Where  persons  are  compelled,  by 
their  poverty  and  the  shiftlessness  of 
their  landlords,  to  live  like  outcasts,  they 
are  in  a  fair  way  to  become  outcasts. 
The  moral  stamina  that  is  required  to 


keep  a  life  wholesome  amid  unwhole- 
some surroundings  is  not  a  common  heri- 
tage. 

But  putting  aside,  for  the  moment,  the 
question  of  the  moral  effect  of  ill-regu- 
lated tenements,  there  is  to  be  considered 
the  dollar  and  cents  question  of  provid- 
ing for  improving  the  public  health  and 
reducing  the  expense  to  the  community 
of  maintaining  pauper  invalids  in  public 
institutions.  It  is  very  easy  to  show  that 
men  and  women  who  arc  willing  to  work, 
and  who  in  health  are  self-supporting, 
are  pauperized  and  disabled  and  thrown 
upon  the  community  for  support  by  be- 
ing forced  to  live  where  ill-ventilated 
hovels  breed  tuberculosis,  where  improp- 
er water  supply  breeds  typhoid  fever,  and 
where  various  other  potential  causes  of 
illness  exist.  These  evils  result  from  the 
short-sighted  policy  of  the  landlord  who 
looks  for  to-day's  rents,  and  pays  no  at- 
tention to  the  condition  of  his  property. 
In  the  end  a  loss  is  suffered  by  the  owner 
from  the  deterioration  of  property  left 
uncared  for,  loss  of  rents  through  the 
inability  of  disabled  tenants  to  meet  ob- 
ligations, and  temporary  vacancy  of  prop- 
erty owing  to  the  unwillingness  of  rent- 
ers' to  take,  before  looking  elsewhere, 
quarters  where  the  common  conveniences 
arc  not  offered. 

There  is  no  reason  why  a  negligible 
minority  of  property  owners  should  be 
allowed  to  maintain  a  public  nuisance 
that  is  costly  to  the  taxpayers  as  a  whole, 
costly  to  the  renting  community  in  health 
and  life,  as  well  as  dollars  and  cents. 
Families  whose  bread  is  hard  won  and 
whose  life  battles  are  hard  fought  are, 
in  a  sense,  the  wards  of  their  more  for- 
tunate neighbor,  under  the  scriptural  rule 
that  every  man  is  his  brother's  keeper 
and  under  the  biblical  injunction  to  suc- 
cor the  poor.  They  are  also  the  wards 
of  the  community  because  their  disable- 
ment shifts  the  burden  of  their  support, 
automatically,  to  the  taxpayers.  Inci- 
dentally, they  are  human  beings,  and  are 
entitled  to  such  protection  as  will  reduce 
the  probability  of  husbands  and  fathers 
being  deprived  of  their  means  of  support- 
ing their  wives  and  children.  The  prob- 
ability of  their  sons  being  driven  into 
crime  and  their  daughters  into  degreda- 
tion  is  lessened  where  tenement  laws  give 
them  protection. 
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Hatpin  Ordinances. —  The  war  against 
the  predatory  hatpin  is  assuming  nation- 
wide proportions.  It  is  only  another  ex- 
ample of  how  even  the  adamantine  laws 
of  style  must  yield  to  the  restless  march 
of  social  and  economic  evolution.  Urban 
congestion,  and  especially  congestion  on 
the  street  cars  and  in  the  subways,  is  be- 
ginning to  make  the  deadly  hatpin  impos- 
sible, and  will  end  by  making  impossible 
the  large  hat  which  it  supports,  aids,  and 
abets.  The  mind  refuses  to  conceive  the 
crinoline  as  ever  again  with  us.  Fashion 
will  continue  to  display  its  atavistic  ten- 
dencies; but  fashion  will  have  to  revert 
to  styles  that  go  up  and  down,  instead  of 
horizontally,  ft  can  go  back  to  the  simple 
smock  of  the  Middle  Ages  or  the  peplum 
of  the  Greeks,  but  it  cannot  go  back  to 
the  Elizabethan  ruff,  the  farthingale,  or 
the  many-storied  hats  of  the  type  of  the 
Leaning  Tower  of  Pisa.  The  dressmaker 
of  the  future  will  have  to  work  largely  in 
one  dimension. 

Regulation  of  Wireless  Telegraph. — Two 
bills  regulating  the  use  of  wireless  tele- 
graph arc  before  Congress.  One  pro- 
vides that  government  messages  should 
have  precedence  over  all  others,  except- 
ing distress  signals  from  vessels.  The 
bill  also  provides  a  form  of  Federal 
license  for  wireless  stations.  The  gov- 
ernment would,  by  its  terms,  be  granted 
a  practical  monopoly  of  the  air  for  wire- 
less uses,  except  in  cases  of  disaster.  The 
Department  of  Commerce  and  Labor 
would  be  given  power  of  supervision. 

The  other  bill  provides  for  a  board  of 
seven  members  to  regulate  the  use  of  the 
air  for  telegraphic  purposes.  The  board 
is  to  be  composed  of  wireless  experts, 
one  each  from  the  Treasury,  Navy,  and 
War  Departments,  three  representing  the 
wireless  commercial  companies,  and  one 
outside  expert.  This  board  is  directed 
to  frame  legislation,  and  report  to  Con- 
gress in  December. 

Commissioning  Midshipmen. — The  throw- 
ing out  of  the  amendment  to  the  naval 
appropriation  bill,  providing  for  the  com- 


missioning of  midshipmen  immediately 
upon  graduation  from  the  Naval  Acade- 
my, perpetuates  the  injustice  from  which 
such  graduates  have  long  suffered.  The 
grade  of  ensign  corresponds  to  that  of 
second  lieutenant  in  the  Army,  which 
each  graduate  of  the  Military  Academy, 
of  West  Point,  receives  immediately  upon 
graduation  after  the  four  years  course 
at  that  institution.  Midshipmen  in  the 
Navy,  after  graduating  from  the  Naval 
Academy,  are  compelled  to  do  two  years 
sea  duty  before  they  finally  receive  the 
coveted  commission  which  makes  them 
full-fledged  officers  of  the  Navy.  Prior 
to  that  time  they  occupy  an  anomalous 
position.  They  are  neither  enlisted  men, 
nor  yet  officers  in  the  full  sense  of  the 
term,  although  they  perform  the  duties 
of  officers,  and  are  under  all  the  respon- 
sibilities and  penalties  which  are  attached 
to  the  position  of  an  officer,  without  any 
of  the  emoluments  or  privileges.  This  is 
an  apparent  and  real  injustice,  which 
ought  to  be  corrected. 


Divorce  Legislation. — Mismated  husbands 
and  wives  who  flit  to  Reno,  Nevada,  for 
a  few  months,  in  order  to  get  a  divorce, 
will  be  subjected  to  much  inconvenience 
if  the  next  legislature,  which  meets  in 
January,  amends  the  present  nickel-in- 
the-slot  divorce  law.  Members  of  the 
two  houses  who  will  be  called  upon  to 
consider  the  proposed  change  will  be 
urged  by  leading  men  and  women 
throughout  the  country,  to  assist  in  re- 
forming the  "easy"  conditions  that  now 
exist.  The  bill  extending  the  period  that 
an  applicant  for  divorce  must  actually 
reside  in  the  divorce  city,  from  six 
months  to  one  year,  is  to  be  presented 
again,  and  will  probably  constitute  the 
leading  reform  issue  of  the  session.  It 
was  proposed  last  year,  but  did  not  reach 
a  vote.  The  campaign  is  to  be  renewed 
with  redoubled  vigor  at  the  coming  ses- 
sion. Many  notable  men  and  women  will 
make  personal  appeals  to  the  legislators 
to  remove  the  stain  from  the  name  of 
their  state. 
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Uniform  Bills  of  Exchange. — Charles  A. 
Conant.  delegate  of  the  United  States 
to  a  conference  at  The  Hague  on  inter- 
national bills  of  exchange,  said,  concern- 
ing the  conference:  "The  subject  is  a 
highly  technical  one,  but  is  of  great  im- 
portance not  only  to  bankers,  but  to 
shippers  of  cotton,  wheat,  and  other  prod- 
ucts, as  well  as  to  importers.  Nearly 
all  the  American  states  have  adopted  the 
negotiable  instruments  law  in  substan- 
tially the  same  form  in  which  it  has  been 
adopted  in  Great  Britain  and  her  de- 
pendencies. The  conference  is  for  the 
purpose  of  securing  a  nearer  approach 
to  uniformity  than  now  exists  in  respect 
to  certain  matters  where  there  is  now 
conflict  or  uncertainty,  as  in  the  form  and 
time  of  protest.  The  subject  is  a  broad 
one,  and  I  hardly  expect  to  see  a  com- 
plete code  adopted,  but  any  step  which 
adds  to  the  security  of  bills,  and  diminish- 
es the  opportunity  for  fraud  or  misunder- 
standing, will  be  of  benefit  to  inter- 
national commerce." 

White  Slave  Agreement. —  The  interna- 
tional White  Slave  Congress,  which  has 
been  in  session  in  Paris,  decided  to  draw 
up  immediately  an  international  agree- 
ment for  the  establishment  of  a  bureau 
in  each  country,  in  order  to  make  easier 
the  suppression  of  this  traffic.  Under  this 
agreement  the  circulation  of  objection- 
able literature  will  be  stopped  as  soon 
as  possible,  according  to  the  local  laws 
of  the  various  nations.  The  arrange- 
ment is  to  go  into  effect  as  soon  as  it 
has  been  approved  by  the  different  gov- 
ernments. 

Mediation  Accepted  by  Peru.—  The  gov- 
ernment of  Peru  has  formally  accepted, 
without  reserve,  the  mediation  of  the 
United  States,  Brazil,  and  Argentina  in 
the  boundary  dispute  between  Peru  and 
Ecuador. 


To  Make  Laws  for  the  Air. — The  first 
International  Congress  on  Aerial  Naviga- 
tion was  recently  held  in  Paris,  at  the 
Foreign  Office.  M.  Millerand,  the  Minis- 
ter of  Public  Works,  in  his  speech  in- 
augurating the  session,  said  the  work  of 
the  congress  was  essentially  diplomatic, 
as  the  advent  of  aeroplanes  and  dirigible 
balloons  had  given  rise  anew  to  threats 
of  conflicts  of  not  only  private  and  public 
nature,  but  also  of  .  national  interest  to 
the  different  states.  He  concluded  by 
saying  that  France  regarded  it  as  an 
honor  to  entertain  the  members  of  the 
first  congress  of  this  kind.  The  aim  of 
the  conference  is  to  prepare  international 
legislation  in  regard  to  aerial  navigation. 
All  the  European  Powers  were  rep- 
resented at  the  congress. 

Government  Aid  to  Consumptives. —  Under 
legislation  enacted  in  1905  the  Danish 
government  pays  three  fourths  of  the  ex- 
penses of  all  poor  persons  who  desire  to 
be  treated  in  tuberculosis  sanatoria. 
When  the  hospitals  under  construction 
arc  completed,  Denmark  will  have  one 
bed  in  tuberculosis  hospitals  or  sana- 
toria for  every  1,200  inhabitants,  a  fact 
which  will  mean  that  the  length  of  treat- 
ment can  be  considerably  extended.  In 
the  United  States  there  is  one  bed  for 
every  4,500  inhabitants. 

Japan's  New  Land  Law.—  The  recently 
adopted  land  ownership  law,  restricting 
the  ownership  of  land  in  Japan  to  such 
foreigners  as  come  from  a  country 
which  extends  similar  privileges  to 
Japanese  residents,  was  promulgated 
recently.  The  operation  of  the  Japanese 
alien  land  ownership  law,  it  is  said,  will 
not  materially  change  the  status  of 
Americans  in  Japan,  in  the  matter  of 
land  ownership.  Under  the  terms  of  the 
treaty  of  1894  citizens  of  each  country 
may  own  or  hire  and  occupy  houses, 
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manufactories,  warehouses,  shops,  and 
premises  in  the  country  of  the  other, 
and  may  lease  land  for  residential  and 
commercial  purposes;  but  the  treaty  docs 
not  confer  rights  to  own  or  hire  agri- 
cultural lands. 

Several  states  of  the  Union  specifically 
prohibit  foreigners  from  owning  land 
within  their  borders.  In  Oklahoma  it  is 
prohibited  altogether.  Other  states  allow 
naturalized  aliens  to  own  land,  and  those 
who  have  declared  their  intention  to  be- 
come so.  This  is  also  the  law  in  the 
District  of  Columbia.  Nevada  makes  no 
restriction  as  to  foreigners,  except 
Chinese,  who  are  not  permitted  to  own 
lands  in  that  state.  Some  of  the  states, 
including  Indiana  and  Iowa,  limit  the 
amount  of  land  an  alien  may  own  to 
350  acres.  In  South  Carolina  the  limit 
is  500  acres,  and  in  Pennsylvania  5,000. 
In  New  York  and  Texas  the  laws  are 
similar  in  their  effect  to  the  law  recently 
passed  by  the  Japanese  Diet,  allowing 
aliens  to  own  lands  if  reciprocal  rights 
are  granted  by  tbe  country  from  which 
they  came. 


Death  of  John  A.  Kasson.  —  John  A. 
Kasson,  former  United  States  minister 
to  Austria,  died  recently  at  Washington, 
D.  C. 

John  A.  Kasson  had  been  prominent 
in  public  life  since  the  days  of  the  Civil 
War.  He  was  a  colleague  of  Garfield 
when  the  latter  was  the  Republican  leader 
in  the  House  of  Representatives.  He 
later  became  minister  for  the  United 
States  to  Austria,  and  later  still,  minister 
to  Germany.  Among  his  most  distin- 
guished achievements  was  the  successful 
negotiation,  in  collaboration  with  the  late 
William  Walter  Phelps,  of  the  tripartite- 
treaty  between  America,  Great  Britain, 
and  Germany,  which  settled  the  dispute 


among  the  three  countries  as  to  the 
ownership  of  the  Samoan  Islands. 

President  McKinley  appointed  him  a 
special  plenipotentiary  to  frame  the 
various  reciprocity  agreements  with 
foreign  nations  under  the  terms  of  the 
Dingley  tariff  act.  Mr.  Kasson  wrote 
many  essays  and  some  larger  works, 
among  the  latter  a  history  of  the  forma- 
tion of  the  United  States  Constitution 
and  the  history  of  the  Monroe  Doctrine. 
He  was  born  in  Vermont,  but  while 
still  a  young  man  moved  to  Iowa. 

Death  of  Leader  of  French  Bar. —  Henri 
Barboux,  the  famous  lawyer  and  member 
of  the  Academy,  is  dead.  He  was  bom 
in  1834.  Maitre  Barboux  is  probably  best 
known  to  Americans  through  his  share 
in  the  Hart  McKee  divorce  case  in  Paris 
in  1908.  He  was  counsel  for  Mrs.  Mc- 
Kee, who  had  been  Mrs.  Hugh  Tevis. 
He  was  pitted  against  the  famous  Maitre 
Labori,  the  defender  of  Dreyfus.  They 
fought  a  drawn  battle,  the  court  granting 
divorces  to  both  parties. 

He  was  born  at  Chateauroux.  Septem- 
ber 24,  1834.  He  was  educated  for  the 
bar,  and  soon  acquired  celebrity  as  a 
pleader.  He  figured  prominently  in  the 
Panama  scandal  cases,  in  the  litigation 
over  Sara  Bernhardt's  desertion  of  the 
Theatre  Francais,  and  in  practically  all 
the  great  trials  of  the  last  half  century, 
in  which  the  principles  of  the  commer- 
cial law  have  been  involved.  He  was  an 
advocate  of  the  Cours  d'Appel,  a  posi- 
tion somewhat  equivalent  to  that  of  a 
lawyer  practising  in  the  Supreme  Court 
of  the  United  States.  In  1908  he  was 
chosen  a  member  of  the  French  Acad- 
emy as  the  best  living  exponent  of 
French  forensic  eloquence.  He  was  for 
sometime  president  of  the  French  Bar 
Association  and  vice  president  of  the 
Prison  Association. 
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The  Alabama  State  Bar  Association 
will  convene  at  Mobile  on  July  14th  and 
15th, 

Arkansas. 

A  Little  Rock  (Ark.)  Bar  Association 
was  recently  organized  at  a  meeting  of 
Little  Rock  attorneys  in  the  supreme 
court  rooms.  John  M.  Moore  was  elected 
president,  John  Fletcher  vice  president, 
and  Roscoe  Lynn  secretary.  A  constitu- 
tion was  adopted  as  written  by  Ashley 
Cockrill.  The  object  of  the  association 
as  set  forth  in  the  Constitution  is  to 
uplitt  the  bar  of  Little  Rock.  Admit- 
tance to  the  association  can  be  gained 
only  through  a  nominating  committee. 

Colorado. 

The  Colorado  State  Bar  Association 
holds  its  annual  meeting  at  Colorado 
Springs  on  July  1st  and  2d. 


Ind 


iana. 


The  Indiana  State  Bar  Association  will 
meet  at  Indianapolis  on  July  7th  and  8th. 

Iowa. 

The  Monroe  County  (Iowa)  Bar  As- 
sociation held  a  meeting  in  the  offices  of 
Mabry  and  Hickenlooper,  and  chose  the 
following  officers  for  the  ensuing  year: 
President,  T.  B.  Perry;  Vice  President, 
D.  M.  Anderson;  Secretary,  W.  E.  Gilt- 
ner;  Treasurer,  Thomas  Hickenlooper. 

A  committee  consisting  of  J.  T.  Clark- 
son,  J.  R.  Price,  and  D.  M.  Anderson 
was  named  to  select  a  date  and  prepare 
for  the  annual  banquet. 

Kentucky. 

It  is  announced  that  the  Kentucky 
State  Bar  Association  will  hold  its  annual 
meeting  at  Middlesboro  on  July  12-14. 


The  Louisiana  Bar  Association  con- 
vened at  Baton  Rouge  on  May  20-21. 
The  address  of  welcome  was  made  by 
Mayor  Jules  Roux,  on  behalf  of  the  city, 
while  Judge  T.  Sambola  Jones  did  a  like 
service  for  the  bar  of  Baton  Rouge,  both 
speeches  being  responded  to  by  Hon.  H. 
Garland  Dupre,  on  behalf  of  the  associa- 
tion. 

The  meeting  then  plunged  right  into 
the  subject  for  debate, — the  appellate  pro- 
cedure bill,— and  while  there  seemed  to 
be  a  general  sense  that  under  present  con- 
ditions the  procedure  was  not  ideal,  still 
it  was  clearly  evident  that  the  meeting 
did  not  believe  that  the  proposed  bill 
would  better  conditions.  The  report  and 
bill  suggested  by  the  committee  on  juris- 
prudence and  law  reform  was  read  by 
Solomon  Wolff.  Addresses  upon  the 
proposed  bill  were  made  by  Joseph  P. 
Blair,  of  New  Orleans,  Judge  E.  W. 
Sutherlin,  of  Shrcveport,  Hon.  George 
H.  Terriberry,  of  New  Orleans,  E.  B. 
Dubuisson,  of  Opelousas,  and  Pierre 
Crabites,  of  New  Orleans.  All  the 
speakers  agreed  in  saying  that  the  com- 
plaint was  not  with  the  members  of  the 
court,  which  was  characterized  as  a  hard- 
working, industrious,  conscientious  body, 
but  with  the  fact  that  the  present  mode  of 
procedure  placed  too  much  work  on 
them. 

The  principal  address  was  given  by 
Archibald  R.  Watson,  corporation  coun- 
sel of  New  York  city,  upon  "Some  of  the 
Problems  and  Responsibilities  of  Munici- 
pal Government." 

Saturday  afternoon,  May  21st,  was  de- 
voted to  the  address  of  the  president  of 
the  Louisiana  Bar  Association,  Hon.  E. 
H.  Randolph,  of  Shrcveport.  and  to  the 
reports  of  standing  committees. 

The  meeting  closed  on  Saturday  night 
with  a  banquet  at  the  Istrouma' Hotel. 
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Honorable  E.  H.  Randolph  acted  as  toast- 
master;  Lieutenant  Governor  P.  M.  Lam- 
bremont  spoke  on  "The  Lawyer  as  a  Pub- 
lic Official ;"  Archibald  R.  Watson's  sub- 
ject was  "The  Lawyer  from  the  Metrop- 
olis;" Judge  Frank  A.  Monroe's  theme 
was  "The  La  wyer  as  a  Justice ;"  Thomas 
D.  Flynn  delineated  "The  Lawyer  Who 
is  Trying;"  Judge  I.  D.  Moore's  topic 
was  "The  Lawyer  Who  has  been  Tried," 
and  R.  L.  Tullis  discussed  "The  Lawyer 
at  the  Capital." 

Maryland. 

The  Maryland  State  Bar  Association 
will  convene  in  annual  session  at  Hot 
Springs,  Virginia,  on  July  26-28. 

Missouri. 

The  Missouri  Bar  Association  will 
meet  at  Excelsior  Springs  on  July  20-21. 

Pennsylvania. 

The  sixteenth  annual  meeting  of  the 
Pennsylvania  Bar  Association  was  held 
at  the  Hotel  Cape  May  on  Tuesday,  Wed- 
nesday and  Thursday,  (  June  28,  29  and 
30.  Gustav  A.  Endlich,  Reading,  Penn- 
sylvania, delivered  the  president's  address 
June  28.  The  annual  address  was  deliv- 
ered the  same  evening  by  Honorable 
James  Pennewill,  Chief  Justice  of  Dela- 
ware, on  "The  Layman  and  the  Law." 

Papers,  followed  by  a  discussion  of 
each  paper,  were  read  as  follows :  Wed- 
nesday, June  29,  by  Hampton  L.  Carson, 
of  Philadelphia,  on  "The  Genesis  of 
Blackstone's  Commentaries  and  Their 
Place  in  Legal  Literature,"  illustrated  by 
an  exhibition  of  legal  classics,  portraits, 
autograph  letters,  and  original  docu- 
ments, including  Blackstone's  commis- 
sion as  a  judge,  his  appointment  as  King's 
counsel,  notes  from  the  Commentaries, 
the  original  first  edition,  English;  the 
first  American  edition,  the  first  illustrated 
edition,  etc. ;  on  Thursday,  June  30,  H. 
Frank  Eshelman,  of  Lancaster,  Pennsyl- 
vania, spoke  on  "The  Constructive  Genius 
of  David  Lloyd  in  Early  Colonial  Penn- 


sylvania Legislation  and  Jurisprudence, 
1668-1731." 

The  sixteenth  annual  banquet  was  held 
at  the  Hotel  Cape  May  at  7 :30  p.  m.  on 
Thursday,  June  30.  Responses  to  toasts 
were  given  by  Governor  Stuart,  Chief 
Justice  Pennewill,  Governor  Fort,  of 
New  Jersey,  and  others. 

Tennessee. 

At  the  recent  meeting  of  the  central 
council  of  the  Tennessee  State  Bar  As- 
sociation, it  was  decided  that  the  annual 
meeting  of  the  State  Bar  Association, 
which  was  scheduled  to  take  place  in 
Memphis,  should  be  postponed  so  as  to 
accept  the  invitation  of  the  Chattanooga 
Bar  Association  to  hold  a  joint  meeting 
with  the  American  Bar  Association, 
which  will  meet  at  Chattanooga  during 
the  latter  part  of  August  and  the  first  of 
September.  The  central  council  fixed  the 
meeting  on  August  29,  one  day  in  ad- 
vance of  the  first  business  session  of  the 
American  Association,  and  after  the  first 
day  the  State  Bar  Association  will  act  as 
hosts,  with  the  Chattanooga  Bar,  in  en- 
tertaining the  American  Association. 

In  addition  to  the  regular  business  ses- 
sion of  the  first  day's  meeting,  the  State 
Bar  Association  will  be  addressed  by 
Colonel  W.  A.  Henderson,  general  so- 
licitor of  the  Southern  Railway  Com- 
pany, who  will  speak  on  the  question, 
"Fees  of  a  Tennessee  Lawyer." 

Texas. 

The  annual  meeting  of  the  Texas  State 
Bar  Association  will  be  held  at  San  An- 
gelo,  on  July  5-6. 

Washington. 

The  Washington  State  Bar  Association 
will  convene  in  annual  session  at  Belling- 
ham  on  July  28-30. 

West  Virginia. 

The  West  Virginia  State  Bar  Asso- 
ciation will  meet  at  White  Sulphur 
Springs  on  July  14-15. 
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American  Central  Law  School. 

A  new  department  in  the  study  of  law 
has  been  established  by  the  American 
Central  Law  School  of  Indianapolis, 
which  opened  a  legal  dispensary,  through 
which  the  deserving  poor  of  the  commu- 
nity will  receive  gratuitous  advice  and  as- 
sistance in  regard  to  their  legal  rights, 
in  cases  arising  in  good  faith.  The  dis- 
pensary has  received  recognition  at  the 
hands  of  Judge  Stubbs,  of  the  juvenile 
court.  Arrangements  have  been  made 
by  which  members  of  the  dispensary  will 
be  in  attendance  at  the  court  to  assist  in 
examining  the  witnesses  and  in  present- 
ing the  law.  In  the  absence  of  an  attor- 
ney representing  the  state,  such  member 
will  assist  in  the  prosecution.  When  the 
commonwealth  is  represented,  and  the  de- 
fendant is  not,  and  is  unable  to  employ  an 
attorney,  the  dispensary  member  will  ap- 
pear for  him.  These  appointments  are 
without  remuneration,  and  each  member 
will  continue  to  serve  about  a  month, 
when  another  will  take  his  place. 

University  of  Chattanooga. 

Few  classes  are  as  cosmopolitan  as  the 
senior  class  of  the  University  of  Giat- 
tanooga  Law  Department,  with  its  rep- 
resentation from  seventeen  states  of  the 
United  States,  and  from  Russia  and 
Porto  Rico.  The  class,  composed  of 
forty-five  graduates,  received  their  di- 
plomas and  the  degree  of  LL.B.,  at  the 
general  commencement  of  the  'varsity, 
in  the  Albert  Theater. 

Chicago  Kent  College  of  Law. 

Judge  Edmund  W.  Burke,  in  an  ad- 
dress at  the  annual  banquet  of  Chicago 
Kent  College  of  Law,  in  the  La  Salle 
Hotel,  given  in  honor  of  the  graduating 
class  of  1910,  spoke  of  "The  To-mor- 
row," and  advised  the  class  to  read  the 


newspapers  and  keep  close  knowledge 
of  current  events.  "Read  the  newspapers 
all  the  time,"  he  said,  "not  any  particular 
part,  but  the  things  that  touch  on  current 
events.  They  are  our  greatest  educators, 
and  if  you  have  to  choose  between  your 
Blackstone  or  other  pleasures,  take  the 
daily  newspaper  first." 

Detroit  College  of  Law. 

The  annual  oratorical  contest  of  the 
Detroit  College  of  Law  was  held  at 
Y.  M.  C.  A.  Hall.  Six  orations  were 
given.  The  winner  of  the  first  prize, 
a  gold  medal  offered  by  George  F. 
Monaghan,  was  John  Sloan,  1911.  His 
subject  was  "Political  Parties  and  Par- 
tisanship." The  second  prize,  a  gold 
medal  offered  by  Phillip  McHugh,  was 
won  by  Walter  Gehrke,  1912,  his  subject 
being  "Logan,  Nature's  Nobleman."  A 
large  audience  greeted  the  orators,  and 
the  contest  was  one  of  the  most  success- 
ful in  the  history  of  the  college. 

Fordham  University  School  of  Law. 

The  last  of  the  series  of  public  lectures 
held  by  the  Fordham  University  School 
of  Law,  during  the  academic  year,  was 
given  by  Honorable  Charles  E.  Little- 
field,  who  spoke  upon  "The  Law  in  Re- 
lation to  Labor  Unions." 

University  of  Georgia. 

Judge  W.  A.  Newman  made  an  address 
to  the  students  of  the  senior  and  junior 
classes  of  the  Law  Department  of  the 
University  of  Georgia,  on  "Federal  Pro- 
cedure." After  discussing  this  subject 
at  length,  Judge  Newman  digressed  for 
a  bit,  and  talked  on  "Professional  Ethics" 
in  the  courts,  and  gave  the  young  lawyers 
some  valuable  points  on  this  important 
subject. 


89 


Digitized  by  Google  I 


90 


Case  and  Comment 


Judge  Newman  has  been  kind  enough 
each  year,  during  the  session  of  the 
United  States  court,  to  deliver  a  talk  to 
the  law  students,  and  they  look  forward 
to  his  address  each  year  with  great 
interest. 

Hastings  College  of  Law. 

Twenty-three  young  attorneys,  consti- 
tuting the  graduating  class  of  1910  of 
Hastings  College  of  Law,  gathered  at 
the  banquet  board,  full  of  good  cheer 
and  college  spirit.  The  dean  and  the 
professors  were  the  guests  of  honor. 

Harry  I.  Stafford  made  an  excellent 
toastmaster.  Toasts  were  responded  to 
by  Theodore  Wittschen,  Edward  I.  Bar- 
ry, Gustave  Barrity,  and  Albert  Picard. 
Original  poems,  dedicated  to  the  class, 
were  read  by  Andrew  R.  Schottky  and 
O.  C.  Woodburn.  Professor  Brann  and 
Dr.  Taylor  complimented  the  class  upon 
its  excellent  showing. 

Indiana  Law  School. 

The  annual  commencement  exercises 
of  the  Indiana  Law  School  were  held 
in  the  auditorium  of  the  Indiana  Pythian 
building.  Daniel  Wait  Howe  addressed 
the  graduating  class,  taking  as  his  sub- 
ject "The  Young  Lawyer."  He  said 
that  honesty  was  an  absolute  necessity 
in  the  practice  of  law,  and  no  matter 
how  successful  one  is,  it  must  not  be  at 
the  cost  of  character.  No  profession  has 
a  higher  sense  of  duty  or  a  higher  moral 
standard,  he  said,  than  the  legal  pro- 
fession. 

Addison  C.  Harris,  president  of  the 
board  of  trustees,  presented  the  diplomas. 
Arthur  Raymond  Robinson,  the  class 
valedictorian,  in  his  address  traced  the 
history  of  the  development  of  law,  and 
paid  a  tribute  to  the  faculty  of  the  law 
school. 

Mr.  James  M.  Ogden,  lecturer  in  the 
Indiana  Law  School  and  author  of  Og- 
den's  Negotiable  Instruments,  at  the  an- 
nual banquet  of  the  alumni  association, 
defined  the  duties  of  a  lawyer  in  the 
following  "ten  commandments:" 

"Be  loyal  to  the  interests  of  the  client 
whose  cause  you  have  championed,  and 
in  his  cause  be  guided  by  high  moral 


principle.  Do  not  let  the  amount  of  your 
fee  determine  the  amount  of  your  in- 
dustry. 

"Neither  underestimate  nor  overrate 
the  value  of  your  advice  and  services  in 
your  client's  behalf. 

"Be  honest  with,  and  respectful  to, 
the  court. 

"Do  not  depend  on  bluff  or  trick  or 
pull  to  win  a  case,  but  depend  on 
thorough  preparation. 

"Give  a  measure  of  your  best  legal 
service  to  such  public  affairs  as  may 
best  serve  your  community.  Remember 
also  to  protect  the  defenseless  and  op- 
pressed. 

"Never  seek  an  unjustifiable  delay. 
Neither  render  any  service  nor  give  any 
advice  involving  disloyalty  to  the  law. 

"Be  friendly  with  and  keep  faith  with 
the  fellow  members  of  the  bar;  publish 
their  good  characteristics  rather  than 
their  shortcomings.  Especially  be  on 
friendly  terms  with  the  young  man  start- 
ing in  the  legal  profession,  and,  if  neces- 
sary, inconvenience  yourself  in  order  to 
encourage  him. 

"Do  not  discuss  your  cases  with  the 
court  in  the  absence  of  opposing  counsel. 

"Avoid  the  'easy-come,'  'easy-go' 
method  with  your  finances.  Bank  on  no 
fee  until  paid. 

"Keep  up  regular  habits  of  systematic 
study  of  the  law.  Acquire  special  knowl- 
edge in  some  one  of  its  branches.  Re- 
member the  law  is  a  jealous  master." 

Jefferson  School  of  Law. 

Commencement  exercises  of  the  Jef- 
ferson School  of  Law  were  held  at 
Macauley's  Theater,  and  twenty-one 
young  men  of  the  school  were  launched 
into  the  legal  profession. 

The  chief  address  was  delivered  by  the 
Honorable  James  Breathitt,  Attorney 
General  of  Kentucky.  Judge  Breathitt's 
remarks  consisted  mainly  of  advice  to  the 
graduates  as  to  how  to  become  success- 
ful in  the  practice  of  law.  lie  created  a 
laugh  when,  in  urging  the  young  lawyers 
to  use  wisdom  in  trying  to  have  bills 
enacted,  in  the  event  any  of  them  became 
legislators,  he  told  of  a  bill  a  certain 
lawmaker  wished  to  have  made  a  law. 
"The  bill  read."  said  Judge  Breathitt, 
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"that  it  be  unlawful  for  any  man  to  try 
to  marry  his  widow's  sister." 

Robert  G.  Wulf,  of  the  Jefferson  de- 
bating society,  George  C.  Burton,  of  the 
senior  class,  and  Kendrick  K.  Lewis,  rep- 
resenting the  junior  class,  delivered  ad- 
dresses and  were  enthusiastically  ap- 
plauded by  the  large  audience.  Follow- 
ing the  speechmaking,  diplomas  were 
presented,  and  medals  were  awarded  by 
Judge  Miller  and  Secretary  Pennebaker. 

University  of  Louisville. 

Members  of  the  1910  graduating  class 
of  the  Law  Department  of  the  University 
of  Louisville  celebrated  the  close  of  their 
scholastic  course  by  a  banquet  at  the 
Seelbach.  The  class  also  affected  a  per- 
manent organization,  elected  its  first  staff 
of  officers,  and  outlined  plans  for  future 
activities.  The  officers  are:  President, 
Emmet  O'Neal ;  vice  president.  E.  F. 
Ames ;  secretary-treasurer,  O.  B.  Fryrear. 

Emmet  O'Neal  served  as  toastmaster 
at  the  banquet.  The  speakers  were  II. 
J.  McMahon.  O.  B.  Fryrear,  E.  F.  Ames, 
and  H.  P.  Binkley. 

Suffolk  Law  School. 

In  the  opinion  of  Dean  Glcason  L. 
Archer,  expressed  at  the  fourth  annual 
banquet  of  the  Suffolk  Law  School,  the 
field  for  the  lawyer  to-day  is  as  big  as 
ever.  Dean  Archer  stated  that  there  arc 
more  men  studying  law  in  Massachusetts 
than  ever,  and  that  this  increase  is  due 
to  a  larger  population  and  a  demand  for 
knowledge  of  the  law  in  business.  Oth- 
er speakers  were  Hon.  Arthur  YV.  Dolan 
and  Ex-Mayor  Thomas  J.  Boynton,  of 
Everett.  YVcbster  A.  Chandler  was  toast- 
master. 

Leland  Stanford  Junior  University. 

The  Law  Association  of  Leland  Stan- 
ford Junior  University  held  its  banquet 
at  the  Palace  Hotel,  San  Francisco. 
President  David  Starr  Jordan,  of  the 
University,  Professor  F.  C.  Woodward, 
head  of  the  Law  School,  Judge  G.  H. 
Sturtcvant,  of  San  Francisco,  C.  M. 
Fickcrt.  District  Attorney  of  San  Fran- 
cisco, P.  \\  Long.  City  Attorney,  and 
F.  V.  Keesling,  of  the  San  Francisco 
bar,  responded  to  the  toasts.  About 


seventy  members  attended.  F.  V.  Kees- 
ling was  elected  president,  and  Mr.  Bor- 
land, secretarv-treasurer,  of  the  associa- 
tion for  the  year  1910-11. 

Notre  Dame  Law  School. 

Notre  Dame  continued  its  successful 
work  in  debates  by  defeating  the  Detroit 
College  of  Law.  Since  Notre  Dame  has 
been  represented  by  a  debating  team, 
it  has  lost  but  one  debate  out  of  seventeen, 
that  being  to  Georgetown  last  year. 
Later  in  the  year  its  team  defeated  the 
victors  at  Washington  in  a  return  con- 
test. This  record  in  debating  is  unex- 
ampled in  the  history  of  American  col- 
leges, and  the  students  are  very  proud 
of  the  record.  The  university  was  rep- 
resented by  James  L.  Hope,  Paul  J. 
Donovan,  and  George  YV.  Sands,  with 
Otto  A.  Schmid,  acting  as  alternate. 
Harry  J.  Lippman,  Antonio  P.  Entenza, 
and  L.  Gordon  Brewer  were  the  Detroit 
debaters,  with  A  K  in  W.  La  Forge  acting 
as  alternate.  The  question  was  "Re- 
solved, That  Federal  legislation  should 
be  enacted  establishing  a  central  bank  in 
the  United  States."  Detroit  College  of 
Law  spoke  on  the  affirmative  side  of  the 
question,  and  Notre  Dame  Law  School 
upheld  the  negative  argument. 

The  Temple  University  Law  School. 

The  degree  of  Bachelor  of  Laws  was 
conferred  upon  twelve  graduates  of  the 
Law  Department  of  Temple  University 
at  Philadelphia  on  Saturday  afternoon, 
June  4th.  The  address  to  the  graduates 
was  delivered  by  the  Rev.  Dr.  Newell 
Dwight  Ilillis,  of  Plymouth  Church, 
Brooklyn.  The  Law  School  maintains 
a  four  years'  course,  since  it  has  been 
found  utterly  impossible  for  most  men 
to  cover  thoroughly  in  an  evening  school 
the  different  branches  of  the  law  in  any 
less  time.  It  is  a  notable  fact  that  no 
graduate  has  failed  to  pass  the  bar  exam- 
inations of  any  state. 

Wake  Forest  Law  School. 

The  summer  course  in  Wake  Forest 
College  School  of  Law  began  on  June 
6th,  to  continue  till  tin  supreme  court 
examination. 
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"Work- Accidents  and  the  Law."  By  Crys- 
tal Eastman.  (Charities  Publication 
Committee.  105  Hast  22d  Street.  New 
York.)    $1.50  net. 

This  interesting  and  valuable  publi- 
cation forms  part  of  the  Pittsburgh  Sur- 
vey, made  under  the  auspices  of  the 
Russell  Sage  Foundation.  The  purpose 
of  the  investigation,  conducted  under  the 
guidance  of  the  Foundation,  into  the 
conditions  surrounding  industrial  wage 
earners  has  been  two  fold :  To  discover 
to  what  extent  accidents  can  be  prevent- 
ed; and  to  see  if  the  burden  of  them 
falls  where  in  justice  it  should. 

The  volume  is  divided  into  three  parts. 
Part  I.  considers  "The  Causes  of  Work- 
Accidents;"  Part  II.  treats  of  the  "Eco- 
nomic Cost  of  Work-Accidents;"  and 
Part  III.  deals  with  "Employers'  Lia- 
bility." In  the  Editor's  Foreword,  Mr. 
Paul  U.  Kellogg,  Director  of  the  Pitts- 
burgh Survey,  observes:  "It  is  my  be- 
lief that  this  outspoken  pioneer  presenta- 
tion will  open  up  to  the  public  considera- 
tion a  situation  which  in  our  industrial 
districts  has  been  weakly  surrendered 
to  inertia  and  trepidation.  The  lives  of 
men,  the  fair  living  of  families, — these 
are  worth  considering  to  the  uttermost 
against  the  risks  of  work.  These  the 
industries  of  America  waste  without  tal- 
ly." 


Gilbert's  "Annotated  New  York  Code  of 
Civil  Procedure.  2d  ed.  1  vol.  Buckram, 
$10. 

"The  Modem  Corporation :  Its  Mechanism, 
Methods,  Formation  and  Management."  By 

Thomas  Conyngton.   4th  ed.  $2. 

"Actions  by  and  against  Corporations."  By 
Joseph  A.  Joyce.    Canvas.  $6.50. 

Russell  on  "Crimes."  7th  English  edi- 
tion. With  Canadian  notes.  3  vols.  $24. 

"Index-Digest  of  Decisions  under  the  Fed- 
eral Safety  Appliance  Acts."  Prepared  at 
the  direction  of  the  Interstate  Commerce 
Commission,  by  Otis  Beall  Kent.  Copies 
of  the  Index-Digest  may  be  procured 
from  the  Superintendent  of  Public  Docu- 
ments, Government  Printing  Office, 
Washington,  D.  C,  at  the  actual  cost  of 
material  and  binding,  70  cents  in  cloth, 
and  40  cents  in  paper  covers. 

"The  Modem  Law  of  Evidence."  Bv 
Charles  F.  Chamberlayne.  4  vols.  $7 
per  vol.  Special  price  for  orders  re- 
ceived in  advance  of  publication,  $6.50 
per  vol. 

"Intoxicating  Liquors."  By  W.  W.  Wool- 
len and  W.  W.  Thornton.  2  vols.  Buck- 
ram, $13.50. 

"The  Law  of  Intoxicating  Liquors."  By 
Howard  C.  Joyce.    Buckram,  $7.50. 

"Mining  Law  of  Canada."  Bv  Alfred 
B.  Morine,  K.  C.    Half  Calf,  $7.50. 

Schouler  on  "Wills  and  Administration." 
$6. 
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Odd  legal  incidents  gleaned  from 
modem 


Edible  Evidence. — In  its  zeal  to  absorb 
all  the  facts  in  the  case,  a  jury  in  the 
district  court  at  Salt  Lake  City  not  only 
nullified  its  own  verdict  of  guilty,  hut 
made  it  impossible  for  the  prosecution 
to  make  out  a  case  before  another  jury. 
A  druggist  w  as  on  trial  for  selling;  liquor 
without  a  license.  While  deliberating, 
the  jury  sent  for  the  exhibit,  a  flask  of 
whisky.  When  it  was  returned  to  the 
court  room,  Judge  Lewis  noticed  that  it 
was  empty.  He  reprimanded  and  dis- 
missed the  jury,  and  notified  the  defense 
that  a  motion  for  a  new  trial  would  be 
granted.  The  motion  was  made,  and  the 
state  will  have  to  dismiss  the  case  for 
lack  of  its  chief  evidence. 

On  the  same  day  at  Atlantic  City  New 
Jersey,  police  officials  were  forced  to 
"withdraw  a  charge  of  thieving  after 
thev  discovered  the  prisoner  had  eaten 
the  evidence.  The  patrolman  claimed 
that  he  caught  the  accused  stealing  pies 
left  by  a  baker  on  the  doorstep  of  a 
Chelsea  cottage,  but  on  the  way  to  the 
station  house  the  prisoner  calmly  ate  the 
pics,  and  left  no  visible  signs  of  the  theft. 
Lacking  evidence.  Recorder  Keffer  of- 
fered to  allow  the  man  to  go  if  he  would 
leave  the  city,  and  the  proposition  was 
gratefully  accepted. 

Mystery  of  Mysteries. — What  is  hash? 
This  all  important  question  has  been  put 
to  the  learned  Supreme  Court  of  the 
United  States.  Regrettable  to  say,  the 
mystery  remains  unsolved,  the  question 
is  unanswered.  The  Supreme  Court, 
almost  omniscient,  usually  plain  spoken 
and  decisive,  sidesteps  and  decides  nega- 
tively.   "Hash  is  not  merchandise." 

The  wise  justices  are  asked  if  a  certain 
New  York  city  restaurant  company  is 
amenable  to  the  national  bankruptcy 
law.  and  answers  it  is  not  because  it  is 
"not  engaged  principally  in  trading  and 
mercantile   pursuits."     Consequently  a 


restaurant  keeper  is  not  a  merchant ;  the 
hash  and  the  other  more-or-lcss-cdiblcs 
he  sells  are  not  merchandise. 

With  all  due  respect  to  the  United 
States  Supreme  Court,  it  must  be  said 
that  the  justices  lost  an  opportunity  to 
make  themselves  immortal.  Worse,  their 
evasive  decision  fills  the  lay  mind  with 
doubt  of  its  accuracy.  A  collar  button, 
a  pair  of  scissors,  and  other  articles  often 
found  in  hash  are  all  merchandise.  Bet- 
ter had  the  Supreme  Court  answered : 
"Hash  is  a  diversified,  variegated  con- 
glomerate, manufactured  synthetically 
and  full  of  the  unexpected."  That  sounds 
better,  and  is  not  negative  at  least;  is 
accurate. 

The  truth  will  yet  be  known.  Daily 
the  servitors  in  the  least  pretentious  eat- 
ing-houses come  perilously  near  telling. 
For  if  you  go  to  a  very  cheap  restaurant 
and  order  hash,  you  will  hear  the  tough 
waiter  shout  your  order  to  the  cook : 
"One  review  of  reviews !"  Or  perhaps 
the  dialogue  is  in  this  form:  "Hash." 
says  a  customer.  "Gentleman  wants  to 
take  a  chance!"  shouts  the  waiter.  "I'll 
have  hash,  too,"  says  the  next  customer. 
"Another  sport !"  shouts  the  waiter. 

Pudding,  Pastry,  and  Prunes —  An  ex- 
tremely interesting  question  relating  to 
one  of  the  mainstays  of  the  American 
table,  says  the  Democrat  and  Chronicle, 
has  just  come  before  the  appellate  di- 
vision of  the  supreme  court,  sitting  in 
New  York,  for  judicial  determination. 
A  man  sublet  part  of  his  restaurant,  with 
the  understanding  that  he  was  to  retain 
the  sole  right  to  sell  pastry.  The  defend- 
ant, he  alleged,  violated  the  agreement 
by  selling  rice  pudding  and  prunes.  The 
court  upheld  his  contention  that  rice  pud- 
ding is  a  pastry,  but  dismissed  the  com- 
plaint as  to  prunes. 

We  suspect  that  the  average  house- 
wife will  not  entertain  a  very  flattering 
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opinion  of  the  culinary  knowledge  of  a 
court  that  says  rice  pudding  is  pastry. 
We  trust  that  we  are  conveying  no  con- 
tempt of  court  in  declaring  strongly  that 
we  should  not  care  for  that  kind  of  rice 
pudding.    We  defer  becomingly  to — 

"Poetic  Justice,  with  her  lifted  scale, 
Where  in  nice  balance  truth  with  gold 
she  weighs,  And  solid  pudding  against — " 
the  defendant  in  the  case.  Presumably, 
learned  judges  may  at  their  discretion 
override  dictionaries  and  a  proper  taste 
in  desserts.  Besides,  we  remember  that, 
before  the  tribunal  of  the  tariff,  frogs' 
legs  have  been  put  in  the  classification  of 
dressed  poultry.  Rut  we  are  not  con- 
cerned about  that  here. 

Along  with  the  rice  pudding  affirmation 
by  the  court  runs  the  deduction  that 
prunes  arc  not  pastry.  With  this  line 
we  concur,  though  they  do  on  occasion 
bake  tastily  into  flaky  crusts.  Authority, 
Dickens,  J.,  case  of  "Little  Dorrit"  et  al. : 
"Papa,  potatoes,  poultry,  prunes,  and 
prism,  all  very  good  words  for  the  lips, — 
especially  prunes  and  prism." 

The  court's  attitude  as  to  prunes  was 
sound  and  unassailable,  and  that  is  the 
overshadowing  issue.  It  might  have  held 
that  rice  pudding  was  a  fluid  and  should 
be  drunk  through  a  straw,  or  a  medicine 
to  be  administered  in  capsules,  without 
in  any  way  endangering  the  stability  of 
our  institutions.  America  is  not  Asia. 
The  case  of  prunes  is  different.  It  is 
most  important  that  the  usefulness  of  the 
prune  shall  not  be  fettered,  curtailed,  hop- 
pled, or  bound  down  within  the  narrow 
limits  of  a  judicial  definition.  It  is  the 
one  unique  product  of  nature  that  in 
thousands  of  homes  in  our  northern 
climate  bridges  over  the  gulf  between 
peaches  and  cream  and  strawberry  short- 
cake. It  is  as  much  of  a  fixture  in  the 
scenery  of  the  boarding-house  landscape 
as  the  time-honored  caster.  It  can  be 
regarded  either  as  a  sauce  or  a  vegetable 
side  dish,  a  delicious  dessert  or  an  ap- 
petizing entree.  It  fits  in  with  any  course. 
It  can  be  served  for  breakfast,  lunch,  or 
dinner. 

The  learned  court  took  the  wise  course. 
To  have  defined  the  prune  as  pastry 
would  have  robbed  it  of  its  chief  glory, 
destroyed  its  commercial  value  in  a 
large  measure,  and  reduced  it  to  the 
prosaic  level  of  "pie  timber." 


Judge's  Arctic  Circle  Circuit. —  Judge 
Noel  of  the  judicial  district  of  Athabasca, 
has  gone  on  the  most  northerly  circuit 
ever  undertaken  by  a  Canadian  judge, 
accompanied  by  a  full  retinue  of  court 
officers.  Before  he  gets  back  he  will  hold 
court  at  Ft.  McPherson  and  Herschell 
Island,  both  of  which  are  within  the 
Arctic  Circle.  From  Edmonton  he  goes 
by  train  for  the  first  100  miles,  then  he 
takes  a  canoe,  and,  unless  he  makes  the 
schedule  to  the  day,  he  will  return  by  dog 
train.  With  Ft.  McPherson  as  his  ob- 
jective, he  will  follow  the  Mackenzie 
from  its  source  in  the  Great  Slave  Lake 
to  a  point  a  little  more  than  100  miles 
from  the  mouth,  from  which  it  discharges 
its  waters  into  the  Arctic  Ocean. 

It  will  be  late  in  the  year  before  the 
judge  will  be  able  to  reach  the  other 
points  he  proposes  to  visit,  namely,  Ft. 
Vermillion,  Peace  River  Crossing,  and 
Lesser  Slave  Lake,  where  he  is  to  hold 
court.  If  the  route  as  proposed  is  fol- 
lowed, 7,000  miles  will  have  been  covered 
before  the  trip  is  concluded. 

A  Judge  in  Papua.— Chief  Justice  J.  H. 
P.  Murray,  lieutenant  governor  of 
Papua,  who  is  coining  to  England  for  a 
twelve-month  holiday,  says  the  London 
Chronicle,  may  be  called  the  cadi  of  the 
Empire.  Papua  is  only  in  a  primitive 
stage  of  civilization,  and  when  Chief  Jus- 
tice Murray  goes  on  circuit  he  generally 
holds  his  court  seated  in  the  protecting 
shade  of  an  equatorial  tree.  There  arc 
still  some  cannibals  and  head  hunters  in 
Papua.  These  perils,  with  malarial  fever 
and  a  torrid  sun,  make  the  life  of  a  judge 
in  Papua  not  altogether  enviable. 

An  Up-to-Date  Brief.— The  supreme 
court  of  California  is  said  to  have  cited 
an  attorney  for  contempt,  because  he 
used  George  Ade's  slang  in  preference 
to  the  language  of  Blackstone  in  a  brief 
recently  submitted  to  the  learned  judges. 

When  the  court  met  en  banc  one  of  the 
justices  took  up  the  brief,  and  began  to 
read  it  aloud :  "Then  the  state  court 
butts  in  to  the  game,"  he  read  in  an 
amazed  tone.  "Beg  pardon,  I  didn't  fol- 
low," interrupted  one  of  the  learned  as- 
sociate justices.  "Then  the  state  court 
butts  in — "  "My  gracious,"  exclaimed  a 
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justice,  "did  Blackstone  ever  use  such 
language?"  "If  my  memory  serves  me," 
suggested  Justice  Melvin,  "it  sounds  like 
a  newer  master,  George  Ade  I  believe 
his  name  is." 

The  justice  who  was  reading  the  brief 
continued :  "Then  a  state  court  butts 
into  the  game,  and  when  it  has  gotten  its 
butter  going  it  is  unable  to  stop,  but  con- 
tinues with  all  the  judicial  solemnity  of 
an  owl.  Its  actions  would  doubtless  pass 
muster  in  a  circus  or  a  moving  picture 
studio,  but  certainly  do  not  comport  very 
well  with  the  dignity  and  caution — " 
"Dignity  and  caution,  does  he  say — sac- 
rilege," muttered  a  learned  judge*  "But 
go  on ;  we  must  get  this  nightmare  over. 
And  they  talk  of  abolishing  capital 
punishment." 

The  reading  of  the  brief  was  con- 
tinued :  "Do  not  comport  very  well  with 
dignity  and  caution  and  evenness  of  mind 
popularly  believed  to  be  personified  in 
one  who  wears  the  judicial  ermine,  and 
is  presumed  to  know  the  law  and  to  ad- 
minister it." 

There  was  a  general  judicial  gasp  en 
banc.  "The  decision  is  a  peach,"  con- 
tinued the  reader.  "What!"  exclaimed 
a  learned  judge.  "What!"  "In  the  ver- 
nacular," exclaimed  Justice  Melvin,  "the 
word  'peach1  signifies  anything  rare, 
pretty, — I  gather  that  it  is  used  here  in 
an  ironical  sense." 

"Said  rotten  decision,"  continued  the 
reader,  "was  the  rottenest  decision  that 
ever  disgraced  the  records  of  any  court, 
for  it  wiped  out  the  entire  story  of  his 
perfidy.   It  is  a  raw  decision." 

"That,  I  fancy,  is  another  colloquial- 
ism," asserted  Justice  Henshaw.  "The 
said  judgment,"  the  brief  read,  "is  one  of 
the  wonders  of  the  legal  world."  "It  is 
a  finding  not  only  frivolous,  but  false 
as  well,  and  was  intended  simply  as  a 
cloak  to  cover  more  villainy." 

There  were  phrases  that  never  before 
had  found  their  way  into  the  pure  lexicon 
of  the  supreme  court.  "The  decision  was 
putrid." 

There  was  sarcasm,  too.    "The  judg- 


ment was  the  conclusion  of  a  sapient 
court,  of  massive  brains,  a  masterpiece 
of  judicial  wisdom." 

And  all  this  the  supreme  court  of  Cali- 
fornia declared  to  be  "scandalous,  dis- 
graceful, insultinc,  and  a  contempt  of 
court." 

Ita  Lex  Scripts. — In  the  session  laws  of 
South  Dakota  for  1909,  chapter  139,  is 
a  resolution  proposing  an  amendment  to 
the  Constitution  of  the  state,  to  be  voted 
upon  at  the  next  November  election, 
which,  after  providing  that  the  debt  of 
any  county,  city,  town,  etc.,  shall  never 
exceed  five  per  centum  of  the  assessed 
valuation  of  the  taxable  property  therein, 
proposes  in  one  of  the  provisos  the  fol- 
lowing : 

"That  any  county,  municipal  corpora- 
tion, civil  township,  district,  or  other  sub- 
division may  incur  an  additional  indebted- 
ness not  exceeding  ten  per  centum  upon 
the  assessed  valuation  of  the  taxable 
property  therein  for  the  year  preceding 
that  in  which  said  indebtedness  is  in- 
curred, for  the  purpose  of  providing 
water  and  sewerage  for  irrigation,  do- 
mestic uses,  sewerage  and  other  pur- 
poses." 

The  Deadly  Bargain  Counter. — A  mercan- 
tile firm  is  held  in  F.  W.  Woolworth  & 
Co.  v.  Conboy,  170  Fed.  934,  not  to  be 
liable  to  a  customer  attracted  to  its  place 
of  business  by  a  special  sale,  and  who 
was  forced,  by  the  crowd  besieging  the 
bargain  counter,  down  the  entrance  to 
a  stairway  leading  to  the  basement,  and 
injured. 

Amazon    Invokes   Code    Duello.  —  An 

elderly  woman  residing  in  Louisiana  is 
said  to  have  recently  challenged  a  woman 
of  the  same  age  to  a  duel,  and  stipulated 
shotguns  as  weapons.  For  this  she  was 
brought  before  the  district  court  and  fined 
for  assault.  "But  my  challenge  was  not 
accepted,"  she  protested.  The  court  held, 
however,  that  a  challenge  to  a  duel  con- 
stituted an  assault. 
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Samuel  Untermeyer 

A  Leader  at  the  New  York  Bar. 

The  sum  of  $775,000,  paid  to  Samuel     meyer  was  recently  assigned  by  the  court 


Untermeyer,  of  New  York,  not  long  ago, 
is  generally  admitted  to  be  the  largest 
fee  ever  obtained  by  a  lawyer  in  a  single 
case  in  this  country,  and  perhaps  in  all 
the  world.  The  big  fee  was  in  compen- 
sation for  three  or 
four  years'  work  in 
bringing  about  the 
merger  of  the  Utah 
Copper  Company 
and  the  Boston 
Consolidated  Min- 
ing C  o  m  p  a  n  y. 
Directors  and 
stockholders  of 
both  companies 
voted  unanimously 
that  $775,000  was 
not  too  much  pay 
for  Mr.  Untermey- 
er's  expert  and 
long-c  o  n  t  i  n  u  ed 
services.  Judges 
of  the  United 
States  circuit 
court  also  approved 
the  item  by  their 
action  in  dismiss- 
ing an  injunction 
suit  in  which  the 
plaintiff*  stated  the 
amount  of  the  fee, 
and  charged  that  it 
was  excessive.  In 
view  of  the  fact 
probably  involve 

S100,000,000,  the  fee  is  really  modest. 
It  amounts  to  less  than  1  per  cent.  Law- 
yers in  accident  cases  against  corpora- 


SAMUEL  UNTERMEYER 


that  the  merger  will 
a    capitalization  of 


to  defend  Marie  Auguste  Crisanti,  an 
Italian  woman  charged  with  murder,  and 
that  he  successfully  conducted  the  de- 
fense. In  that  instance  he  was  awarded 
$500  for  a  week's  work,  which  amount 

he  presented  his 
client  upon  her  ac- 
quittal. 

Mr.  Untermeyer 
has  modestly  said 
that  the  same  result 
would  have  been 
achieved  if  the  ac- 
cused had  been  de- 
fended by  any  oth- 
er lawyer  at  the 
bar,  of  average 
skill  and  experi- 
ence, provided  he 
had  the  means  and 
was  willing  to  ex- 
pend a  moderate 
amount  of  time  and 
a  few  hundred  dol- 
lars in  preparing 
the  defense.  But 
the  fact  remains 
that  he  magnani- 
mously turned 
aside  from  highly 
profitable  employ- 
ments, to  give  his 
time,  ability,  and 
money  in  aid  of  a 


f 
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poor  unfortunate. 

Mr.  Untermeyer  has  recently  suggest- 
ed that  there  ought  to  be  attached  to  the 
courts,  especially  in  the  larger  cities,  a 
public  defender,  whose  duty  it  will  be  to 
tions,  on  the  contingent  fee  basis,  usually    provide  for  the  defense  of  those  who  are 
ask  50  per  cent  of  the  damages  recovered,    charged  with  crime,  and  who  are  too 
It  will  be  remembered  that  Mr.  I  nter-    poor  to  employ  counsel.    In  support  of 
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this  proposition  he  has  said :  "It  is  with 
sincere  regret  and  reluctance  that  I  as- 
sert that,  save  in  rare  instances,  the  mod- 
ern prosecutor  does  not  stand  between 
the  people  and  the  accused.  He  and  his 
assistants  too  often  measure  the  success 
of  their  labors  by  the  number  of  convic- 
tions they  have  secured.  It  is  a  false 
and  brutal  conception  of  duty,  that  is 
responsible  for  grave  injustice,  but  it 
is  none  the  less  true  that  it  exists.  Un- 
der its  influence  the  prosecutor  becomes 
a  partisan  advocate,  blind  to  the  defense, 
unwilling  to  voluntarily  expose  the  weak- 
ness of  the  people's  case." 

"Nowhere  in  our  social  fabric  is  the 
discrimination  between  the  rich  and  poor 
so  emphasized  to  the  average  citizen  as 
at  the  bar  of  justice.  Nowhere  should 
it  be  less.  In  an  ideal  state  of  govern- 
ment the  lines  would  be  made  to  disap- 
pear here,  of  all  places.  Money  secures 
the  ablest  and  most  adroit  counsel,  whose 
characters  and  reputations  are  powerful 
factors  in  their  client's  cause.  Evidence 
can  be  gathered  from  every  source,  and 
all  the  legitimate  expedients  of  the  law 
availed  of.  The  poor  must  be  content  to 
forego  all  these  advantages." 

Concerning  which  it  may  be  observed 
that  it  is  not  at  all  certain  that  the  ends 
of  justice  would  not  be  best  conserved  if 
the  state  should  take  a  hint  from  the 
county,  and  employ  attorneys  to  defend 
all  felonies,  without  regard  to  the  finan- 
cial status  of  the  accused,  and  to  the 
exclusion  of  private  counsel.  It  is  quite 
possible  that  the  truth  would  be  better 
disclosed  in  this  way. 


Jules  E.  Alford.  who  for  twelve  years, 
ever  since  the  inferior  criminal  court 
was  created  in  Mobile,  has  been  its  judge, 
died  recently,  at  the  age  of  thirty-eight 
years.  Though  a  young  man.  Jules  Al- 
ford wielded  great  power  and  influence 
as  a  judge,  as  a  man,  and  politically. 
His  court  was  unique  and  on  the  order  of 
Judge  Lindsey's  court,  although  many 
of  the  offenders  who  passed  before  this 
man  were  grown-ups,  instead  of  chil- 
dren. His  methods  were  far-famed,  and 
have  been  the  subject  of  several  maga- 
zine articles  written  by  students  of  crim- 
inology and  sociology. 


HON.  WILLIAM  E.  MULLEN 


Wyoming's  Attorney  General 

Hon.  Wil- 
liam E.  Mul- 
len was  ap- 
pointed attor- 
ney general 
of  Wyoming 
in  1905,  to  fill 
a  vacancy  in 
an  unexpired 
term,  and  so 
satisfactorily 
did  he  dis- 
charge the 
duties  of  this 
important  po- 
sition that  he  was  re-appointed  for  a  four- 
year  term  in  1907.  In  addition  to  his 
regular  official  duties  he  has  acted,  by  ap- 
pointment of  the  legislature  of  1909,  as 
a  commissioner  to  revise,  edit,  annotate, 
and  compile  for  publication  the  statute 
laws  of  the  state,  which  have  recently 
been  published  in  a  volume  known  as 
"Wyoming's  Compiled  Statutes  1910." 

Mr.  Mullen  was  born  near  Ottawa,  La 
Salle  County,  Illinois,  on  July  25th,  1866. 
His  family  was  among  the  very  early 
settlers  of  the  state.  His  boyhood  years 
were  spent  on  a  farm.  Later  he  became 
a  clerk  in  a  country  store,  and  at  the  age 
of  twenty  he  struck  out  for  the  West, 
and  engaged  in  newspaper  work.  He 
read  law,  and  was  admitted  to  the  bar 
in  Nebraska  in  1889.  Thereafter  he  en- 
tered the  Michigan  University,  and  grad- 
uated from  the  law  department  in  the 
class  of  1893.  He  engaged  in  the  practice 
of  law  at  Sheridan,  Wyoming,  where  he 
served  as  city  attorney,  and  later  as 
mayor. 

Mr.  Mullen  is  a  memher  of  the  Ameri- 
can P>ar  Association,  and  one  of  the  com- 
missioners on  uniform  state  laws. 


Judge  Thomas  Beer,  aged  seventy- 
eight,  one  of  the  most  eminent  jurists  of 
Ohio,  died  at  his  home,  in  Hucyrus.  Six- 
ty years  of  his  life  were  spent  in  the  law. 
He  was  a  member  of  the  constitutional 
convention  of  '73,  was  elected  twice  a 
member  of  the  general  assembly,  and 
made  an  unsuccessful  race  for  the  su- 
preme judgeship. 
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William  M.  Mellette,  of  Muskogee, 
Oklahoma,  died  suddenly  while  walking 
to  his  office.  Mr.  Mellette  was  formerly 
Tinted  States  attorney  for  the  western 
district  of  Indian  territory,  and  his  duties 
compelled  him  to  remove  to  Muskogee, 
which  was  headquarters  for  the  old  west- 
ern district.  He  served  in  this  capacity 
until  the  territorial  government  was  dis- 
continued upon  the  event  of  statehood. 
He  then  formed  a  partnership  with  Pres- 
ton C.  West,  in  Muskogee,  for  the  prac- 
tice of  law,  and  this  partnership  was 
only  terminated  by  the  sudden  death  of 
Mr'.  Mellette. 

Mr.  William  K.  Jackson  Jr.,  has  been 
appointed  prosecuting  attorney  for  the 
Canal  Zone.  Mr.  Jackson  is  a  native  of 
Florida,  of  the  city  of  Jacksonville,  and 
is  a  graduate  of  the  University  of  Vir- 
ginia. He  is  one  of  the  youngest  prose- 
cutors in  the  employ  of  the  government, 
being  just  twenty-three  years  of  age. 
The  appointment  of  Mr.  Jackson  to  the 
position  of  prosecuting  attorney  gives 
general  satisfaction  to  the  bench  and  bar 
of  the  Canal  Zone. 

Judge  John  S.  Keyes.  the  oldest  judge 
in  Massachusetts,  and  the  senior  member 
of  the  Middlesex  bar,  died  at  the  Massa- 
chusetts General  Hospital,  in  his  eighty- 
ninth  year.  Judge  Keyes  was  a  native 
of  Concord.  He  was  born  September  19, 
1821,  the  son  of  John  and  Ann  Shepard 
Keyes.  He  entered  Harvard  in  1837,  and 
was  graduated  four  years  later,  after 
which  he  took  the  course  at  the  Harvard 
Law  School.  He  was  admitted  to  the  Bar 
in  1844,  and  his  law  practice  grew  fast. 
He  was  selected  to  the  state  senate,  serv- 
ing for  several  terms.  In  1853  he  was 
elected  sheriff  of  Middlesex  county,  hold- 
ing this  office  for  some  years.  In  1860  he 
was  a  delegate  to  the  convention  at  Chi- 
cago where  Abraham  Lincoln  was  nomi- 
nated for  the  presidency.  In  the  course 
of  a  few  months  he  was  appointed  by 
President  Lincoln  United  States  marshal. 
He  served  through  the  Civil  War,  and 
was  reappointed  by  the  President  during 
the  early  part  of  his  second  term.  He  re- 
signed in  1867.  In  1874.  when  the  dis- 
trict court  of  eastern  Middlesex  was  es- 
tablished, he  was  appointed  judge,  where 
he  had  remained  continuously  since. 


Utah's  Attorney  General 


HON.  ALBERT  R.  BARNES 


Hon.  Albert 
R.  Barnes, 
Utah's  attor- 
ney general, 
was  born  in 
Indiana  and 
bred  in  Mich- 
igan. He  is 
the  son  of  a 
Methodist 
c  1  e  r  gyman. 
He  graduated 
from  the  Aca- 
demic Depart- 
ment, North" 
western  Uni- 
versity, of  Evanston,  Illinois,  and  in  1889 
from  the  Law  Department  at  Ann  Arbor, 
Michigan.  In  the  fall  of  that  year  he 
moved  to  Utah,  and  entered  upon  the 
practice  of  law  at  Salt  Lake  City.  At 
first  he  entered  the  office  of  the  firm  of 
Brown  &  Henderson,  composed  of  Arthur 
Brown,  at  one  time  United  States  Sen- 
ator from  LTtah,  and  Judge  H.  P.  Hen- 
derson, territorial  judge  of  Utah  under 
the  Cleveland  administration.  Here  he 
remained  until  1(X)3,  when  he  entered 
into  business  for  himself,  and  met  with 
a  marked  degree  of  success. 

Mr.  Barnes  was  appointed  deputy  at- 
torney general  in  April,  1907,  and  was 
elected  to  the  office  of  attorney  general 
in  November,  1908.  He  has  performed 
the  duties  of  this  important  position  in 
a  most  capable,  effective,  and  praise- 
worthy manner. 

He  was  among  the  number  who  recent- 
ly attended  the  annual  meeting  of  the 
National  Association  of  Attorneys  Gen- 
eral, held  in  St.  Paul,  and  was  instru- 
mental in  securing  the  next  annual  con- 
vention for  Salt  Lake  City. 


James  W.  Covert,  well  known  as  a 
lawyer,  died  of  pneumonia  at  the  Hotel 
St.  George,  Brooklyn.  He  was  born  in 
1842,  and  from  1870  to  1874  he  was  sur- 
rogate of  Queen's  county.  In  1876  he 
was  elected  to  Congress,  serving  two 
terms.  For  ten  years,  from  1882  to  1892, 
he  was  a  member  of  the  state  senate. 
Since  1898  he  had  been  an  assistant  cor- 
poration counsel. 
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Case  and  Comment 


Arkansas  Attorney  General 


At  the  re- 
cent annual 
meeting  of 
the  National 
Association 
of  Attorneys 

J 

General,  held 
at  St.  Paul. 
Honorable 
Hal  L.  Nor- 
wood, attor- 
ney general  of 
Arkansas,  was 

HON.  HAL  L.  NORWOOD         one     Gf  the 

principal  speakers.  He  said  :  "Our  lax 
administration  of  the  criminal  law  is  the 
disgrace  of  the  civilized  world.  In  Ger- 
many there  are  only  4.85  homicides  per 
million  people,  per  annum ;  in  England 
only  10.15;  in  France  only  14.22;  while 
in  the  United  States,  as  shown  by  the  last 
census,  there  were  129.5.  In  other  words, 
we  are  thirty  times  as  homicidal  as  the 
German,  and  twelve  times  as  homicidal 
as  the  Englishman.  Why  is  this?  We 
arc  not  by  nature  more  vicious  than  the 
German  or  the  Englishman.  The  great 
majority  of  our  people  are  of  English 
or  German  blood,  and  under  the  same 
conditions  would  show  an  equal  respect 
for  human  life. 

"The  reason  is  simply  that  the  law  is 
not  enforced  with  us.  Men  will  restrain 
their  hunger  for  their  brother's  blood  if 
they  know  that  certain  punishment  will 
follow  upon  its  shedding.  You  can  see 
that  in  Canada.  There  a  people  living 
beside  us,  under  substantially  similar  con- 
ditions, claims  a  rate  of  homicide  lower 
even  than  Germany.  The  law  is  enforced 
with  Canadians,  and  the  desire  to  slay 
is  restrained  by  the  fear  of  punishment. 

"Many  causes  concur  to  produce  our 
maladministration  of  the  criminal  law. 
and  one  of  them  is  the  want  of  any  real 
head  for  the  legal  department  of  the  state. 

"Prosecuting  attorneys  arc  usually 
good  men,  and  as  a  rule  able  men.  but 
in  the  turmoil  of  their  practice,  going 
from  the  circuit  court  of  one  county  to 
another,  trying  cases  by  day  and  writing 
indictments  by  night,  they  do  not  have  the 
time  to  prepare  as  they  should  the  legal 


side  of  their  cases.  The  result  is  that 
many  of  their  convictions  are  set  aside 
for  error  by  the  appellate  court,  and  we 
know  how  hard  it  is  to  convict  on  a 
second  trial." 

He  urged  "That  many  errors  could  be 
avoided  by  the  attorney  general  by  having 
a  sufficient  number  of  assistants,  so  that 
the  prosecuting  attorney  might  feel  at 
liberty  to  call  and  advise  with  the  office." 

Attorney  General  Norwood  was  born 
in  Sevier  county,  Arkansas,  and  attended 
the  public  schools  of  the  county.  He 
continued  his  studies  at  Hendrix  College, 
at  Altus,  Arkansas,  at  the  University  of 
Arkansas,  at  Eayetteville,  Arkansas,  and 
subsequently  in  the  Law  Department  of 
the  Washington  Lee  University,  at  Lex- 
ington, Virginia.  He  was  admitted  to  the 
bar  in  1893,  and  was  chosen  a  member  of 
the  lower  house  of  the  general  assembly 
of  Arkansas  in  the  same  year.  He  served 
as  prosecuting  attorney  of  the  ninth  ju- 
dicial circuit  for  two  terms.  In  1898  he 
moved  to  Mena,  Arkansas,  where  he  en- 
gaged in  a  general  practice.  He  served 
in  the  state  senate  during  the  sessions  of 
1901  and  1903.  He  was  elected  attorney 
general  in  1908,  since  which  time  his  offi- 
cial residence  has  been  at  Little  Rock. 

Mr.  Norwood  is  a  public-spirited  citi- 
zen who  has  taken  an  active  interest  at 
all  times  in  the  upbuilding  of  his  state 
and  the  community  in  which  he  has  lived. 
He  has  given  close  and  careful  attention 
to  all  matters  connected  with  the  attorney 
generalship,  and  has  been  loyal  to  the  in- 
terests of  the  state  at  all  times. 

Judge  Samuel  C.  Wingard  died  recent- 
ly at  his  home,  in  Walla  Walla,  Washing- 
ton. He  was  eighty  years  old.  and  one  of 
the  most  distinguished  of  the  old  pio- 
neers. He  went  to  Washington  in  1870 
to  become  attorney  for  the  Northern  Pa- 
cific, but  had  held  the  place  but  a  short 
time  when  President  Grant  appointed  him 
United  States  attorney  for  the  territory. 
A  little  later  he  was  made  associate  jus- 
tice of  the  supreme  court  of  the  territory, 
and  was  reappointed  by  Presidents  Hayes 
and  Arthur.  Judge  Wingard  was  born 
in  Pennsylvania.  He  graduated  from 
Dickinson  College  in  1X47,  and  later 
served  in  the  Pennsylvania  legislature, 
before  going  West. 


Th< 


H 


umorous 


Sid, 


Why  not  tend  CASE  and  COMMENT  that 
story  about  the  law  Of  lawyer  which  you 
time*  tell    and   which    never  (ailt 
to    provoke  a 


Pointing  with  Pride.— John  T.  Fleming, 
an  assistant  state's  attorney  on  Mr.  Way- 
man's  staff,  was  a  member  of  the  legis- 
lature a  few  years  ago,  and  last  week, 
when  confessions  of  bribe-taking  by  pres- 
ent members  of  the  general  assembly  were 
coming  in  about  one  a  day,  some  of  Mr. 
Fleming's  associates  were  having  fun 
with  him  on  the  basis  of  his  past  service 
as  a  lawmaker.  . 

"I  confess  that  I  was  a  member  of  the 
legislature  at  one  time,"  said  Mr.  Flem- 
ing to  his  baiters,  "but  I  point  with 
pride  " 

"He  points  with  pride,"  interposed 
Charley  Furthman,  after  the  manner  of 
the  chorus  in  light  opera,  "he's  naught 
to  hide." 

"I  point  with  pride,"  resumed  Mr. 
Fleming,  standing  erect  and  swelling  out 
his  chest  alarmingly,  "to  the  statute  of 
limitations." — Chicago  Post. 

The  Judge's  Status. — A  mother-in-law 
was  testifying  in  a  St.  Paul  court  the  oth- 
er day  as  to  the  cruel  treatment  which  her 
son-in-law  was  accustomed  to  mete  out 
to  her  daughter. 

"It's  not  sufficient."  said  the  lawyer, 
"to  say  that  he  used  bad  names.  You 
must  tell  the  court  just  the  expressions 
that  were  used." 

"I'll  not  say  them,"  asserted  the  moth- 
er-in-law. "They're  not  fit  to  repeat  to 
any  decent  man." 

"Then  whisper  them  to  the  judge," 
said  the  lawyer,  and  the  court  bent  an  at- 
tentive ear." — St.  Paul  Dispatch. 

Modem  Hercules. —  The  manager  of  the 
sideshow  was  before  the  bar  for  kidnap- 
ping. 

"Yes,  judge,"  he  confessed  solemnly, 
"in  a  moment  of  weakness  I  sneaked  into 
the  museum  and  carried  the  fat  lady  away 
in  my  arms." 

"In  a  moment  of  weakness!"  gasped 


the  judge,  who  remembered  that  the  fat 
lady  tipped  the  scales  at  550  pounds. 
"Great  Scott,  man !  What  would  you 
have  done  in  a  moment  of  strongness?" 
— Chicago  News. 

People  are  Different—  Chief  Justice 
Taney,  driving  through  the  Tennessee 
mountains,  once  broke  one  of  the  shafts 
of  his  buggy.  A  small  colored  boy  came 
riding  by  on  a  mule.  The  justice  hailed 
him. 

"Here,  my  boy,"  he  said,  "can  you 
help  me  fix  my  buggy?" 

"Sure,  boss,"  answered  the  boy,  and 
cutting  a  hickory  withe,  he  soon  fixed  the 
shaft  so  that  it  was  quite  serviceable. 

"Well,  well,"  said  the  learned  judge, 
"now  why  couldn't  I  have  done  that?" 

"I  dunno,  boss,"  replied  his  "first  aid," 
"unless  some  folks  knows  more  than  oth- 
ers."— Success. 

The  Assault— "It  is  claimed  by  com- 
plainant that  you  assaulted  him,"  said 
the  judge. 

"He  lies,  your  Honor.  I  never  touched 
him.  Croucher  and  Willoughby  picked 
him  up  and  carried  him  to  the  pump.  All 
I  did  was  to  work  the  pump  handle." — 
London  Fxpress. 

Unheard  of  Accident.  "  What's  Thomson 
swearing  so  viciously  about  ?" 

"Why,  he  scheduled  his  property  in  or- 
der to  bail  otic  of  his  cronies  out  of  jail, 
and  the  assessor  somehow  got  hold  of  the 
document." 
s 

In  a  Tank  Town.— "Well  Hiram  I  see 
your  son  hez  closed  his  law  office  and  is 
drivin  the  station  bits  fer  a  livin.'  " 

"Yes.  he  warn't  a  success  at  the  law. 
It  seemed  he  didn't  have  no  knack  fer 
sellin  real  estate."— Macomb  (III.)  Jour- 
nal. 
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Case  and  Comment 


Effective  on  Either  Side.—  There  was  a 
prosecuting  attorney  in  Texas  whose 
methods  were  so  dramatic  and  uniformly 
successful  that  he  not  only  became  the 
terror  of  evildoers,  but  an  object  of  ad- 
miration, especially  among  the  negroes. 
Upon  retirement  from  office,  he  was  at 
once  much  sought  after  by  those  charged 
with  crime.  The  first  two  cases  which  he 
defended  resulted  in  conviction,  much  to 
his  chagrin.  An  old  negro  who  had 
watched  his  prosecution  in  admiring  won- 
der, and  looked  on  with  equal  interest 
when  he  conducted  the  defense,  accosted 
him  just  after  his  defeat,  and  said: 
"Mars'  Earle,  you  sho  is  a  wonder.  No 
matter  which  side  you's  on  they  go  to 
the  Pen  just  the  same." 

Prevarication's  Penalty. —  Samuel  Unter- 
meyer  was  being  congratulated  at  the 
Manhattan  club  on  his  recent  successful 
conduct  of  a  murder  case.  The  distin- 
guished corporation  lawyer  modestly 
evaded  all  these  compliments  by  the  nar- 
ration of  a  number  of  anecdotes  of  crim- 
inal law. 

"One  case,  in  my  native  Lynchburg." 
he  said,  "implicated  a  planter  of  sinister 
repute.  The  planter's  chief  witness  was 
a  servant  named  Calhoun  White.  The 
prosecution  believed  that  Calhoun  White 
knew  much  about  his  master's  shady  side. 
It  also  believed  that  Calhoun,  in  his  mis- 
placed affection,  would  lie  in  the  planter's 
behalf. 

"When,  on  the  stand.  Calhoun  was 
ready  for  cross-examination,  the  prose- 
cuting counsel  said  to  him,  sternly : 

"  'Now,  Calhoun,  I  want  you  to  under- 
stand the  importance  of  telling  the  truth, 
the  whole  truth,  and  nothing  but  the  truth 
in  this  case.' 

"  'Yes,  sah,'  said  Calhoun. 

"  'You  know  what  will  happen.  I  sup- 
pose, if  you  don't  tell  the  truth?' 

"  '  Yes,  sah.'  said  Calhoun,  promptly, 
'Our  side'll  win  de  case.'  " 

An  Exhibit  in  the  Case. — Two  prom- 
inent Wisconsin  attorneys  were  once  try- 
ing a  lawsuit  on  opposite  sides.  Mr.  X 
had  been  making  a  good  many  sarcastic 
remarks  at  the  expense  of  his  opponent. 


who  finally  appealed  to  the  court  for  pro- 
tection. "Now,  Mr.  X,"  said  the  judge, 
in  a  mollifving  tone,  "Mr.  Y  is  not  on 
trial."  "No,  your  honor,"  replied  X,  "but 
he  is  on  exhibition. 

Expert  Medical  Testimony.— In  the  early 
days  of  Rice  county,  Kansas,  a  person 
was  put  on  trial  for  murder  in  the  first 
degree.  The  defendant  claimed  that  in 
company  with  the  deceased  he  had  started 
for  Ellsworth  in  a  wagon,  and  before  pro- 
ceeding very  far  on  their  journey  the  de- 
ceased attempted  to  take  the  gun  from 
the  wagon,  when,  by  some  accident,  it 
was  discharged,  causing  the  instant  death 
of  his  companion. 

Dr.  F.  was  about  the  only  physician 
at  that  time  in  that  part  of  the  country 
where  the  accident  occurred,  and  his  early 
education  had  been  neglected.  He  was  at 
once  sent  for,  and  made  an  examination 
of  the  body,  before  it  was  removed,  and 
at  the  trial  was  called  as  a  witness. 

"Well,  doctor,  did  you  examine  the 
body?" 

"Yes,  sir." 

"State  the  result  of  your  examination." 

"Well,  I  went  to  where  the  body  was, 
and  found  it  lying  in  a  northeast  direction 
with  the  head  near  a  stump." 

"Where  upon  the  body  was  the 
wound  ?" 

"Well,  the  shot  entered  the  head  near 
the  occi-occi-pari-wcll !  just  over  the  eye, 
and  the  blood  had  run  down  in  an  ob- 
loquy direction  and  cogulated  in  a  cow 
track." 

A  Court  Denned. —  Two  or  three  in- 
structors at  the  Reserve  law  school  have 
been  laughing  themselves  sick  over  the 
answer  made  by  a  student  in  an  exami- 
nation not  long  ago. 

The  question  was  to  define  a  court  of 
law.  l'lackstone,  who  was  a  good  deal 
of  a  legal  authority  in  his  day,  gives  as 
his  definition,  "A  place  where  justice  is 
judicially  dispensed." 

The  student  may  have  had  that  defini- 
tion in  mind.   P»ut  here  is  what  he  wrote : 

"A  court  is  a  place  where  justice  is  ju- 
dicially dispensed  with."  —  Cleveland 
Plain  Dealer. 
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visible  typewriter? 
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FrancisWellman 's 
"Day  in  Court" 

A  BOOK  OF  1910 

<1  This  latest  book,  which  portrays  so  ably  the  subtle  art  of 
great  advocates  in  eliciting  truth  and  convincing  «nd  winning 
court  and  jury,  is  written  with  all  the  grace  and  intense 
interest  of  the  author's  former  work,  which  was  entitled 
"The  Art  of  Cross  Examination." 

<I  Among  the  subjects  treated  are  the  desirable  physical  and 
mental  endowments  of  an  advocate,  educational  qualifications, 
preparation  for  trial,  court  room  work,  art  of  selecting  a 
jury,  direct  and  cross  examination,  art  in  handling  discredit- 
ing documents,  the  summing  up.  and  a  few  of  Professor 
Munsterberg's  psychological  J; — «— ~  —  -  — • — 

verted  issues  of  fact. 
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fff  Leading  American  cases,  decided  be- 
jl  tween  1760  and  1887,  go  to  make 
up  the  American  Decisions  and  American 
Reports,  upon  which  the  structure  of  the 
American  Case  Law  has  been  built 
JTT  These  cases  have  been  cited  in  later 
Ji  opinions  upwards  of  500,000  times  and 
in  the  notes  in  these  and  other  annotated 
reports  nearly  as  many  times. 

The  New  Work 

fj[  All  these  citing  cases  and  notes  have  been 
j)  carefully  and  critically  examined  by  a 
large  body  of  Co-op.  editors,  with  the  result 
that  the  Extra  Annotation  gives  the  judicial 
history  of  each  case  reported  in  both  sets,  trac- 
ing its  influence  on  later  adjudication  down 
through  all  cases  and  notes  which  have  cited 
it,  and  showing  the  growth  and  development 
of  the  law. 

tfjf  24,000  pages  of  new  Extra  Annotation 
ji  are  thus  added  to  the  original  work, 
now  reprinted  in  two  editions  (single  and 
double  volume)  and  published  in  instalments 
on  easy  terms, 
^jj  A  complete  descriptive  circular  sent  on 
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If  You  Will  Admit 
Just  One  Point 

<I  Just  admit  that  the  annotation  in  Lawyers  Reports  Annotated  is  equal 
in  quality  to  the  text  work  in  the  average  $6.00  or  $6.50  text  book. 
You  will  surely  admit  that  much  because  the  reputation  of  L.R.A.  is 
built  upon  the  proposition  that  "An  L.R.A.  note  gives  a  more  com- 
plete presentation  of  the  authorities  upon  its  exact  point  than  can  be 
found  in  any  text  book,  digest  or  encyclopedia." 

t|  As  to  the  cases  in  the  L.R.A.  you  need  no  argument  You  know 
they  are  selected  and  therefore  must  be  worth  at  least  OS  much  as 
the  average  cases  in  state  reports. 


Q  The  24  volume,  of  L.R.A.  (New  Series)  now 
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and  California 

Q  The  same  24  volumes  also  contain  notes  which, 
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the  finest  set  in  the  world  with  which  to  prepare  for  your  fall  terms 
of  court 

Send  for  sample  page  pamphlet  containing  special  terms  order  form. 
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The  Very  First  Issue 
Got  Him  Into  Trouble 


Montgomery,  Ala.  July  9,  1910. 

The  Lawyer,  Cooperative  Pub.  Co. 

Rochester.  N.  Y. 

Gentlemen  : — Last  week  I  ordered  from  you  "  Case  and  Comment,"  and 
the  very  first  issue  which  I  received  got  me  into  trouble.  After  reading  part  of 
Chapter  10,  Mr.  Welimans  "Art  in  Direct  Exarrimation,"  1  feel  like  it  would 
not  be  a  bad  idea  to  read  all  his  book. 

I  am  a  great  mind  to  cancel  my  order  for  "Case  and  Comment"  but  I  sup- 
pose you  may  proceed  to  send  it,  and  it  is  possible  that  I  may  find  more 
trouble. 

Yours  very  truly,  R.  G.  A. 
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First  printing,  a  large  edition,  was 
Second 
July  First. 


•old  in  advance  of  mil 
Copies  will  be  ready  for 


THE  BEST  BOOK  ON  AN  IMPORTANT  SUBJECT. 

Covers  freight  and  Passenger  Rates  -Rebates — Car  Shortage— Terminal 
Facilities — Anti-Trust  Law* — Employer's  Liability  Act — Express 
Companies — Pipe  Lines — Procedure  and  Practice  before 
Commerce  Commission— Penalties  and 


ONE  LARGE  VOL. 
1,300  PACES. 
BUCKRAM, 

$6. 00 

DELIVERED. 


Jones' 

Legal  Forms 


Three  printing*  have  been  entirely  sold.  Fourth  printing  now  ready  for 
delivery. 

A  Lawyer's  Form  Book — Not  Merely  a  Clerk's  Assistant. 
IT  APPEALS — To  the  Commercial  Lawyer  with  Forms  for  Contracts, 
Bills  of  Sale.  Pledges.  Collateral  Securities,  Etc.  To  the  Corporation 
Lawyer  with  Forms  for  Bonds,  Powers  of  Attorney,  Mining  and  Mineral 
Contracts.  Etc.  To  the  Real  Estate  Lawyer  with  Forms  for  Acknowl- 
edgments, Deeds,  I /rases.  Easements.  Mortgages,  Etc.  To  the  Probate 
Lawyer  wrth  Form,  for  Gifts.  Wills,  Settlements.  Husband  and  Wife,  Etc 
In  Short.  TO  EVERY  LAWYER 
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1,200  PAGES, 
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Not  only  the  most  successful  but  likewise  the  most  important  addition  to 
the  law  of  Private  Corporations.  Volumes  I  to  5  ready  for  delivery. 
Volume6,  Table  of  Cases  and  Index,  ready  in  July.  Volume  7.  Annotated 
Forms,  ready  in  August.  This  great  work  covers  thoroughly  and  exhaust- 
ively every  phase  of  Corporation  Law  from  Promotion  to  Receivership 
and  Reorganization.  Practically  every  American  case  on  the  subject  is 
cited,  the  citations  giving  the  page  and  volume  of  the  Official  Reports,  The 
Reporter  System,  the  L.  R.  A.,  and  the  American  Decisions,  Reports  and 
Volume  seven  will  contain  the  most  complete  set  of 
Forms  « 
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LOS  ANGELES,  CALIFORNIA 
THOMAS  A.  SANSON 
Attorney  and  Counselor  at  Law 

Suite  No.  828,  W.  P.  Story  Building,  Sixth  and  Broadway. 
COMMERCIAL  CORPORATION.  REAL  ESTATE  and 
PROBATE  LAW.    Expert  Notary  and  Stenm.pher  io  ofcee. 
action,  prompt  return*.    Reference*  |  Central  National  Bank  ; 
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CORNELL  UNIVERSITY 

COLLEGE  OF  LAW 

Four-year  count  for  students  entering  from  hl(rli  school* 
and  preparatory  schools,  includes  one  year  of  instruction  in 
the  College  of  Arts  and  Sciences  preliminary  to  the  law 
subjects.  Three-year  course  (open  after  :oio  only  to  those 
presenting  at  least  one  year  of  college  work  )  includes  all  the 
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Legal  Medicine 

Judge  Gftert  H.  Stewart  of  the  Columbus,  Ohio,  Bar.  for  many 
y*-ar»  Ptofnaot  of  Medical  Juriaprudrnce  in  Starling  Medical 
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William  Slee  Walker  of  the  Cincinnati  Bar.  the  author,  haa  had 
thi*  new  book  in  prcparaooo  for  a  number  of  veara,  rite  aim 
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The  Search  of  Years  Fruitful  at  Last 

"  CUuks  if  th»  Bar"  h  Snufr  AhAn  V. 
mm  uu4j.  Crnlarnt  utrUt  «/  /nuu  *qr« 
«n.f  Jurj   ,f<«hii   if  Umoui  iatrtrri.  

YOU  bear  Beach's  tmrntnc  words  In  tbe  salt  i. 
Ward  Beecfaer  for  leadinf  tbe  plaintiff's  wife  astray,  aoit  yoa 
bear  tbe  eloquent  I  racy  In  ibe  minister's  defense.  You  linen 
to  Oelmas  In  tbe  Tbaw  ease  as  be  picturca  Evelyn's  life  alone 
tbe  primrose  path.  Yon  bear  tbe  Immortal  Serreant  Pretiim  In 
Kentucky's  ercaie*  muider  irlaL  You  hear  Susan  B.  Anthony  • 
drimartc  response  to  tbe  court  that  condemned  her.  You  view 
ihr  lilf-»nJ.tif«ih  dials  of  Ctoker.  Tammany's  chief  uin.  and 
o  noanell.  tbe  Irlsb  martyr.    You  bear  Clarence  Dartov  and 


i  In  Haywood's  recent  trial.  You  bear  Merrick  in 
tbe  trial  of  Surratt  for  tbe  murdei  of  Lincoln,  and  you  stand  with 
•be  mlfhty  Voorbcea  as  be  Invokes  ibe  anwrinen  taw,  ana  for 
two  htmri  pkvli  for  tbe  acquittal  of  an  errini  skater's  brother 
who  bad  killed  the  man  that  "plucked  a  Hornet  from  tbe  fardrn 
of  bonar  ana  flunr  It  away  In  a  Utile  while,  wltbeied  and  dead." 
^      bear  Incersoil.  Seward.  Lrwis.  Rayner  and  others  wbere 


THE  REAL  TEMPLE  OF  ORATORY 

Hsi  «  last  been  tnraded  and  you  revel  with  renins  around  an 
InteUecruai  b»ivj'iri-lxiiirj  xad  ace  In  graphic  picnires  ibe  lores, 
bope»  and  shattered  lomxacrs  that  bare  swayed  the  drauurj  of 
bluoric  duration. 

Book  Is  KroneiT  and  baiidwrnirly  bound  and  llluaratcd.  tbe 
frc.ntisptrxr  hrinr  after  Copt  i  lamoua  paituinr,  "Tbe  Plaintiff's 
Appeal  at  tbe  First  Trial  by  Jury." 

300  Pages.  Special  Introductory  Price  $2.  Carriage  Prepaid 
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tional qualifications,  preparation  for  trial,  court  room  work,  art  of  selecting  a  jury,  direct  and  cross 
examination,  art  in  handling  discrediting  documents,  the  summing   up.  and  a  few  of 
Miinsterberg's  psychological  discoveries  in  deciding  controverted  issues  of  fact. 
4  The  book  is  enriched  with  numerous  concrete  examples  and  anecdotes,  making  it  doubly  in 
:  to  one  who  desires  to  become  a  successful  advocate. 


12  mo.,  net  price  $2.18  delivered.    For  Sale  By 
AWYERS  CO- OPERATIVE  PUBLISHING  CO..  Rochester.  TV.  Y. 
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Court  Reports  {Law  ed.\  before  buying  any  Test  Book,  Digest,  Encyclopaedia  or  other  work,  first  learn  if  these 
two  widely  circulated  sets  are  systematically  cited  by  volume  and  page  throughout  the  entire  work.  You  are  entitled 
to  the  best  there  is— insist  upon  getting  it. 
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For  the  restoration  of  energy; 
the  relief  of  mental  and  nervous 
exhaustion;  and  to  give  one  a 
good  appetite  there  is  nothing  so 
beneficial  as 

Horsford's 
Acid  Phosphate, 

(«V»Mt«Wl(.) 


piwTreesShoukl  Live 

A  Jhousand  Years 

In  most  cm  *  thuy  will,  if  yon  irtvo  them  tho 
chance.  A  tree  seldom  dies  a  natural  death. 
Almost  alwa)  *  the  pacing  of  a  tree  tnoan«  that 
some  abuuinial  condition  has  shortened  us 
Ilfo.  Disease  attacks  tree*  Im->  auso  they  do  not 
have  proper  protection  BKutu-t  It.  l>ecay  seta 
In  bernuso  tm-r  have  Is'cn  injured  in  si  me 
war.  I  hey  am  do»troyo.|  li>  the  storms  because 
not  protected  when  they  were  weak. 

Davey  Tree  Experts 
Are  Tree -Savers 


1  i  \  Rumlord  Chemical  Works ,  Providence ,  F  ! 


■  l , 


It  in  order  to  sare 
n  Jik  smi  and 
ttention  will 
wauty.  They 
fully  under. 


»nd 
vt  hi 


Trail.  1  In  tho  l)n>ey  Institute  of  Tree  Hunt- 
cry,  und<  rdin<eU"tiuf  John  Davey,  f«  her  at 
the  profession,  they  hate  horn.. I  exsetly 
whntto  doaiiH  wh.  nto<" 
trees.  l'n  to.*!  too  f  .r  a>lt 
decay,  trr-in  reeeit  tnic 
be  preserved  In  iiwcfuln. 
are  the  only  tree  sumo 

stand  and  rrj.-t.re  Davey  methods—  tho 
only  methods  of  demon»t  ruled  efficiency. 

Four  Valuable  Booklets  lor 
Owners  of  Trees- One  Free 

fat  Revclat.ou."  explaining  the 
tt  prineiph-s  of  t roe  surirory;  Our 
ued  Kro-nds,  the  Trees,"  &  com* 
treutltoon  thi*  profciwlon of  savlnir 
ife:  "A  Hrothcr  to  the  Trees,"  by 
rt  Hubbard:  "New  Life  In  Old 
'1  rein,"  by. I.  Ilimu-o  MrFurUiid.  One 
of  thesel'ookslreetoeiery  tree  owner 
whoforwnrds  nnmciindu.l  lr.  State 
w»r  and  kind  of  trees  you  have; 
ill  mail  booklet  you  need  most. 
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iJH  Heeeh  St..  Kent.  Ohio 
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"Judges  will  be  appointed  and 
will  pass;  one  generation  rap- 
idly succeeds  another;  but, 
whoever  comes  and  whoever 
goes,  the  court  remains,  keep- 
ing alive,  through  many  cen- 
turies we  shall  not  see,  the  light 
that  burns  with  a  constant  radi- 
ance upon  the  high  altar  of 
American  constitutional  jus- 
tice"   Melville  W.  Fuller. 
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Melville  W.  Fuller 


Our  Late  Lamented  Chief  Justice 


BY  THE  EDITOR 


T  dawn,  on  the  nation's 
natal  day.  Death  sum- 

A;  moned  the  kindly,  faith- 
"  ful  man  who  for  twen- 
ty-two years  has  served 
with  honor  as  Chief 
Justice  of  the  United 
States.  It  is  a  solemn 
moment  in  the  life  of 
Republic  when  one  Chief  Justice 


passes  and  another  is  to  succeed  him. 
The  Chief  Justiceship  is  an  office  equal  in 
many  respects  to  the  Presidency  itself. 
There  have  been  Chief  Justices  who  have 
wielded  a  greater  influence  over  the  des- 
tinies of  every  individual  citizen  than  any 
President,  save  two  or  three  alone. 

Our  ablest  jurists  have  looked  up  to 
this  post  as  the  goal  of  their  highest  am- 
bition. It  is  said  that  President  Taft 
would  have  preferred  the  Chief  Justice- 
ship to  the  exalted  position  which  he  now 
occupies.  The  day  before  he  was  inaug- 
urated as  President  he  was  asked  if  he 
had  followed  the  usual  custom,  and  pro- 
vided a  Bible  on  which  the  oath  could  be 
administered,  and  afterwards  kept  in  the 
Taft  family  as  a  souvenir. 

"No,"  he  replied,  meditatively,  "I  think 
I  prefer  to  be  sworn  in  on  the  Bible  on 
which  I  would  have  taken  the  oath  as 
Chief  Justice  had  it  fallen  to  me." 

Mr.  Fuller's  Appointment 

This  high  honor  came  to  Melville  W. 
Fuller  unsolicited.  He  was  eminently 
quiet  and  dignified  and  would  have 
thought  it  unfitting  to  seek  preferment  of 
that  nature.  But  President  Cleveland, 
who  was  a  rare  judge  of  men,  knew  him. 


and  had  theretofore  offered  him  other  ap- 
pointments which  he  had  declined.  On 
the  death  of  Chief  Justice  Waite,  in  1888, 
President  Cleveland  promptly  nominated 
Mr.  Fuller  for  the  vacant  position.  In 
accepting  the  place  he  gave  up  a  law  prac- 
tice which  netted  him  an  annual  income 
of  $30,000.  The  salary  attached  to  the 
Chief  Justiceship  was  at  that  time  $10,- 
500. 

His  Standing  at  the  Bar 

Mr.  Fuller  had  practised  law  in  Chica- 
go for  thirty-two  years.  He  was  a  law- 
yer's lawyer,  one  whom  lawyers  loved  to 
consult.  A  man  of  absolute  probity,  he 
possessed  the  complete  confidence  of  ev- 
ery lawyer  at  the  Chicago  bar. 

One  who  knew  him  well  says  of  him : 
"The  late  Chief  Justice  had  one  singular 
characteristic  I  never  knew  him  to  speak 
ill  of  anyone.  Moreover,  he  was  a  fo- 
rensic orator  of  talent,  brilliant  and  at- 
tractive as  a  speaker.  Possessing  a  fine 
literary  style,  an  eloquent  delivery  and  a 
pleasing  address,  he  was  for  years  the 
representative  whom  the  Chicago  bar 
thrust  forward  when  it  wanted  to  do  it 
self  proud  on  any  occasion  of  especial 
importance.  It  was  Fuller,  I  remember, 
who  represented  us  when  we  gave  an  im- 
posing banquet  and  reception  to  Lord 
Chief  Justice  Coleridge,  upon  his  visit  to 
Chicago  in  1886  or  1887." 

His  Manner  and  Appearance 

Throughout  his  service.  Chief  Justice 
Fuller  was  noted  for  the  dignity  with 
which  he  filled  the  position.    He  pre- 
served that  manner  when  on  the  bench 
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or  off  it.  Although  small  of  stature,  not 
more  than  5  feet,  7  inches,  his  wealth  of 
silvery  hair  and  classic  features  made  him 
a  commanding  figure  wherever  he  ap- 
peared. 

Behind  the  outward  manifestation  of 
the  courtly  gentleman,  and  the  mild-man- 
nered voice,  which,  in  recent  years,  has 
been  almost  inaudible  to  those  seated  on 
the  edge  of  the  court  room,  was  a  tremen- 
dous force  of  character,  a  keen  sense  of 
justice  and  a  capability 
for  hard  and  persistent 
work  wholly  out  of  pro- 
portion to  his  years. 


fellow  countrymen 


Important  Opinions  Ren- 
dered by  Him 

Among  the  many  im- 
portant opinions  he  ren- 
dered were  the  uncon- 
stitutionality of  the  in- 
come tax;  the  decision 
in  the  Danbury  hat  case 
that  labor  unions  are 
amenable  to  the  Sher- 
man anti-trust  law ;  and 
the  decision  denying  the 
right  of  the  state  to  tax 
any  telegraph  messages 
but  intrastate  ones.  He  held  that  the 
claims  of  a  widow  and  her  children  to  the 
insurance  on  the  life  of  the  husband  and 
father  are  distinguishable  from  other 
claims  against  the  estate,  on  the  ground 
that  it  is  public  policy  that  a  man  should 
provide  for  his  wife  and  children;  he 
denied  the  right  of  a  railroad  to  exempt 
itself  from  liability  for  its  negligence 
in  the  shipment  of  goods;  he  wrote  the 
opinion  in  Leisy  v.  Hardin,  holding  that 
a  state  could  not  interfere  with  the  im- 
portation of  intoxicating  liquors  nor  with 
their  sale  while  in  the  original  packages. 
Another  case  of  importance  that  came 
before  him  involved  the  tariff  policy  to- 
ward the  Philippine  Islands.  In  this,  the 
Chief  Justice  was  with  the  minority,  con- 
tending that  to  regard  the  Philippines  as 
outside  territory  was  unconstitutional. 
In  the  Northern  Securities  decision,  the 
Chief  Justice  was  again  with  the  minor- 
ity. The  position  he  took  was  not  unex- 
pected, in  view  of  his  general  attitude 
toward  the  recent  enlargement  of  Fed- 
eral  authority  in  business  affair*. 


*J  "He  was  a  great  jus- 
tice, and  noted  for  his 
independence  of  thought 
and  courage  of  action. 
His  career  entitled  him 
to  the   gratitude  of  his 


— President  faft 


His  Literary  Style 

When  it  fell  to  him  to  prepare  the  de- 
cision of  the  court,  he  showed  himself 
master  of  a  lucid  style  which  sometimes 
had  even  a  literary  quality.  One  of  the 
best  illustrations  of  this  was  the  opinion 
he  handed  down  in  the  case  of  Ham- 
mond v.  Hopkins.  He  concluded  his 
opinion  by  saying:  "In  all  cases  where 
actual  fraud  is  not  made  out,  but  the  im- 
putation rests  upon  con- 
jecture, where  the  seal 
of  death  has  closed  the 
lips  of  those  whose  char- 
acter is  involved,  and 
lapse  of  time  has  im- 
paired the  recollection  of 
transactions,  and  ob- 
scured their  details,  the 
welfare  of  society  de- 
mands the  rigid  enforce- 
ment of  the  rule  of  dili- 
gence. The  hourglass 
must  supply  the  ravages 
of  the  scythe,  and  those 
who  have  slept  upon 
their  rights  must  be  re- 
mitted to  the  repose 
from  which  they  should 
not  have  been  aroused." 

Delays  Big  Trust  Cases 

The  death  of  Chief  Justice  Fuller 
means  that  the  rehearing  of  the  Stand- 
ard Oil  and  Tobacco  Trust  and  the  Cor- 
poration Tax  cases  will  be  delayed  a  few 
months  longer. 

Remaking  the  Supreme  Court 

hate  is  hastening  the  fulhlment  of  one 
of  the  campaign  claims  of  1908,  that  the 
President  then  selected  would  have  the 
task  of  remaking  the  Supreme  Court. 
Never  before  has  so  swift  a  succession  of 
calls  been  made  upon  the  Chief  Executive 
for  appointments  to  the  highest  court. 
One  third  of  its  membership  has  gone  to 
the  Great  Assize  since  Mr.  Taft  became 
President.  Vitally  important  questions 
are  now  and  will  soon  be  before  this 
court  for  decision,  and  never  before  has 
a  President  been  called  upon  to  exercise 
the  appointive  power  in  a  manner  so  di- 
rectly affecting  the  national  welfare 
through  the  rulings  of  the  court  of  last 
resort. 
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BY  EDWIN  S.  OAKES 


HE  division  of  the  year 
into  term  and  vaca- 
tion," says  Reeves,  in 
his  History  of  English 
Law  (Vol.  1,  p.  332), 
"has  been  the  joint 
work  of  the  church 
and  necessity.  The 
cultivation  of  the  earth 
and  the  collection  of 
its  fruits  necessarily  require  a  time  of 
leisure  from  all  attendance  on  civil  af- 
fairs; and  the  laws  of  the  church  had, 
at  various  times,  assigned  certain  seasons 
of  the  year  to  an  ohservance  of  religious 
peace,  during  which  all  legal  strife  was 
strictly  interdicted.  What  remained  of 
the  year  not  disposed  of  in  this  manner 
was  allowed  for  the  administration  of 
justice."  Blackstone  (Com.  Book  III., 
p.  275)  similarly  describes  the  terms  as 
"those  leisure  seasons  of  the  year  which 
were  not  occupied  by  the  great  festivals 
or  fasts,  or  which  were  not  liable  to  the 
avocations  of  rural  business."  And  he 
gives,  on  the  authority  of  an  earlier  work 
(Spelman  of  the  Terms),  the  following 
account  of  their  origin :  "Throughout 
all  Christendom,  in  very  early  times,  the 
whole  year  was  one  continual  term  for 
hearing  and  deciding  causes.  For  the 
Christian  magistrates,  to  distinguish 
themselves  from  the  heathens,  who  were 
extremely  superstitious  in  the  observa- 
tion of  their  dies  fasti  ct  ncfasti.  went 
into  a  contrary  extreme,  and  adminis- 
tered justice  upon  all  days  alike.  Till  at 
length  the  church  interposed  and  ex- 
empted certain  holy  seasons  from  being 
profaned  by  the  tumult  of  forensic  liti- 
gations. As,  particularly,  the  time  of  Ad- 
vent and  Christmas,  which  gave  rise  to 
the  winter  vacation  ;  the  time  of  Lent  and 
Easter,  which  created  that  in  the  spring: 
the  time  of  Pentecost,  which  produced 
the  third  ;  and  the  long  vacation  between 
Midsummer  and  Michaelmas,  which  was 
allowed  for  the  hay  time  and  harvest. 
All  Sundays,  also,  and  some  particular 
festivals,  as  the  days  of  the  purification, 
ascension,  and  some  others,  were  includ- 


ed in  the  same  prohibition;  which  was 
established  by  a  canon  of  the  church, 
a.  D.  517,  and  was  fortified  by  an  im- 
perial constitution  of  the  younger  Theo- 
dosius,  comprised  in  the  Theodosian 
Code." 

That  judicial  business  was  restricted 
in  England  at  an  early  day  to  certain 
seasons  of  the  year  is  demonstrated  by 
the  Mirrour  of  justices,  a  book  compiled 
either  in  the  last  years  of  the  thirteenth 
or  the  first  of  the  fourteenth  century, 
and  purporting  to  be  a  memorial  of  the 
ancient  laws  of  England,  where  it  is  said 
(Ch.  III.,  §  8),  "And  note,  there  are 
three  manner  of  times  exempted  from 
pleas,  in  which  no  parties  sit  in  courts 
to  give  judgments,  whereof  two  are  by 
law,  and  the  other  at  the  will  of  the 
King."  The  two  ordained  by  law  are 
stated  to  be,  first,  the  months  of  August 
and  September,  "which  are  assigned  to 
gather  in  the  fruits  of  com,"  etc.,  and 
second,  the  feasts  of  the  church  and 
Sundays. 

Institution  of  Terms  of  Court 

The  repute  of  having  instituted  terms 
of  court  in  England  forms  part  of  the 
apocryphal  halo  surrounding  various  of 
her  earlier  rulers.  "The  learned  Sel- 
den,"  writing  in  1614,  and  probably  rely- 
ing upon  Polidore  Virgil  and  Holings- 
hed,  concurs  with  them  in  ascribing  it 
to  William  the  Conqueror;  but  subse- 
quent investigators  agree  that  such  a  di- 
vision of  the  juridical  year  was  already 
an  existing  usage  at  the  time  of  the  Con- 
quest. It  was  more  probablv.  like  other 
national  institutions,  of  gradual  growth 
than  of  adoption  in  a  completed  form. 
In  Herbert's  Antiquities  of  Inns  of  Court 
and  Chancery  (p.  156),  mention  is  made 
of  laws  of  Canute  and  Edward  the  Con- 
fessor (who  seem  to  have  captured  most 
of  the  credit  for  whatever  of  law  there 
was  in  those  shadowy  days),  forbidding 
ordeal  and  oaths  on  feast  days  and  em- 
ber days,  and  at  certain  holy  seasons. 
The  most  exact  ascription  of  the  institu- 
tion of  terms  which  has  come  to  hand 
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is  in  a  case  in  the  court  of  King's  bench, 
in  1676,  rather  chaotically  reported  in  2 
Rolle,  443,  from  the  law  French  of  which 
the  writer  ventures,  somewhat  temera- 
riously,  to  render  the  following  extract: 
"Dodridge,  Justice :  Terms  were  to  give 
and  distribute  justice  (and  for  this  the 
omission  of  a  term  in  continuance  is  a 
delay  of  justice),  and  their  commence- 
ment was  in  the  time  of  the  Saxon  Kings 
before  the  Conquest.  Thus,  in  Lambert-, 
in  his  Antiquities,  there  is  an  act  of  Par- 
liament made  by  the  Saxons,  and,  as  I 
suppose,  by  Edgar,  who  entered  the  mon- 
astery, the  which  act  is  for  ordinance  of 
days  juridical,"  etc.,  describing  the 
terms.  Further  on  in  the  report  an- 
other speaker,  who  may  be  conjectured 
to  have  been  the  Chief  Justice,  says: 
'It  is  true  that  the  terms  were  observed 
in  the  time  of  the  Saxon  kings,  as  they 
are  at  this  day;  and  I  have  a  little  book 
called  Guliehnum  Conquestoris,  written 
by  a  hand  of  the  time  of  Henry  III,  and 
there  the  terms  are  described  by  the  va- 
cations, as  you  have  described  them  by 
themselves.  There  it  is  said  Christmas, 
Harvest,  Lent,  and  Whitsuntide  are  free 
from  suits  and  business  of  the  law,  the 
one  to  garner  the  harvest,  the  others  to 
serve  God." 

No  Vacation  in  Chancery 

The  system  of  terms  and  vacations 
which  governed  the  English  law  courts 
did  not.  however,  apply  to  the  court  of 
chancery.  This  was  probably  due  to  the 
fact  that  the  principal  function  of  that 
court  in  its  early  days  was  the  issuance 
of  original  writs,  returnable  in  term  time 
to  the  other  courts,  and  not  the  trial  of 
cases.  Thus,  in  21  Year  Book,  4  F.dw. 
4,  it  appears  that  on  account  of  a  plague 
prevalent  in  London,  the  business  of  the 
King's  bench  and  common  pleas  was,  by 
royal  writ,  postponed  to  the  term  follow- 
ing; and  it  is  stated  that  the  exchequer 
did  not  sit  for  the  trial  of  cases,  but 
only  for  the  purpose  of  transacting  fiscal 
business,  "and  also  the  chancery  was  not 
adjourned,  for  the  chancery  is  always 
open."  In  cases  on  its  law.  or,  as  it  was 
sometimes  termed,  its  pcttv-bag.  side, 
and  probably  on  its  equity  side,  so  far 
as  the  trial  of  causes  was  concerned,  it 
accommodated  itself  to  the  usages  of  the 


other  courts.  An  interesting  discussion 
of  the  powers  of  chancery  in  vacation,  in 
which  Lord  Eldon  took  part  may  be 
found  in  Crowley's  Case,  2  Swanst.  1, 
Buck  264.  The  notion  that  "chancery  is 
always  open"  is  of  some  practical  effect 
in  this  country  in  determining  the  pow- 
ers at  chambers  of  judges  vested  with 
general  equity  jurisdiction. 

Vacation  and  Term 

In  the  United  States,  terms  of  court 
arc  sometimes  controlled  by  legislative 
acts,  and  sometimes  left  to  be  fixed  by 
the  courts  themselves,  under  power  con- 
ferred by  the  legislature,  as  the  exi- 
gencies of  judicial  business  may  require. 

To  speak  of  the  powers  of  courts  in 
vacation  is,  perhaps,  to  offend  against 
preciseness.  "There  is  no  common-law 
court  except  in  term  time,"  an  English 
judge  has  declared.  Similarly,  American 
courts  have  said :  "In  vacation  the  judge 
is  not  clothed  with  the  character  of  a 
court;"  and  "It  is  only  during  term  time 
that  the  judges  are  invested  with  their 
full  judicial  power."  Such  powers,  then, 
as  may  be  exercised  by  the  judges  of 
courts  in  vacation,  must  be  conferred  by 
constitutional  or  statutory  provision,  or 
be  inherent  in  the  office  of  judge. 

An  enumeration  of  the  powers  ex- 
pressly conferred  in  the  several  states 
would  here  serve  no  useful  end;  but, 
while  it  is  not  purposed  to  enter  upon  a 
detailed  discussion  of  the  powers  of 
judges  in  chambers,  some  account  of 
such  powers  is  germane  to  the  present 
subject. 

Powers  of  Judges  in  Chambers  or  Vacation 

The  origin  of  these  powers  is  not 
known.  "Bv  long-established  usage." 
says  Chitty  (Practice,  Vol.  III.,  p.  19). 
"each  of  the  judges  of  the  courts  of 
King's  bench,  common  pleas,  and  exche- 
quer, has,  at  common  law,  and  independ- 
ently of  any  legislative  authority,  at  his 
chambers  exercised  a  very  extensive  ju- 
risdiction over  certain  minor  and  prac- 
tical proceedings,  especially  irregulari- 
ties that  arise  in  conducting  an  action  or 
defense,  and  this  as  well  in  the  vacation 
as  during  the  four  terms.  It  would  be 
difficult  if  not  impracticable  to  trace  the 
inception  of  this  practice.    It  has  been 
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observed  that  probably  it  originated 
either  in  the  overflow  of  the  business  of 
the  full  court  in  term,  or  the  expediency 
of  certain  matters,  probably  much,  of 
course,  though  sometimes  obstinately  dis- 
puted by  the  parties,  being  decided  upon 
or  transacted  before  a  single  judge,  as 
well  to  avoid  the  expense  of  formal 
rules,  as  to  prevent  the  important  time 
of  the  court  in  banc  being  consumed  in 
disposing  of  trifling  matters;  and  in  the 
vacation,  from  the  absolute  necessity  for 
some  tribunal  having  power  to  interfere 
and  relieve  from  the  consequence  of  the 
abuse  of  the  process  of  the  court,  or  of 
irregularities,  as  by  illegal  arrest,  or  ex- 
ecution under  illegal,  irregular,  or  insuffi- 
cient proceedings,  under  which  otherwise 
a  party  might  continue  in  imprisonment, 
or  his  goods  be  irretrievably  sold  under 
an  execution,  sometimes  without  any  re- 
dress, or,  at  least,  not  otherwise  redeem- 
able until  the  next  term." 

While  the  powers  so  exercised  are  or- 
dinarily regarded  as  belonging  to  the 
judges  rather  than  the  courts,  they  are 
on  principle,  according  to  the  authority 
above  quoted,  an  exercise  of  the  author- 
ity of  the  court  itself, — "an  inceptive  act 
of  the  court." 

The  authority  of  judges  at  chambers  in 
term  time  and  vacation  is,  in  this  coun- 
try, usually  defined  by  law  ;  but  instances 
are  not  wanting  in  which  the  courts  have 
invoked  ancient  usage  to  sustain  the  ex- 
ercise of  customary  powers.  Such  exer- 
cise, it  has  been  held,  is  not  curtailed  by 
a  constitutional  provision  that  the  judi- 
cial power  of  the  state  shall  be  vested  iti 
courts,  upon  the  ground  that  such  provi- 
sion must  have  been  framed  with  regard 
to  existing  methods  of  judicial  adminis- 
tration. 

It  is  the  general  rule  that  all  judicial 
business  must  be  transacted  in  term  time ; 
and  when  a  law  authorizes  or  contem- 
plates the  doing  of  a  judicial  act,  it 
must  be  understood  to  mean  that  it  is  to 
be  done  by  the  court  in  term  time.  And 
while  presumptions  are  often  indulged  in 
favor  of  the  jurisdiction  of  courts  of 
record,  as  such,  the  powers  exercised  by 
a  judge  in  vacation  are  exceptional,  and 
must  find  express  authority  in  statute,  or 
be  such  as  have,  from  time  immemorial, 
been  recognized  as  inherent  in  the  office 
of  judge. 


\o  power  to  perform  judicial  acts  out 
of  term  time  is  conferred  by  a  constitu- 
tional provision  that  the  courts  shall  be 
always  open.  The  interpretation  gen- 
erally put  upon  such  a  provision  is  that 
it  means  that  the  courts  shall  be  open 
to  business  that  may  properly  come  be- 
fore them  at  the  time,  in  the  order,  at 
the  place,  and  in  the  way  prescribed,  but 
not  necessarily  that  such  business  shall 
be  continuously  transacted. 

As  has  before  been  said,  the  power  in 
vacation  of  courts  in  the  various  states, 
under  statutory  provisions,  is  a  matter 
with  which  this  article  does  not  assume 
to  deal.  In  view  of  the  absolute  power- 
lessness  of  the  common-law  courts  to  act 
as  such  out  of  term,  the  fact  that  the  de- 
cisions relative  to  the  powers  of  courts 
in  vacation,  aside  from  statutory  powers, 
are  largely  of  a  negative  character,  will 
occasion  no  surprise. 

Trial  of  Cases  and  Rendition  of 
Judgments  or  Decrees 

Thus,  it  has  been  held  that  out  of 
term  time,  during  vacation,  the  justices 
have  no  power  to  meet  as  a  court ;  and  a 
judge  cannot,  by  order  made  in  vacation, 
reopen  a  term  after  final  adjournment. 
The  court  cannot  proceed  in  vacation 
with  the  trial  of  a  cause ;  and  although 
it  is  held  in  some  states  that  it  may  do  so 
with  the  consent  of  the  parties,  the  view 
has  been  taken  in  others  that  such  con- 
sent cannot  confer  jurisdiction. 

A  similar  situation  exists  with  respect 
to  the  rendition  of  judgments  or  decrees, 
or  the  granting  of  orders  finally  adjudi- 
cating the  rights  of  parties,  except  as 
provided  by  statute.  The  decisions  are 
unanimous  in  declaring  that  a  judgment, 
being  a  judicial  act,  cannot  be  rendered 
after  term  time,  at  least,  without  consent, 
and  if  so  rendered  is  a  nullity;  nor  can 
a  decree  be  made  in  vacation  in  an  equity 
cause.  However,  the  court  may  in  vaca- 
tion correct  its  minutes  so  as  to  make 
them  speak  the  truth  with  reference  to  a 
judgment  actually  rendered  by  it  at  a 
term. 

There  is  a  decided  difference  of  opin- 
ion as  to  the  validity  of  a  judgment  or 
decree  rendered  in  vacation  by  consent. 
The  practice,  even  where  held  permis- 
sible, has  been  characterized  as  of  doubt- 
ful expediency,  and  not  ordinarily  to  be 
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encouraged,  being  out  of  the  general 
course  of  proceeding  and  practice,  and 
not  infrequently  giving  rise  to  misappre- 
hension, distrust,  and  confusion. 

Proceedings  and  Practice 

The  court  cannot,  in  vacation,  pass  up- 
on a  demurrer  to  a  complaint ;  or  a  mo- 
tion to  dismiss  for  want  of  equity ;  or 
determine  a  motion  in  arrest  of  judg- 
ment ;  or  make  an  order  vacating  a  judg- 
ment. It  cannot,  in  the  absence  of  stat- 
utory authority,  grant  a  continuance;  or 
make  an  order  to  subpoena  witnesses  for 
a  defendant ;  nor  can  it  grant  temporary 
alimony.  It  cannot,  without  such  au- 
thority, dissolve  an  injunction  or  dis- 
charge an  attachment  or  garnishment, 
or  deny  a  petition  for  a  writ  of  manda- 
mus. 

It  may  not  entertain  proceedings  for 
the  revocation  of  letters  of  guardian- 
ship ;  and  an  attempt  by  a  probate  court 
in  vacation  to  require  an  administrator 
to  give  further  security  has  been  held 
coram  twn  judice. 

It  has  been  held,  however,  that  a  mo- 
tion for  nonsuit  may  be  heard,  and  that 
an  order  recommitting  a  report  of  com- 
missioners to  lay  out  a  highway  may  be 
made  out  of  term,  by  consent  of  the 
parties  interested. 

A  trial  court  has  no  jurisdiction  dur- 
ing vacation  over  a  motion  for  a  new 
trial;  but  it  is  not  necessary  that  the 
court  be  in  actual  session  at  the  time 
such  a  motion  is  made. 

It  may  not,  during  vacation,  fix  the 
time  within  which  an  appeal  bond  shall 
be  given,  or  require  plaintiff  in  error  to 
give  a  new  bond,  or  furnish  additional 
security.  Nor  may  it,  out  of  term,  amend 
a  bill  of  exceptions ;  nor,  where  the  stat- 
ute provides  that  such  an  order  be  made 
by  the  "court,"  may  the  trial  judge  make 
an  order  to  send  up  original  documen- 
tary evidence  to  the  appellate  court. 

A  justice  of  an  appellate  court  has,  it 
seems,  the  power  in  vacation  to  make  a 
provisional  order  for  a  stay  cf  proceed- 
ings in  the  court  below,  pending  deci- 
sion of  the  appeal,  so  as  to  enable  the 
party  to  make  or  renew,  if  need  be.  a 
similar  motion  in  term. 

It  is  within  the  general  power  of  a 
court  of  equity  to  make  a  provisional  ap- 


pointment of  a  receiver  in  vacation ;  but 
this  may  not  be  done  where  a  statute  pro- 
vides for  the  appointment  of  receivers 
by  the  "court." 

A  judge  of  a  court  open  only  at  stated 
periods  has  no  authority,  in  vacation,  to 
punish  refusal  to  obey  an  injunction  as  a 
contempt :  but  it  has  been  held  that  where 
a  judge  is  invested  with  power  to  award 
an  injunction  in  vacation,  the  grant  of 
power  carries  with  it,  as  an  incident,  the 
power  to  punish  contempt  in  disregard- 
ing it. 

Habeas  Corpus,  Prohibition,  or  Certiorari 

The  granting  of  the  great  remedial 
writs  is  largely  regulated  by  statute.  At 
common  law,  the  court  of  chancery,  be- 
ing always  open  in  its  capacity  of  of- 
ficina  justitia,  might  issue  them  at  any 
time.  According  to  Lord  Coke,  the 
courts  of  King's  bench  and  common 
pleas  could  grant  the  writ  of  habeas  cor- 
pus only  in  term  time ;  but  in  the  opinion 
of  Blackstone,  as  well  as  of  Lord  Eldon 
(see  Crowley's  Case,  2  Swanst.  1),  such 
writ  could  issue  out  of  the  court  of 
King's  bench  in  vacation.  The  writ  of 
prohibition  may  not  be  issued  by  a  court 
of  law  out  of  term  time;  but,  to  avoid 
injustice,  the  practice  is  sometimes  fol- 
lowed of  issuing  a  rule  to  show  cause, 
returnable  at  the  following  term,  which 
will  operate  as  a  stay  in  the  meantime. 
W  ith  respect  to  the  writ  of  certiorari, 
the  broad  rule  has  been  laid  down  that 
it  "ought  not  to  be  granted  in  vacation, 
but  in  open  court"  (  R.  v.  Eaton,  2  T.  R. 
89) ;  but  a  contrary  opinion  has  been  ex- 
pressed ( Ludlow  v.  Ludlow,  4  N.  J.  Law, 
387). 

As  the  foregoing  resume  demonstrates, 
the  courts  have  shown  no  disposition  to 
arrogate  to  themselves  the  power  to  ex- 
ercise judicial  functions  at  other  than 
the  times  regularly  appointed.  The  de- 
lays formerly  arising  from  the  circum- 
stance that  many  proceedings  in  a  cause 
could  take  place  only  in  term  time  have 
been  generally  obviated  by  legislative  en- 
actment :  and  under  modern  systems  of 
practice,  public  convenience  suffers  but 
little,  while  the  handling  of  judicial  busi- 
ness is  considerably  promoted,  by  the  re- 
tention of  the  ancient  division  of  the  year 
into  vacation  and  term. 
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EGISLATIVE  power 
exceeds  legislative  ca- 
pacity in  some  matters 
of  large  importance ; 
that  is  to  say,  the  legis- 
latures have  constitu- 
tional power  to  make 
laws  on  various  sub- 
jects on  which  both 
reason  and  experience 
show  that  they  cannot  be  trusted  to  legis- 
late with  proper  intelligence  or  without 
improper  influences.  The  truth  of  this 
statement  in  respect  of  some  kinds  of 
legislation  is  obvious,  and  the  experience 
of  more  than  a  century  has  fully  demon- 
strated it  in  some  other  matters.  There 
arc  still  many  people,  however,  who  ap- 
pear to  think  that  every  attempt  to  pro- 
vide a  better  method  of  determining  any 
question  within  the  broad  scope  of  legis- 
lative power,  however  intricate  or  diffi- 
cult it  may  be,  than  by  majority  vote  of 
the  members  of  the  legislature,  is  an 
abandonment  of  the  fundamental  prin- 
ciples of  our  government.  It  may  be 
worth  while  to  review  a  little  the  reason- 
ing of  the  matter  and  also  the  results  of 
experience. 

Claims  against  State  or  Nation 

The  fitness  of  a  legislature  to  decide  a 
question  of  the  justice  of  a  claim  against 
a  state  or  nation  might  not  be  doubted  by 
most  people  when  the  question  was  pre- 
sented as  an  abstract  one.  Yet,  as  such  a 
claim  requires  an  essentially  judicial  de- 
termination, the  fitness  of  the  average 
member  of  the  legislature  to  pass  upon  it 
can  hardly  be  presumed.  Under  the  old 
Constitution  of  New  York,  which  made 
the  state  senate  a  part  of  the  court  of 
errors  and  appeals,  it  was  abundantly 
demonstrated  that,  on  questions  of  law,  at 
least,  state  senators  were  unfit  to  be 
judges.  On  claims  against  a  state,  ques- 
tions of  fact,  rather  than  of  law,  are 


usually  presented,  but  these  are  often 
complex  enough  to  require  very  minute, 
patient,  and  thorough  investigation.  The 
members  of  the  legislature,  as  a  body, 
even  if  they  are  capable  of  making  such 
an  investigation,  never  will  do  it.  In  fact, 
to  do  it  would  usually  require  an  amount 
of  time  which  it  is  impossible  for  them  to 
give.  Aside  from  the  incompetence  or 
indifference  or  lack  of  time  which  pre- 
vents legislatures  from  acting  intelligent- 
ly and  justly  on  these  claims,  even  when 
they  act  at  all,  has  been  the  fact  that  it 
has  been  often,  if  not  usually,  impossible, 
to  get  them  to  act  at  all  on  a  claim,  how- 
ever just,  except  by  long  persistence  and 
lobbying.  Without  assuming  corrupt  mo- 
tives on  the  part  of  most  of  the  legisla- 
tures, they  have  too  many  other  interests 
engaging  their  attention  to  be  ready  to 
take  up  claims  of  private  individuals  un- 
less they  are  forced  upon  their  attention 
in  a  way  that  practically  compels  action. 
As  was  said  in  these  columns  many  years 
ago:  "Real  tragedies  might  be  written 
from  the  lives  of  men  whose  long  pursuit 
of  a  congressional  award  started  with 
faith  in  the  nation's  honor,  and  ended 
with  a  bitter  sense  of  the  nation's  dis- 
honor. If  the  claim  were  finally  allowed, 
the  claimant  might  have  already  passed  to 
another  tribunal,  where  justice  can  be  got 
without  the  service  of  a  lobbyist."  (5 
Case  and  Comment,  27.)  Speaking  on 
the  same  subject  a  little  later,  the  presi- 
dent of  the  American  Bar  Association 
said :  "The  government  of  the  United 
States  is  the  most  cruel  and  rapacious 
creditor  and  the  most  dishonest  debtor  in 
this  country.  If  a  man  has  a  claim 
against  the  government  which  needs  the 
kindness  of  Congress,  he  had  better  de- 
stroy all  evidence  of  the  debt,  so  that  fu- 
ture generations  may  not  be  distressed 
and  made  bankrupt  in  an  effort  to  collect 
the  claim."  To  add  to  the  bitterness  of 
the  sense  of  injustice  of  those  whose 
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just  claims  are  ignored  through  many 
years  of  patient  and  persistent  pleading 
for  redress,  the  claims  that  have  been 
successful  have  often  been  allowed  only 
by  the  aid  of  a  powerful  lobby  and  large 
expenditure  of  money.  During  the  whole 
history  of  our  government,  the  treatment 
of  claimants  by  Congress  has  made  a 
shameful  story  of  scandals  and  injustice. 

Slowly  and  by  degrees  the  nation  and 
the  states  have  been  working  away  from 
this  disgraceful  state  of  affairs.  Many 
years  ago  the  Federal  government  estab- 
lished a  court  of  claims,  and  some  of  the 
states  have  done  the  same.  But  there  are 
many  claims  yet,  especially  claims  for 
torts  against  state  or  nation,  on  which  no 
justice  can  be  done  to  the  claimant  ex- 
cept by  special  legislative  favor.  With 
more  than  a  century  of  injustice  and  dis- 
honor in  the  treatment  of  those  who  have 
just  claims,  and  of  scandals  in  the  allow- 
ance of  claims  put  through  by  lobbyists, 
it  is  time  that  our  tribunals  for  claims 
had  jurisdiction  ample  enough  to  cover 
every  form  of  just  claim,  whether  for 
tort  or  otherwise.  The  composition  and 
unwieldy  size  of  legislative  bodies  are 
enough  to  show  their  unfitness  for  ju- 
dicially determining  the  justice  of  claims 
presented.  But,  if  there  were  any  doubt 
about  that,  actual  experience  has  demon- 
strated beyond  question  that  to  leave  these 
claims  to  legislative  action  is  to  deny 
justice  to  many  honest  claimants,  and 
make  the  allowance  of  a  claim  depend  not 
upon  its  justice,  but  upon  the  strength 
of  the  lobby  that  pushes  it. 

Regulation  of  Rates 

The  regulation  of  rates  of  public  serv- 
ice corporations  is  another  illustration  of 
those  questions  which  legislatures  are  al- 
together unfit  to  determine.  The  justice 
of  a  certain  rate  for  fare  or  freight  on  a 
railroad,  or  for  the  use  of  a  telegraph  or 
telephone,  is  a  matter  that,  in  the  nature 
of  things,  can  be  determined  intelligent- 
ly and  justly  only  after  the  most  careful 
judicial  analysis  of  the  principles  that 
must  govern,  and,  at  the  same  time,  the 
most  extensive  and  accurate  analysis  and 
computation  of  a  great  mass  of  facts. 
Such  a  question  is  one  that  demands  un- 
common ability  and  an  extraordinarily 
extensive  and  thorough  investigation  of 


the  facts.  No  other  class  of  questions 
has  presented  greater  difficulties  to  our 
judges.  Yet  many  a  legislature  has  un- 
dertaken to  pass  sweeping  laws  on  this 
subject  with  no  other  knowledge  on  the 
part  of  most  of  the  members  voting  than 
that  common  knowledge  which  belongs  to 
all  members  of  the  community.  The  con- 
stitutional power  of  the  legislatures  to 
enact  laws  on  this  subject  is  beyond  dis- 
pute so  long  as  the  restrictions  do  not 
amount  to  a  confiscation  of  property,  or 
a  deprivation  of  it  without  due  process 
of  law.  But  the  fitness  of  any  legislature 
to  decide  such  a  question  is  obviously 
lacking.  If  there  were  no  other  way  of 
dealing  with  such  a  subject,  it  might  be 
necessary  for  the  legislatures  to  act  as 
wisely  as  they  could,  and  leave  the  jus- 
tice of  the  legislation  to  be  determined 
by  the  courts;  but  this  amounts  to  de- 
ciding by  guess  and  throwing  the  prob- 
lem on  the  courts.  Certainly  no  one 
would  contend  that  the  average  member 
of  any  legislature  has  or  possibly  can 
have  any  such  knowledge  of  the  intricate 
questions  and  intricate  facts  involved  in 
the  problem  as  enables  him  to  detennine 
judicially  whether  certain  rates  of  a  pub- 
lic service  company  are  just.  Neither 
will  anyone  contend  that  the  members  of 
the  legislature,  even  if  they  have  the 
ability,  can,  by  any  possibility,  have  the 
time  to  make  such  exhaustive  investiga- 
tion of  those  intricate  matters  as  to  en- 
able them  to  judge  the  question  intelli- 
gently. These  questions,  therefore,  are, 
beyond  dispute,  outside  the  proper  range 
of  legislative  action,  though  they  are  un- 
questionably within  the  constitutional 
range  of  legislative  power.  Little  by  lit- 
tle the  conviction  of  this  truth  has  been 
forcing  itself  on  the  people,  with  the  re- 
sult of  establishing  the  Interstate  Com- 
merce Commission  and  the  various  pub- 
lic service  commissions,  railroad  commis- 
sions, etc.,  in  the  various  states.  The 
movement  for  these  commissions  has  been 
obviously  in  the  way  of  experiment,  and 
has  been  developing  gradually  and 
against  some  opposition.  How  much 
they  may  still  need  to  be  modified  and 
improved  may  still  be  open  to  question. 
But  no  one  can  deny  the  reasonableness, 
and,  in  fact,  the  necessity,  if  justice  is 
to  be  done,  of  substituting  as  judges  of 
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these  intricate  and  complex  questions 
men  of  exceptional  ability  and  training, 
who  shall  make  it  their  business  first  to 
investigate  and  then  to  determine  them, 
instead  of  leaving  them  to  a  mere  ma- 
jority vote  of  an  unwieldy  body  of  men 
with  no  training  and  with  no  time,  even 
if  they  have  the  ability  to  investigate  be- 
fore deciding. 

Tariff  Legislation 

The  establishment  of  a  tariff  commis- 
sion is  another  movement  to  relieve  legis- 
lative bodies  of  duties  which  they  are 
unfit  to  perform.  Admitting  that  the 
tariff  is  a  political  question  in  its  broad- 
est sense,  and  not  one  of  a  judicial  char- 
acter, and  therefore  that  the  policy  with 
respect  to  a  tariff  is  to  be  settled  by  legis- 
lative action,  it  is,  nevertheless,  obvious 
that  the  determination  of  the  exact  rate 
of  tariff  on  the  multitude  of  specific  ar- 
ticles imported  should  be  impartially  de- 
termined by  the  application  of  some  gen- 
eral policy  or  rule  of  action  in  the  light 
of  the  fullest  investigation  of  facts  in 
each  particular  case.  That  investigation 
obviously  cannot  be  made  by  each  mem- 
ber of  Congress.  Neither  can  it  be  made 
by  any  member  of  Congress  for  himself, 
however  diligently  he  may  apply  him- 
self to  it.  not  only  during  the  term  of 
Congress,  but  in  all  the  intervals  be- 
tween terms.  Practically,  the  knowledge 
of  the  multitudinous  facts  that  ought  to 
be  considered  in  making  a  tariff  is  en- 
tirely beyond  the  possible  range  of  a 
legislative  body,  unless  it  is  provided  by 
exhaustive  work  by  expert  investigators. 
A  tariff  commission  or  some  similar  body 
must  settle  as  far  as  possible  beyond  dis- 
pute all  the  facts  that  need  to  be  con- 
sidered. This  is  undeniably  the  first  req- 
uisite of  any  fair  and  honest  tariff  legis- 
lation which  shall  faithfully  adjust  the 
various  tariffs  according  to  any  policy 
adopted.  But  lack  of  knowledge  is  not 
the  only  or  chief  hindrance  to  proper  tar- 
iff legislation  by  Congress.  Every  mem- 
ber of  that  body  has  friends  and  con- 
stituents who  arc  vitally  interested  in 
the  tariff  rates  on  certain  special  com- 
modities. They  expect  him  to  work  for 
their  interests.  His  whole  district  may 
be  united  in  such  demands.  His  own 
political  life  depends  on  his  serving  them. 
It  is  idle  to  expect  him  to  vote  against 


the  wish  of  his  district.  The  result  is 
that  all  the  Congressmen,  whether  from 
a  setise  of  loyalty  to  their  own  constit- 
uents, or  to  preserve  their  own  political 
life,  vote  primarily  as  representatives  of 
their  own  districts,  and  not  as  national 
representatives.  To  get  what  he  wants 
for  his  district,  each  has  to  vote  for 
many  things  that  he  does  not  want,  but 
which  the  representatives  of  other  dis- 
tricts do  want,  and  thus  what  has  been 
picturesquely  known  all  through  our  leg- 
islative history  as  "logrolling"  comes  to 
be  the  real  process  of  legislation  in  this 
class  of  cases.  It  is  obvious  to  every- 
one that  such  a  method  of  making  a  tar- 
iff law  is  to  a  large  extent,  a  compromise 
of  conflicting  special  interests.  It  might 
almost  lie  called  a  conspiracy  among  them 
against  the  public  at  large,  except  for  the 
fact  that  those  specially  interested  in  de- 
manding exorbitant  tariffs  often  persuade 
themselves  that  they  are  for  the  benefit 
of  the  public  at  large.  The  law  is  the  re- 
sult of  scrambling.  If  a  competent  com- 
mission investigates  and  establishes  the 
essential  facts,  and  Congress  determines 
some  rule  of  policy  to  apply  to  them,  it 
will  be  possible  to  enact  a  tariff  that  shall 
honestly  represent  a  principle  anil  be 
made  in  a  businesslike  way. 

Appropriations 

There  are  various  other  matters  of 
legislation  which  also  should  be  dealt 
with  by  our  legislative  bodies,  if  at  all, 
only  after  all  disputed  questions  involved 
have  been  determined  by  men  with  ade- 
quate opportunity  to  investigate  them  and 
fully  competent  to  determine  them.  To 
mention  a  single  other  instance,  the 
whole  matter  of  appropriations,  whether 
by  C  ongress  or  state  legislature,  has  long 
been  a  reproach  because  of  the  vast  sums 
of  money  wasted  by  legislatures  under 
the  system  of  logrolling.  The  contempt- 
uous name  of  "pork  barrel,"  long  ago 
given  to  such  a  bill,  illustrates  the  uni- 
versal feeling  of  the  public  with  respect 
to  the  methods  and  motives  which  con- 
trol in  the  enactment  of  such  laws.  On 
these  and  similar  subjects,  the  business 
sense  of  the  people  of  the  country  will 
more  clearly  see  the  unfitness  of  legisla- 
tive bodies  to  deal  with  the  subject  in 
the  old-fashioned  way.  and  will  demand 
a  better  system. 
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N  the  days  of  which  I 
write,  the  judicial  sys- 
tem, like  the  country, 
was  in  its  infancy.  The 
circuit  court  was  com- 
posed of  a  president 
judge,  elected  by  the 
legislature,  and  who 
presided  at  all  the 
courts  in  the  circuit, 
and  two  associate  judges,  elected  in  each 
county  by  the  people.  The  president 
judge  was  always  a  lawyer  of  some  ex- 
perience. The  associate  judges  were  not 
lawyers,  and  they  made  no  claims  to 
legal  knowledge.  As  a  rule,  they  were 
typical  representatives  of  the  backwoods- 
men, and  very  illiterate,  yet,  they  had  the 
power  to  override  the  presiding  judge 
and  give  the  opinion  of  the  court,  and 
they  often  did  so.  In  such  instances, 
their  reasoning  was  likely  to  be  of  a  most 
ludicrous  character.  However,  they 
made  up  in  honesty  what  they  lacked  in 
other  directions,  and  the  results  were 
not  as  bad  as  might  be  imagined.  They 
were  usually  elected  because  of  their  pop- 
ularity and  their  well-known  integrity, 
and  though  they  occasionally  went  wrong, 
their  constituents  did  not  strongly  cen- 
sure them  because  of  their  mistakes. 

Lincoln  told  a  story  of  such  a  judge  in 
the  early  history  of  Illinois.  He  had 
'  long  been  issuing  marriage  licenses, 
without  authority,  of  course.  One  day 
he  was  told  that  he  had  no  right  to  do 
so.  He  insisted  that  he  had,  and  after 
much  argument  proposed  to  leave  the 
question  to  Lincoln.  They  went  to  the 
latter's  office,  and  the  facts  were  stated. 
"No,  Uncle  Billy,  you  have  no  right  to 
issue  marriage  licenses."  said  Lincoln. 
"Abe,"  replied  the  judge.  "I  thought  you 
were  a  lawyer,  but  now  I  know  you  are 
not.    I  have  been  doing  it  right  along." 
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lOunnboo  By  EDWARD  J.  DAVIS 

Clerks  of  Pioneer  Courts 

The  clerks  of  the  pioneer  courts  were 
seldom  qualified  for  their  duties,  and 
many  old-time  records  are  the  living 
proofs  of  this  statement.  They  were  uned- 
ucated and  some  of  them  barely  had  the 
ability  to  scrawl  their  own  names,  yet, 
they  did  not  lack  native  shrewdness. 
There  was  a  clerk  in  one  of  the  pioneer 
settlements  of  central  Indiana  who  boast- 
ed of  his  superior  qualifications  by  de- 
claring that  he  had  been  sued  on  every 
section  of  the  statute,  and  therefore  knew 
the  law,  while  his  opponent  had  never 
been  sued,  and  therefore  could  not  know 
the  law.  He  was  elected  on  this  plat- 
form. 

Old-Time  Sheriffs 

The  sheriffs  were  chosen  by  the  people, 
and  the  man  who  could  send  his  voice 
farthest  in  the  woods,  from  the  court- 
house door,  was  often  the  successful 
candidate.  A  stentorian  voice,  physical 
strength,  and  tried  courage,  were  the 
principal  qualifications  for  this  important 
office.  When  the  court  desired  the  pres- 
ence of  John  Smith  as  a  petit  juror,  or  as 
a  witness,  it  was  the  sheriff's  duty  to 
stand  outside  the  courthouse,  or  poke  his 
head  out  of  a  window,  and  cry  three 
times  and  with  all  the  power  of  his  lungs, 
"John  Smith,  come  to  court."  and  John 
generally  heard  the  call  and  obeyed.  If 
he  happened  to  be  so  remote  that  he  did 
not  hear,  there  were  always  plenty  of 
loiterers  who  esteemed  it  an  honor  to  go 
after  him.  A  written  summons  was  sel- 
dom resorted  to.  It  was  regarded  as  a 
waste  of  material  and  time,  to  say  noth- 
ing of  the  stupendous  task  which  the 
preparation  of  such  a  document  would 
place  upon  a  clerk  who  could  hold  a  plow 
handle  or  a  rifle  barrel  much  more  ef- 
fectively than  a  pen. 
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Ancient  Records 

But  all  clerks  were  not  of  this  pattern. 
In  some  of  the  courthouses  of  the  West, 
or  central  West,  are  to  be  seen  records, 
more  than  a  century  old,  which  are  beau- 
tiful specimens  of  the  penman's  art. 
Many  of  them  are  more  legible  than 
records  written  within  the  last  dozen 
years.  The  old-time,  competent  record 
writer  took  great  pains  in  his  work.  He 
often  made  his  own  ink,  a  strong  nut- 
gall  and  iron  decoction,  and  he  used  no 
blotter.  All  the  ink  that  he  spread  upon 
a  page  remained  there,  and  soaked  in, 
and  now,  after  the  passing  of  a  century 
or  more,  no  chemist  on  earth  can  remove 
it  without  destroying  the  paper  upon 
which  it  is  written.  Within  recent  years 
the  United  States  government  officials 
have  complained  that  while  its  modern 
records  have  faded,  some  of  them  being 
almost  illegible,  its  records  a  century  and 
more  old  are  as  plain  as  ever.  A  public 
official  who  permits  the  use  of  the  blotter 
upon  important  public  records  which  are 
intended  to  be  permanent  is  derelict  in 
his  duty  to  future  generations.  The  only 
writing  fluid  fit  for  permanent  record 
purposes  is  an  iron-tannic  ink.  It  is  the 
only  ink  that  is  lasting,  and  public  offi- 
cials should  permit  the  use  of  no  other. 

The  Bar 

The  judges  and  clerks  and  the  sheriffs 
were  important  functionaries  in  the 
courts,  but  by  far  the  most  important 
men  who  attended  the  sessions  of  the 
courts  were  the  lawyers,  especially  the 
younger  ones.  But  nobody  called  them 
lawyers.  They  were  squires.  To  see  a 
young  squire  with  a  queue  3  feet  long 
dangling  down  his  back  and  tied  with  an 
eel  skin,  strutting  backward  and  forward 
over  the  rough  hewn  slabs  that  formed 
the  floor  of  the  ordinary  log  courthouse, 
brought  the  woodsmen  from  near  and 
far ;  and  to  hear  him  "plead"  was  worth 
a  wearisome  foot  journey  over  ice  and 
snow,  across  swollen  rivers  and  creeks, 
through  an  interminable  forest. 

Politic  of  Long  Ago 

If  the  young  lawyer  had  no  business 
in  the  court,  he  mixed  among  the  people 
about  the  courthouse,  and  sounded  their 


minds  as  to  his  prospects  as  a  candidate 
for  the  legislature,  or  any  other  office 
that  he  might  have  in  view.  Those  were 
the  davs  of  no  caucuses  and  no  conven- 
tions. Every  candidate  brought  himself 
out,  and  ran  upon  his  own  hook.  If  he 
was  defeated,  and  most  of  them  were,  he 
had  nobody  to  blame  but  himself. 

There  must  have  been  lots  of  fun  in 
politics  in  the  good  old  times.  Our  mod- 
ern party  organizations,  dominated  by 
political  machines,  were  unknown,  and 
everybody  could  run  for  office.  As  a 
rule,  the  settlements  were  divided  be- 
tween admirers  of  General  Jackson  and 
Henry  Clay,  and  a  candidate's  loyalty  to 
the  one  or  the  other  of  those  great  men 
was  the  prominent  feature  of  almost  ev- 
ery political  battle.  This  fact  is  best  il- 
lustrated by  a  story. 

On  one  occasion,  a  bright  young  law- 
yer, Oliver  H.  Smith,  a  candidate  for 
Congress,  had  spoken  more  than  two 
hours  at  a  battalion  muster  in  Ripley 
county,  Indiana.  In  front  of  him,  lean- 
ing against  a  tree,  was  an  old  man,  who 
listened  attentively  to  his  discourse. 
When  Smith  closed,  his  hearer  roared 
out : 

"Mr.  Smith,  you  have  made  one  of 
the  best  speeches  I  ever  heard,  and  I 
agree  with  all  you  have  said.  Will  you 
answer  me  one  question  before  you  leave 
the  platform?"  Mr.  Smith  said  he 
would. 

"Will  you  vote  for  General  Jackson  ?"' 
"Xo,  sir,  I  shall  vote  for  Henry  Clay," 
answered  Smith. 

"Then  you  can't  get  my  vote,"  was  the 
old  fellow's  ultimatum.  The  question 
with  the  old  man,  and  he  was  a  type, 
was  not  between  Smith  and  his  com- 
petitor, but  between  Jackson  and  Clay. 

The  Courthouses 

The  courthouses  were  mostly  log 
buildings  with  puncheon  floors  and  clap- 
board roofs  that  always  leaked  in  the 
wrong  place.  There  was  a  door  in  one 
end,  and  maybe  a  small  window  on  the 
side.  The  furnishings  were  rudely  sim- 
ple. There  was  a  bench,  without  back, 
for  the  judges,  who  sat  upon  a  platform 
sufficiently  elevated  to  permit  them  to 
have  a  clear  view  of  the  room.  There 
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were  similarly  constructed  benches  for 
the  lawyers,  witnesses,  and  jurors,  and 
maybe  a  few  benches  for  the  spectators. 
The  clerk  had  a  rough  table,  and  there 
was  a  pen  for  prisoners.  Off  the  court 
room  was  usually  a  small  room,  used  by 
the  grand  jury.  Spectators  were  sep- 
arated from  the  court  and  bar  by  a  long 
hickory  or  ash  pole,  supported  at  each 
end  by  wythes  of  hickory  bark.  If  the 
building  boasted  a  stove  instead  of  a 
fireplace,  it  was  placed  in  the  center  of 
the  room,  so  that  every  corner  was  equal- 
ly heated. 

But  what  was  done  in  those  rude  and 
simple  log  buildings  was  on  the  square. 
Nobody  ever  questioned  the  honesty  of 
the  judges  who  presided  in  them,  though 
it  is  possible  an  unpopular  decision  might 
have  led  to  wordy  warfare  and  some  pic- 
turesque profanity  which  the  "side 
judges'*  could  be  relied  upon  to  repay  in 
kind. 

Making  Business  for  the  Court 

I  once  met  an  aged  man  who  told  me 
that  so  much  did  the  people  of  some  of 
the  near  counties  figure  upon  the  period- 
ical coming  of  the  court,  that  they  would 
deliberately  make  unnecessary  litigation 
rather  than  face  the  prospect  of  no  ses- 
sion, because  of  no  cases  for  the  court  to 
hear.  The  establishment  of  a  court  in  a 
new  community  seemed  to  develop  litiga- 
tion which  would  never  have  been 
thought  of  had  tiie  court  not  come.  Men 
acquired  what  might  be  described  as  a 
litigious  itch,  and  went  to  law  upon  the 
smallest  provocation.  A  neighbor  might 
have  another  neighbor  arrested,  not  be- 
cause he  had  injured  him,  or  that  he  was 
an  enemy,  but  for  the  sole  purpose  of 
keeping  the  court  as  long  as  possible,  and 
to  supply  the  young  lawyers  with  some- 
thing to  "plead"  about.  A  pioneer  has 
been  known  cheerfully  to  give  up  a  sow 
and  her  litter  of  pigs  to  secure  money  to 
pay  the  costs  in  an  unnecessary  and  in- 
significant case,  and  to  fee  a  young  squire 
to  the  extent  of  two  or  three  dollars. 

Between  sessions  of  the  court,  the  in- 
habitants consumed  a  great  amount  of 
time  discussing  amongst  themselves  what 
the  last  session  had  done,  and  what  the 
next  session  probably  would  do.  They 
were  partisans  of  the  different  lawyers 


who  rode  the  circuit.  They  often  heatedly 
compared  their  abilities,  and  their  ex- 
treme loyalty  to  one  or  the  other  not  in- 
frequently resulted  in  rough  and  tumble 
fights  in  which  gouging,  biting,  and  kick- 
ing were  not  barred.  This  made  more 
work  for  the  squires. 

Suits  for  Slander 

Judging  from  the  number  and  variety 
of  suits  for  slander  docketed  in  some  of 
the  pioneer  courts,  one  had  to  be  ex- 
tremely careful  what  he  said  about  an- 
other, if  he  cared  to  avoid  a  suit. 

The  story  of  a  single  suit,  one  which 
aroused  the  interest  of  politicians  all  over 
the  country,  will  sufficiently  bear  out  the 
foregoing  statement. 

The  scene  of  the  trial  was  Franklin 
county,  Indiana,  which  was  mostly  set- 
tled by  men  and  women  who  had  been 
reared  in  the  woods  of  Kentucky.  The 
parties  to  the  suit  were  Josiah  Harlan, 
plaintiff,  and  John  Allen,  defendant.  The 
cause  of  the  suit  was  the  declaration  by 
Allen  that  Harlan  was  a  "d — d  old  Fed- 
eralist." The  plaintiff  claimed  that  to  he 
called  a  "d — d  old  Federalist"  was  scan- 
dalous and  libelous;  and  that  the  charge 
that  he  was  such  had  brought  him  into 
public  disgrace,  and  his  neighbors  had 
since  refused  to  have  anything  to  do 
with  him.  The  counsel  for  the  defend- 
ant demurred  to  the  declaration,  insist- 
ing that  to  call  a  man  a  Federalist  was 
not  libelous,  and  not  actionable.  The 
case  was  heard  by  the  associate  judges, 
the  presiding  judge  being  absent.  The  de- 
murrer was  overruled,  the  defendant  en- 
tered a  plea  of  "not  guilty."  and  a  jury 
was  impaneled.  Great  difficulty  was 
found  in  securing  a  jury,  because  most 
everybody  in  the  county  had  formed  an 
opinion.    But  a  jury  was  finally  secured. 

When  the  examination  of  witnesses 
began,  the  court  room  was  crowded  with 
an  excited  audience.  It  was  evident  that 
its  sympathy  was  all  on  one  side,  and  as 
jurors  in  those  days,  more  than  now. 
generallv  sympathized  with  the  specta- 
tors in  feelings,  the  result  was  not  hard 
to  anticipate.  The  plaintiff's  witnesses, 
thirty  in  number,  were  sworn  at  one  time. 
As  they  arose,  it  was  said,  they  resembled 
the  men  who  composed  Falstaff's  com- 
pany. 
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"We  will  examine  Mr.  H.emdon  first," 
said  General  James  Xoble,  leading  coun- 
sel for  the  plaintiff. 

Mr.  Herndon,  seventy  years  old,  born 
in  the  woods  of  Kentucky,  and  who  re- 
moved to  the  territory  of  Indiana  before 
George  Rogers  Clark's  army  marched 
upon  Post  V  incent,  now  Yincennes.  took 
the  witness  stand. 

"Mr.  Hcrndon,  do  you  consider  it  libel- 
ous and  slanderous  to  call  a  man  a  Fed- 
eralist?" asked  General  Xoble. 

"I  do,"  the  old  man  answered. 

"Which  would  you  rather  a  man  would 
call  you,  a  Federalist  or  a  horse  thief  ?" 

"1  would  shoot  him  if  he  called  me  one 
or  the  other." 

"You  have  not  answered  the  ques- 
tion," said  General  Xoble. 

"Well,"  replied  Hcrndon,  "I  would 
rather  be  called  anything  under  the  heav- 
ens than  a  Federalist." 

"What  damages  would  you  say  the  de- 
fendant should  be  made  to  pay  tor  this 
libel  in  calling  the  plaintiff  a  Federalist?" 

"I  would  sav  a  thousand  dollars  at 
least." 

Judge  John  II.  Test,  attorney  for  the 
defendant,  then  took  the  witness. 

"Mr.  Hcrndon,"  he  asked,  "What  do 
you  understand  by  a  Federalist?" 

"My  understanding  is  that  it  means  a 
Tory,  an  enemy  to  his  country,"  the  wit- 
ness replied. 

"Is  that  the  common  acceptation  of 
the  term  ?" 

"Yes,  I  have  never  heard  any  other 
from  the  first  settlements  in  Kentucky 
up  to  the  present  time." 

General  Xoble  again  took  the  witness, 
and  asked  him  one  more  question. 

"Mr.  Herndon,  would  you  feel  safe, 
with  a  Federalist  by  your  side,  to  meet 
the  Indians  in  a  bush  fight  ?" 

"I  would  not.  I  would  just  as  lief 
have  one  of  the  hostile  Indians  with  bis 
rifle  and  tomahawk  by  my  side." 

There  was  a  brief  conference  between 
the  opposing  attorneys,  then  General 
Xoble  arose  and  said  : 

"May  it  please  the  court,  we  have 
twenty-nine  other  witnesses  that  we  are 
ready  to  examine,  but  to  save  time,  it  is 
agreed  by  counsel  that  they  will  each 
swear  to  the  same  facts  as  those  stated 
bv  Mr.  Herndon.  and  that  the  publica- 
tion of  the  libel  is  admitted." 


Xo  evidence  was  offered  for  the  de- 
fendant. Lengthy  speeches  were  made 
by  the  counsel  on  both  sides,  covering  in 
their  range  the  history  of  the  general 
government  from  its  organization;  with 
Washington  at  its  head;  the  election  of 
Jefferson  over  Adams ;  the  close  and  ex- 
citing contest  between  Jefferson  and  Aar- 
on Burr;  the  Articles  of  Confederation; 
the  adoption  of  the  Constitution ;  the 
Cunningham  correspondence  ;  the  visit  of 
the  citizen  Genet  to  the  United  States; 
the  alien,  sedition,  and  gag  laws;  the  im- 
peachment of  Judge  Chase;  and  the  ex- 
amination of  Aaron  Burr  for  treason, 
before  Justice  Marshall.  It  was  after 
midnight  when  the  speeches  closed  ami 
the  jury  retired.  The  charge  was  given 
the  next  morning.  The  court  room  was 
packed  by  the  same  crowd  of  excited 
people.  The  jurors  took  their  places  in 
the  l)Ox,  and  one  of  the  associate  judges 
addressed  them : 

"Gentlemen  of  the  jury,  this  is  an  im- 
portant case.  You  are  the  judges  of  the 
law  and  the  fact.  This  court  do  not 
feel  authorized  to  invade  the  province  of 
the  jury;  the  whole  case  is  with  you." 
The  jury  retired  and  in  a  few  minutes 
returned"  into  court  with  the  following 
verdict : 

"We  find  that  to  charge  a  man  with 
being  a  Federalist  is  libelous,  and  we  as- 
sess the  damages  of  the  plaintiff  at  one 
thousand  dollars,  the  amount  sworn  to 
by  Mr.  Herndon.  and  would  have  been 
by  the  other  twenty-nine  witnesses  that 
were  not  examined,  as  was  admitted  by 
the  counsel." 

"The  court  arc  well  satisfied  with  your 
verdict."  said  the  associate  judge.  "You 
are  discharged  to  get  your  dinners,  as 
you  have  not  yet  had  your  breakfasts." 

In  one  of  the  new  settlements  of  Ken- 
tucky, a  man  named  Green  accused  his 
neighbor  of  stealing  his  hogs,  which  had 
run  wild  in  the  woods.  He  was  sued  for 
slander,  employed  a  young  lawyer  named 
Smith  to  defend  him,  and  when  the  case 
was  called  for  trial  he  was  in  a  fighting 
state  from  whisky. 

The  plaintiff's  witnesses  proved  that 
Green  had  used  words  equivalent  to 
those  in  the  bill  of  indictment,  but  not 
the  exact  words.  The  evidence  closed, 
the  lawyer  for  the  plaintiff  addressed  the 
jury  at  great  length,  winding  up  with 
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the  quotation  from  Shakespeare,  "He 
who  steals  my  purse  steals  trash,  but  he 
who  filches  from  me  my  good  name,"  etc. 
The  court  room  was  in  a  little  log  cabin 
with  only  one  window  and  a  pane  of 
glass  was  out  of  the  lower  sash  of  that. 
Mr.  Smith,  the  defendant's  attorney, 
arose,  with  his  back  to  the  window,  and 
began  his  address  in  a  loud  voice : 

"Gentlemen  of  the  jury,  the  court  will 
tell  you  that  proof  of  equivalent  words 
will  not  do.  You  must  find  for  the  defend- 
ant. There  is  no  proof  that  he  ever 
spoke  the  words."  He  here  paused  for 
a  moment,  and  the  instant  his  voice 
ceased.  Green,  who  was  plainly  drunk, 
and  on  the  outside  of  the  cabin,  poked 
his  head  through  the  vacant  place  in  the 
window,  and  yelled  at  the  top  of  his 
voice : 

"Smith,  don't  lie.  I  did  say  he  stole 
my  hogs  and  I  will  never  deny  it." 

The  young  attorney,  addressing  the 
judge,  said : 

"I  do  wish  the  court  would  send  my 
client  to  jail.  He  has  been  drunk  and 
crazy  ever  since  this  case  was  docketed 
against  him." 

Upon  the  judge's  order  the  sheriff  ar- 
rested Green  after  an  hour's  chase 
through  the  surrounding  woods,  and 
locked  him  up  until  the  trial  was  over. 
Smith  won  the  case,  and  had  his  client 
discharged  from  jail  without  having  to 
resort  to  a  writ  of  habeas  corpus. 

But  the  end  was  not  yet.  Green  met 
the  plaintiff  the  next  day,  pulled  his  nose 
and  slapped  his  face.  He  was  indicted 
for  assault  and  battery. 

The  'trial  day  came.  The  log  cabin 
court  room  was  crowded,  and  Smith 
again  appeared  for  the  defense.  The  two 
associate  judges  were  on  the  bench.  The 
evidence  all  in,  Smith  arose  and  began : 

"If  the  court  please — " 

He  was  here  interrupted  by  one  of  the 
judges, 

"Yes,  we  do  please.  Go  to  the  bottom 
of  the  case,  young  man.  The  people  are 
here  to  hear  the  lawyers  plead." 

Encouraged  by  this  extreme  kindness 
of  one  of  the  trial  judges,  the  young 
lawyer  waded  into  his  task,  and  for  three 
hours  spoke  concerning  the  terrible  prov- 
ocation his  client  had  received  to  induce 
him  to  bound  over  legal  barriers  and  pull 


the  plaintiff's  nose.  It  was  a  tremendous 
effort,  and  when  he  closed,  the  same  kind 
judge  sprang  to  his  feet,  waved  his  arms, 
clapped  his  hands,  and  shouted : 

"Capital,  capital,  young  fellow,  I  didn't 
think  it  was  in  you." 

Is  it  necessary  to  add  that  Smith's 
client  was  acquitted? 

Tact  versus  Learning 

Much  learning  was  not  always  a  good 
thing  for  a  lawyer  practising  in  the  new 
settlements,  unless  it  was  accompanied 
with  good,  hard,  common  sense.  To 
exploit  knowledge  of  the  classics  in  a 
court  presided  over  by  a  couple  of  as- 
sociate judges  who  were  usually  rough 
woodsmen  was  worse  than  useless.  I 
will  again  illustrate.  The  evidence  in 
a  certain  case  was  all  in,  and  the  argu- 
ments began.  On  the  one  side  was  a 
newcomer  in  the  country,  armed  with 
Latin,  Greek,  Hebrew,  and  an  infinite 
variety  of  classical  knowledge,  all  topped 
off  with  a  beautifully  ornamented  di- 
ploma decorated  with  blue  ribbon  and 
a  seal, — the  output  of  old  Yale.  On  the  . 
other  side  was  a  lawyer  who  had  been 
reared  in  the  backwoods,  educated  be- 
tween times  in  a  fifteen  by  twenty  log 
schoolhouse  in  Kentucky,  and  armed 
with  a  large  amount  of  common  sense. 
Before  the  graduate  of  Yale  lay  an  array 
of  the  old  books,  Coke  on  Littleton, 
Blackstone's  Commentaries,  Woods'  In- 
stitutes, Jacobs'  Law  Dictionary,  and 
many  others.  Thus  prepared,  the  learn- 
ed counsel  advanced  boldly  to  his  task, 
with  a  confidence  born  of  self -admira- 
tion. His  argument  consumed  the  entire 
day,  greatly  annoying  the  court,  who  un- 
derstood very  little  of  it.  The  next  morn- 
ing, the  Kentucky  lawyer  spoke.  He  be- 
gan: 

"If  the  court  please,  I  shall  not  at- 
tempt to  follow  the  learned  gentleman, 
in  his  long  speech,  nor  even  to  read  and 
comment  on  his  authorities.  They  may 
all  be  well  enough  in  the  right  place,  in 
their  proper  jurisdiction;  but  they  have 
no  bearing  whatever  in  this  court,  in  this 
jurisdiction.  I  have  in  my  hand  a  little 
book  from  which  I  will  read  a  few  ex- 
tracts,— just  a  few." 

"What  book  is  that?"  asked  the  court. 
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"It  is  only  the  Declaration  of  Inde- 
pendence," was  the  answer. 

"Well,  that  is  coming  to  the  point, 
read  it,"  said  the  court. 

The  lawyer  read :  "When,  in  the 
course  of  human  events,  it  becomes  nec- 
essary for  one  people  to  dissolve  the 
political  bands  which  have  connected 
them  with  another,"  etc.,  and  "We, 
therefore,  the  representatives  of  the 
United  States  of  America,  in  Congress 
assembled,  appealing  to  the  Supreme 
Judge  of  the  world  for  the  rectitude  of 
our  intentions,  do,  in  the  name  and  by 
the  authority  of  the  good  people  of  these 
colonies,  solemnly  publish  and  declare, 
that  these  United  Colonies  are,  and  of 
right  ought  to  be,  free  and  independent 
states;  that  they  are  absolved  from  all 


allegiance  to  the  British  Crown ;  and  that 
all  political  connection  between  them  and 
the  State  of  Great  Britain  is,  and  ought 
to  be,  totally  dissolved."  Here  he  ceased 
reading. 

'  That  is  conclusive,"  said  the  court. 
"These  British  authorities  were  all  cut 
off  on  the  4th  day  of  July,  1776.  Judg- 
ment for  the  defendant." 

The  young  lawyer  from  Yale  profited 
by  his  experience,  and  in  after  years  be- 
came one  of  the  noted  lawyers  of  the 
western  country.  The  log  cabin  courts 
were  a  rough  school,  but  they  served  to 
train  many  able  and  eloquent  lawyers, 
whose  doings  and  sayings  are  still  treas- 
ured among  the  legends  of  the  border 
days  of  long  ago. 


A  Graceful  Valedictory 


Judge  John  F.  Philips,  who  was  re- 
cently succeeded  on  the  bench  of  the 
United  States  district  court  for  the  west- 
ern district  of  Missouri  by  Honorable 
Arba  S.  Van  Valkenburgh,  uttered  the 
following  graceful  valedictory  at  the  time 
he  relinquished  office :  "There  is  an  im- 
mutable law  of  nature,"  he  said,  "that 
permits  of  no  procrastination  and  waits 
on  the  pleasure  of  none.  When  the  old 
court  house  clock  shall  strike  twelve 
again,  at  noon  to-day,  I  shall  cease  to  be 
a  judge.  I  have  not  only  had  'my  day  in 
court,'  but  I  have  had  about  twenty-five 
thousand  of  them.  I  was  eligible  for 
retirement  five  years  ago,  but  the  condi- 
tion of  business  in  the  court  of  appeals 
at  that  time  made  my  continued  service 
essential. 

"I  chose  to-day  for  my  retirement,  as 
a  matter  of  sentiment,  because  to-day  is 
the  twenty-second  aniversary  of  my  ap- 
pointment to  this  bench.  This  swarm  of 
memories,  recollections,  old  scenes,  old 
friends  that  are  brought  up  this  morning 
by  the  more  than  generous  words  spoken 
here  have  'roused  others  that  are  hard 
to  repress.  The  court  room  has  been  my 
habitation  for  twenty-seven  years.  Many 


men  have  passed  before  me  in  those 
years.  I  have  seen  somewhat  of  life  in 
that  time ;  ambitions  only  partly  attained, 
tomes  of  writing  unfinished  yet,  moun- 
tains of  work.  It  would  be  remarkable, 
indeed,  if  in  all  those  years,  traversing 
such  continents  of  law,  I  should  not  have 
blundered  somewhere.   .   .  . 

"As  I  stand  here,  far  down  the  slope 
toward  the  sunset  glow,  I  recall  the 
words  of  that  great  Democrat  and  states- 
man, Grover  Cleveland,  'I  have  tried  so 
hard  to  do  right.'  All  I  can  say  of  my 
judicial  career  is  this,  As  God  is  my  wit- 
ness, I  have  tried  so  hard  to  do  right. 
I  have  done  my  duty  as  God  gave  me  the 
light  to  see  it.  And  when  I  shall  step 
from  this  stand  it  will  be  with  malice  to- 
ward none  and  charity  for  all,  with  no  bit- 
ter regrets,  but  hopes  and  aspirations 
that  my  feet  soon  will  tread  the  primrose 
pathway  that  leads  into  meadows  of 
peace  where  no  bitter  waters  run. 

"  'Old  wood  to  burn, 
Old  wine  to  drink, 
Old  friends  to  greet, 
Old  books  to  read.' 
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for  an  Express  Promise 


BY  GEORGE  H.  PARMELE 


HERE  was  formerly  an 
impression,  derived  or- 
iginally, perhaps,  from 
some  generalizations 
by  Lord  Mansfield, 
that  a  mere  moral  ob- 
ligation is  a  sufficient 
consideration  to  sup- 
port an  express  prom- 
ise. This  view,  how- 
ever, at  least  so  far  as  it  embraced  moral 
obligations  in  the  sense  of  a  mere  con- 
scientious duty  resting  solely  on  ethical 
considerations,  was  challenged  and  prac- 
tically overthrown  bv  a  note  to  the  case 
of  Wennall  v.  Adney,  3  Bos  &  F.  249. 
and  the  subsequent  cases  adopting  the 
reasoning  and  conclusions  of  the  writer 
of  that  note.  The  law.  therefore,  per- 
mits one  to  repent  of  his  passing  fancy 
to  transmute  his  moral  obligations  of 
this  character  into  legal  liabilities,  how- 
ever strong  the  appeal  to  the  conscience, 
or  however  commendable  his  original 
purpose.  A  good,  or  at  least  an  illum- 
inating, illustration  of  the  application  of 
this  undoubted  rule,  is  afforded  bv  the 
case  of  Mills  v.  Wyman,  3  Pick.'  207. 
where  the  court,  while  recognizing  the 
strong  obligation  resting  upon  a  father 
to  reimburse  a  stranger  for  expenses  in- 
curred, without  the  former's  request,  in 
caring  for  an  adult  son  who  had  fallen 
into  poverty  and  distress,  nevertheless 
held  it  was  insufficient  to  constitute  a 
consideration  to  sustain  an  express  prom- 
ise by  him  to  do  so,  he  being  under  no 
legal  duty  to  care  for  his  adult  son.  Up- 
on the  other  hand,  it  is  equally  well  set- 
tled that  the  moral  obligation  resting  up- 
on one  whose  antecedent  legal  liability 
has  been  discharged  or  suspended  by 
some  positive  rule  of  law  enacted  for  the 
protection  of  persons  in  his  situation, 
and  not  for  the  protection  of  the  public 
generally,  will  constitute  a  sufficient  con- 
sideration to  sustain  a  subsequent  ex- 
press promise  to  rcasMinic  that  liability. 
The  cases  upholding  the  validity  of  new 


promises  after  the  bar  of  the  statute  of 
limitations,  or  after  a  discharge  in  bank- 
ruptcy, are  familiar  illustrations  of  this 
point. 

The  question  of  difficulty  and  conflict 
arises  with  respect  to  subsequent  express 
promises  based  on  moral  obligations  aris- 
ing from  the  previous  receipt  by  the 
promisor  of  actual  or  material  benefit 
conferred  by  the  promisee  either  in  re- 
liance upon  a  contract  void  ab  initio,  or 
without  any  previous  contract  or  request 
at  all,  void  or  otherwise.  New  promises 
after  discoverture.  following  void  con- 
tracts made  by  married  women  during 
coverture,  are  familiar  examples  of  the 
first  alternative;  and  as  shown  in  a  note 
in  7  L.R.A.(  N.S.)  1053.  there  is  a  square 
conflict  of  authority  as  to  the  validity  of 
such  new  promises. 

Instances  of  the  second  alternative  are 
not  so  numerous.  Such  an  instance, 
however,  is  furnished  by  the  decision  of 
Judge  Gaynor  in  Drake  v.  Bell,  26  Misc. 
237.  55  X.  V.  Supp.  945.  that  the  moral 
obligation  resting  upon  the  owner  of  a 
house  who  had  been  benefited  by  repairs 
made  thereon  by  a  mechanic,  under  a 
mistake,  he  having  been  employed  by  a 
third  person  to  make  the  repairs  on  the 
house  next  door,  affords  a  sufficient  con- 
sideration for  a  subsequent  express 
promise  by  the  owner  to  pay  therefor. 
Another  instance  of  this  kind  is  Boothe  v. 
Fitzpatrick.  36  Vt.  681,  holding  that  a 
promise  to  pay  for  the  past  keeping  of  a 
bull  which  had  escaped  from  the  de- 
fendant's premises  and  had  been  cared 
for  by  the  plaintiff  was  good  although 
there  was  no  previous  request.  A  very 
recent  instance  is  Edson  v.  Poppc  (S. 
D.)  26  L.R.A.(N.S.)  — .  124  N.  W. 
441.  in  which  the  South  Dakota  court 
held  that  the  promise  of  a  property  own- 
er to  pay  the  cost  of  driving  and  casing 
a  well  which  his  tenant  had  constructed 
on  the  property  was  supported  by  a  suffi- 
cient consideration  if  the  services  were 
beneficial  to  him.  and  were  not  intended 
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to  be  gratuitous.  It  will  be  observed 
that  in  none  of  the  three  cases  just  re- 
ferred to  was  there  any  previous  request, 
express  or  implied,  and  there  was,  of 
course,  no  antecedent  contract,  void  or 
voidable,  nor  legal  liability,  perfect  or  im- 
perfect. 

While  the  results  reached  in  these 
cases  seem  eminently  just  and  fair,  and 
contrary  results  would  have  been  shock- 
ing to  the  moral  sense,  yet  it  must  be 
conceded  that  there  are  many  cases  which 
lay  down  an  antagonistic  rule.  The  dif- 
ference in  principles  is  represented,  on 
the  one  side,  by  cases  that  declare  in 
effect  that  a  moral  obligation  does  not 
form  a  valid  consideration  for  a  subse- 
quent promise  unless  the  moral  duty  was 
once  a  legal  one.  and.  upon  the  other 
side.  by  Judge  Gaynors  statement  in  the 
case  already  referred  to.  that  "a  subse- 
quent promise  founded  on  a  former  en- 
forceable obligation,  or  on  value  pre- 
viously had  from  the  promisee,  is  bind- 
ing." In  the  first  form  the  principle 
amounts  to  little,  if  anything,  more  than 
a  declaration  that  the  moral  obligation  is 
sufficient  to  sustain  an  agreement  to 
waive  the  defense  that  the  former  legal 
liability  has  been  discharged  or  is  no 
longer  enforceable.  The  controlling 
principle  is  perhaps  more  often  stated 
in  the  first  form  than  in  the  second.  In 
many  of  the  cases,  however,  that  state 
the  rule  in  that  form,  the  moral  obliga- 
tion involved  was  either  of  the  first  class 
al>ove  referred  to.  which  is  conceded  to 
be  insufficient  to  sustain  a  subsequent 
promise,  or  of  the  second  class,  which  is 
conceded  to  be  sufficient  for  that  pur- 
pose, so  that  the  courts  were  not  called 
upon  to  pass  upon  the  sufficiency  of  a 
moral  obligation  of  the  third  class  as  to 
which  the  conflict  exists.  There  are. 
however,  some  cases  that  have  applied 
the  principle  in  the  first  form  by  holding 
that  a  moral  obligation  of  the  third  class 
is  insufficient  to  sustain  a  subsequent  ex- 
press promise.  Thus,  for  instance,  in 
Massachusetts  Mut.  L.  Ins.  Co.  v.  Green, 
185  Mass.  306,  70  N.  E.  202.  it  was  held 
that  a  subsequent  promise  to  repay  one 
who  has  paid  an  indebtedness  of  the 
promisor  is  not  equivalent  to  an  original 
request,  and  is  without  consideration. 
And  to  the  same  effect  is  Thomson  v. 
Thomson.  76  App.  Div.  178.  78  X.  Y 


Supp.  389  (disapproving  Doty  v.  Wil- 
son, 14  Johns.  378). 

The  impression  apparently  entertained 
b\  many  courts,  that,  to  render  a  moral 
obligation  a  sufficient  consideration  for 
an  express  promise  there  must  have  been 
at  some  previous  time  a  legal  liability 
on  the  part  of  the  promisor  to  the  prom- 
isee, seems  to  have  had  its  origin  in  a 
statement  by  the  writer  of  the  note  in  3 
Bos.  &  P.  that  Lord  Mansfield  gave  as  •in- 
stances of  express  promises  supported  by 
a  moral  obligation  :  a  promise  to  pay  a 
debt  barred  by  the  statute  of  limitations ; 
a  promise  by  a  bankrupt,  after  his  certi- 
ficate, to  pay  an  antecedent  debt ;  and  a 
promise  by  a  person  of  full  age  to  pay  a 
debt  contracted  during  his  infancy— all 
cases,  it  will  be  observed,  in  which  there 
was  at  one  time  a  legal  liability,  perfect 
or  imperfect,  though  not  enforceable  at 
the  time  of  the  subsequent  promise.  Un- 
doubtedly, cases  of  the  kind  Lord  Mans- 
field thus  instanced  afford  the  most  nu- 
merous and  familiar  c\  imples  of  moral 
obligations  arising  from  the  receipt  of 
actual  material  or  pecuniary  benefit, 
apart  from  any  legal  liability  existing 
at  the  time  of  the  express  promise;  but 
Lord  Mansfield  evidently  did  not  mean 
to  intimate  that  they  were  the  only  cases 
of  that  kind,  or  that  it  was  only  where 
there  was  once  a  legal  liability  that  a 
moral  obligation  would  constitute  a  con- 
sideration, since  be  laid  down  the  rule 
in  terms  broad  enough  to  cover  even 
moral  obligations  of  a  mere  conscientious 
nature,  unconnected  with  the  receipt  of 
actual  material  or  pecuniary  benefit  by 
the  promisor. 

C  ertainly,  a  principle  that  is  so  tech- 
nical as  to  make  the  validity  of  a  new 
promise  by  one  who  has  received  the 
benefit  under  a  previous  unenforceable 
contract  depend  upon  the  question  wheth- 
er the  statute  theoretically  admits  the  ex- 
istence of  the  former  contract,  and  mere- 
ly prevents  its  enforcement,  or  declares 
it  absolutely  void,  docs  not  appeal  very 
strongly  on  the  practical  side.  Nor  when 
facts  like  those  involved  in  Drake  v.  Hell, 
for  instance,  and  other  cases  of  that  kind 
already  cited,  are  presented,  is  one  in- 
clined to  admit  the  soundness  of  the 
principle,  unless  constrained  thereto  by- 
necessity.  The  necessity,  if  the  general 
doctrine  that  a  mere  moral  obligation  of 
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a  conscientious  nature,  resting  solely  up- 
on ethical  considerations,  will  not  sustain 
a  subsequent  express  promise,  is  to  be 
maintained,  of  admitting  that  a  moral 
obligation,  in  order  to  constitute  a  con- 
sideration for  an  express  promise,  must 
once  have  been  a  legal  liability,  might  be 
conceded,  if  the  existence  or  nonexist- 
ence at  some  prior  time  of  a  legal  liabil- 
ity were  the  only  criterion  by  which  a 
moral  obligation  of  a  conscientious  na- 
ture merely  may  be  distinguished  from  a 
moral  obligation  arising  out  of,  or  con- 
nected with,  circumstances  of  which  the 
courts  may  take  cognizance.  There  is, 
however,  an  essential  and  vital  distinc- 
tion between  a  moral  obligation  which 
springs  merely  from  ethical  considera- 
tions and  one  which  springs  from  or  is 
connected  with  the  receipt  of  benefit  of  a 
material  or  pecuniary  kind  which  of  it- 
self, and  apart  from  any  element  of  det- 
riment to  the  promisee,  would  have  sus- 
tained an  antecedent  or  contemporaneous 
express  promise.  Indeed,  the  distinction 
based  on  the  fact  whether  or  not  the 
promisor  received  any  material  benefit, 
as  contrasted  with  the  mere  satisfaction 
of  his  ethical  obligations,  rather  than  that 
resting  on  the  fact  whether  or  not  there 
was  ever  a  legal  liability,  seems  to  be 
the  real  justification  for  upholding  a  sub- 
sequent express  promise  in  one  case 
and  not  in  another.  Since  it  must  be 
conceded  that  even  when  there  was  for- 
merly a  legal  liability  which  had  become 
barred  or  discharged  by  operation  of  law, 
it  was,  prior  to  the  subsequent  promise, 
as  much  beyond  the  power  of  the  law  to 
enforce  that  liability  without  the  prom- 
isor's consent  or  acquiescence,  as  if  it 
had  never  existed,  it  is  difficult  to  per- 
ceive how  the  fact  of  its  former  existence 
can  have  any  legitimate  effect  upon  the 
question  as  to  the  sufficiency  of  the  moral 
obligation  remaining  after  the  bar  or  dis- 
charge to  support  a  new  promise,  except 
as  it  may  enable  the  court  to  distinguish 
that  moral  obligation  from  those  moral 
obligations  which  rest  solely  on  ethical 
considerations  of  which  the  court  may 
not  take  cognizance.  But.  as  already  in- 
timated, the  question  whether  the  benefit 
received  by  the  promisor  was  of  such  a 
material  or  pecuniary  character  that  it 
would  in  itself,  and  apart  from  any  ele- 
ment of  detriment  to  the  promisee,  have 


sustained  an  antecedent  or  contempora- 
neous express  promise,  affords  a  practical 
and  accurate  test  by  which  the  two  kinds 
of  moral  obligations  may  be  distin- 
guished. The  application  of  this  test,  for 
example,  to  the  assumed  facts  upon 
which  Judge  Gaynor  decided  Drake  v. 
Bell,  at  once  discloses  a  moral  obligation 
of  a  kind  that  even  apart  from  any  det- 
riment to  the  promisee,  would  have  sus- 
tained an  antecedent  or  contemporaneous 
promise,  and  is,  therefore,  sufficient  to 
sustain  a  subsequent  express  promise, 
whereas  its  application  to  the  facts  in- 
volved in  Mills  v.  Wyman  discloses  at 
once  a  moral  obligation  resting  solely  up- 
on ethical  considerations,  and  destitute 
of  any  element  of  material  or  pecuniary 
benefit  which,  apart  from  the  detriment 
to  the  promisee,  would  have  sustained  an 
antecedent  or  contemporaneous  promise, 
and  which  is,  therefore,  insufficient  to 
support  a  subsequent  express  promise. 
The  more  liberal  doctrine,  embodied  in 
the  statement  of  the  principle  above  quot- 
ed from  Judge  Gaynor 's  opinion,  does 
not,  therefore,  trench  at  all  upon  the  rule 
that  moral  obligations  of  a  merely  con- 
scientious nature,  unconnected  with  the 
receipt  of  actual  material  or  pecuniary 
benefit  by  the  promisor,  will  not  afford 
a  consideration  for  a  subsequent  express 
promise.  Nor,  even  under  this  more 
liberal  doctrine,  does  the  fact  that  the 
moral  obligation  of  a  conscientious  na- 
ture, resting  upon  the  promisor,  but  un- 
connected with  the  receipt  of  actual  ma- 
terial or  pecuniary  benefit,  was  accom- 
panied by  material  and  pecuniary  detri- 
ment to  the  promisee,  render  it  a  suffi- 
cient consideration  to  support  a  subse- 
quent express  promise. 

To  render  this  doctrine  applicable  it 
must  appear:  (1)  That  the  service  or 
other  consideration  moving  from  the 
promisee  conferred  an  actual  material  or 
pecuniary  benefit  on  the  promisor,  and 
not  merely  that  it  resulted  in  detriment 
to  the  promisee;  (2)  that  the  promisee 
expected  to  be  compensated  therefor,  and 
did  not  intend  to  confer  a  mere  gift  or 
gratuity;  (3)  that  the  circumstances 
were  such  as  to  create  a  moral  obligation 
on  the  part  of  the  promisor;  (4)  that  the 
benefit  received  must  not  have  constituted 
the  consideration  for  another  promise, 
already  enforced  or  still  legally  enforce- 
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able.  It  is  not  necessary,  however,  under 
this  doctrine,  that  there  shall  have  been 
at  any  time  any  legal  liability  resting  up- 
on the  promisor,  although,  of  course, 
the  fact  that  there  was  at  one  time  such 
a  legal  liability  does  not  take  the  case  out 
of  the  doctrine. 

The  best  argument,  perhaps,  against 
the  doctrine  which  insists  that  the  moral 
obligation  must  have  been  a  legal  lia- 
bility in  order  to  constitute  a  consider- 
ation for  a  subsequent  express  promise 
is  the  result  accomplished  by  its  applica- 
tion in  cases  like  the  Green  and  Thomson 
Cases,  above  referred  to,  or  the  result  it 
would  have  accomplished  if  applied  to  the 
facts  of  the  Drake  Case.  Judge  Gaynor, 
in  the  latter  case,  after  stating  that  the 
question  was  not  free  from  doubt,  per- 
tinently quoted  the  words  of  Chief  Jus- 
tice Marshall :  "I  do  not  think  that  law 
ought  to  be  separated  from  justice  where 
it  is,  at  most,  doubtful." 

The  doctrine  here  urged,  it  will  be 
observed,  does  not  call  upon  the  courts, 
in  the  search  for  a  consideration,  to  go 
outside  the  domain  of  material  and  pe- 


cuniary benefit,  and  enter  the  realm  of 
mere  moral  duty,  since  the  benefit  neces- 
sary to  make  this  doctrine  applicable  is 
of  the  same  material  and  pecuniary  na- 
ture as  that  which  the  court  is  accus- 
tomed to  recognize  as  sufficient  to  con- 
stitute a  consideration  for  an  antecedent 
or  contemporaneous  promise,  irrespective 
of  any  element  of  detriment  to  the  prom- 
isee. This  doctrine,  moreover,  affords 
full  opportunity  for  the  withdrawal  of  a 
promise  prompted  by  a  too  sensitive  ap- 
preciation of  benefits  of  a  mere  senti- 
mental nature,  and  full  protection  against 
the  interference  of  an  officious  or  inno- 
cent meddler  who  undertakes  to  improve 
another's  property  or  pay  another's  debts 
at  his  expense,  but  without  his  knowl- 
edge or  consent,  so  long  as  the  latter 
refrains  from  promising  reimbursement ; 
but  if,  recognizing  his  moral  obligation 
and  the  material  pecuniary  and  financial 
benefit  that  has  been  conferred  upon  him, 
he  sees  fit  to  bind  himself,  in  the  lan- 
guage of  a  Louisiana  case,  "let  him  be 
bound." 


Higher  Ideals  for  Lawyers 


||  N  a  recent  address,  President  Taft 
^  struck  directly  at  the  cause  of  much 
of  the  complaint  that  the  law  does  not 
always  mete  out  justice  at  its  bar.  He 
emphasized  what  the  best  lawyers  have 
long  recognized,  that  the  law's  failure  is 
due  more  often  to  the  misdirected  zeal 
with  which  lawyers  often  serve  their 
clients,  bending  energy  to  the  winning  of 
their  case,  without  regard  to  the  justice 
of  the  cause  which  they  have  been  em- 
ployed to  serve,  and  unmindful  of  the 
fact  that  they  owe  a  duty  to  the  public, 
as  well  as  to'their  client. '  The  President 
says: 

"One  must  recognize  that  the  ad- 
ministration of  justice  in  this  country  has 
suffered  grievously  from  the  intensity 
with  which  lawyers  have  served  their 
clients,  and  the  lightness  of  the  obligation 
which  they  have  felt  to  the  court  and  to 
the  public,  as  officers  of  the  court  and  the 
law,  to  do  no  injustice.  The  lack  of 
scruples  as  to  means,  which  counsel  too 


frequently  exhibit  in  defense  or  preser- 
vation of  their  clients,  is  often  the  occa- 
sion for  popular  resentment.  The  con- 
duct of  the  defense  of  criminals  in  this 
country,  and  the  extremes  to  which  coun- 
sel deem  themselves  justified  in  going  to 
save  their  clients  from  the  just  judgment 
of  the  laws,  have  much  to  do  with  the 
disgraceful  condition  in  which  we  find 
our  administration  of  law." 

This  is  indeed  a  severe  arraignment  of 
the  men  whose  profession  it  is  to  uphold 
the  administration  of  law  and  facilitate 
the  workings  of  justice.  But,  after  all, 
the  President  has  but  voiced  what  most 
people  know  to  be  a  fact,  and  the  worst 
of  it  is,  as  he  says,  he  sees  no  remedy  ex- 
cept in  the  expulsion  from  the  profession 
of  those  men  who  stoop  to  such  practices. 
But  such  a  remedy  would  be  most  diffi- 
cult of  application.  The  border  line  be- 
tween commendable  zeal  and  pernicious 
activity  is  hard  to  define. 
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X  the  ordinary  case  such 
as  is  likely  to  occur 
during  the  first  ten 
years  of  an  advocate's 
practice,  if  he  has  done 
his  work  properly  up 
to  the  time  for  his  clos- 
ing argument,  it  ought 
not  to  he  necessary  for 
him  to  spend  much,  if 
any,  time  in  his  "summing  up." 

In  other  words,  if  his  case  has  been 
thoroughly  prepared,  his  jury  carefully 
chosen,  his  facts  clearly  set  forth  in  his 
"opening."  his  own  witnesses  skilfully 
examined,  so  that  their  testimony  is 
plainly  understood  by  the  jury,  and  his 
adversary's  witnesses  have  been  subject- 
ed to  the  tests  of  cross-examination, 
there  should  be  little  need  of  a  summing 
up  in  the  ordinary  simple  case. 

Of  course,  the  more  complicated  the 
facts,  the  more  important  the  summing 
up  becomes. 

Relation  of  Minor  Facts  to  Main  Issues 

In  the  closing  argument  one  should  al- 
ways bear  in  mind  that  the  jury  has 
heard  the  evidence  in  court  for  the  first 
time,  and  in  a  comparative  hurry,  where- 
as counsel  may  have  studied  the  facts  for 
weeks  or  months  before  the  trial.  The 
jury,  therefore,  cannot  so  fully  measure 
the  value  of  the  testimony,  nor  so  well 
understand  its  force  and  effect.  In  many 
cases  they  need  these  things  pointed  out 
to  them,  and  need  to  be  shown  the  con- 
nection between  the  multifarious  little 
bits  of  testimony  that  go  to  establish  the 
main  issues  which  they  are  to  decide. 

It  requires  but  little  experience  in 
court  to  arrive  at  the  conclusion  that  the 
great  majority  of  cases  are  composed  of 


a  few  principal  facts,  surrounded  by  a 
host  of  minor  ones ;  and  that  the  strength 
of  either  side  of  a  case  depends  not  so 
much  upon  the  direct  testimony  relating 
to  these  principal  facts  alone,  but,  as  one 
writer  very  tersely  puts  it,  "upon  the 
support  given  them  by  the  probabilities 
created  by  establishing  and  developing 
the  relation  of  the  minor  facts  in  the 
case." 

It  is  the  business  of  the  advocate  in 
his  summing  up  to  gather  these  multi- 
farious minor  facts,  and  to  so  arrange 
them  that  their  character  and  effect  and 
relation  to  one  another  and  to  the  prin- 
cipal facts  in  the  case  may  be  appreciated 
by  the  jury  without  any  great  mental 
effort  upon  their  part. 

In  almost  every  trial  there  are  circum- 
stances which,  to  a  jury,  may  appear 
light,  valueless,  even  disconnected,  but 
which,  if  skilfully  handled  by  the  advo- 
cate in  his  summing  up,  become  united 
together  and  thus  form  wedges  which 
drive  conviction  into  the  jurors'  minds. 

Marshaling  Facts  and  Circumstances 

An  important  principle  to  be  borne  in 
mind  is  that  a  closing  argument  filled 
with  mere  naked  assertions  is  always 
feeble.  It  is  not  enough  merely  to  state 
the  evidence  of  the  witnesses,  however 
clear  and  concise  the  recital  may  be.  But, 
as  already  indicated,  the  connection  be- 
tween the  facts  must  be  shown,  their  re- 
lation to  one  another,  their  value  must 
be  exhibited,  their  probability  or  improb- 
ability pointed  out.  their  truth  established 
or  their  falsity  exposed.  The  testimony 
should  be  carefully  and  skilfully  anal- 
yzed, and  the  strength  of  the  advocate's 
own  evidence  and  of  his  own  strong 
points  made  prominent,  and  clearly  con- 
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trasted  with  the  \\ieakness  of  his  adver- 
saries' evidence  ami  position.  The  con- 
duct of  witnesses,  both  in  and  out  of 
court,  including  their  relations  to  the 
case,  their  motives,  their  bias,  and  credi- 
bility should  be  discussed,  and  their  con- 
tradictions pointed  out  or  explained 
away ;  everything  that  militates  against 
his  side  should  be  carefully  scrutinized, 
and,  where  possible,  should  be  criticized 
with  the  utmost  severity.  Improper  mo- 
tives and  suspicious  circumstances  are 
proper  subjects  for  comment  and  some- 
times for  invective,  and.  finally,  all  ar- 
guments and  inferences  against  his  side 
of  the  case  should  be  met  and  clearly  re- 
futed. 

This  skilful  marshaling  of  facts  and 
circumstances,  casting  weak  points  into 
shadow  and  bringing  out  strong  ones  in- 
to bold  relief,  clearly  explaining  events 
and  circumstances,  giving  tone  and  color 
to  testimony,  is  one  of  the  crowning  arts 
of  the  advocate.  But  he  should  remem- 
ber that,  as  someone  has  said,  with  the 
shading  and  coloring  materials  the  ad- 
vocate needs  always  to  do  as  a  great 
painter  advised  a  poor  one  to  do  with  his 
colors,  mix  them  "with  brains." 

Evidence  more  Powerful  than  Eloquence 

Outside  of  the  legal  profession  the 
prevailing  idea  of  a  great  advocate  seems 
to  be  that  he  must  be  a  great  orator.-  - 
that  most  rare  and  magnificent  creation 
of  the  Almighty. 

In  the  days  of  Krskinc,  Burke,  Rufus 
Choate,  and  Webster  this  was  more  or 
less  true,  and  in  those  days  such  char- 
acters were  fairly  idolized  in  the  com- 
munities in  which  they  tried  their  cases. 

When  Patrick  Henry  "summed  up" 
the  celebrated  tobacco  case  against  the 
parsons  in  1758,  it  is  said  that  the  people 
might  have  been  seen  in  even*  part  of 
the  courthouse,  on  the  benches,  in  the 
aisles  and  in  the  windows,  hushed  in 
deathlike  stillness,  and  bending  eagerly 
forward  to  catch  the  magic  tones  of  the 
speaker.  The  jury  were  so  carried  away 
by  his  eloquence  as  entirely  to  lose  sight 
of  the  express  legislative  enactments 
which  clearly  gave  the  plaintiffs  the  right 
to  a  verdict,  and  even  the  court  lost  the 
equipoise  of  its  judgment,  and  refused  a 
new  trial:  while  the  p-ople  (who  could 


scarcely  keep  their  hands  off  their  cham- 
pion after  he  had  closed  his  harangue) 
no  sootier  saw  that  he  was  victorious 
than  they  seized  him  at  the  bar,  and  in 
spite  of  his  own  efforts  and  the  continued 
cry  of  "Order!"  from  sheriff  and  the 
court,  bore  him  on  their  shoulders  out  of 
the  courthouse,  and  carried  him  about 
the  yard  in  frenzied  triumph.  (Dono- 
van's "Modern  Jury  Trials.") 

The  accounts  given  of  the  effects 
bv  some  of  Daniel  Webster's  speeches 
seem  almost  incredible  to  those  who  have 
never  listened  to  him. 

Professor  Ticknor,  speaking  in  one  of 
his  letters  of  the  intense  excitement  with 
which  he  listened  to  Webster's  Plymouth 
address,  says:  "Three  or  four  times  I 
thought  my  temples  would  burst  with  the 
gush  of  blood;  for  after  all  you  must 
know  that  1  am  aware  it  is  no  connected 
and  compact  whole,  but  a  collection  of 
wonderful  fragments  of  burning  elo- 
quence, to  which  his  manner  gave  tenfold 
force.  When  I  came  out.  I  was  almost 
afraid  to  come  near  him.  It  seemed  to 
me  that  he  was  like  the  mount  that  might 
not  be  touched,  and  that  burned  with 
fire." 

And  where  was  "the  force  of  fighting 
eloquence  better  illustrated  than  when 
(ieneral  Butler  was  heard  in  his  powerful 
philippic  on  an  Indianapolis  editor,  when 
hundreds  stood  up  on  their  seats  and 
shouted:  'Hit  him  again!  (live  it  to 
him !'  striking  their  hands  together  and 
reiterating.  'Give  it  to  him!  give  it  to 
him!"'  {  Donovatf s  "Modern  Turv 
Trials.") 

But  nowadays  the  public  press  (and 
thereby  the  general  diffusion  of  informa- 
tion ).  the  better  education  of  the  middle 
classes,  the  gradual  development  and 
growing  intelligence  of  mankind,  have 
materially  weakened  the  force  of  oratorv, 
—  formerly  the  one  most  effective  weapon 
of  the  advocate. 

It  is  now  evidence  rather  than  elo- 
quence that  prevails  with  our  modern 
juries,  and  this  is  becoming  more  so 
every  day.  and  the  old-fashioned  formal 
harangues,  "rlasliings  of  intuition."  have 
gradually  given  way  to  the  brief,  busi- 
nesslike speeches  of  modern  times. 

It  would  hardly  be  germane  to  our 
subject  to  discu>s  the  changes  in  societv 
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and  the  manifold  causes  that  have  led  up 
to  this  state  of  affairs ;  but  certain  it  is 
that  nowadays  we  seldom,  if  ever,  witness 
the  dramatic  scenes  that  a  century  ago 
used  to  characterize  jury  trials.  Where- 
as in  the  days  of  Henry  and  Webster, 
when  speaking  on  questions  the  decision 
of  which  involved  the  most  momentous 
consequences  to  his  country,  the  orator 
could  not  have  been  expected  to  speak 
temperately,  for  his  words  came  red-hot 
from  his  heart. 

In  these  days,  however,  the  great  ma- 
jority of  questions  that  come  up  for  de- 
cision turn  on  masses  of  contradictory 
testimony  on  matters  relating  to  every- 
day business  or  social  life,  and  the  vehe- 
mence of  a  Burke  or  a  Demosthenes 
would  be  very  much  out  of  place.  In  its 
stead  we  now  have  displayed  by  our  lead- 
ing advocates  a  happy  facility  of  dealing 
with  tangled  or  complicated  facts,  com- 
bined with  keen  ingenuity  and  skill, 
sound  judgment,  and  a  power  of  clear, 
logical,  luminous  statement. 

The  up-to-date  advocate  who  can  thus 
present  his  case  on  the  facts  with  preci- 
sion and  clearness  is  bound  to  win  in  the 
long  run. 

I  shall  never  forget  a  story  told  me  by 
the  late  Recorder  Smyth  which  I  think 
has  enabled  me  to  win  many  a  difficult 
case.  William  A.  Beach  had  made  one  of 
his  impassioned  speeches  in  behalf  of  a 
prisoner  whom  he  was  defending  in  the 
recorder's  court.  He  retired  to  the  cor- 
ridor of  the  courthouse  for  some  fresh 
air,  and  was  peering  in  through  the  court 
room  door,  when  an  enthusiastic  admirer 
came  up  to  him  and  congratulated  him 
on  his  eloquent  address  to  the  jury,  which 
could  not  fail  to  acquit  the  prisoner. 
"My  friend,"  said  Beach,  "you  fail  to  ob- 
serve that  the  district  attorney,  who  is 
now  replying  to  me.  is  reading  the  ste- 
nographers minutes  of  the  testimony  to 
the  jury;  after  that  there  am  be  no  ac- 
quittal." 

Hence  the  "sound  and  fury"  of  the  an- 
cient orator  is  now  seldom  heard  in  our 
country,  and  except  on  rare  occasions, 
the  modern  advocate  "deals  in  facts 
rather  than  in  fancies,  in  figures  of  arith- 
metic rather  than  in  figures  of  speech." 


Avoid  too  Flowery  Language 

In  this  connection  attention  is  called  to 
the  danger  of  using  too  flowery  language 
in  "summing  up."  I  cannot  better  em- 
phasize this  point  than  in  the  language 
of  Dr.  Hall,  who  once  wrote: 

"If  I  were  upon  trial  for  my  life,  and 
my  advocate  should  amuse  the  jury  with 
tropes  and  figures,  burying  his  argument 
beneath  a  profusion  of  metaphors,  I 
would  say  to  him:  'Tut,  man;  you  care 
more  for  your  vanity  than  for  my  hang- 
ing. Put  yourself  in  my  place ;  speak  in 
view  of  the  gallows,  and  you  will  tell  your 
story  plainly  and  earnestly-'  I  have  no 
objection  to  a  lady's  binding  a  sword  with 
ribbons  and  studding  it  with  roses  when 
she  presents  it  to  her  lover,  but  in  the 
day  of  battle  he  will  tear  away  the  orna- 
ments and  present  the  naked  edge  to  the 
enemy." 

Another  good  illustration  of  the  dan- 
ger of  using  too  florid  speech  is  afforded 
by  the  story  of  an  English  bai  rister  who, 
having  made  the  mistake  of  using  too 
flowery  language  in  addressing  a  hard- 
headed  English  judge  (when  such  speech 
was  in  had  taste  and  wide  of  the  issues 
before  the  court),  was  impatiently  re- 
buked by  his  Lordship,  who  remarked, 
"I  advise  you,  sir,  to  pluck  a  few  feathers 
from  the  wings  of  your  imagination  and 
stick  them  in  the  tail  of  your  judgment." 

Cultivate  the  Art  of  Speaking  Well 

Of  course,  it  is  the  ambition  of  all  ad- 
vocates to  speak  well.  They  recognize 
with  Cicero  that  it  is  "most  glorious  to 
excel  men  in  that  in  which  men  excel  all 
other  animals."  Eloquence,  it  is  true, 
like  a  genius  for  music  or  invention  or 
painting,  is  primarily  a  gift  born  with  a 
person,  hut,  like  all  other  divine  inherit- 
ances, it  is  a  gift  which  needs  to  be  assid- 
uously cultivated  and  developed.  It  is. 
therefore,  a  matter  of  regret  that  so  little 
attention  is  paid  in  our  colleges  and  law 
schools  to  this  branch  of  education.  For, 
surprising  as  it  may  seem,  the  one  thing 
most  neglected  in  our  law  schools  is  the 
art  of  speaking  in  a  tone  and  manner  at- 
tractive to.  and  easily  understood  by.  a 
court  or  jury. 

Lord  Giesterfield  went  so  far  in  his 
letters  to  his  son  as  to  tell  him  that  every 
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man  of  fair  abilities  might  be  an  orator. 
The  vulgar,  lie  said,  look  upon  a  fine 
speaker  as  a  supernatural  being  and  en- 
dowed with  some  peculiar  gift  of  heaven. 
He  himself  maintained  that  a  good  speak- 
er is  as  much  a  mechanic  as  a  good  shoe- 
maker, and  that  the  two  trades  were 
equally  to  be  learned  by  the  same  amount 
of  application.  But  by  the  term  "orator," 
Chesterfield  evidently  meant  a  pleasing 
and  persuasive  speaker. 

Henry  Ward  Beccher,  in  writing  on 
the  study  of  oratory,  says  : 

"Now,  in  regard  to  the  training  of  the 
orator,  it  should  be  a  part  and  parcel  of 
the  school.  The  first  work  is  to  teach  a 
man's  body  to  serve  his  soul.  Grace,  pos- 
ture, force  of  manner,  the  training  of  the 
eye  that  it  may  look  at  men,  and  pierce 
them,  and  smile  upon  them,  and  bring 
summer  to  them,  and  call  down  storms 
and  winter  upon  them ;  the  development 
of  the  hand  that  it  may  wield  the  scepter 
or  beckon  with  sweet  persuasions  ; — these 
themes  belong  to  men.  And,  among  oth- 
£r  things,  the  voice, — perhaps  the  most 
important  of  all  and  the  least  cultured. 
What  multitudes  of  men  there  are  who 
wear  themselves  out  because  they  put 
their  voice  on  a  hard  run  at  the  top  of  its 
compass,  and  there  is  no  relief  to  them, 
and  none,  unfortunately,  to  the  audience. 
But  the  voice  is  like  an  orchestra.  It 
ranges  high  up  and  can  shriek  betimes 
like  the  scream  of  an  eagle ;  or  it  is  low  as 
the  lion's  tone :  and  at  every  intermediate 
point  is  some  peculiar  quality.  It  has  in 
it  the  mother's  whisper  and  the  father's 
command.  It  has  in  it  warning  and 
alarm.  It  has  in  it  sweetness.  It  is  full  of 
mirth  and  full  of  gayety.  It  glitters, 
though  it  is  not  seen,  with  all  its  sparkling 
fancies.   It  ranges  high,  intermediate,  or 


low,  in  obedience  to  the  will,  unconscious 
to  him  who  uses  it ;  and  men  listen 
through  the  long  hour,  wondering  that  it 
is  so  short,  and  quite  unaware  that  they 
have  been  bewitched  out  of  their  weari- 
ness by  the  charm  of  a  voice,  not  artificial, 
but  by  assiduous  training  made  to  be  his 
second  nature.  Such  a  voice  answers  the 
soul  and  is  its  beating." 

In  this  connection  it  is  interesting  to 
note  that  Beecher  himself  placed  himself, 
when  at  college,  under  a  skilful  teacher, 
and  for  three  years  was  drilled  incessant- 
ly, he  says,  in  posturing,  gesture,  and 
voice  culture,  and  continued  the  same 
studies  afterwards  at  the  theological  sem- 
inary. 

Largely  because  of  the  lack  of  such  a 
training  there  is  a  large  number  of  dull, 
uninteresting  speakers  that  we  hear  in 
our  courts  every  day,  wearying  their 
juries  with  their  pointless,  endless 
speeches,  delivered  in  monotonous,  mean- 
ingless, sleep-producing  tones,  accom- 
panied by  the  most  inappropriate  ges- 
tures, and  burying  their  evidence  under 
an  avalanche  of  words  and  ambiguities. 
How  little  have  they  learned  of  "the  di- 
vine art  which  harmonizes  language  till 
it  becomes  a  music,  and  shapes  thought 
into  a  talisman !" 

Indeed,  many  lawyers  try  to  be  elo- 
quent without  knowledge,  regarding 
speech  as  "something  given  to  man  to 
disguise  his  thoughts."  They  indulge  in 
what  are  not  inappropriately  called 
"mouthfuls  of  wind."  and  appear,  when 
speechmaking.  to  have  followed  Rous- 
seau's receipt  for  a  love-letter, — "to  be- 
gin without  knowing  what  you  are  going 
to  say,  and  to  leave  off  without  knowing 
what  you  have  said." 


(To  be  continued) 
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Vacation  Time 

"jPHF  courts  arc  silent.  Dust  is  settling 
^  on  the  venerable  tomes  of  the  law. 
Justice,  which  neither  slumbers  nor 
sleeps,  is  decidedly  somnolent. 

P.ench  and  bar  are  responding  to  the 
"call  of  the  wild."  to  the  lure  of  rod  and 
paddle,  racket  and  golf-stick. 

The  waters  call,  the  mountains  invite, 
the  forests  beckon,  and  we  instinctively 
yield  to  their  allurement.  Duly  in  this 
way  may  we  gain  that  "sound  mind  in  a 
sound  body"  which  has  been  (be  ideal  of 
human  excellence  for  age*. 


The  long,  golden  summer  days  are  re- 
plete with  vitality  which  we  may  drink  in, 
and  hereafter  expend  in  the  exhausting 
labors  of  an  arduous  profession. 

Draw  close  to  Nature, — the  life-giving 
mother  of  us  all.  He  a  big  goodnatured 
Im>v  during  July  and  August,  and  you 
will  be  a  bitter  and  more  forceful  man 
for  the  balance  of  the  year. 

Law  and  the  Classics 

/T^OL'RTS  of  law,  says  the  Minneapolis 
^  Journal,  have  given  small  evidence  of 
literary  perception,  as  a  rule.  Witness 
that  judgment  of  a  Federal  court  enjoin- 
ing Rostand  as  a  plagiarist  of  the  intel- 
lectual product  of  Samuel  Kberlv  Gross, 
—a  judgment  that  would  justify  all  the 
strictures  of  Shakespeare  on  the  dullness 
of  judges,  all  the  satire  of  Dean  Swift  on 
the  folly  of  judicial  determination.  Hut 
in  literary  issues  there  is  in  St.  Paul  a 
Daniel  come  to  judgment,  who  rules  that 
as  Balzac  is  now  a  classic  by  the  verdict 
of  eighty  years,  he  will  not  hold  against 
Balzac's  works  on  the  score  of  their  im- 
morality. 

We  venture  to  believe  that  this  par- 
ticular judge  is  a  Balzacian.  as  was  the 
late  John  May.  according  to  Roosevelt. 
To  be  a  P.alzacian.  one  floes  not  have  to 
like  or  even  to  read  all  that  Balzac  wrote. 
Some  of  it  is  not  in  good  taste,  not  to 
mention  morals,  but  the  same  must  be 
said  of  every  great  writer.— Shakespeare. 
Goethe.  Voltaire. 

For  a  court  of  law,  or  for  anyone  else, 
however,  to  venture  to  expurgate  Balzac 
or  Homer,  or  the  Old  Testament,  for  that 
matter,  would  be  a  work  of  egregious 
supererogation. 

There  is  a  law  of  prescription  as  re- 
gards real  estate.  Prescription  runs  in 
literature  also.  Fvery  generation  cannot 
undertake  to  expurgate,  according  to  its 
particular  code,  every  classic,  before  that 
classic  is  permitted  to  be  read,  printed, 
circulated. 

All  meat  is  not  meat   for  children.  ■ 
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Some  meat  is  not  even  for  strong  men. 
From  life  itself  we  learn  to  reject  that 
which  is  unpleasant  and  harmful.  The 
same  practice  must  be  pursued  with  liter- 
ature. 

The  adjudication  which  the  Minneap- 
olis Journal  so  strongly  commends  is  not 
without  judicial  precedent.    In  1894  the 
New  York  supreme  court,  in  Re  Worth- 
ington  Co..  24  L.R.A.  110,  held  that 
Payne's  Arabian  Nights.  Fielding's  Tom 
Jones,  the  works  of   Rabclias.  Ovid's 
Arts  of  Love,  the  Decameron  of  Koccac- 
cio,  the  Heptameron  of  Ouecn  Margaret 
of    Navarre.    Rousseau's  Confessions, 
Tales  from  the  Arabic,  ami  Aladdin,  are 
not  so  immoral  that  a  receiver  will  be  pre- 
vented from  disposing  of  them  when 
found  among  the  assets  which  come  into 
his  hands.    In  support  of  this  decision  the 
court  said:    "It  is  very  difficult  to  sec 
upon  what  theory  these  world-renowned 
classics  can  be  regarded  as  specimens  of 
that  pornographic  literature  which  it  is 
the  office  of  the  Society  for  the  Preven- 
tion of  Vice  to  suppress;  or  how  they  can 
come  under  any  stronger  condemnation 
than  that  high-standard  literature  which 
consists  of  the  works  of  Shakespeare,  of 
Chaucer,  of  Laurence  Sterne,  and  of  oth- 
er great  English  writers,  without  mak- 
ing reference  to  any  parts  of  the  Old 
Testament  Scriptures,  which  are  to  be 
found  in  almost  every  household  in  the 
land.    ...    It  would  be  quite  as  un- 
justifiable to  condemn  the  writings  of 
Shakespeare  and  Chaucer  and  Laurence 
Sterne,  the  early  English  novelists,  the 
playwrights  of  the  Restoration,  and  the 
dramatic  literature  which  has  so  much 
enriched   the   English   language,   as  to 
place  an  interdict  upon  these  volumes, 
which  have  received  the  admiration  of 
literarv  men  for  so  many  vears.  What 
has  become  standard  literature  of  the 
English   language.— has   been  wrought 
into  the  very  structure  of  our  splendid 
English  literature,  is  not  to  be  pronounced 
at  this  late  day  unfit  for  publication  or 
circulation,  and   stamped   with  judicial 
disapprobation  as  hurtful  to  the  com- 
munity." 

Most  of  our  judges  are  scholarly  men 
who  have  supplemented  a  deep  knowl- 
edge of  the  law  with  a  broad  acquaint- 
ance with  the  world's  best  literature.  No- 


where could  a  body  of  men  be  found  more 
competent  to  pass  upon  the  merits  of  the 
products  of  the  greatest  literary  genius 
or  one  whose  verdict  would  be  more  con- 
sistent with  good  taste,  law,  morality,  and 
expediency. 

Cruel  and  Unusual  Punishment 

CRIMINAL  lawyers  throughout  the 
country  arc  said  to  be  agitated  over 
the  action  of  the  Supreme  Court  of  the 
United  States  in  inaugurating  what  is 
designated  as  a  new  era  in  the  punishment 
of  criminals,— that  of  requiring  punish- 
ments to  be  proportionate  to  the  offense. 
The  agitation  among  the  legal  profession 
arises  from  a  recent  decision  which  may 
be  found  among  the  New  Decisions  in 
this  number,  in  which  the  law.  for  the 
first  time  in  its  history,  set  at  liberty  a 
person  convicted  of  an  offense,  t>ccause 
there  was  inflicted  ujwm  him  "a  cruel  and 
unusual  punishment."  It  was  in  the  case 
of  Paul  \\  eems.  an  official  in  the  light- 
house service  in  the  Philippines.  His 
case  came  under  the  Hill  of  Rights  of  the 
island.  The  court  announced  that  it  must 
give  the  same  interpretation  to  that  P.ill 
of  Rights  as  is  given  to  the  8th  Amend- 
ment to  the  Constitution.  Thereupon,  it 
proceeded  to  construe  this  amendment, 
prohibiting  •'cruel  and  unusual  punish- 
ments." 

It  was  admitted  that,  in  the  musty 
precedents  of  the  past,  the  English-speak- 
ing people  used  this  phrase  onlv  to  pro- 
hibit the  resort  to  inhuman  methods  for 
causing  bodily  torture.  It  was  used  to 
prevent  disemboweling  traitors  and  burn- 
ing alive  women  who  committed  treason. 
The  court  decided  to  regard  these  prece- 
dents as  milestones  in  the  advance  of  civi- 
lization, and  not  as  limitations  on  the 
phrase.  "In  the  application  of  a  Constitu- 
tion." said  Justice  McKenna,  in  announ- 
cing the  decision  of  the  court,  "our  con- 
templation cannot  be  onlv  of  what  has 
been,  but  of  what  may  be." 

Much  speculation  exists  as  to  the  effect 
of  the  decision.  That  it  will  apply  to  the 
territories  and  the  District  of  Columbia 
is  not  doubted.  The  court  has  determined 
th.it  the  8th  Amendment  is  not  applicable 
to  the  states,  and  hence  the  states  will 
not  be  compelled  to  follow  the  new  prin- 
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ciples.  A  flood  of  applications  for  the  re- 
lease of  prisoners  sent  to  the  penitentiary 
by  the  Federal  courts,  on  the  ground  that 
their  punishment  was  not  proportionate  to 
their  offenses,  may  result  from  the  de- 
cision. 

The  Lawyers  and  the  Law 

]J  UDGE  John  D.  Lawsou,  in  the  Jour- 
nal  of  Criminal  Law,  is  credited 
with  this  biting  expression :  "If  all  the 
professions  were  as  far  behind  the  times 
as  the  legal,  we  still  would  be  using  the 
sedan  chair  and  horseback  messengers, 
instead  of  railroads  and  telegraph  lines. 
The  legal  profession  is  the  only  one  in 
the  last  century  that  has  learned  nothing 
and  forgotten  nothing.  We  have  not  ad- 
vanced one  step  since  the  days  of  Queen 
Elizabeth." 

"But,"  comments  the  Columbia  (S.  C.) 
State,  "Is  not  that  quite  natural?  If 
'Sergeant  Buzfuz'  had  anything  in  stock, 
it  was  an  innumerable  assortment  of 
maxims  and  precedents,  bewildering  and 
apparently  contradictory  as  viewed  by  the 
lay  mind,  but  well  ordered,  nicely  adjust- 
ed, and  ready  for  instant  application  by 
his  own.  Were  all  the  statutes  to  be  re- 
pealed by  a  single  act,  what  would  be- 
come of  the  lawyers, — the  young  gentle- 
men who  have  spent  some  thousands  of 
dollars  in  preparing  themselves  to 
straighten  tangled  skeins?  The  aim  of 
science  is  to  generalize,  to  order  and  sim- 
plify, but  is  it  not  true  that  the  legal  pro- 
fession multiplies  complexities?  Is  not 
what  a  lawyer  ecstatically  pronounces  a 
'beautiful  point'  often  an  exquisite  bit  of 
foolery  ?  The  sewing  machine  and  the 
bicycle  of  thirty  years  ago  have  lx?en  con- 
signed to  the  junk  heap;  in  an  American 
city  a  twenty-two-story  steel-framed 
building,  which  was  a  world's  wonder 
when  it  was  built,  a  little  while  ago,  is 
being  wrecked  because  the  room  is  need- 
ed for  a  better;  but  a  statute  of  King 
James's  or  King  Charles's  time,  worm- 
eaten,  unwieldy,  unfitted  for  the  purposes 
(if  a  new  day,  is  seldom  if  ever  abolished, 
but  its  poor  carcass  is  plastered  and  poul- 
ticed with  a  thousand  new  legislative 


amendments  so  that  it  may  be  productive 
of  fee  earning  disputation.  The  lawyers 
are  keen-witted ;  at  parry  and  thrust  they 
are  adept;  but  the  crux  of  Judge  Law- 
son's  indictment  is  that  the  profession  is 
deadening  to  the  constructive  faculties." 

The  assertion  has  often  been  made  that 
the  lawyers  deliberately  use  their  influ- 
ence in  the  matter  of  legislation,  to  ren- 
der the  law  as  complicated  and  confusing 
as  possible,  on  the  theory  that  such  a  con- 
dition is  more  conducive  to  complicated 
and  profitable  litigation.  "While  such  a 
charge  deserves  no  notice,"  observes  Mr. 
Justice  Angellotti  in  a  recent  address,  "it 
is  probably  true  that  the  profession  as  a 
whole  has  been  negligent  in  not  giving 
more  attention  to  this  matter.  In  this 
commercial  age  the  busy  lawyer,  like  the 
busy  member  of  any  other  profession  or 
calling,  is  often  so  engrossed  with  his 
own  personal  and  business  affairs  that  he 
has  little  time  or  disposition  for  the  serv- 
ice of  the  state  or  his  profession." 

While  the  legal  profession  is  not  the 
law-making  power  of  our  government, 
national  or  state,  by  reason  of  their  more 
adequate  knowledge  as  to  what  is  neces- 
sary to  make  the  law  accord  with  what  is 
right  and  essential  to  the  doing  of  jus- 
tice under  the  conditions  existing  in  their 
own  time,  and  by  reason  of  the  influence 
which  they  must  have  if  they  live  up  to 
the  traditions  of  their  profession,  lawyers 
can  and  should  be  a  great  factor  in  the 
making  of  proper  laws.  They  undoubt- 
edly will  be  held  responsible  for  the  con- 
dition of  the  law,  although  they  did  not 
constitute  the  direct  law-making  power. 
As  was  well  said  by  a  recent  writer  on 
this  subject:  "It  may  be  confidently  as- 
sumed that  there  is  no  disagreement 
among  us  on  the  proposition  that  our  pro- 
fession, as  well  as  any  other,  is  the  re- 
sponsible battalion  for  those  interests  of 
the  day  and  generation  in  which  it  spe- 
cializes. We  can  conceive  of  no  high- 
er duty  on  the  part  of  lawyers  than  that 
of  making  every  legitimate  effort  to  pro- 
cure the  enactment  of  such  laws  as  are 
essential  to  the  perfecting  of  our  system 
and  the  making  it  adequate  to  the  ideas 
and  demands  of  our  age. 
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Among  the 
New  Decisions 

A  brief  review  of  recent  important  or  novel  decisions  made 
by  the  courts  of  the  English  speaking  world. 


Protest  by  oxuner  as  To  establish  an 
preventing  acquisition  easement  of  pri- 
of  right  of  ivay  by  vate  way  over 
prescription.  land  by  prescrip- 
tion, says  the 
court  in  the  recent  West  Virginia  case 
of  Crosier  v.  Brown,  66  S.  E.  326,  the 
use  must  be  continuous  and  uninterrupt- 
ed for  the  necessary  period,  under  a  bona 
fide  claim  of  right  adverse  to  the  owner 
of  the  land,  and  with  his  knowledge  and 
silence.  If  the  use  is  by  his  permission, 
or  if  he  opposes  and  denies  the  right, 
title  to  the  easement  docs  not  arise  by 
such  use.  This  doctrine  is  not  without 
considerable  support  in  the  earlier  deci- 
sions, as  disclosed  by  the  note  which  ac- 
companies the  Crosier  Case  in  25  L.R.A. 
(N.S.)  174,  although  there  are  probably 
an  equal  number  of  cases  which  have 
adopted  the  opposite  view. 

Appeal  from  order  ap-  It  has  been  herc- 
pointing  guardian  for  to  fore  deter- 
alleged  incompetent,  mined  that  "ag- 
grieved per- 
sons." within  the  statute  allowing  an  ap- 
peal by  such  persons  in  proceedings  for 
the  appointment  of  a  guardian  for  an  al- 
leged incompetent,  are  only  those  who 
have  legal  rights  in  the  estate  of  the  in- 
competent. The  authorities  on  this  ques- 
tion are  reviewed  in  a  note  in  25  L.R.A. 
(N.S.)  155,  accompanying  the  recent 
Wisconsin  case  of  Re  Carpenter,  123  N. 
W.  144,  in  which  it  is  held  that  a  non- 
resident sister  of  an  alleged  incompetent 
person,  whose  petition  for  the  appoint- 
ment of  a  guardian  is  denied,  is  not  a 
person  aggrieved,  within  the  meaning  of 
a  statute  regulating  the  right  to  appeal, 
since  none  of  her  legal  rights  are  in- 
fringed, she  having  no  right  to  control 
the  custody  or  conduct  of  the  alleged  in- 
comoetent,  nor  any  right  to  support  from, 
or  duty  to  care  for  or  support,  him,  and 
no  legal  rights  in  or  to  his  propertv. 
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Void  or  unfounded  Where  two  parties 
claim  as  subject  of  enter  into  an  agree- 
valid  compromise,    ment  concerning  a 

sum  of  money  due 
from  one  to  the  other,  and  a  note  is  given 
for  the  amount  agreed  upon,  it  is  held 
in  the  New  Mexico  case  of  Amijo  v. 
Henrv,  89  Pac.  305,  that  such  note  is  not 
void  for  failure  of  consideration,  in  whole 
or  in  part,  where  there  was  no  fraud  or 
mistake,  and  where  each  of  the  parties 
had  the  same  means  of  ascertaining  the 
validity  of  the  amount  claimed  by  the 
payee  in  the  note.  The  report  of  this 
case  in  25  L.R.A. (N.S.)  275,  is  accom- 
panied by  a  subject  note,  which  presents 
an  exhaustive  view  of  the  authorities  up- 
on the  question,  from  which  it  may  be 
concluded  that  a  void,  invalid,  or  un- 
founded claim  may  be  the  subject  of  a 
valid  compromise  whenever  the  circum- 
stances and  conditions  upon  which  all 
valid  compromises  depend  concur,  and 
the  invalidity  of  the  claim  compromised 
does  not  rest  in  a  violation  of  law. 

Violation  by  citizen  A  question  not  pre- 
of  decree  against    viously  passed  up- 
municipality  as      on  by  the  courts 
contempt.  was  presented  by 

the  recent  case  of 
State  ex  rel.  lackson  v.  Pittsburg,  80 
Kan.  710.  104  Pac.  847,  25  L.R.A. (N.S.) 
226,  holding  that  all  concerned  in  the 
carrying  out  of  an  arrangement  whereby 
a  number  of  saloon  keepers  raised  a  fund 
from  which  they  for  a  time  paid  the  sal- 
aries to  some  of  the  city's  officers  and 
employees,  in  order  to  evade  the  effect  of 
a  final  judgment  ousting  the  city  from 
the  exercise  of  the  unwarranted  power 
of  (in  effect)  licensing  the  sale  of  intox- 
icating liquors  under  the  guise  of  collect- 
ing fees  by  simulated  prosecutions  for 
violation  of  the  prohibitory  law,  were 
guiltv  of  contempt  of  court,  whether  or 
not  they  were  regarded  as  having  violat- 
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ed  an  injunction  directed  against  them. 
There  are  many  cases  holding  that  the 
violation  of  such  a  decree  by  an  officer, 
agent,  or  servant  of  a  municipal  corpora- 
tion will  constitute  contempt  of  court. 

Bucket  shop  transac-  Transactions  in 
tions  as  "game  of  haz-  a   bucket  shop, 
ard"  or  "gambling  de-  consisting  of  fic- 
lice."  titious  contracts 

of  sale  or  pur- 
chase for  future  delivery  of  stocks,  with 
the  intention  that  there  should  be  no  de- 
livery, but  a  settlement  by  paying  the  dif- 
ference in  prices,  are  held  not  a  "game 
of  hazard."  in  the  recent  Nebraska  case 
of  Ives  v.  Boyce.  123  X.  W.  318:  nor  is 
a  telegraph  wire,  blackboard,  and  ticker 
used  by  the  broker  in  obtaining  and  pub- 
lishing the  rise  and  fall  of  prices  in  the 
Xcw  York  market  a  "gambling  device," 
within  the  meaning  of  the  Nebraska 
Code.  This  question  seems  to  have  been 
seldom  passed  on  by  the  courts,  and  this 
may  1m?  due  in  a  measure  to  the  fact  that 
in  some  jurisdictions  bucket  shops  are 
expressly  prohibited,  while  in  others  the 
dealing  in  futures  or  margins  is  express- 
ly forbidden.  The  tendency  of  the  few 
cases  dealing  with  the  subject,  as  ap- 
pears in  the  note  accompanying  the  Ives 
Case  iti  25  L.R.A.f  X.S. )  157.  seems  to 
be  to  fortify  the  position  taken  by  the 
court  in  that  case.  The  closely  allied 
question  whether  a  bucket  shop  is  a 
"place  for  gaming"  is  treated  in  a  case 
note  appended  to  Wade  v.  United  States, 
20  L.R.A.i  X.S.  )  347. 

Cruel  and  unusual  A  majority  of  the 
punishments.  justices  of  the  Su- 
preme Court  of  the 
I'nitcd  States  hold  in  the  recent  case  of 
Weems  v.  I'nitcd  States.  IT.  S.  Adv. 
Sheets,  p.  544.  that  cruel  and  unusual 
punishment  forbidden  by  the  Philippine 
T'.ill  of  Rights  is  inflicted  by  the  provi- 
sions of  the  Philippine  Penal  Code,  un- 
der which  the  falsification  In  a  public  of- 
ficial of  a  public  and  official  document 
must  be  punished  by  fine  and  imprison- 
ment at  hard  and  painful  labor  for  a 
period  ranging  from  twelve  years  and 
a  day  to  twenty  years,  the  prisoner  being 
subject,  as  accessories  to  the  main  pun- 
ishment, to  carrying,  during  lvs  imprison- 


ment, a  chain  at  the  ankle,  hanging  from 
the  wrist,  to  deprivation  during  the  term 
of  imprisonment  of  civil  rights,  and  to 
perpetual  absolute  disqualification  to  en- 
joy political  rights,  hold  offices,  etc.,  and 
to  surveillance  of  the  authorities  during 
life. 

"No  case,"  says  the  opinion,  "has  oc- 
curred in  this  court,  which  has  called  for 
an  exhaustive  definition  of  the  clause  for- 
bidding cruel  and  unusual  punishment. 
.  .  .  What  constitutes  a  cruel  and  un- 
usual punishment  has  not  been  exactly 
decided.  It  has  been  said  that  ordina- 
rily the  terms  imply  something  inhuman 
and  barbarous, — torture  and  the  like. 
McDonald  v.  Com.  173  Mass.  322.  73 
Am.  St.  Kep.  293.  53  X.  F..  874.  The 
court,  however,  in  that  case,  conceded 
the  possibility  "that  punishment  in  the 
state  prison  for  a  long  term  of  years 
might  be  so  disproportionate  to  the  of- 
fense as  to  constitute  a  cruel  and  unusual 
punishment." 

The  law  writers  are  indefinite.  Storv, 
in  his  work  on  the  Constitution,  vol.  2 
(  5th  ed.)  §  1903,  says  that  the  provision 
"is  an  exact  transcript  of  a  clause  in  the 
P.ill  of  Rights  framed  at  the  Revolution 
of  1688."  He  expressed  the  view  that 
the  provision  "would  seem  to  be  wholly 
unnecessary  in  a  free  government,  since 
it  is  scarcely  possible  that  any  depart- 
ment of  such  a  government  should  au- 
thorize or  justify  such  atrocious  con- 
duct." Cooley,  in  his  Constitutional  Lim- 
itations, hesitates  to  advance  definite 
views,  and  expresses  the  "difficulty  of 
determining  precisely  what  is  meant  by 
cruel  and  unusual  punishment."  It  was 
probable,  however,  he  says,  that  "anv 
punishment  declared  by  statute  for  an  of- 
fense which  was  punishable  in  the  same 
way  at  common  law  could  not  be  regard- 
ed as  cruel  or  unusual,  in  a  constitu- 
tional sense." 

In  the  prevailing  opinion,  written  by 
Mr.  Tustice  McKenna,  it  is  laid  down: 
"With  power  in  a  legislature  great,  it*  not 
unlimited,  to  give  criminal  character  to 
the  actions  of  men.  with  power  unlimited 
to  fix  terms  of  imprisonment  with  what 
accompaniments  thev  might,  what  more 
potent  instrument  of  cruelty  could  be  put 
into  the  hands  of  power-  And  it  was 
believed  that  power  might  be  tempted  to 
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cruelty.  This  was  the  motive  of  the 
clause,  and  if  we  are  to  attribute  an  in- 
telligent providence  to  its  advocates  we 
cannot  think  that  it  was  intended  to  pro- 
hibit only  practices  like  the  Stuarts,  or 
to  prevent  only  an  exact  repetition  of 
history.  We  cannot  think  that  the  pos- 
sibility of  a  coercive  cruelty  being  exer- 
cised through  other  forms  of  punishment 
was  overlooked.  We  say  'coercive  cruel- 
ty,' because  there  was  more  to  be  consid- 
ered than  the  ordinary  criminal  laws. 
Cruelty  might  become  an  instrument  of 
tyrrany;  of  zeal  for  a  purpose,  either 
honest  or  sinister." 

The  dissenting  opinion,  written  by  Mr. 
Justice  White,  and  concurred  in  by  Mr. 
Justice  Holmes,  concludes:  "In  my 
opinion,  the  review  which  has  been  made 
demonstrates  that  the  word  'cruel,'  as 
used  in  the  amendment,  forbids  only  the 
law-making  power,  in  prescribing  pun- 
ishment for  crime,  and  the  courts  in  im- 
posing punishment,  from  inflicting  un- 
necessary bodily  suffering  through  a  re- 
sort to  inhuman  methods  for  causing  bod- 
ily torture,  like  or  which  are  of  the  nature 
of  the  cruel  methods  of  bodily  torture 
which  had  been  made  vise  of  prior  to  the 
Hill  of  Rights  of  1689,  and  against  the 
recurrence  of  which  the  word  'cruel'  was 
used  in  that  instrument." 

Right  to  display  red  That  there  is  no 
flag  in  a  procession,   right  to  display  a 

red  flag  in  a  pro- 
cession, where  those  composing  the  pro- 
cession know  that  the  natural  and  inev- 
itable consequences  will  be  to  disturb  the 
public  peace  and  tranquillity  in  violation 
of  a  statute  or  ordinance,  is  held  in  Peo- 
ple v.  Rurman.  154  Mich.  150.  117  X.  W. 
589,  25  L.R.A.(N.S.)  251.  The  court 
observed :  "The  question  here  is  not 
whether  the  defendants  have,  in  general, 
a  right  to  parade  with  a  red  flag:  It  is 
this :  Had  they  such  right  when  they 
knew  that  the  natural  and  inevitable  con- 
sequence was  to  create  riot  and  disorder  ? 
Defendants  knew  this  red  flag  was  hated 
by  those  to  whom  it  was  displayed,  be- 
cause it  was  believed  to  represent  senti- 
ments detestable  to  every  lover  of  our 
form  of  government.  They  knew  that  it 
would  excite  fears  and  apprehension,  and 
that  by  displaying  it  they  would  provoke 


violence  and  disorder.  Their  right  to 
display  a  red  flag  was  subordinate  to  the 
right  of  the  public.  They  had  no  right 
to  display  it  when  the  natural  and  inevit- 
able consequence  was  to  destroy  the  pub- 
lic peace  and  tranquillity."  The  case  is 
accompanied  by  a  note  on  the  validity  of 
ordinances  as  to  street  parades,  which  is 
supplemental  to  an  earlier  note  upon  the 
subject  in  19  L.R.A.  858. 

Measure  of  compensa-  A  novel  question 
tion  to  physician.  as  to  the  meas- 
ure of  compen- 
sation to  a  physician  employed  to  exam- 
ine and  report  on  the  physical  condition 
of  one  who  contemplated  bringing  an  ac- 
tion for  personal  injuries  is  passed  upon 
in  the  case  of  Henderson  v.  Hall,  87 
Ark.  1,  112  S.  W.  171.  25  L.R.A.(X.S.) 
70,  in  which  it  is  held  that  in  an  action 
by  a  physician  for  services  rendered  a 
lawyer  in  examining  his  client,  who 
claimed  a  right  of  action  for  personal  in- 
juries, which  claim  was  settled  before 
the  action  for  services  was  brought, 
plaintiff  is  not  entitled  to  more  than  or- 
dinary fees,  on  the  theory  that  his  serv- 
ices were  extraordinary  and  that  he  might 
have  been  compelled  to  attend  court  as  a 
witness. 

Admissibility  on  trial  This  interesting 
of  admission  made  to  question  is  pre- 
defeat  continuance.  sented  in  the  re- 
cent Xorth  Caro- 
lina case  of  State  v.  Hutler,  65  S.  K.  993, 
holding  that  an  admission  by  attorneys 
for  an  accused  at  the  preliminary  hear- 
ing, to  prevent  a  continuance  to  enable 
the  state  to  secure  certain  evidence,  and 
to  secure  a  hearing  without  delay,  is  not 
admissible  against  accused  at  the  trial, 
where  the  state  has  secured  the  evidence 
which  it  sought.  The  few  decisions  upon 
this  subject  are  collated  in  a  note  which 
accompanies  the  Hutler  Case  in  25  L.R.A. 
(X.S.)  169.  and  are  all  in  accord  with 
the  conclusion  reached  in  that  case,  that 
an  admission  made  at  the  time  a  continu- 
ance of  either  a  criminal  or  civil  case  is 
sought  is  not.  if  the  continuance  is  grant- 
ed, admissible  in  evidence  at  a  subse- 
quent trial,  when  the  emergency  for 
which  the  admission  was  made  has  ceased 
to  exist. 
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Notice  to  traveling  An  interesting 
salesman  as  notice  question  which  has 
to  his  employer.  been  but  seldom  be- 
fore the  courts  was 
passed  upon  in  the  case  of  Jenkins  Bros. 
Shoe  Co.  v.  Renfrow,  151  N.  C.  323,  66 
S.  E.  212,  25  L.R.A.(N.S.)  231,  holding 
that  notice  of  dissolution  of  a  firm  of 
customers,  given  to  a  traveling  salesman, 
will  bind  his  principal,  where  he  is  his 
sole  representative  in  the  section  where 
the  firm  does  business,  reports  references 
given  by  new  customers,  and  dissolution 
of  partnerships,  and  sometimes  receives 
payments  on  account. 

Corroboration  of  testi-  The  ancient  rule 
mony  of  party  to  di-  which   arose  in 
vorce  as  to  mental      the  ecclesiastical 
suffering.  courts  of  Eng- 

land, to  the  ef- 
fect that  no  divorce  would  be  granted  on 
the  uncorroborated  testimony  of  a  party, 
and  which  exists  in  this  country  either  as 
a  rule  of  common  law  or  by  statute,  does 
not  apply  to  testimony  in  relation  to  men- 
tal suffering  of  a  partv,  as  appears  by  a 
note  in  25  L.R.A.fN.S.)  45,  which  sets 
forth  the  few  authorities  which  have 
dealt  with  the  question,  and  which  ac- 
companies the  case  of  MacDonald  v. 
MacDonald.  155  Cal.  665,  102  Pac.  927, 
holding  that  corroboration  of  the  testi- 
mony of  plaintiff  in  a  divorce  proceeding 
as  to  the  infliction  upon  him  of  grievous 
mental  suffering  by  defendant's  acts,  is 
not  required  by  a  statute  providing  that 
no  divorce  can  be  granted  upon  the  un- 
corroborated testimony  of  the  parties. 

Money  decree  for  per-  The  question 
mauent  alimony  as  lien  whether  a  decree 
on  real  property.  for  alimony  op- 
erates as  a  lien 
on  real  property  involves  several  consid- 
erations. On  the  one  hand  it  is  evident 
that,  although  a  court  may  have  the  pow- 
er to  create  a  lien,  it  does  not  necessarily 
follow  that  the  decree  would  constitute 
a  lien  if  not  declared  to  be  such.  On  the 
other  hand,  if  the  decree  operates  per  se 
as  a  lien,  it  is  immaterial  whether  the 
court  may  declare  a  lien.  It  is  conceiv- 
able, however,  that  a  decree  in  gross  may 
be  held  to  be  per  se  a  lien,  and  a  contrary 
holding  be  properly  made  as  to  a  decree 


for  continuing  alimony.  In  the  recent 
case  of  Scott  v.  Scott,  80  Kan.  489,  103 
Pac.  1005,  25  L.R.A.(N.S.)  132,  it  is 
held  that  an  allowance  of  permanent  ali- 
mony, payable  in  instalments,  does  not 
create  a  lien  on  any  property  of  the  hus- 
band, unless  the  record  affirmatively  dis- 
closes that  the  court  intended  it  to  have 
that  effect,  notwithstanding  the  statute 
makes  judgments  liens  on  the  real  estate 
of  the  debtor.  The  court  bases  its  deci- 
sion upon  the  principle  that  where  ali- 
mony is  ordered  to  be  paid  in  instalments, 
and  nothing  is  said  as  to  the  manner  of 
its  collection,  the  fair  inference  is  that 
the  court  intends  the  order  to  be  enforced 
not  by  lien  and  execution, — a  remedy 
manifestly  ill  adapted  to  the  purpose, — 
but  by  attachment  for  contempt,  if  pay- 
ment is  not  made,— a  remedy  always 
available. 

Substitution  of  neiv  If   a   juror  in  a 
juror  iu  criminal     criminal   case  be- 
case  for  disabled  or  comes  disabled  or 
incompetent  one.     incompetent  after 

the  full  jury  has 
been  impaneled  and  sworn  to  try  the 
case,  the  proper  procedure  at  common 
law,  according  to  the  established  prec- 
edents, appears  to  be  to  discharge  the 
entire  panel  and  form  a  new  jury.  The 
discharge  of  the  other  eleven,  however, 
may  be  waived  by  the  accused,  and  is  de- 
clared unnecessary  by  statute  in  some  ju- 
risdictions. But  where  the  juror  was  in- 
competent at  the  time  he  was  accepted, 
a  competent  jury  never  having  been  or- 
ganized, he  may  be  set  aside  without  dis- 
charging the  entire  jury,  and  his  place 
filled  by  a  juror  who  is  competent.  This 
interesting  question  is  discussed  in  the 
recent  Mississippi  case  of  Dennis  v. 
State,  50  So.  499,  in  which  it  was  held 
that  when  a  juror  becomes  insane  pend- 
ing the  trial  of  a  criminal  case,  the  court 
must  declare  a  mistrial,  and  proceed  de 
novo,  and  it  is  fatal  error  to  substitute 
another  juror,  and  proceed  with  the  trial, 
if  proper  objections  are  taken  to  such 
proceeding.  This  decision  is  in  conform- 
ity with  the  well-established  rule  which 
prevails  in  the  absence  of  special  statu- 
tory enactments,  as  appears  by  the  au- 
thorities upon  the  question,  which  are 
viewed  in  a  note  in  25  L.R.A.fN.S.)  36. 
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Liability  of  estate  to  Services  per- 
attorney  employed  by  formed  by  an  at- 
executor  or  ad-       torney    for  the 
ministrator.  benefit  of  an  es- 

tate, at  the  in- 
stance and  request  of  the  personal  repre- 
sentative, are,  by  the  weight  of  author- 
ity, individual  obligations  of  the  personal 
representative,  and  not  primarily  a  claim 
against  the  estate,  subject  to  certain  ex- 
ceptions based  upon  the  insolvency, 
death,  removal,  or  resignation  of  the  per- 
sonal representative,  or  upon  the  effect 
of  an  agreement  giving  the  attorney  a 
lien  upon  the  subject-matter  in  litiga- 
tion. This  general  rule  is  upheld  in  the 
case  of  Brown  v.  Quinton,  80  Kan.  44, 
102  Pac.  242,  in  which  it  is  laid  down 
that  attorneys  employed  by  an  adminis- 
trator to  assist  him  in  administering  his 
trust,  or  to  prosecute  or  defend  an  action 
for  or  against  him  in  his  official  capacity, 
have  no  claim  they  can  enforce  directly 
against  the  estate,  but  that  the  adminis- 
trator is  individually  liable  for  such  serv- 
ices, and  upon  settlement  of  his  accounts 
he  may  be  reimbursed  out  of  the  estate 
for  attorneys'  fees  necessarily  paid  out  as 
expenses  of  the  administrator.  There 
are,  however,  as  appears  by  the  note 
which  accompanies  the  report  of  this 
case  in  25  L.R.A.(N.S.)  71,  many  re- 
spectable authorities  which  sustain  the 
right  of  an  executor  or  administrator  to 
bind  the  estate  for  reasonable  attorneys' 
fees  necessarily  and  properly  rendered  in 
preserving  the  estate,  or  where  otherwise 
beneficial  to  it. 

Injunction  against  for-  The  rule  at  first 
eign  suit.  was  that  an  in- 

junction would 
not  lie  to  estop  a  suit  in  a  foreign  court, 
but  the  later  doctrine  is  that,  although 
the  chancery  court  cannot  act  directly  to 
estop  a  suit  prosecuted  in  another  coun- 
try, it  may  grant  an  injunction  operating 
directly  upon  the  person  who  attempts 
to  prosecute  such  suit,  if  that  person  is 
properly  within  the  jurisdiction  of  the 
court.  The  more  recent  cases  all  recog- 
nize the  right  of  the  court  to  grant  an 
injunction  restraining  persons  within  its 
jurisdiction  from  prosecuting  actions  in 
foreign  courts,  and  the  question  is  rather 


when  and  under  what  circumstances 
equity  will  grant  an  injunction  for  this 
purpose.  The  power  is  used  sparingly, 
and  the  petitioner  must  show  good  equit- 
able grounds,  or  the  injunction  will  not 
issue.  This  question  was  presented  in 
the  case  of  O'Haire  v.  Burns,  45  Colo. 
432,  101  Pac.  755,  holding  that  a  citizen 
of  a  state  will  be  enjoined  by  its  courts 
from  instituting  a  suit  in  another  state 
against  another  citizen,  both  parties  at 
all  times  residing  within  the  state,  upon 
a  cause  of  action  which  has  been  adjudi- 
cated by  such  courts,  and  arose  within 
its  jurisdiction,  the  necessary  witnesses 
being  all  there,  and  the  foreign  suit  be- 
ing instituted  for  the  purpose  of  harass- 
ing and  annoying  the  other  party,  and 
the  plaintiff  being  insolvent.  This  case 
is  accompanied  in  25  L.R.A.  (N.S.)  267, 
with  a  note  in  which  the  recent  cases  are 
considered,  and  which  is  supplementary 
to  a  note  in  21  L.R.A.  71,  in  which  the 
earlier  cases  are  discussed. 

Restraining  erection  The  right  of  a 
of  contagious  dis-  property  owner  to 
ease  hospital.  complain  of  the  lo- 
cation of  a  conta- 
gious disease  hospital  in  the  neighbor- 
hood came  up  for  further  consider- 
ation in  the  recent  Kansas  case  of 
Manhattan  v.  Hessin,  105  Pac.  44,  25 
L.R.A.  (N.S.)  228,  dissolving  a  tem- 
porary order  of  injunction  issued  at 
the  suit  of  a  citizen  to  restrain  the  mu- 
nicipality from  using  as  a  pesthouse  a 
building  situated  in  a  public  park,  and 
standing  500  feet  from  his  residence, 
where  the  disease  appeared  among 
students,  large  numbers  of  whom  were 
located  in  rooming  houses  throughout 
the  city,  and  increased  to  such  an  ex- 
tent that  the  health  officers  were  unable 
to  control  or  diminish  the  contagion  by 
the  ordinary  methods  of  quarantine,  and 
no  other  building  than  the  one  sought  to 
be  made  use  of  and  suitable  for  such  a 
purpose  could  be  obtained  in  the  city. 
The  earlier  decisions  upon  the  subject  are 
reviewed  in  a  case  note  in  5  L.R.A. 
(N.S.)  1028.  There  seems  to  be  an  ir- 
reconcilable difference  of  opinion  among 
the  authorities  as  to  the  right  of  a  prop- 
erty holder  to  object  to  the  location  and 
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maintenance  of  a  pesthouse  or  a  hospital 
for  the  treatment  of  dangerously  con- 
tagious diseases  so  near  his  property  as 
to  work  him  unmistakahle  injury. 

Failure  of  insurer  to  The  secret  of  most 
act  after  notice  of  of  the  apparent 
breach  of  policy  lack  of  harmony  in 
as  waiver.  the  cases  on  this 
subject  is  that  the 
terms  of  insurance  policies  differ  so  that 
a  ruling  upon  one  contract  may  not  he 
applicable  to  another.  If  the  rights  of 
the  parties  have  become  fixed  by  loss  be- 
fore the  insurer  acquires  knowledge  of 
the  breach,  no  court  bas  held  that  mere 
silence  or  nonaction  on  its  part  will  help 
the  insured.  If  the  policy  is  deemed  to  be 
void  upon  breach. — if  the  forfeiture  is 
considered  self-executing, — no  court  has 
held  that  the  insurer  must  bestir  himself 
to  declare  the  forfeiture.  The  conflict 
is  on  the  question  whether  policies  de- 
clared in  terms  to  be  void  upon  breach 
are  really  void  or  voidable,  that  is.  void 
at  the  election  of  the  insurer,  or  not.  In 
the  recent  case  of  Phenix  Ins.  Co.  v. 
Grove.  215  111.  2<)9,  74  X.  E.  141,  it  is 
held  that  notice  to  an  insurer,  or  its  agent 
for  receiving  such  notice,  of  additional 
insurance,  and  its  failure  to  object,  or 
to  cancel  the  policy  because  thereof,  is 
a  waiver  of  the  provision  in  the  policy 
rendering  it  void  in  case  of  such  addi- 
tional insurance  unassented  to  in  writing 
by  the  insurer.  The  cases  dealing  with 
the  question  are  exhaustively  treated  in 
a  subject  note  appended  to  the  case  in  25 
L.R.A.(X.S)  1. 


Leaving  lire  zcire  in  The  case  of  Wheel- 
unoccupied  premises  cr  v.  St.  Maryle- 
as  negligence.  bone  Borough 
Council,  tried  in 
June  before  Mr.  Justice  Grantham  and  a 
special  jury,  is,  we  believe,  says  the  Law 
Journal,  the  first  case  which  directly 
raises  the  question  of  the  negligence  of 
an  electric  lighting  authority  in  leaving  a 
"live''  wire  in  unoccupied  premises.  The 
house  in  question  had  been  vacated,  and 
was  to  be  pulled  down  and  rebuilt.  The 
housebreakers  gave  the  usual  notice  to 
disconnect  the  current,  the  meter  having 
been  removed  by  the  defendants  when  the 
late  tenant  left.  Everyone  seems  to  have 
been  under  the  impression  that  this  had 
been  done,  but  it  transpired  that  the  serv- 
ants of  the  council  had  left  the  service 
cable  in  the  cellar,  because  they  had  heard 
that  the  cellars  were  not  coming  down, 
and  the  same  cable  could  l>e  used  in  the 
event  of  a  future  tenant  requiring  the 
electric  current.  They  scaled  up  the 
ends,  but  did  not  disconnect  the  current. 
The  plaintiff,  who  was  about  to  re-tile 
the  cellar,  found  the  cable  coming 
through  the  wall,  and,  thinking  it  was  an 
ordinary  piece  of  pipe,  proceeded  to  cut 
it  off.  1  le  thereby  created  a  short  cir- 
cuit, and  was  nearly  burnt  to  death.  The 
defendants  alleged  that  the  accident  was 
due  to  the  plaintiff's  own  negligence, — 
that  he  should  have  known  the  protrud- 
ing tube  was  an  electric  cable ;  and.  fur- 
thermore, they  alleged  that  they  had 
adopted  the  only  possible  means  of  ren- 
dering it  safe.  We  cannot  help  thinking 
that  the  jury  took  the  correct  view  when 
they  negatived  l>oth  these  defenses,  and 
returned  a  verdict  for  the  plaintiff. 
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Odd  Laws  in  Aid  of  Health  or  Morals. — 

Texas  and  Kansas  have  been  prolific 
in  freak  legislation,  and.  says  the 
Record-Herald,  almost  anything  in  the 
way  of  prohibitory  laws  may  be  ex- 
pected from  those  states.  In  Kansas 
there  is  a  statute  requiring  individual 
glasses  or  cnps  to  be  used  at  every 
well,  every  ice-water  cooler,  in  rail- 
way cars,  and  wherever  the  public  is 
permitted  to  drink  water  from  a  common 
fountain.  The  person  in  charge  is  liable 
to  a  heavy  fine  in  case  he  permits  two 
people  to  drink  from  the  same  cup  or 
glass,  and.  as  a  consequence,  on  the  rail- 
way trains  the  drinking  utensils  are  taken 
away  as  the  borders  of  Kansas  are 
reached,  and  the  passengers  have  to  sup- 
ply their  own  cups.  This  law  is  sup- 
posed to  be  necessary  as  a  sanitary  pre- 
caution, to  prevent  the  spread  of  infec- 
tions diseases. 

In  Xew  Mexico  a  bill  was  introduced 
in  the  legislature  last  winter  providing 
that  all  persons  desiring  to  drink  at  a  bar 
should  take  out  licenses  by  paying  a  fee 
of  S3,  the  proceeds  of  which  are  to  be 
devoted  to  education ;  and  any  saloon 
keeper  or  bartender  supplying  a  drink  of 
beer,  wine,  whisky,  or  other  liquors  to 
a  customer  who  cannot  show  a  license 
is  to  be  punished  by  a  fine  of  $25  for 
each  offense.  It  is  estimated  that  the  li- 
cense fees  under  such  a  law  will  practi- 
cally support  the  public  schools  of  the 
territory. 

A  bill  has  been  introduced  in  the  Texas 
legislature  imposing  a  fine  of  $5  upon 
every  person  who  uses  profane  language 
over  a  telephone. 

The  legislature  of  Porto  Rico  has 
passed  a  bill  requiring  everybody  to  wear 
clothing,  under  penalty  of  $2  or  one  day's 
imprisonment  for  every  offense.  It  is 
customary  for  the  natives  in  Porto  Rico, 
as  well  as  in  all  the  other  tropical  coun- 


tries, to  strip  down  to  the  buff,  or  rather 
to  the  tan.  in  that  particular  case,  while 
engaged  in  manual  labor.  Workmen  sel- 
dom wear  more  than  a  pair  of  cotton 
drawers  or  trousers,  a  pair  of  sandals 
and  a  straw  hat.  Their  naked  busts  and 
shoulders  are  considered  an  offense  to 
the  public  eye.  however :  so  in  Porto  Rico 
it  is  proposed  to  make  everybody  wear  a 
shirt. 

The  Bulgarian  sobranje,  or  parliament, 
has  passed  a  law  taxing  bachelors  over 
twenty-one  years  of  age  $2  a  year,  the 
proceeds  to  be  devoted  to  education. 
Such  a  law  has  been  in  force  in  Salvador 
for  many  years. 

A  statesman  named  Hill  introduced  a 
resolution  in  the  Texas  legislature  re- 
quiring lobbyists  to  carry  whistles,  and 
to  blow  three  shrill  blasts  before  ap- 
proaching a  member  of  the  legislature, 
in  order  to  attract  the  attention  of  by- 
standers. The  idea  is  to  prevent  unob- 
served communication  between  promot- 
ers of  legislation  and  statesmen  who  are 
subject  to  temptation. 

No  Longer  "Free  as  Air." — American  air 
is  not  to  be  free,  says  the  Cleveland  Plain 
Dealer.  It  is  to  be  put  under  legal  re- 
straint. The  Senate  has  passed  a  bill  to 
regulate  wireless  telegraphy,  and  to  com- 
pel all  wireless  telegraphers  to  procure 
licenses  and  act  under  Federal  control. 
If  tbc  House  concurs  in  this  measure,  it 
will  soon  be  an  offense  for  anyone  to 
monkey  with  the  atmosphere. 

At  present  there  are  many  amateur 
wireless  telegraphers  in  the  United 
States.  Some  of  them  are  mere  boys, 
whose  mechanical  turn  of  mind  has  taken 
this  form  of  expression.  These  young 
enthusiasts  are  not  only  able  to  read  all 
weighty  government  messages,  but  they 
also,  it  is  said,  seriously  interfere  with 
transmission.    The  wireless,  at  any  rate. 
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has  become  so  important  that  the  Senate 
believes  it  is  time  to  stop  having  it  used 
as  a  plaything. 

Probably  some  such  regulation  as  that 
proposed  by  the  Senate  bill  is  wise  and 
desirable.  One  of  the  chief  drawbacks 
of  the  Marconi  system  has  been  its  com- 
plete lack  of  privacy.  Almost  anyone 
can  set  up  his  receiving  apparatus,  and 
read  all  the  flying  messages.  Cipher 
codes  may  be  used,  but  even  then  it  would 
be  difficult  to  assure  secrecy,  for  many 
ciphers  may  be  solved  by  men  who  turn 
their  attention  to  such  problems. 

It  is  difficult  to  see  how  the  proposed 
law  will  remedy  the  existing  difficulties. 
It  may  help  some,  and  may  put  some 
schoolboys  out  of  business,  but  the  task 
of  regulating  and  controlling  the  air  looks 
too  big  even  for  the  great  American  gov- 
ernment. Wireless  wire  tapping  is  so 
easy  and  simple  that  a  large  army  of  de- 
tectives would  be  required  to  keep  the  air 
clear  of  eavesdroppers. 

Tenement  Legislation. — "In  Indiana  lives 
a  woman  who  does  not  write  plays  or 
poetry  or  novels,  but  who  as  an  author  is 
fast  coming  abreast  on  fame's  path  with 
that  state's  best  literary  pioneers,"  says 
a  writer  in  Hampton's  magazine  for  June. 
"She  has  written  only  one  work,  but  that 
has  placed  her  in  the  front  rank.  She  is 
the  author  of  a  housing  bill  that  is  revo- 
lutionizing tenement  conditions  in  Indi- 
ana. 

"Mrs.  Albion  Fellows  Bacon  is  a  little 
slip  of  a  woman,  the  mother  of  four  chil- 
dren,— with  one  daughter  inches  taller 
than  herself, — who  lives  quietly  at  Evans- 
ville.  Some  years  ago  she  came  to  the 
conclusion  that  in  many  cities  the  tene- 
ment conditions  were  just  as  impossible 
as  in  New  York.  This,  and  that  four 
walls  never  make  a  home,  she  discovered 
by  friendly  visits  in  her  native  town. 
The  slum  conditions  of  the  smaller  cities 
were,  she  found,  deplorable.  And  then, 
being  a  woman  of  sincerity  and  energy, 
she  set  to  work. 


"With  her,  charity  began  at  home. 
Evansville  was  a  fertile  field.  She  inter- 
ested her  townspeople  by  personal  ap- 
peal, and,  with  the  Monday  Night  Club 
at  her  elbow,  engineered  a  city  ordinance 
to  do  away  with  slum  conditions  in  Ev- 
ansville. With  alacrity  the  city  council 
pigeonholed  it.  Mrs.  Bacon  rescued  it, 
and  finally  it  was  made  a  part  of  the  city 
building  law.  Then  she  began  to  look- 
around  ;  she  began  to  write  letters  to 
everybody  who  could  help,  from  the  one 
hundred  and  fifty  secretaries  of  Associat- 
ed State  Charities  to  Jacob  A.  Riis.  All 
this  in  her  own  home  and  with  a  family  to 
care  for.  At  last  her  labor  flowered;  in 
January,  1909,  her  bill  to  alleviate  tene- 
ment conditions  was  presented  in  the  In- 
diana legislature.  It  attracted  little  at- 
tention, and  was  about  to  be  shelved 
quietly,  when  Mrs.  Bacon  appeared  in 
person  before  the  legislature,  and  made 
such  an  eloquent  plea  for  it  that  the  bill 
was  passed.  One  of  her  sentences  be- 
came a  battle  cry.  'We  protect  men  in 
mines  and  in  railroads  and  in  factories, 
but  we  do  not  protect  them  in  their 
homes.' 

"The  bill  covers  the  tenement  question 
in  a  remarkable  way.  The  tenement 
problem  in  a  city  of  25,000  demands  en- 
tirely different  handling  from  the  tene- 
ment problem  in  a  larger  city.  Mrs. 
Bacon's  bill  declares,  for  instance,  that  no 
tenement  hereafter  shall  occupy  more 
than  65  per  cent  of  a  lot,  or  more  than 
85  per  cent  of  a  corner  lot,  and  that  it 
must  not  be  higher  than  once  and  a  half 
times  the  width  of  the  street,  on  which  it 
stands.  It  also  provides  that  the  building 
must  have  a  rear  yard  at  least  15  feet 
deep,  and  that  no  rear  tenements  shall  be 
erected.  In  the  future,  in  every  tenement 
erected  in  Indiana  there  must  be  one 
room  of  120  square  feet,  while  other 
rooms  must  contain  at  least  70  square 
feet  of  floor  area,  and  must  not  be  less 
than  9  feet  high.  Sanitary  provisions 
are  also  arranged  for. 
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Affiance  at  topics  discussed  at  recent  Bar  Association  Meetings 


Criticised  Executive  Power. — Judge  Alton 
B.  Parker,  in  an  address  before  the  New- 
Hampshire  Bar  Association,  on  "The 
Lawyers'  Opportunity  for  Patriotic  Pub- 
lic Service,"  criticised  the  executive 
branch  of  the  Federal  government  and 
claimed  that  of  late  that  department  had 
been  seeking  to  augment  its  powers. 

"By  proclamation  and  other  acts,"  said 
Judge  Parker,  "the  executive  power  has 
been  showing  its  impatience  of  the  con- 
stitutional restraints,  and  its  hostility  to 
the  department  of  the  government  which 
enforces  them.  Where  are  the  chief  ex- 
ecutives of  the  states  who  are  striving 
hard  to  preserve  the  home  rule  of  their 
states,  which  the  chief  executive  is  seek- 
ing to  take  away? 

"We  have  a  chief  executive  in  New 
York  who  is  imbued  with  a  belief  in  the 
necessity  for  such  action,  and  endowed 
with  courage  to  undertake  it.  But  we 
are  soon  to  lose  him." 

Defense  of  Powers  of  Congress. — Vigor- 
ous defense  of  the  theory  that  the  nation- 
al government  should  regulate  the  issu- 
ance of  stocks  and  bonds  by  interstate 
railroad  corporations  was  made  by  Attor- 
ney General  George  W.  Wickersham  be- 
fore the  Illinois  State  Bar  Association  at 
its  thirty-fourth  annual  convention. 

"Congress  assuredly  may  regulate  and 
restrain  the  state  corporation  in  the  exer- 
cise of  these  powers  (to  issue  securities), 
and  may  prohibit  it  from  issuing  obliga- 
tions or  stock  for  any  purpose  relating  to 
interstate  or  foreign  commerce,  except 
in  accordance  with  rules  or  restrictions 
prescribed  by  it  for  the  purpose  of  pre- 
venting such  evils  as  watered  stock,"  said 
the  Attorney  General. 

Reference  was  made  by  Mr.  Wicker- 
sham to  the  condemnation,  both  by  courts 
and  economists,  of  the  reckless  issue  of 
stocks  and  bonds  by  railroad  companies 


without  adequate  consideration,  which, 
he  declared  had  come  to  be  generally  re- 
garded as  an  evil,  certainly  as  demoraliz- 
ing in  its  effect  on  the  public  as  the  car- 
riage of  lottery  tickets  from  one  state  to 
another. 

The  twenty  years'  period  of  railroad  re- 
ceiverships and  foreclosures  testified  elo- 
quently, he  declared,  to  the  practical  ef- 
fect of  such  unwarranted  issues  of  se- 
curities upon  the  ability  of  railroad  com- 
panies to  properly  perform  their  func- 
tions as  instrumentalities  of  interstate 
commerce;  while  the  utterance  of  stock 
for  inadequate  or  fictitious  consideration 
had  furnished  the  opportunity  for  the 
most  irresponsible  and  speculative  control 
of  these  highways  of  commerce,  and  had 
resulted  in  the  injury  which  always  fol- 
lowed a  control  of  property  by  those  who 
had  no  real  investment  in  it. 

Such  control,  Mr.  Wickersham  contin- 
ued, all  experience  demonstrated,  would 
not  be  generally  exercised  in  the  interest 
of  the  road,  and  to  insure  the  safe,  con- 
servative management  necessary  to  meet 
the  requirements  of  the  public,  and  the 
proper  discharge  of  the  obligations  im- 
posed upon  the  carrier  by  law.  On  the 
contrary,  it  was  almost  inevitable  that 
such  control  would  be  employed  for  pure- 
ly speculative  purposes,  and  to  secure  im- 
mediate profit  to  those  in  temporary  con- 
trol. 

It  was  this  public  aspect  which  lent 
force  to  the  conviction  that  "watered" 
and  "bonus  stock"  was  one  of  the  great- 
est abuses  connected  with  the  manage- 
ment of  corporations,  and  it  was  this  ef- 
fect upon  the  fitness  of  the  carriers  to 
perform  their  duties  under  national  legis- 
lation that  required  and  justified  Federal 
supervision  and  control  of  the  subject. 


Lawyerization  of  Courts. — "The  courts 
to-day  are  Iawyerized,"  said  President 
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Edgar  A.  Bancroft  at  the  meeting  of  the 
Illinois  State  Bar  Association.  "Law- 
yers have  so  strenuously  protested  when- 
ever the  court  has  heen  a  real  factor  in 
the  conduct  of  a  trial,  and  it  residted 
against  them,  that  the  judges  arc  gener- 
ally little  more  than  mere  moderators  be- 
tween  contesting  lawyers.    .    .  . 

"The  strenuous  character  of  modern 
business  life  shows  itself  in  the  temple  of 
justice.  Clients,  as  well  as  lawyers,  re- 
gard litigation  as  a  battle  to  be  won  at  all 
hazards.  How  different  from  submitting . 
with  fairness  the  controversy,  to  be  de-s 
cided  calmly  by  the  court.  | 

"A  change,  and  an  early  change,  is  de-j 
tnanded,  and  will  certainly  come.    If  tlajj 
bar  does  not  meet  the  demand  with  skill* 
and  fairness,  in  the  spirit  of  simplicity 
and  directness,  the  change  will  come  in 
another  form,  with  the  probability  of 
creating  as  many  evils  as  it  cures.   .   .  . 

"There  arc  two  rules,"  continued  Mr. 
Bancroft,  "which  seem  to  be  fundament- 
al:  (a)  The  first  and  last  word  in  all 
procedural  improvement  should  be  sim- 
plicity; (I))  that  no  present  method 
should  be  discarded  because  it  is  old.  or 
supplanted  with  a  different  method  mere- 
ly because  it  is  new.  The  old  should  re- 
main, unless  it  is  unnecessary  or  inef- 
fective, or  is  supplemented  with  a  bet- 
ter." 

Demand  for  Reformed  Procedure. — "Pres- 
ent methods  of  judicial  procedure  in  Illi- 
nois arc  barbarous  and  farcical  and  a 
menace  to  widow  and  orphan." 

"Some  memlKTs  of  the  Illinois  bench 
think  they  are  infallible,  and  their  'arro- 
gance' is  responsible  for  mistrials  and 
the  high  cost  of  litigation." 

"There  are  more  miscarriages  of  jus- 
tice in  Illinois  than  in  any  other  state." 

These  are  some  of  the  charges  hurled 
back  and  forth  in  the  evening  sessions 
of  the  Illinois  State  Bar  Association,  in 
which  one  man.  F.  K.  Burton,  suggested 
that  one  way  to  hasten  justice  would  be 
to  appoint  a  business  man  to  sit  on  the 
bench  beside  various  judges,  and  give 
suggestions. 

Justices  of  the  Illinois  supreme  court, 
besides  others  from  the  supreme  bench 
of  Indiana.  Wisconsin,  and  Michigan, 
were  present,  and  the  charges  were  bit- 


terly contested,  finally  ending  in  a  truce 
in  which  lawyers  and  judges  agreed  that 
in  hearty  co-operation  lies  the  sole  hope 
of  remedying  existing  conditions. 

It  is  encouraging  to  find  the  lawyers  of 
Illinois  taking  up  the  subject  of  law  re- 
form. The  men  in  charge  of  the  pro- 
gramme of  the  Illinois  Bar  Association 
meeting  have  striven  to  direct  discussion 
to  the  need  of  quicker  and  cheaper  trials. 
The  president  of  the  association,  Edgar 
A.  Bancroft,  in  his  opening  address  com- 
pared law  procedure  to  medical  practice, 
to  the  great  disparagement  of  the  former, 
lie  said  :  "It  would  be  criminal  malprac- 
tice to  apply  to  a  serious  illness  to-day 
the  treatment  of  fifty  years  ago.  In  the 
profession  of  the  law.  in  the  strife-hospi- 
tals of  the  courts  alone,  are  the  antiquat- 
ed methods,  appliances,  and  standards 
still  prevailing,  substantially  untouched 
by  the  spirit  of  modern  life.  Yet  early 
attention  to  a  legal  dispute  is  sometimes 
as  important  as  in  a  medical  case.  The 
immediate  duty  of  finding  the  new  and 
more  efficient  methods  is  upon  the  law- 
yers and  the  judges." 

Modem  Murder  Trials. — In  his  address 
oh  "Justice  Delayed  is  Justice  Denied." 
delivered  before  the  Iowa  State  Bar  As- 
sociation, ex-Governor  C.  S.  Thomas  of 
Colorado,  vigorously  criticised  modern 
murder  trials.  He  said:  "The  modern 
murder  trial  is  a  curious  and  startling 
evolution  in  'the  lawless  science  of  the 
law.'  The  toleration  of  public  sentiment 
toward  the  man  who  kills  the  spoiler  of 
his  home  has  ripened  into  a  legal  justifi- 
cation for  homicide,  and  we  now  have  the 
defense  of  'the  unwritten  law.'  It  is  but 
one  of  the  many  manifestations  of  a  sort 
of  legal  insanity  which  frequently  in- 
vests the  modern  murderer  with  com- 
plete immunity.  If  he  can  establish  the 
suspicion  of  undue  intimacy  between  the 
deceased  and  some  member  of  his  family, 
or  prove  any  so-called  eccentricity  of  his 
own  or  of  an  ancestor,  immediate  or  re- 
mote, followed  by  any  betrayal  of  excite- 
ment or  the  lack  of  it  upon  his  part  when 
the  homicide  was  committed,  which  will 
enable  his  counsel  to  prepare  a  hypo- 
thetical question  of  ten  thousand  words, 
to  be  propounded  to  and  answered  by 
half  a  do/en  medical  gentlemen  possessed 
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of  many  degrees,  his  chances  of  acquittal 
are  more  than  even.    .    .  . 

"Nothing;  of  human  conduct  is  too  ab- 
surd or  too  commonplace  to  be  vxcluded 
from  the  hypothesis,  and  the  defendant 
is  solemnly  declared  by  the  expert  to 
have  been  mom  compos  when  he  killed  his 
man,  because  at  the  time  he  was  calm, 
collected,  indifferent,  and  deliberate,  or 
because  he  was  impulsive,  excited,  pas- 
sionate., and  revengeful.  The  same  facts 
determine  experts  for  the  defense  to  one 
conclusion,  which  commit  those  for  the 
prosecution  to  its  opposite.  And  these 
displavs  of  scientific  balderdash,  convert- 
ing court  rooms  into  show  rooms,  to 
which  crowds  throng  for  amusement  and 
diversion,  lengthen  into  weeks  and 
months,  burden  the  public  treasury  with 
enormous  expense,  frequently  bankrupt 
and  always  tend  to  the  protection  of  the 
offender.  The  case  finally  goes  to  a  jury 
exhausted  in  body  and  bewildered  by  a 
fantastic  medley  of  fact,  fancy,  and  opin- 
ion, in  which  the  homicide  and  its  at- 
tendant circumstances  are  lost  to  the  un- 
derstanding. They  acquit,  or  stumble 
upon  some  sort  of  compromise  verdict, 
announce  it.  and  thank  God  for  their  re- 
lease from  an  imprisonment  lasting  long- 
er than  the  term  of  an  ordinary  convict. 
These  things  be  travesties  upon  justice, 
for  which  public  opinion,  rightly  or 
wrongly,  holds  our  profession  largely  re- 
sponsible, and  which  must  give  way  to 
saner  and  sounder  methods,  if  the  law  is 
to  perform  its  normal  functions,  and  jus- 
tice be  speedily,  effectually,  and  impar- 
tially administered." 

Too  Many  Statutes— The  enactment  of 
thousands  of  useless  statutes  every  year. 


and  the  wide  diversity  of  interpretation 
of  the  laws  by  judges,  are  engendering 
contempt  for  law  on  the  part  of  the  pub- 
lic, according  to  Samuel  Kalisch,  retiring 
president  of  the  New  Jersey  State  Oar 
Association,  whose  annual  address  was 
upon  the  "Administration  of  the  Law  as 
the  Laymen  See  Is."  He  pleaded  for  a 
return  to  the  great  principles  of  the  com- 
mon or  civil  law,  which  he  declared  are 
the  only  principles  which  give  absolute 
liberty  and  justice  to  the  common  people. 
President  Kalisch,  in  his  condemnation 
of  the  many  useless  enactments  placed 
on  the  statute  books  every  year,  insisted 
that  a  halt  in  the  plethora  of  law-making 
would  also  halt  the  growing  suspicion  on 
the  pa rt  of  the  people  that  special  inter- 
ests have  too  much  influence  in  the  for- 
mat:on  of  the  statutes. 

"The  bane  and  stumbling  block  to  the 
progress  of  ihc  common  law  have  been 
and  still  are  the  statutory  laws."  he  s.-»id. 
"Many  of  the  statutes  which  have  been 
passed  ostensibly  for  the  purpose  of  aid- 
ing the  common  law  have  succeeded  rath- 
er in  dimming  its  great  principles,  under 
which  only  real  liberty  can  be  secured." 

The  retiring  president  declared  his  be- 
lief that  the  greatest  liberty  ever  enjoyed 
by  the  Knglish  people  was  under  the 
proper  enforcement  of  the  common  law, 
which  granted  equal  rights  to  everybody. 
He  blamed  the  dark  portion  of  English 
history  on  the  tortures  inflicted  on  ac- 
cused persons  to  extort  confessions  un- 
der the  statutes  made  to  override  the 
common  law,  and  declared  that  the  up- 
rising for  Magna  Charta  was  caused  only 
by  the  desire  of  the  people  to  return  to 
the  right  to  invoke  the  common-law  prin- 
ciples. 


Reading  the  Briefs 

HV    lillX  BAKKtSTKK. 


W  hen  the  lawyer  grows  uproarious 

In  a  lengthy,  windy  talk. 
And  his  logic  seems  laborious 

And  their  Honors  rise  and  walk. 
Conferring  with  each  other ; 

Ah!  he  feels  a  rising  grief 
When  the  judges  say.  My  brother. 

We  have  read  your  printed  brief. 


When  the  lawyer  in  disgust  is. 

And  his  hopes  receive  a  shock- 
As  he  sees  the  high  Chief  Justice 
Looking  sidelong  at  the  clock. 
Still  he  feels  he'll  have  an  inning. 

And  indulges  the  belief 
There's  a  chance  that  he'll  be  winning 

Since  the  court  has  read  his  brief 
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Shepard's  Advice  to  Young  Lawyers. —  in  an  address  at  the  annual  banquet  of  the 

Edward  M.  Shepard  advised  the  members  Alumni  Association  of  the  Northwestern 

of  the  New  York  Law  School  graduating  University  Law  School,  sidestepped  a 

class  to  make  the  impression  upon  their  toast,  "The  Lawyer  as  He  Appears  to 

clients  of  being  loyal,  devoted,  and  dili-  the  Judge,"  and  announced  that  he  would 

gent.   "Be  very  respectful  to  small  busi-  describe  "the  lawyer  as  he  ought  to  ap- 

ness,"  said  he,  "for  you  may  be  entertain-  pear  to  the  judge." 

ing  angels  unawares, — that  is  to  say.  Judge  Carpenter  condemned  a  growing 

clients  who  may  bring  you  fees  beyond  idea  that  the  purpose  of  the  courts  is  to 

the  dreams  of  avarice."  act  as  an  umpire  in  the  battle  of  wits  be- 

"The  question  arises,"  he  continued,  tween  opposing  attorneys,  deciding  in 

"Shall  a  lawyer  help  a  client  violate  the  favor  of  the  one  whose  preparation  is 

law  ?    If  a  client  comes  to  you,  saying  most  complete,  and  warned  attorneys  not 


that  he  meditates  breaking  into  a  house 
and  committing  a*  burglary,  and  you  help 
him,  then  you  deserve  the  same  punish- 
ment as  the  burglar.  And  the  same  thing 
is  true  in  regard  to  a  lawyer  who  helps  a 
corporation  break  the  law.   But."  he  add- 


to  do  the  following  things : 

Appear  in  court  without  suitable  prep- 
aration. Cases  often  are  lost  because  the 
attorney  is  familiar  only  with  his  own 
side  of  the  case. 

Lean  confidentiallv  over  the  bench,  and 


cd.  "it  is  no  uncommon  thing  that  a  cor-  speak  on  personal  matters  to  the  judge, 

poration  or  an  individual  wishes  to  do  an  The  conversation  is  usually  only  about 

innocent  thing  that  in  one  way  is  lawful  the  weather,  but  it  looks  bad  to  the  spec- 

and  in  another  is  not.  Then  it  is  the  duty  tators,  and  might  even  influence  a  careful 

of  the  lawyer  to  find  out  what  is  permit-  judge  against  the  lawyer. 


Forget  the  dignity  of  the  court,  or  in- 
dulge in  personalities  with  opposing 
counsel. 

Quote  some  authority  to  the  court,  and 
omit  some  essential  feature,  merely  be- 
cause it  might  influence  the  jury  against 
your  particular  case. 

Unselfish  Public  Service.— "The  work  of 
government,"  said  Governor  Herbert  S. 
Hadlev,  in  his  address  before  the  Indiana 


ted  by  law.  So  while  we  are  not  to  assist 
in  things  unlawful,  it  is  for  us  to  inter- 
pret law  for  our  clients,  and  show  them 
what  is  lawful  in  a  case  where  one  way 
of  doing  a  thing  may  be  lawful,  and  an- 
other way  illegal." 

Believe  in  Your  Case. — Secretary  Na- 
gel,  of  the  Department  of  Commerce  and 
Labor,  in  his  speech  to  the  graduating 
class  of  the  Law  Department  of  George- 
town University,  urged  that  the  right  side  University  School  of  Law,  "has  but  sel- 
of  a  legal  proposition  is  a  bigger  consid-  dom  been  regarded  as  the  special  duty  of 
eration  than  a  client's  fee.  "We  are  too  those  who  were  best  qualified  to  perform 
ready  to  believe  that  we  have  a  right  to  it.  The  result  has  been  that  those  who 
take  any  case.  I  do  not  subscribe  to  that,  have  made  and  executed  our  laws  have 
It  is  not  necessary  to  accept  the  rule  that  often  looked  to  public  office  as  a  source 
a  lawyer  can  take  any  case,  but  there  is  of  private  reward,  and  not  for  the  pur- 
one  rule  that  we  can  accept,  and  that  is.  pose  of  unselfish  public  service. 
Don't  take  a  case  for  a  fee  unless  you  be-  "Public  life  in  America  to-day  needs 
lieve  in  the  case."  no  parlor  politicians  or  idle  theorists  to 

discourse  upon  our  theories  of  govern- 

What  Not  To  Do. — George  A.  Carpenter  merit.    It  does  need  men  of  courage  and 

judge  of  the  United  States  district  court,  education  and  ability  to  do  in  a  practical 
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way  all  that  can  be  done  to  promote  the 
cause  of  good  government.  It  docs  need 
men  of  education,  courage,  and  ability, 
who  will  discharge  the  duties  of  public 
office  as  they  would  perform  the  duties  of 
a  private  trust.    .    .  . 

"I  do  not  indulge  in  quixotic  hope  that 
we  can  ever  secure  the  perfection  of  pub- 
lic or  private  morals,  or  entirely  eradicate 
dishonesty,  trickery,  and  illegality  from 
our  public  service,  or  from  any  other  de- 
partment of  human  activity  or  thought. 
But  I  do  believe  that,  through  the  in- 
fluences of  our  colleges  and  our  univer- 
sities, there  can  be  brought  to  our  public 
life  that  one  essential  of  efficient,  disin- 
terested public  service,  the  absence  of 
which  has  caused  the  fall  of  every  nation 
that  has  gone  to  its  decline  through  evils 
that  come  from  within,  and  not  from 
without." 

Taught  for  Twenty-Five  Yean.  —  With 
•  the  completion  of  this  semester's  work, 
says  the  Ann  Arbor  News,  Professor 
Jerome  Cyril  Knowlton  rounded  out  ex- 
actly a  quarter  of  a  century  as  a  teacher 
of  "contracts"  in  the  Law  Department  of 
the  University.  When  an  inquisitive  re- 
porter said :  "My.  that's  a  long  time  to 
teach  one  subject !"  the  professor  replied, 
"It's  a  big  subject." 

Professor  Knowlton  is  the  idol  of  the 
first  year  law  men,  and  throughout  all 
their  three  years'  work,  "Jerry"  as  he  is 
lovingly  called  by  every  law  student, 
holds  a  place  peculiarly  his  own  in  their 
affections.  He  is  witty,  and  the  wit  is 
spontaneous.  One  time. — this  was  dur- 
ing the  good  old  days,  when  hazing  was  a 
part  of  the  course  a  student  took,  in 
whatever  department  he  entered. — there 
was  a  group  of  junior  laws  on  the  cam- 
pus, and  thev  had  a  freshman  just  from 
the  plains  of  the  golden  West,  and  they 
were  insisting  that  the  freshman  climb  a 
tree.    This  was  in  broad  daylight. 

The  freshman  was  stubborn,  was  ready 
to  fight,  and  he  whipped  out  a  six  shooter, 
and  allowed  that  the  first  man  who  laid 
a  hand  on  him  was  goin^  to  get  plunked 
full  of  holes.  He  looked  as  though  he 
meant  it.  too.  Someone  rushed  to  Pro- 
fessor Knowlton.  who  was  at  that  time 
the  dean  of  the  department,  and  told  of 
the  threatened  shooting,  and  Professor 


Knowlton  went  to  the  balcony  of  the 
building. 

"Hi,  there!"  said  he  to  the  westerner 
with  the  gun,  "if  you  don't  look  out 
you'll  shoot  a  hole  clean  through  your 
diploma." 

The  gun  was  put  away,  the  wit  appre- 
ciated by  both  the  freshman  and  his  tor- 
ntenters,  and  they  all  walked  off  together 
in  the  direction  of  "Joe's." 

Independence  of  the  Bar.  — "The  Law- 
yer's duty,"  said  Judge  Frank  S.  Roby, 
in  his  address  before  the  graduates  of  the 
Indianapolis  College  of  Law,  "is  to  en- 
force the  law,  not  to  subvert  or  defeat  it. 
The  independence  of  the  bar,  as  well  as 
that  of  its  members,  is  not  limited.  The 
lawyer  must  be  his  own  man.  The  law- 
yer who  permits  another  to  order  him 
hither  and  yon  forfeits  his  right  to  the 
name.  I  hope  each  of  you  will  have  many 
corporate  clients,  never  your  masters.  A 
lawyer  is  one  thing,  an  employee  another. 
Have  as  many  railroad  clients  as  you  can, 
but  never  allow  a  railroad  company  or 
anyone  else  to  put  you  on  a  level  with  a 
section  man.  Go  to  the  legislature  with 
your  own  recommendations  and  advice, 
if  you  wish  to  do  so.  but  do  not  go  be- 
cause you  are  sent.  The  lawyer  may  de- 
fend the  criminal,  but  he  cannot,  as  a 
lawyer,  connive  to  violate  the  law.  He 
has  no  better  right  to  devise  methods  by 
which  to  steal  coal  fields  than  he  has  to 
devise  methods  for  stealing  horses." 

College  Trained  Lawyers.— The  college 
trained  lawyer  will  solve  the  great  legal 
and  economic  questions  of  govc" 
this  and  the  next  generation,  in  the  opin- 
ion of  Attorney  General  Wickersham,  as 
expressed  in  an  address  on  "The  Relation 
of  Legal  Education  to  Governmental 
Problems,"  delivered  before  the  Harvard 
Law  School  Association.  "He  will  not  be 
the  man  whose  only  acquaintance  with 
the  principles  of  law  and  government  has 
been  derived  from  text-books  and  lec- 
tures,— such  a  man  would  not  be 
equipped  to  cope  with  them."  he  said. 
"He  must  be  the  man  who  has  found  the 
'living  law'  as  it  has  been  developed  in 
the  real  transactions  of  men.  Except 
with  possible  rare  exceptions,  the  day  of 
the  plodding  student  who  read  his  P.lack- 
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Case  and  Comment 


stone  in  a  desultory,  unmethodical,  inter- 
rupted fashion  from  the  musty  shelves 
of  some  practising  counselor,  is  over. 

A  *  ■ 

"The  college  trained  lawyer  of  this  and 
the  coming  generations,  who  will  solve 
the  problems  of  government,"  he  contin- 
ued, "is  the  man  who  has  mastered  the 
principles  and  doctrines  of  law  as  a 
science,  through  the  selection,  classifica- 
tion, and  analysis  of  adjudged  cases  in- 
volving their  application." 

The  Attorney  General  predicted  that 
the  lawyer  who  obtains  those  qualifica- 
tions will  be  the  man  who  can  successfully 
cope  with  the  great  questions  which  wiil 
be  presented  for  solution  with  the  growth 
and  expansion  of  this  country. 

Bench  and  Bar. — "If  there  is  a  friend," 
said  Judge  H.  H.  Tnthill.  to  the  gradu- 
ates of  the  Valparaiso  University  Law 
School,  "whom  the  lawyers  always  have, 
it  is  the  judge.  Listen  to  him.  not  for  the 
sake  of  listening,  but  examine  minutely 
every  word  he  says.  If  the  judge  asks  a 
question,  it  may  be  to  suggest  a  way  out 
of  your  difficulty,  to  give  you  a  cue 
which,  if  followed,  will  avert  the  impend- 
ing disaster.    .    .  . 

"Remember  that  there  is  no  difference 
between  big  cases  and  small  ones;  you 
have  no  right  to  go  into  court  unpre- 
pared. Time  is  precious  in  a  court  room, 
and  the  judge  can't  stop  to  dig  down  into 
a  law  book  on  every  point ;  he  must  de- 
cide quickly.  Always  be  ready  to  help 
the  court  by  being  thoroughly  prepared. 
Every  judge  always  has  a  few  lawyers  on 
whom  he  leans.  Why?  Because  he  has 
tried  them  out  time  and  again,  and  found 
that  they  are  always  prepared  and  have 
all  the  facts  at  their  finder  tips.  Their 
opinions  are  right  in  the  majority  of 
cases,  and  the  judge  accepts  them  with- 
out question.  This  is  one  of  the  greatest 
rewards  of  the  lawyer.  If  it  is  not  worth 
working  for.  then  nothing  is.  If  you  ex- 
pect the  judge  to  be  friendly  with  you, 
be  friendly  with  him.  It  docs  not  pav  to 
try  to  trip  up  the  court.  You  mav  do  it 
once,  but  you  never  will  again." 


Must  Work  and  Work.— "It  is  an  old 

saying,"  said  Supreme  C  ourt  Justice  Wil- 
liam J.  Carr,  in  addressing  the  Brooklyn 
Law  School  graduates,  "that  it  is  more 
easy  to  give  advice  than  to  practise  it. 
Men  differ  much  in  conduct,  but  agree 
largely  in  counsels.  There  is  little  that  I 
can  say  which  is  not  commonplace  to  you. 
Still,  a  platitude  has  its  purpose,  in  a 
large  sense,  all  the  concepts  of  ethics'  and 
law  arc  platitudes.  He  would  be,  in- 
deed, a  most  remarkable  man,  who  would 
give  us  any  truly  original  thoughts  on 
these  subjects,  and  their  value  would  be 
likely  to  be  in  inverse  proportion  to  their 
originality.  You  are  about  to  start  out 
on  a  career  which  is  peculiarly  arduous. 
You  have  adopted  a  profession  which 
but  a  few  men  can  master  in  its  details. 
Even  an  average  skill  can  be  got  only  by 
never  ending  work.  As  men  you  must 
live,  as  well  as  learn,  and  the  bread  and 
butter  problem  will  be  as  keen  to  you  as 
to  any  others.    .    .  . 

"It  has  been  said  that  the  chances  of 
success  at  the  bar  are  increased  by  pover- 
ty and  struggle  at  the  beginning.  You 
will  recall  the  anecdote  of  the  great  Eng- 
lish judge  who  was  asked  by  a  kind 
father  what  would  best  enable  his  son 
to  succeed  at  the  bar,  and  who  answered  : 
"Cut  him  off  with  a  shilling."  Some  of 
you  will  recall  the  story  about  that  most 
glorious  advocate,  Erskine.  After  the 
great  trial  in  court  which  first  disclosed 
his  gigantic  powers  of  advocacy,  he  was 
asked  what  influences  had  inspired  him  to 
the  deed,  lie  answered.  "I  felt  my  little 
children  tugging  at  my  gown  for  bread. 

"These  instances  are  but  typical,  not 
only  of  the  profession  of  the  law,  but  of 
all  forms  of  active  life  in  this  land.  It 
is  the  rule  that  from  narrow  means  and 
hard  beginnings  come  forth  the  men  who 
fill  large  places  in  public  or  private  life. 
All  of  you  wisli  to  succeed,  and  there  is 
but  one  rule  for  success  for  you.  That 
is  to  work  and  work,  and.  above  all.  to 
live  honestly." 
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613. 

Uniform  Legislation. 

"Uniform  Laws  and  Court  Procedure.'* 
— 3  Lawyer  &  Banker,  165. 

Waters. 

"Local  Authorities  and  the  Pollution 
of  Rivers  bv  Sewage." — 74  Justice  of  the 
Peace.  277/290. 

"Public  Control  of  Irrigation."— 10 
Columbia  Law  Review,  506. 

Wilk 

"Public  Interest  in  Probate  of  Will. 
(Reimbursement  to  executor  for  ex- 
penses incurred  in  endeavoring  in  good 
faith  to  secure  probate  of  worthless 
will.)"- -40  National  Corporation  Re- 
porter, 561. 

Witnesses. 

"Art  in  Direct  Examination."— 17 
Case  and  Comment,  61. 
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"The  Law  of  Intoxicating  Liquors."  — By 

Howard  C.  Joyce.  (Matthew  Bender  & 
Company)  Buckram.  $7.50. 

This  work  treats  exhaustively  the  laws 
regulating  the  manufacture  and  sale  of 
intoxicating  liquors.  It  aims  rather  to 
present  that  law  as  it  stands  to-day,  then 
to  consider  the  expediency  of  the  various 
measures  proposed,  or  to  compare  their 
relative  value  and  benefit.  There  is  a 
valuable  discussion  of  the  constitutional- 
ity of  various  statutes.  Such  topics  as 
prohibition,  the  taxing  and  licensing  of 
the  traffic,  enactments  generally  of  a 
regulative  and  restrictive  character  as  to 
the  conduct  of  the  traffic,  search  and 
seizure  laws,  local  option  laws,  civil  dam- 
age statutes,  and  prosecutions  for  of- 
fenses, are  fully  treated.  The  author's 
style  is  clear  and  pointed,  and  the  notes 

Lawyers  as  , 


are  apt  and  concise.  The  book  is  attrac- 
tively printed,  and  will  prove  of  practi- 
cal value  to  those  interested  in  the  sub- 
ject, either  from  a  sociological  or  a  legal 
standpoint. 

Beecher's  "Contracts  in  Michigan."  W  ith 
forms.  $4.50. 

Downing's  "United  States  Customs  Tariff." 
2d  ed.  $2. 

"New  Code  of  International  Law."  By 

Jerome  Internoscia.  Published  in  three 
languages  (three  columns  on  a  page), 
English,  French,  and  Italian.   1  vol.  $12. 

"Secret  Liens  and  Reputed  Ownership." 
By  Abram  I.  Elkus  and  Garrard  Glenn. 
Buckram,  $3.50. 

"The  Law  of  Real  Estate  Agency."  By 
William  Slee  Walker.    Buckram,  $6. 

>tate  Officers 


1nfaIIE  inequality  before  the  law  of  those 
11  unable  to  employ  the  best  legal  tal- 
ent, and  the  excessive  zeal  of  well-paid 
attorneys  in  behalf  of  rich  clients,  are 
among  the  most  serious  charges  brought 
against  the  prevalent  mode  of  administer- 
ing justice. 

A  remedy  for  this  state  of  affairs  is 
being  agitated.  "If  when  the  courts  were 
established,"  says  the  Kansas  City  Star, 
"lawyers  had  been  made  officers  of  the 
state,  attached  to  the  courts  by  salaries, 
any  propaganda  for  detaching  lawyers 
from  the  court,  and  making  it  possible 
for  the  wealthy  to  employ  good  lawvors, 
while  the  poor  could  not  afford  to  go  to 
court  at  all, — any  such  propaganda  would 
be  regarded  as  involving  the  rankest  in- 
justice. It  would  be  scoffed  at  or  ig- 
nored. Everybody  would  see  the  fact 
clearly,  then,  that  lawyers  are  as  essential 
a  part  of  the  court  machinery  as  are  the 
judges.  In  other  words,  one  part  of  jus- 
tice, the  service  of  the  judge,  is  free. — 
paid  for  by  the  state;  the  other  element, 
the  service  of  attorneys,  is  a  question  of 
barter  and  sale.  And  one  cannot  get 
justice  in  the  courts  without  a  lawyer, 
any  more  than  without  a  judge.    .   '.  . 


Except  possibly  in  a  justice's  court,  which 
does  not  keep  a  record,  a  man  cannot  go 
into  one  of  the  people's  courts,  unless  he 
is  represented  by  a  lawyer.  That  means 
that  a  lawyer  is  as  much  an  integral  part 
of  the  administration  of  justice  as  the 
judge  is.  The  idea  that  a  litigant  would 
hire  his  own  judge  would  be  shocking, — 
because  we  are  not  used  to  it.  The  idea 
that  one  could  hire  his  own  lawyer  would 
be  shocking,  too,  if  we  were  not  used  to 
it." 

This  suggestion  is  not  likely  to  receive 
serious  consideration,  for  some  time  at 
least.  If  the  courts  were  absolutely  free, 
lawsuits  would  likely  become  the  main 
occupation  of  those  litigiously  minded. 
Nor  is  it  at  all  certain  that  salaried  attor- 
neys would  render  as  efficient  service  as 
those  who  must  now  maintain  their  pro- 
fessional reputation  in  the  face  of  keen 
competition. 

If  all  lawyers  were  officers  of  the  state, 
their  number  would  necessarily  be  re- 
stricted, and  the  profession  of  the  law. 
which  has  for  centuries  been  the  arena  of 
honorable  ambition,  would  become  the 
lucrative  prerogative  of  a  privileged 
class. 
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Directed  Congregation  to  Pray. — Judge 
Davis,  in  the  circuit  court  held  at  Galla- 
tin, Missouri,  sentenced  a  whole  congre- 
gation to  pray  for  sixty  days,  and  held 
up  his  decision  in  the  "Jamesport  Church 
Trial"  until  the  petitions  were  answered. 

The  church  got  into  the  courts  through 
a  suit  instituted  by  one  faction  of  the 
congregation  against  another  over  the 
observance  of  the  "Social  Hour"  on  Sun- 
days. This  hour  is  one  set  apart  for 
prayers,  the  reading  of  the  Bible,  mutual 
exhortations,  and,  when  a  minister  was 
present,  a  sermon. 

The  plaintiffs  demanded  that  when  the 
minister  was  present,  the  time  from  11 
o'clock  to  12  o'clock  be  given  over  to 
his  sermon.  The  defendants  insisted  that 
this  necessarily  would  exclude  the  cut.- 
tomary  social  worship  at  that  hour. 

At  the  close  of  the  testimony  Judgr 
Davis  said  to  the  court  stenographer  "Do 
not  take  this,"  and  then  struck  the  desk 
with  his  gavel  and  said:  "For  forty 
hours  I  have  listened  to  the  testimony  in 
this  case.  Everybody  else  connected  with 
the  case,  attorneys,  evangelists,  parties, 
and  witnesses  have  talked,  but  me.  Now, 
1  have  something  to  say.— I  want  every 
member  of  the  Jamesport  congregation 
to  stand  up.  It  makes  no  difference 
which  side  you  are  on."  Then,  when  they 
had  stood  up,  he  continued : 

"I  want  all  of  you  who  do  not  believe 
in  the  efficacy  of  prayer  to  sit  down." 
And  of  course  it  is  unnecessary  to  say 
that  nobody  sat  down.  The  judge  then 
continued : 

"I  have  heard  of  everything  else  in  this 
case  except  prayer,  and  I  believe  it  would 
be  a  mighty  good  thing  for  you  people  to 
spend  the  next  sixty  days  in  prayers  to 
God,  and  in  earnest  and  sincere  effort  to 
get  together.  It  is  the  most  remarkable 
case  I  ever  heard  of ;  there  does  not  seem 
to  be  any  substantial  difference  between 
you.  I  think  it  would  be  better  if  par- 
tics  were  a  little  more  yielding." 


Is  "Affinity"  a  Libelous  Word?— It  was 

decided  recently  by  the  appellate  division 
of  the  supreme'eourt  that  the  term  "affin- 
ity" is  a  good  old  English  word,  and  is 
not  in  itself  libelous. 

The  decision  was  rendered  in  the  case 
of  Peter  Geddes  Grant,  a  broker,  who 
obtained  a  verdict  for  $15,000  against  a 
newspaper  that  described  him  riding  in  a 
touring  car  with  an  "affinity."  A  new 
trial  was  ordered. 

In  his  charge  to  the  jury  the  trial  judge 
said: 

"Of  course,  this  word  'affinity'  is  one 
newly  introduced  into  our  language.  It 
is  not  more  than  a  few  years  old,  at  most, 
in  the  invidious  sense  in  which  it  is  now 
commonly  used.  You,  of  course,  will 
have  in  mind,  in  passing  upon  just  what 
was  the  meaning,  what  the  ordinarily  in- 
telligent person  would  gather  from  the 
article.  As  you  have  perhaps  heard  me 
say  in  the  course  of  argument  with  coun- 
sel, if  the  word  were  used  now,  I  should 
charge  you  that  it  had  an  invidious  mean- 
ing, but  then  it  was  newly  coined." 

In  the  decision  of  the  appellate  divi- 
sion, written  by  Justice  Clarke,  the  court 
said: 

"The  defendant  excepted  to  that  part 
of  the  charge  in  which  the  court  stated 
that  the  word  'affinity'  now  has  an  in- 
vidious sense  as  it  is  now  commonly  used, 
and  that  if  it  were  used  now  it  would 
have  an  invidious  meaning. 

"The  word  'affinity'  is  a  common  Eng- 
lish word,  to  be  found  in  all  English  dic- 
tionaries, and  in  none  of  them  to  which 
our  attention  has  been  called  is  there  as- 
cribed the  particular  invidious  meaning 
sought  to  be  ascribed  to  the  word  upon 
this  trial.  Dictionary  meanings,  however, 
are  not  conclusive.  English  is  not  a  dead, 
but  a  virile  language,  flexible,  progres- 
sive, continually  being  enriched  from  all 
sorts  of  sources,  its  common  speech  made 
piquant  and  interesting  by  slang  and  jar- 
gon, often  better  understood  by  the  man 
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in  the  street  than  the  classic  diction  of 
its  great  masters. 

"If,  as  claimed  by  the  plaintiff,  and  ap- 
parently conceded  by  the  court,  a  new 
meaning  had  been  attached  to  or  coined 
for  the  word  'affinity'  shortly  prior  to  the 
publication  of  the  article  complained  of, 
that  meaning  should  have  been  set  forth 
in  the  complaint,  and  a  special  issue  ten- 
dered thereof.  There  was  no  special 
picking  out  (in  the  complaint)  of  the 
word  'affinity,'  nor  was  any  meaning  at- 
tributed thereto." 

It  was  contended  during  the  trial  that 
a  new  and  invidious  meaning  had  been 
given  to  the  word  "affinity"  by  the  publi- 
cation of  the  articles  in  the  newspapers  of 
doings  of  Ferdinand  Penney  Earle,  and 
articles  published  in  the  newspapers  con- 
cerning Earle  were  admitted  in  evidence 
by  the  trial  justice. 

Six  Cat*,  a  Parrot,  and  a  Dog. — Six  cats, 
a  parrot  and  a  dog  caused  the  separation 
of  Valentine  Yankofski  and  his  wife; 
and  Judge  Williams,  in  the  Superior 
Court  at  Winstcd,  Connecticut,  granted 
Yankofski  a  divorce  on  the  ground  of  de- 
sertion. Yankofski  testified  that  his  wife 
took  her  playful  pets  to  bed  with  her, 
and  when  a  feline  raced  up  and  down 
his  back  he  kicked  with  foot  and  tongue 
too.  She  was  bound  she  would  sleep 
with  her  pets,  he  testified.  One  night, 
when  he  was  tired  and  had  retired,  she 
came  to  bed  with  a  dog  and  two  cats. 
One  eat,  he  said,  began  running  back  and 
forth  over  him  from  the  head  to  foot. 
He  kicked  the  cat  off  the  bed,  and  his 
wife  told  him  if  he  hurt  that  he  was 
hurting  her. 

Yankofski  said  he  told  her  he  did  not 
marry  cats  and  dogs,  but  was  willing  to 
furnish  her  with  a  home  and  bed. 

Judge  Case  asked  John  Piatt,  a  wit- 
ness, how  much  of  a  menagerie  Mrs. 
Yankofski  had  when  he  did  chores  there, 
and  the  witness  replied  there  were 
enough  of  them, — five  or  six  cats,  a  par- 
rot, and  a  female  dog. 

A  Prophetic  Dream. — The  following  is 
the  actual  experience  of  a  member  of  the 
Los  Angeles  Bar:    One  morning  a  few 
years  ago  I  jokingly  remarked  to  my 
family  at  the  breakfast  table  that  I  must 


be  going  to  be  retained  in  some  new  pro- 
bate matter,  as  I  had  had  during  the 
night  a  peculiar  dream  of  the  dead.  Be- 
ing pressed  for  particulars  by  an  inquisi- 
tive daughter,  I  related  the  following: 

In  my  dream  I  had  been  approached 
by  my  sister,  who  had  stated  to  me  that  a 
very  rich  man,  a  stranger  to  us,  had 
died,  and  if  we  were  to  get  any  of  his 
money  we  would  have  "to  dig  it  out," 
since  he  had  "taken  it  all  with  him  to  the 
grave."  I  agreed  to  help  her,  and  we 
thereupon  procured  picks  and  shovels, 
proceeded  to  the  newly  made  grave,  and 
began  to  dig.  Our  efforts  from  the  start 
were  well  rewarded.  We  encountered 
money  with  every  shovelful  of  dirt  we 
turned.  Money,  money,  money,  paper 
money,  silver  money,  gold  money.  Ver- 
ily had  he  been  rich,  and  verily  had  he 
"taken  it  with  him  to  the  grave."  We 
continued  our  digging  until  we  encoun- 
tered the  box  containing  the  casket, 
which  we  opened.  Here  occurred  the 
most  vivid  part  of  the  dream;  for  the 
emaciated,  cadaverous  face  of  the  un- 
known dead  fixed  its  horrible  image  so 
indelibly  upon  my  mind  and  memory  that 
I  shall  be  able  to  recall  it  for  many  a 
year.  Taking  out  what  money  there  was 
in  the  coffin  we  replaced  the  lid,  closed 
the  box,  filled  up  the  grave,  took  our 
money,  and — I  woke  up.  Now,  of  course, 
anybody  might  dream  anything  at  any 
time,  but  what  followed  was  certainly 
not  a  dream. 

Upon  my  arriving  at  my  office  that 
morning,  I  was  told  by  my  clerk  that  a 
Mrs.  S.  had  been  frantically  trying  to  get 
in  communication  with  me  over  the  tele- 
phone, and  had  left  her  number,  with  ur- 
gent instructions  for  me  to  call  her  as 
soon  as  I  came  in.  I  did  not  know  Mrs. 
S.  She  was  not  a  client  of  mine,  and 
never  had  been,  and,  so  far  as  I  or  the 
office  force  was  concerned,  we  had  nev- 
er heard  of  her.  However,  I  immediate- 
ly called  upon  the  number  she  had  left. 
It  developed  that  she  was  not  acquainted 
with  me,  but  had  been  recommended  to 
a  lawyer  by  my  name,  and  she  had  made 
a  mistake  and  gotten  the  wrong  lawyer. 
She  insisted,  however,  that  her  needs  of 
an  attorney  were  so  desperate  that,  since 
I  was  a  member  of  the  bar.  if  I  could 
only  come  to  her  at  once  it  made  no  dif- 
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ference  if  I  was  a  stranger.  She  gave 
mc  her  address  and  I  hurried  to  her 
home,  which  proved  to  be  a  palatial  res- 
idence in  the  most  select  part  of  the 
city. 

Answering  the  door  bell  in  person,  she 
hastily  explained  that  her  husband  was 
at  the  point  of  death,  and  unless  he  made 
a  new  will,  which  he  greatly  desired  to 
do,  all  of  the  estate  would  be  lost  to  her 
and  her  daughter.  I  told  her  to  take  me 
to  him  at  once,  whereupon  she  opened 
some  sliding  doors,  parted  a  heavy  pair 
of  rich  portieres,  and  we  stepped  into  a 
very  dark  bed  chamber.  The  outline  of 
the  man  on  the  bed  was  barely  discern- 
ible, and  I  groped  around  to  the  window 
at  the  head  of  the  bed,  and  threw  up  the 
blind,  letting  a  stream  of  sunshine  fall 
across  his  form.  I  took  one  look,  and  all 
but  gasped  aloud,  for  there  on  the  bed, 
staring  up  into  my  eyes,  was  the  self- 
same, identical,  emaciated,  cadaverous 
face  of  the  unknown  man  in  the  coffin. 
Recovering  myself,  I  called  for  pen  and 
paper,  and  hurriedly  drew  the  will,  and 
upon  his  signing  the  same,  and  the  af- 
fixing of  the  signature  of  the  nurse  and 
myself  as  witnesses,  he  died. 

The  estate  proved  rich,  but  greatly 
tangled  and  involved,  and  while  the 
amount  realized  for  fees  was  large,  I 
surely  had  to  "dig  it  out." 

Waste  by  a  Life  Tenant. — A  curious  law 
case,  that  of  a  man  fighting  for  the  own- 
ership of  his  skeleton,  has  just  been  con- 
cluded at  Stockholm.  Twenty  years  ago 
Albert  Vystroem  signed  a  contract  with 
the  Royal  Swedish  Institute  of  Anatomy, 
making-  over  his  body  after  death  to  the 
institution,  in  return  for  a  sum  of  money. 
Since  then  he  has  come  into  possession 
of  a  fortune,  and  he  was  anxious  to  can- 
cel his  contract.  The  matter  was  brought 
before  the  courts.  Not  only  was  the 
case  decided  against  him,  but  he  was 
even  ordered  to  pay  damages  to  the  in- 
stitute for  having  extracted  two  teeth 
without  its  authorization,  which  was  held 
to  be,  in  point  of  law,  a  breach  of  con- 
tract. 

A  Matter  of  Punctuation. —  In  People  ex 
rcl.  Krulish  v.  Forncs.  175  N.  Y.  114, 
67  N.  E.  216.  O'Brien  J.,  says:  "A 
change  in  punctuation  is  frequently  as 
material  and  significant  as  a  change  in 


words.  It  is  related  of  an  eminent  mem- 
ber of  the  British  House  of  Commons, 
that  once  in  the  heat  of  debate  he  called 
one  of  his  fellow  members  a  scoundrel. 
This  was  held  unparliamentary  language, 
and  the  speaker,  or  perhaps  the  House, 
ruled  that  the  offending  member  must 
apologize,  and  the  latter  submitted  to  the 
decision,  and  tendered  the  apology  in 
these  words,  without  punctuation :  'I 
called  the  honorable  gentleman  a  scoun- 
drel it  is  true  and  I  am  sorry  for  it.'  It 
is  plain  that  this  sentence  might  convey 
either  one  of  two  meanings,  one  utterly 
the  reverse  of  the  other,  depending  entire- 
ly upon  the  punctuation.  Punctuated  in 
one  way  it  would  mean  this:  'It  is  true 
that  I  called  the  honorable  gentleman  a 
scoundrel,  and  I  am  sorry  that  I  did.' 
Punctuated  in  another  way  it  would  mean 
this:  'I  called  the  honorable  gentleman 
a  scoundrel,  it  is  true  that  he  is  a  scoun- 
drel, and  I  am  sorry  that  he  is  one."  The 
meaning  first  mentioned  was  the  one 
which  the  House  evidently  adopted. 
The  last  one  would  only  add  insult  to 
injury,  and  would  be  a  gross  contempt  of 
the  House." 

The  Higher  Law.— In  a  certain  county 
in  Florida  the  criminal  docket  of  the  cir- 
cuit court,  opposite  the  name  of  a  party 
charged  with  murder,  contains  the  fol- 
lowing entry:  "Defendant  hung  March 
10th,  1910.  This  case  stands  transferred 
to  the  Court  of  Heaven." 

This  is  grim  humor;  but  as  a  pointed 
recognition  of  a  great  truth,  it  is  not 
without  value.  It  impresses  upon  us  the 
fact  that  while  religion  and  morality  em- 
brace both  time  and  eternity  in  their 
mighty  grasp,  human  laws  reach  not  be- 
yond the  boundaries  of  time.  Jurispru- 
dence regards  men  only  as  members  of 
civil  society.  Tt  assists  to  conduct  them 
from  the  cradle  to  the  grave,  as  social 
beings,  and  there  it  leaves  them  to  their 
final  judge. 

This  entry  recalls  the  thrilling  words 
of  the  patriot  Jacob  Milbornc.  executed 
in  New  York  in  1(191.  on  a  charge  of 
treason  of  which  he  was  subsequently 
declared  innocent  bv  the  British  Parlia- 
ment, lie  cried  from  the  scaffold  to  one 
of  his  persecutors:  "Robert  Livingston. 
I  will  implead  thee  at  the  bar  of  Heaven 
for  this  deed." 
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John  W.  Daniel 

Jurist  and  Statesman 


The  death  of  Senator  John  Warwick 
Daniel  removes  the  oldest  of  the  Demo- 
cratic Senators  in  point  of  service.  Of 
the  entire  list,  he  was  the  only  one  who 
could  he  said  to  belong  to  the  old  regime. 
And  as  he  was  the  oldest  in  service,  he 
was  one  of  the 
most  conspicuous 
in  popular  favor. 

For  the  past  few 
years  he  had  re- 
mained in  the 
background.  His 
health  had  not 
been  good,  and  he 
was  not  heard  oft- 
en in  the  Senate. 
But  previous  to 
this  period  he 
spoke  frequently, 
and  enjoyed  a  high 
reputation  as  an 
orator.  In  those 
earlier  days  his 
speeches  were  the 
signal  for  the  gath- 
ering of  large  aud- 
iences, and  by 
many  as  an  orator 
he  was  ranked  with 
Voorhees,  Ingalls. 
Wnlcott.  and  Vest. 

A  man  of  exten- 
sive reading,  liber- 
al education,  and 
retentive  memory, 
he  commanded  a  voluminous  vocabulary. 
He  spoke  fluently  and  with  ease,  and 
seemed  never  at  a  loss  for  something 
pertinent  to  say.  He  was  a  strong  advo- 
cate of  free  silver  coinage,  and  took  a 
prominent  part  in  the  debates  connected 
with  the  silver  legislation  of  the  nineties. 

Entering  the  Confederate  Army  as  scc- 
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ond  lieutenant  in  the  Eleventh  Virginia 
Infantry  of  the  "Stonewall  Brigade,"  in 
.May.  1S61.  he  was  wounded  in  the  first 
battle  of  Manassas.  After  becoming  ad- 
jutant of  his  regiment,  Lieutenant  Dan- 
iel was  wounded  at  Boonsboro,  Mary- 
land ;  then  he  was 
promoted  to  be 
major  and  chief  of 
staff  of  General 
Jubal  A.  Early, 
participating  in  the 
battles  of  Freder- 
icksburg. Winches- 
ter, Gettysburg, 
Rapp  a  h  a  n  n  ock 
I '.ridge,  and  Mine 
Run.  In  the  bat- 
tle of  the  Wilder- 
ni  ss,  on  May  6. 
1864,  Major  Daniel 
was  struck  by  a 
rifle  bullet,  and  so 
seriously  crippled 
that  he  had  to  walk 
with  crutches  for 
the  remainder  of 
his  life. 

He  was  the  au- 
thor of  "Daniel  on 
Attachments"  and 
"Daniel  on  Nego- 
tiable Instru- 
ments." two  books 
which  are  classed 
as  authorities. 
In  connection  with  the  latter  book  the 
following  story  is  told:    He  was  lectur- 
ing on  law  at  the  Washington  and  Lee 
University,  when  a  student  arose  and 
said:    "I  beg  your  pardon,  Mr.  Daniel, 
but  may  I  ask  a  question?" 
"Certainly." 

"Well.  sir.  I  would  like  to  know  how 
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manv  days  of  grace  are  allowed  in  this 
state?" 

"Really."  said  Daniel,  "I  cannot  recall 
at  this  moment,  but  if  you  will  refer  to 
my  work  on  Negotiable  Instruments  you 
will  ascertain.  Now,  young  gentlemen, 
as  I  was  saying — " 

An  interesting  indication  of  his  char- 
acter was  shown  when  he  assumed  per- 
sonal debts  of  his  father  amounting  to 
$100,000,  for  which  there  was  no  moral 
claim  upon  the  son.  He  felt  it  his  duty, 
however,  to  discharge  them,  and  on  his 
sixty-fifth  birthday  had  the  distinct  pleas- 
ure of  making  the  last  payment. 

For  no  personal  trait  was  Senator 
Daniel  more  noteworthy  than  that  of  ur- 
banity. Whether  in  private  life  or  in 
his  intercourse  with  his  senatorial  col- 
leagues, his  courtesy  was  unfailing.  Ev- 
en in  the  heat  of  debate,  and  often  under 
provoking  circumstances,  he  never  failed 
to  submit  to  interruptions,  and  to  make 
polite  response  to  inquiries  and  objec- 
tions. I  lis  treatment  of  his  friends  was 
worthy  of  the  best  days  of  the  Old  Do- 
minion. 

Honorable  Samuel  Douglas  McEnery, 
a  Senator  of  the  United  States  for  the 
state  of  Louisiana,  passed  out  of  earthly 
life,  at  his  home  in  New  Orleans,  on 
Tuesday,  June  28.  The  Senator  had 
reached  home  on  Monday  morning,  hav- 
ing left  W  ashington  on  Saturday  night, 
immediately  after  the  adjournment  of 
Congress. 

Twice  governor  of  his  state,  subse- 
quently a  judge  on  its  supreme  bench. — 
a  position  which  he  resigned  to  accept  a 
seat  in  the  United  States  Senate,  to  which 
he  was  re-elected,  and  to  which  he  would 
have  continued  to  succeed  had  he  lived 
longer. — it  is  not  too  much  to  say  that 
there  was  in  the  state  no  public  man  more 
generally  beloved  than  this  noble  old  citi- 
zen. 

He  was  a  man  of  quiet  disposition  and 
habits,  and  delivered  very  few  speeches 
in  the  Senate.  Although  in  general  a 
staunch  Democrat,  Senator  McEnery  fre- 
quently voted  with  the  Republicans  on 
tariff  attest  ions.  He  never  missed  a  ses- 
sion of  the  Senate,  and  was  a  great  stick- 
ler for  its  dignity  and  its  time-worn  tra- 
ditions. 


X 


Mississippi's  Attorney  General 

Honorable 
S.  S.  Hud- 
son, of  Vicks- 
burg,  Missis- 
sippi, was  ap- 
pointed At- 
torney Gen- 
eral of  the 
state  by  Gov- 
ernor Noel, 
on  April  11th, 
1910.  Soon 
afterwards  it 
became  his 
duty  to  give 
an  opinion  as 
to  the  legality 
hon.  s.  s.  Hudson  Q ,  tne  pro- 
posed Percy- Vardaman  senatorial  pri- 
mary election,  as  asked  for  by  them,  and 
indorsed  by  joint  resolution  of  the  legis- 
lature. 

After  quoting  section  3722  of  the 
Code,  which  provides  how  primary  elec- 
tions for  the  nomination  of  United  States 
Senators  are  to  be  held, — which  is  in 
effect  that  such  primary  can  only  be  held 
during  the  year  next  preceding  the  as- 
sembling of  the  legislature  that  is  to  elect 
a  Senator, — the  Attorney  General  ob- 
served :  "This  is  the  law,  and  the  state 
executive  committee  has  no  power  to 
controvert  its  plain  mandates;  and  its  en- 
actment is  too  obviously  sensible  for  dis- 
cussion. Evidently,  the  sense  of  the  state 
was  to  have  the  United  States  Senator 
voted  for  at  the  same  primary  at  which 
the  legislature  is  to  be  elected  ;  so  when 
he,  as  the  people's  representative,  voted 
for  United  States  Senator,  his  will  and 
vote  would  be  controlled  by  and  reflect 
the  will  of  the  people." 

Quoting  the  statutes  further,  the  At- 
torney General  remarked  :  "Section  3721 
of  the  Code  of  1906  provides :  'The 
election  of  any  party  nominee,  who  shall 
be  nominated  otherwise  than  is  herein 
provided,  shall  be  void,  and  he  shall  not 
be  entitled  to  hold  the  office  to  which  he 
may  have  been  elected.  No  political 
party  shall  be  entitled  to  recognition  as 
such  unless  it  has  made  its  nominations 
as  herein  provided.' 
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"Under  this  statute,  should  the  election 
be  held  as  contemplated  in  the  concurrent 
resolution,  it  would  be  voluntary,  with- 
out authority  and  sanctity  of  law,  and 
without  the  official  assistance  of  the  pri- 
mary election  officers  and  machinery,  and 
would  therefore  be  conducted  by  unoffi- 
cial or  gratuitous  help  provided  by  the 
contending  candidates  to  perform  their 
various  duties  in  the  various  precincts 
of  the  state,  with  no  power  to  obtain 
and  use  the  poll  boxes,  and  without  the 
legal  power  to  get  them,  and  with  no 
power  to  command  the  constituted  au- 
thorities to  restrain  and  correct  crimes, 
wrongs,  and  frauds,  if  any,  perpetrated 
at  the  election." 

Concluding,  General  Hudson  said : 
"Doubtless  Governor  Vardaman  and 
Senator  Percy  both  prefer  an  early  ad- 
justment of  the  matter,  but  they  and 
the  desires  of  all  other  aspirants  should 
be  subservient  and  in  obedience  to  the 
law,  and  to  uphold  its  mandates,  rather 
than  set  a  precedent  that  would  crush  its 
beneficent  effects." 


General  Hudson  commenced  the  prac- 
tice of  law  in  Yazoo  City,  Mississippi, 
in  1890.  The  same  year  he  was  elected 
to  the  legislature  from  Yazoo  county. 
In  1892  he  resigned  his  seat  in  the  legis- 
lature, and  was  elected,  over  four  op- 
ponents, as  district  attorney  of  Jackson 
district,  perhaps  the  most  important  dis- 
trict in  the  state.  When  his  term  ex- 
pired, he  moved  to  Vicksburg,  Mississip- 
pi, and  re-entered  the  private  practice  of 
the  law,  with  one  of  the  strongest  bars 
of  the  state,  and  has  to-day  a  large  and 
lucrative  law  practice. 

He  has  held  under  the  different  gov- 
ernors many  appointments  as  special 
judge. 


George  L.  Paxton,  attorney  of  Red 
River.  Taos  county.  New  Mexico,  died 
at  Washington  the  day  that  the  House 
concurred  in  the  Senate  statehood  bill, 
for  the  signing  of  which  Paxton  fur- 
nished an  eagle's  quill  from  his  home 
county,  embellished  with  gold  from  the 
Red  River  mines. 


California's  Attorney  General 

On  June 
14th,  1910, 
Honorable  J. 
N.  Gillett, 
Governor  of 
California, 
addressed  a 
letter  to  At- 
torney Gen- 
eral Webb,  in 
which  he  re- 
ferred to  the 
fact  that  while 
"sparring  ex- 
hibitions,"un- 
der certain  ULYSSES  s.  WEBB 
conditions  and  restrictions,  were  permis- 
sible under  the  laws  of  the  state,  prize 
fights  constituted  a  felony.  The  Gover- 
nor continued  :  "It  is  claimed  by  many 
that  the  contest  soon  to  take  place  be- 
tween Jeffries  and  Johnson  is  to  be  a 
prize  fight,  as  that  term  is  understood  in 
the  law,  and  therefore  a  crime  under  our 
statutes.   .   .  . 

"If  this  is  true,  it  should  be  prevented ; 
but  if  carried  out,  the  guilty  parties 
should  be  punished  by  law.    .   .  . 

"I  believe  that  you  should  investigate 
the  matter,  and  take  such  legal  steps  as 
may  be  proper  in  your  judgment,  if  war- 
ranted by  the  facts,  in  pressing  the  case 
to  the  court  for  its  decision,  and  ask  to 
have  all  interested  parties  enjoined  pend- 
ing the  hearing.  ...  If  "sparring  ex- 
hibitions." as  permitted  by  our  laws, 
means  that  fights  where  men  are  killed, 
beaten  into  insensibility,  and  their  faces 
"cut  to  ribbons."  are  lawful  acts,  then  it 
is  time  that  the  legislature  should  inter- 
fere and  make  such  exhibitions  or  con- 
tests a  felony." 

On  receipt  of  this  communication.  At- 
torney General  Webb  promptly  pledged 
himself  to  stop  the  contest.  He  said : 
"The  letter  of  the  Governor  is  a  positive 
and  peremptory  command,  addressed  to 
this  office,  to  prevent  the  Jeffries-John- 
son fight.  The  Governor  states  that  the 
facts,  as  presented  to  him.  show  that  the 
fight,  if  held,  will  be  a  prize  fight,  and 
that  prize  fights  are  prohibited  by  the 
laws  of  this  state.  This  command  the 
Governor  has  the  right  and  power  to 
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make,  and  it  is  the  duty  of  this  office  to 
comply  with  it.  1  shall  take  such  action 
as  the  law  warrants  to  prevent  the  right 
being  held.  It  is  the  right  of  the  omce 
of  the  Governor  to  command;  it  is  the 
duty  of  this  office  to  obey.  His  instruc- 
tions will  be  followed  to  the  letter." 

"The  fact  of  the  matter  is,"  said  the 
Attorney  General,  '"that  if  this  contest  is 
one  in  which  the  contestants  enter  the 
ring  with  the  avowed  intention  of  knock- 
ing each  other  out,  to  use  a  fighting  term, 
it  is  a  prize  fight  and  against  the  law.  If 
they  do  not  contemplate  knocking  each 
other  out,  I  apprehend  it  is  a  'fake,'  and 
ought  to  be  stopped." 

This  attitude  on  the  part  of  the  officers 
of  the  state  drove  the  prize  fight  beyond 
its  borders. 

Ulysses  S.  Webb,  was  born  at  Flem- 
ington,  West  Virginia,  September  29, 
1864.  In  1870  he  removed  with  his  par- 
ents to  Kansas,  in  which  state  he  was 
educated.  He  came  to  California  in  June, 
1888,  and  engaged  in  the  practice  of  law 
in  1889  at  Quincy,  Plumas  county.  He 
was  elected  district  attorney  of  that  coun- 
ty in  1890,  and  re-elected  in  1892,  1896. 
and  1900.  but  resigned  as  district  attor- 
ney in  September,  1902.  and  was  appoint- 
ed Attorney  General  by  Governor  Gage 
September  15,  1902,  to  take  the  place  of 
Tirey  L.  Ford,  resigned.  lie  was  elect- 
ed to  (he  same  office  for  the  regular  term 
November  4.  1902.  and  re-elected  No- 
vember 6.  1906. 

Edmund  Baxter,  general  counsel  for 
the  Associated  Railroads  of  the  South,  in 
matters  relating  to  interstate  commerce, 
died  at  his  summer  home  near  Nashville. 
Tennessee.  Me  was  in  his  seventy-sec- 
ond year,  and  was  a  recognized  author- 
ity on  railroad  and  corporation  law  in 
general. 

He  was  formerly  counsel  for  the  Louis- 
ville &  Nashville  Railroad  in  Tennessee, 
and  was  for  several  years  a  member  of 
the  faculty  of  the  Law  School  of  Vander- 
bilt  University.  He  had  been  in  failing 
health  for  a  year  or  more. 

He  was  generally  regarded  as  one  of 
the  foremost  lawyers  of  the  United 
States.  When  Mr.  Justice  Stanley  Mat- 
thews was  on  the  United  States  Supreme 


C  ourt  bench,  he  said  to  a  member  of  the 
Nashville  bar  one  day,  that  he  regarded 
Judge  Baxter  as  one  of  the  four  or  five 
really  great  lawyers  that  practised  before 
that  court,  and  that  the  Tennesseean  was 
not  inferior  in  learning  or  ability  to  any 
of  the  other  three. 

He  used  to  tell  with  great  relish  of  his 
first  appearance  before  the  Supreme 
Court  of  the  United  States,  when  yet  a 
comparatively  young  man.  Not  knowing 
the  rule  of  that  august  court,  that  the 
lawyer  making  an  argument  before  it 
must  appear  in  a  Prince  Albert  coat,  he 
was  not  the  possessor  of  such  a  garment 
when  the  time  came  for  him  to  appear  be- 
fore the  court  for  the  first  time.  A  dis- 
tinguished lawyer  from  an  eastern  state 
saw  his  predicament,  and  quickly  changed 
coats  with  him.  Judge  Baxter  was  short 
of  stature,  and  the  other  lawyer  was  tall. 
In  consequence  the  long  coat  struck 
Judge  Baxter  around  his  shoe  tops.  How- 
ever, in  spite  of  this  handicap  in  appear- 
ance, he  made  his  usual  forceful  argu- 
ment, and  won  his  case. 

Judge  Baxter  was  thoroughly  prepared 
in  every  case  that  he  ever  tried.  He  was 
laborious  in  preparation,  going  into  the 
most  minute  details,  and  laying  his  foun- 
dations deep  and  solid.  No  contingency 
could  arise  in  a  case  for  which  he  was  not 
prepared.  As  an  advocate  without  ver- 
bal pyrotechnics  of  any  kind,  he  was  an 
unusually  forceful  and  eloquent  speaker. 
He  spoke  the  purest,  most  eloquent  Eng- 
lish, and  with  a  logic  that  was  irrefut- 
able, he  drove  home  his  successive  points 
as  did  few  lawyers. 

Sydney  Webster,  who  in  his  day  was 
considered  one  of  the  ablest  lawyers  in 
the  United  States,  and  one  of  the  fore- 
most authorities  on  international  law,  died 
from  paralysis  at  his  home,  in  Newport. 
He  was  in  his  eighty-third  year. 

W  hen  the  Electoral  Commission  of 
1877  was  appointed  in  the  Tilden  contro- 
versy, Mr.  Webster  was  one  of  the  law- 
yers who  prepared  the  Tilden  case. 

Mr.  Webster  was  the  author  of  "Two 
Treaties  of  Paris  and  the  Supreme 
Court,"  in  1901,  and  of  many  mono- 
graphs on  topics  of  international  and  con- 
stitutional law. 
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Artless  Pleading. — W  e  have  all  heard 
"English  as  she  is  spoke."  Closely  al- 
lied to  this  is  "'Pleading  as  she  is  some- 
times plead." 

Strange  as  it  may  seem,  there  are  law- 
yers so  illy  prepared  for  the  practice  of 
their  profession,  that  the  pleadings  pre- 
pared and  filed  by  them  are  a  mere  trav- 
esty of  this  important  branch  of  the 
law,  and  calculated  to  reduce  legal  pro- 
ceedings to  the  level  of  comic  opera.  We 
present  herewith  two  curious  petitions, 
copies  of  which  were  sent  us : 

Circuit  Court 

Plaintiff's  Petition. 

E   E  

V.  S. 

Illinois.  Centeral.  Rail.  Road.  Compan- 
ney,  Defendant. 

The  Plaintiff's  states  the  defendant  is  a 
Corocration  Doing  business  in  this  state 
authorized  to  sue  and  be  suid  by  said  cor- 
perate  name  Illinois.  Centeral  Rail  Road 
Company,  that  it  did  by  its  agents  and 
servents  detective  on  or  about  Mar  or 
Apr,  1903  Arrest  or  have  arrested  and 
imprision  thcr  son  E.  P..  who  is  only 
Ei'/hteen  Years  of  Acre,  Charging  him 
with  Larceney.  Says  the  same  was  don 
without  provocation  or  cause  for  the  lone 
purpose  to  deter  parties  from  doing  the 
comoany  A  rontf.  Savs  on  acount  of  same 
the  minor  E.  P.  has  bin  slandered  in  the 
some  of  one  Thousand  Dollars  And  for 
the  suffering  in  boddv  and  mind,  on  ac- 
count of  said  imprision. 
Plaintiff  therefore  prays  for  a  Judgement 
For  one  Thousand  Dollars  anil  all  other 
Relief, 

Circuit  Court 

R.  N.  C.  Plaintiff. 

V.  S.         )  .(  Petition 

Illinois.  Centeral.  Rail.  Road.  Co,  De- 
fendant. 

The  Plaintiff  R.  X.  C.  State  that  the  De- 
fendant  Illinois   Centeral.   Rail,  Road. 


Companey,  is  a  Corporation  Doing  busi- 
ness in  this  state,  authorized  to  sue  and 
be  suid  by  said  Corporate  Name  Illinois 
Centeral  Rail,  Road,  Co, 
That  on  or  about  24.th  Day  of  Dece,  1902 
said  Companey,  by  its  agents  and  serv- 
ents  sloped  and  lay  a  train  of  cars  across 
the  main  street  in  D,  for  30  minits  says 
this  plaintiff,  had  important  business  on 
the  opsite  side  of  said  st  from  wher  he 
was,  after  a  docktor.  says  and  his  only 
way  to  get  to  wher  he  was,  was  to  cross 
over  said  train  except  to  go  a  long  dis- 
tence,  which  he  did  not  have  time, 
says  while  said  train  was  standing  still  he 
made  a  effort  to  cross  over  the  train,  and 
said  defendant  without  warning  started 
to  runn  said  said  train  and  in  doing  so 
jurked  this  Plaintiff,  casing  him  to  fall 
of  the  train,  brakeing  his  arme,  says  he  is 
cripeled  for  life  not  abel  to  labor  on  ac- 
count of  said  act  as  complained  of  in  his 
damage  in  the  some  of  Six  Thousan, 
Dollars,  Plaintiff  therefore  prays  for  A 
Judgcmente  fo  Six  Thousan  Dollars  and 
all  other  Relief, 

There's  When. — Client.  "Can  a  man's 
character  be  judged  from  his  handwrit- 
ing?" 

Lawyer.  "Yes,  if  his  letters  are  read 
in  court!" — London  Opinion. 

Never  Mind  About  Shalcspeare. — "You 
said  you  made  a  personal  examination  of 
the  premises."  interrupted  the  rural  mag- 
istrate.   "What  did  you  find?" 

"Oh  nothing  of  consequence,"  an- 
swered the  witness.  "A  'beggarly  ac- 
count of  empty  boxes,'  as  Shakspeare 
says." 

"Never  mind  what  Mr.  Shakspeare 
said."  rejoined  the  R.  M.  "He  will  be 
summoned  to  testify  for  himself,  if  he 
knows  anything  about  the  case." — Chica- 
go News. 
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An  Unfriendly  Aci. — Two  neighboring 
farmers  became  involved  in  a  quarrel 
over  a  spring  which  started  upon  the 
land  of  one  of  them  and  flowed  across 
the  highway  onto  the  land  of  the  other. 
Finally  the  matter  got  into  court.  Both 
of  the  litigants  had  been  very  friendly 
with  a  certain  physician,  but  since  the 
quarrel  one  of  them  seemed  to  lose  his 
friendship  for  the  doctor.  At  last  the 
doctor  had  an  opportunity  to  meet  this 
farmer,  and  asked  him:  "Why  is  it, 
Bill,  that  you  are  down  on  me?  I  don't 
know  that  I  have  done  you  any  harm, 
or  anything  that  should  have  changed 
your  friendship  for  me.  "What,"  ex- 
claimed Bill,  "You  have  not  done  me  any 
harm?  If  you  had  let  that  fellow  who 
lives  across  the  road  die  two  years  ago 
when  everybody  had  given  him  up,  in- 
stead of  curing  him,  I  would  not  have 
this  trouble  now.  Is  that  not  enough  to 
do  to  an  honest  farmer  ?" 

Known  by  Its  Fruits  — Said  a  New  Mex- 
ican attorney  to  his  youthful  apprentice: 
"John,  what  do  you  understand  by  a  free- 
hold estate?" 

"A  frijole  state,"  answered  John,  "is 
one  which  raises  a  large  number  of 
beans." 

Indissoluble  Marriages.  — A  South  Dakota 
J.  P.  is  in  the  habit  of  ending  his  mar- 
riage ceremonies  as  follows :  "What  this 
court  has  joined  together  let  no  other 
court  put  asunder." 

New  England  English. — Complaint  was 
made  to  a  landed  proprietor  by  one  of  his 
employees,  that  boys  who  were  swim- 
ming in  a  pond  were  causing  quite  a  nui- 
sance. The  owner  of  the  property  gave 
the  man  the  privilege  of  putting  up  a 
sign,  as  he  had  asked  permission  to  do. 
The  notice  read  as  follows: 

"Xo  Lofting  of  Swimming  on  Theas 

Growns — Order  by  .    If  Catched 

Law  Will  be  Forced." — Berkshire  Cour- 
ier. 

The  Conservation  Movement.  — There 
lately  happened  to  he  in  the  office  of 
Allen  Wood,  the  Indianapolis  lawyer,  two 
of   his    friends   named    I  lev  wood  and 


Greenwood.  A  client  who  knew  all  the 
men  present  came  in  and  asked  face- 
tiously: "Are  you  trying  to  form  an  as- 
sociation of  all  the  varieties  of  your  fam- 
ily?" "What!"  exclaimed  Wood,  "hav- 
en't you  heard  of  the  national  movement 
for  the  conservation  of  the  Woods?" 

Must  Deliver  the  Goods.— A  motion  for 
a  new  trial  was  made  before  Judge  R.  B. 
Albertson,  of  Seattle,  Washington,  in  the 
supreme  court  of  King  county,  in  an  ac- 
tion upon  an  agreement  calling  for  the 
delivery  of  thirty  barrels  of  whisky,  all 
but  five  of  which  had  been  destroyed. 
The  court,  after  reviewing  the  testimony, 
became  seemingly  impatient,  and,  widi  a 
Mark  Twain  twinkle  in  his  eye,  conclud- 
ed: "I  am  unalterably  opposed  to  any 
man  being  obliged  to  pay  for  whisky  un- 
til he  gets  it." 

Strenuous  Devotion  to  Principle. — A  law- 
book dealer  recently  received  an  order 
from  a  country  patron,  who  ordered  a 
well-known  book,  and  wrote  this :  "Will 
you  please  forward  me  a  copy  of  the 
above-named  book  at  once.  Do  not  send 
one  bound  in  sheep,  because  I  am  a 
vegetarian." 

The  Rolling  Stock  was  Safe.— A  lawyer 
wrote  a  letter  to  a  railroad  yard  clerk, 
asking  that  employment  he  given  a  client, 
who  had  just  served  a  thirty-day  jail  sen- 
tence for  larccncy.  The  yard  clerk  made 
this  annotation  on  the  letter:    "He's  a 

h  of  a  thief,  but  we've  hired  him  just 

the  same,  for  he  won't  steal  a  train." 

Much  Governed. — "Why  do  you  call  up 
at  this  box,  my  man?" 

"To  learn  what  new  laws  have  been 
passed  since  I  went  on  duty,"  answered 
the  policeman. 

An  Exhaustive  Hypothesis. — "Well.  1  be- 
gan my  thirty-thousand-word  hypothetic- 
al question  today." 

"Seems  to  me  that  will  exhaust  you. 
Who'll  make  the  closing  argument  ?" 

"My  son.  He  starts  law  school  next 
week.  He  outdit  to  be  trraduated  by  the 
time  I  finish." — Louisville  Courier- jour- 
nal. 
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A  Timely  Work  of  Great  Importance 

Fraudulent  Conveyances 
And  Creditors'  Remedies 


Including  the  Right,  and  Remediem  under  the  Bankruptcy 
Act— By  Dewitt  C.  Moore,  of  the  New  York  Bar, 
author  of   "The  Law  of  Carrier,." 


<J  An  Exhaustive  Treatise  on  this  most  Important  and 
Interesting  Branch  of  the  Law,  covering  the  entire  field 
of  the  Law  and  Practice,  and  furnishing  to  Litigants  a 
Practical  Guide. 

q  THE  MULTITUDE  OF  CASES  INVOLVING 
FRAUDULENT  ALIENATIONS  of  their  property  by 
debtors  to  defeat  the  claims  of  creditors  are  carefully  and 
systematically  reviewed. 

q  FRAUDULENT  TRANSFERS  AS  ACTS  OF  BANKRUPTCY,  and  the 
Remedies  therefor  under  the  National  Bankruptcy  Act.  are  given  special  and  ex- 
tended consideration ;  also,  the  Procedure  of  Trustees  in  Bankruptcy  in  actions  (either 
in  state  or  Federal  courts)  for  the  Recovery  of  Assets  Fraudulently  Transferred  by 
the  Bankrupt  mote  than  four  months  before  the  commencement  of  bankruptcy 
proceedings. 

qTHE  DECISIONS  OF  THE  FEDERAL  AND  STATE  COURTS  upon 
the  many  questions  arising  in  the  exposition  of  the  famous  statute  of  KJuabrth  and 
similar  statutes  in  this  country  against  fraudulent  conveyances  or  transfers  of  property, 
real  or  personal,  are  collated  and  discussed.  The  English  and  Canadian  authorities 
are  cited  and  reviewed. 


flTHE  STATUS  AND  RIGHTS  OF  CREDITORS,  the  remedies  which  may 
be  pursued,  and  the  methods  of  procedure  are  fully  set  forth. 

q  THE  CITATION  OF  AUTHORITIES  from  the  earliest  to  the  latest  is  most 
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A  New 
Edition 


Loveland  on 
Bankruptcy 

A  new  edition  of  this  remarkable  work  on  the  subject  of  BANK- 
RUPTCY is  now  on  the  press,  having  been  entirely  re- written  during 
the  past  two  years  by  Mr.  Frank  O.  Loveland,  the  author,  whose  work 
as  Clerk  of  the  Circuit  Court  of  Appeals  at  Cincinnati,  and  whose 
experience  has  placed  him  among  the  greatest  of  living  authorities 
on  Federal  Practice,  being  constantly  consulted  by  Bench  and  Bar 
on  intricate  points  of  Law  and  Equity  arising  in  the  Federal  Courts. 

This  Edition  will  contain  features  not  found  in  any  other  work  on 
the  subject  It  will  contain  every  amendment  to  the  Act,  and 
every  case  up  to  the  time  of  going  to  press — fully  considered  and 
cited.  It  will  be  without  doubt  the  most  practical,  complete  and 
scholarly  treatise  on  Bankruptcy  written  to  date. 

It  is  the  only  work  on  Bankruptcy  cited  by  the  Judges  of  the 
United  States  Supreme  Court,  in  their   opinions.     This  is  the 

4 th 
EDITION 


in  2  large  volumes  of  about  1,000  pages  each 
bound  in  sheep  or  buckram. 

Order  now  and  we  will  ship  from  the  first  tot 
received  from  the  bindery. 
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BY  ALBERTS.  OSBORN 


WITH 

The  Aids  of  Chemiatry,  Photography, 
Microscopy,  Mathematics  and  Psycholoay. 


WITH 
Significant  Introduction 
By  Prof.  John  H.  Wirmora 


Twenty  years  of  experience  in  the  study  of  handwriting,  expert  knowledge  of  photography  which 
has  served  him  so  well  in  his  work,  and  actual  participation  in  the  greatest  trials  of  recent  years  in  which 
Questioned  Documents  have  formed  an  important  part,  enable  the  author  of  this  work  to  present  the 
principles  appertaining  to  the  subject  in  a  manner  that  has  merited  the  praise  of  every  attorney 
who  has  read  the  book. 

It  has  been  the  author's  aim  to  produce  a  work  of  definite  usefulness  to  the  profession,  to  aid  the 
attorney  in  the  discovery  and  proofs  of  facts  in  any  inquiry  involving  the  genuineness  of  a  document ; 
to  offer  definite  methods  of  procedure ;  to  be  of  immediate  assistance  enabling  him  to  act  promptly. 

The  book  is  divided  into  26  chapters  and  is  expensively  printed,  with  over  two  hundred  illustrations, 
a  chapter  on  inks  illustrated  in  colors,  and  special  discussion  of  questioned  typewritings — a  subject  never 
before  treated — together  with  full  discussion  of  forgeries,  anonymous  letters,  the  use  of  the  camera  and 
the  microscope,  handwriting,  paper,  and  the  legal  decisions. 


To  District  Attorn,  y  , 

To  U.  S.  District  Attorney* 

To  U.  S.  Commissioners 

HAVE  YOU 

Under  investigation 
A  Disputed  Signature 
An  Anonymous  Letter 
An  Alleged  Erasure 
A  Disputed  Alteration 
A  Questioned  Typewriting 

THIS  BOOK 

will  trD  you  how  to  examine  s 
suspected  of  disputed  document  ; 
what  to  do  first,  next  and  but.  It 
will  help  you  to  make  your  own 
<■!(«-<  tn r  ■  it  will  help  you 
to  cross-examine  advene  witnesses 
ec  and  slull :  it  will 
of  pHonxrrspKic  snd 
of  the  very 
pcants  of  grrslnt  importance  as 
lakrn  from  great  trials. 


What  Prof.  Wigmore  Says: 

"  The  feature  of  Mr.  Osborn 's  book  which,  will  perhaps 
mark  its  most  progressive  aspect  is  it*  insistence  upon  the 
reason!  (or  an  opinion — not  the  bare  opinion  alone. 

*  *  *  If  Judges  and  Lawyers  can  thoroughly  grasp 
the  author's  faith  in  the  value  of  explicit,  rational  data 
for  expert  opinions,  the  whole  atmosphere  of  such  inquiries 
will  become  more  healthy. 

*  *  *  The  book  abounds  in  the  fascination  of  solved 
mysteries  and  celebrated  cases. 

*  *  *  Psychology,  mathematics  and  literature,  as  well 
as  chemistry,  photography  and  microscopy,  arc  made  to 
serve.  The  reader  arises  with  a  profound  respect  for  the 
dignity  of  the  science  and  the  multifarious  dexterity  of 
the  art." 

525  Pages    200  Illustrations—Bound  in  Cloth 
$5.25  Delivered 
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on  handwriting. 

If  you  must  sttack  a  fraudulent 
document   snd  prove  it  to  be  a 

FORGERY 

If  you  must  defend  a  documen  I 
under  unwarranted  suspicion  and 
prove  it  to  be 

GENUINE  WRITING. 

THIS  BOOK 

founded  as  it  is  on  actual  exper- 
ience, will  render  immediate  aaas- 
Isnce.  It  gives  the  definite  meth- 
ods of  procedure  ;  the  proved  results 
of  the  latest  investigstiont  I  the 
known  facts  and  the  undrdvtng 
principles,  fully  illustrated,  ex- 
plained, amplified  snd  indexed. 
No  such  work  has  been  available 
to  the  profession  before. 
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CORNELL  UNIVERSITY 

COLLEGE  OF  LAW 
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nn<l  jircixirutory  schools,  include*  one  year  of  instruction  in 
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DEAN  OF  THE  COLLEGE  OP  LAW, 
Cornell  University,  Ithaca,  IT.  T. 

University  of  South  Dakota 

COLLEGE  OF  LAW 

Three  yean  count  for  degree  of  LL.B.  $50,000  new  law 
building  ( 1909);  strong  1  acuity;  law  library;  literary  societies; 
thorough  training.  Equivalent  of  4  yean  high  school  course 
niccmry  for  admjanon.    Address:  Thoma*  Sterling,  Dean. 

COLLEGE  OF  LAW,       Vermillion.  S.  D. 

IDoiiljingtim  (t nllcrjr  of  Ham 

Three  years'  course  (or  degree  I, .LB.  Only  Co-Educa- 
tional Law  School  in  Washington,  D.  C  Postgraduate 
course  one  year  degree  LL.M.  Evening  classes. 

Equivalent  to  (our  yew  high  school  course  required  as 
preparation.    Fifteenth  year.    For  catalogue,  address, 

E.  S.  MUSSEY,  Dean 
1317  New  York  Avenus  Washington.  D.C. 


Creighton  College  of  Law 

OMAHA.  NEBRASKA 

Member  of  Association  of  American  Law  Schools.  Diploma 
admit*  to  practice.  Teacher*  are  practitioner!  graduated  front 
leading  law  school*.  Three-year  day  course  and  fuur-year  night 
course,  leading  Id  LI—  B.  degree.  Fat  detailed  inf  ormation  address 

Department  C.  -:- 


210  South  18th  St. 


TRINITY  COLLEGE 
LAW  SCHOOL 

Three  years'  course  for  the  degree  of  B.L.  Two  yean" 
course  for  preparation  (or  Bar  Examination.  Member  Associa- 
tion of  American  Law  Schools.  Address:-  D.  W.  Newsom, 
Registrar,  Durham,  N.  C.  for  further  information. 


DRAKE  UNIVERSITY 

COLLEGE  OF  LAW 
Three  years  course  leading  to  degree  LLB.  Complete 
equipment,  excellent  library  and  unusual  court  privileges. 
Address 

Drake  University,  Des  Moines,  Iowa. 


LAW  American  Central  Law  School 


Complete  coune  in  two  yean  under 
tional  lil.rary  and  court  fsi  ilitiet. 
Only  institution  in  Indiana  devoted 
exclusively   to    legal  instruction. 
Catalog  upon  request. 

T.  J.  Moll.Ph.B.,  LLM.(Corntlf).D«an 

639  Law  Bldg.    Indianapolis,  Ind. 


hie  faculty.  Excep- 
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University  of  Michigan 


DEPARTMENT  OF  LAW 


ANN  ARBOR 


Three  yean'  course  leading  to  the  degree  of  1  I  B.  The  degree  of  Jura 
Doctor  (J.  D.)  open  to  graduate*  of  approved  universities  and  colleges. 
Credit  towards  either  degree  may  be  obtained  through  work  in  the  summer 
session  of  ten  week*.  Regular  n  aaiiai  October  to  June  inclusive.  Law 
library  of  about  30,000  volume*.    For  announcement*  address 

Department  of  Law,  University  of  Michigan,  Box  C. 


University  of  Denver  Law  School 


{Mtmitr  •/  A  n i  Am*HmtU+  «/  Law  asSjanS, 

Three  Year*  Course  for  degree  of  LL  B  Faculty  com- 

■••^■^"""^■•^■•aaaaaaasaaa  posed  of  active  practitionen  who  are 
law  school  graduates.  Special  attention  given  to  Mining  Law  and 
Irrigation  Law.  Thegachool  maintain*  a  Legal  Aid  dispensary  where 
actual  practice  is  taught.  Eighteenth  year  open*  September  7,  1910. 
For  further  information  address  Dept.  L. 

GEORGE  C.  MANLY.  Dean.  DENVER.  COLO. 


WASHBURN  COLLEGE 

School  of  Law 

Three  yean'  accredited  course.  Exceptional  opportunities :  Stat*  Law 
Library  of  50,000  volume*  open  to  all  student* ;  all  state  and  Federal  court* 
dose  to  school :  employment  for  student* ;  expense*  low ;  plenty  of  room 
in  Kansas  fur  young  attorney*.  Address: 

Wm.  R.  Arthur,  Dean,  Tope  lea,  Kansas 


University  of  Pennsylvania  Law  School 

( Member  of  American  Association  of  Law  Schools. ) 
The  Faculty  endeavor*  to  so  conduct  it*  course*  that  student*  may 
acquire  ability  to  cope  with  legal  problems  and  obtain  a  thorough 
practical  knowledge  of  the  rule*  of  law.  Three-year  course  leading 
to  1.1-  K.  1.1.  M.  1*  conferred  after  one  year  of  special  work  and  writing 
of  tneai*  satisfactory  to  the  Faculty.  One  of  the  largest  Law  Libra- 
ries in  the  United  States.    Fur  further  information  address 

    De*n  of  law  School, 

UNIVERSITY  OP  PENNSYLVANIA.  Philadelphia.  Pa. 
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Business  before  Cbe  Patera 
Office  relative  to  inventions, 
trade-marks,  etc.  riven  care- 
ful and  prompt  attention. 
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WATSON  E.  COLEMAN 
Patent  Lawyer  Washington,  d.  C. 
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Stole  No.  628.  W.  P.  Story  BuMna.  Sixth  and  Broadway. 
COMMERCIAL,  CORPORATION^  RfiAL  ESTATE  and 
PROBATE  LAW.  Expert  Notary  and  Stenographer  in  other. 
Quick  action,  prompt  return*.  Reference!:  Central  National  Bank  ; 
Home  Telephone  Company ;  Tuft*- Lyon  Arm*  Co..  Lo)  Angeles 
Former  Clients:  The  Lawyer*  Co-op.  Pub.  Co..  Rochester,  N.  Y* 


WANTED 


An  attorney  of  12  yean  active 
practice  who  ha*  met  financial 
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anywhere.  "Itagga  on  How  to  Run  a  Corporation"  free  to  companies  incorporated  through  us.  This  la 
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$t  "Tonic 

For  the  restoration  of  energy; 
the  relief  of  mental  and  nervous 
exhaustion;  and  to  give  one  a 
good  appetite  there  is  nothing  so 
beneficial  as 

Hereford's 
Acid  Phosphate, 


■  R  umlord  Chemical  Works ,  I 


Vacation  Reading 

la  our  large  «tock  of  law  books  we  have 
nimc  items  of  »cm i  l<-  jnl  literature  which 
«ea  very  desirable  reading   for  tbe 
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few  of 


The  Famous  Breckenbridge  Breach  of 
Miscellaneous  Writings,  Joseph  P. 
Country  Banker,  by  Rse,  1096, 
Clmloo'i  Extra.  Casta.  1896, 

Celebrated  Trials.  1896.  doth. 
Donovan*!  Art  of  the  Advocate, 

"       Skai  in  Ttiak.      -      .  . 

"       Tact  in  Court.  ... 

"  Speeches  and  Speechmsking,  - 
Dh'l Lite  of  J  no.  Marshall,  doth.  3  vol*.,  1903.  •  . 
Erskjne'i  Speeches,  4  vols.  1 876,  doth,  edited  by  High  • 
Fuller's  French  Triak,  Impostors  and  Adv.  1 882  doth. 
Life  of  Lord  Jno.  Campbell,  by  Hardcertk  2  vols.  1861. 
Uncoin's  History  (Coostl)  of  N.  Y„  5  vols.,  doth.  - 
Message*  and  Papers  of  the  Presidents,  10  vok..  half  Mar. 

'99,  

Messages  and  Pipers  of  the  President*.  1 0  vok.,  doth,  '99. 
Rerd'i  Modern  Eloquence,  I  5  vok.,  half  Morocco, 
RecoOectioru  of  Lord  Coleridge.  1895.  doth,  • 
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Du  Pont  Building,  Wilmington,  Delaware 
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THE  address  of  Justice  Lurton,  of  the 
United  States  Supreme  Court,  was 
the  feature  of  the  morning  joint  session 
of  the  Virginia  and  Maryland  Bar 
Associations.  His  theme  was  that  the 
Supreme  Court  should  simply  exercise  its 
judicial  powers,  and  that  no  courts  should 
assume  legislative  powers. 

"Which  shall  it  be?"  he  inquired,  "A 
government  of  law,  or  a  government  of  men  ? 
Is  there  not  a  growing  disposition  to  dis- 
regard the  limitations  which  we  have  placed 
upon  those  in  authority,  and  a  tendency 
to  applaud  the  doing  of  things  which  we 
wish  done,  regardless  of  whether  lawful  or 
unlawful  ?  If  one  in  power  does  things  which 
displease  us,  we  are  swift  to  inquire  into  his 
authority,  but  is  that  so  if  the  things  done  meet 
with  our  approval?" 

Great  applause  greeted  his  utterance  that  the 
law  must  be  changed  directly,  not  indirectly. 

Justice  Lurton  declared  that  the  great  body 
of  immigrants  are  unfamiliar  with  American 
constitutional  ideas,  and  their  ignorance  of  such 
ideas  is  the  cause  of  much  popular  complaint 
against  the  courts  and  the  law.  He  urged 
simple  faith  in  the  institutions  of  this  govern- 
ment, and  the  maintenance  of  the  independence 
of  the  legislative,  judicial,  and  executive  de- 
partments of  the  government. 

Xote : — A  group  portrait  of  those  attending  the  meet- 
ing of  the  I  irginia  and  Maryland  liar  Associations 
appears  on  the  reverse  of  this  page.  Justice  Lurton 
may  be  seen  sitting  in  the  second  rorv  near  the  center  of 
the  picture. 
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Boycotts 


Principles  Applicable  in  Determining  the  Lawfulness  of  a  Boycott 

by  a  Labor  Union 


BY  ALMOND  G.  SHEPARD 


XE  of  the  vexing 
questions  growing 
out  of  industrial 
disputes,  yet  to  be 
settled,  is  the  right 
of  members  of  la- 
bor organizations  to 
bestow  their  patron- 
age or  beneficial  in- 
tercourse, and  the 
right  to  control  or  induce  the  acts  of  oth- 
ers in  the  bestowal  of  their  patronage  or 
beneficial  intercourse,  to  the  injury  of 
those  whom  they  denominate  unfriendly 
to  labor  and  with  whom  they  are  at 
the  time  engaged  in  an  industrial  dispute. 
In  the  solution  of  this  question,  many 
variant  theories  have  been  formulated,  all 
to  a  greater  or  less  degree  based  upon 
certain  fundamental  principles  of  law, 
which  are  also  involved  in  much  uncer- 
tainty and  confusion.  It  is  this  latter  fact 
which  has  occasioned,  to  a  great  extent  at 
least,  the  conflict  to  be  found  in  the  deci- 
sions involving  the  lawfulness  of  the  ex- 
ercise by  unions  of  different  means  to 
divert  the  trade,  not  only  of  their  mem- 
bership, but  also  of  third  persons,  from 
those  with  whom  they  are  engaged  in  an 
industrial  dispute. 

Unfortunately,  in  passing  upon  this 
question,  some  courts  have  formulated 
doctrines  which  would  seem  to  have  no 
application  in  matters  of  litigation  other 
than  industrial  disputes.  This  has  given 
rise  to  the  claim  upon  the  part  of  labor 


unions  and  their  friends  that  some  courts 
arc  partial  to  the  employer  in  disposing  of 
questions  relating  to  industrial  disputes. 
It  seems  to  be  quite  generally  conceded 
that  there  is  some  ground  for  this  claim, 
at  least  in  some  instances,  and  to  an  ex- 
tent sufficient  to  have  received  recogni- 
tion and  notice  in  the  plat  forms  of  the 
two  great  political  parties,  and  to  have 
been  the  subject  of  a  bill  in  Congress  re- 
lating to  such  controversies  in  the  Feder- 
al courts,  which  has  the  approval  of  the 
President,  who  himself,  when  judge,  was 
frequently  called  upon  to  determine  many 
of  the  questions  involved  in  litigation  of 
this  character,  and  whose  utterances  on 
the  subject  will  hereafter  be  more  par- 
ticularly noticed. 

Origin  and  Meaning  of  Term  "Boycott." 

In  view  of  the  foregoing  conditions, 
it  is  a  matter  of  considerable  importance 
to  determine  whether  the  proper  dis- 
posal of  such  questions  requires  the  ap- 
plication of  any  principles  of  law  other 
than  such  as  would  be  properly  applicable 
to  substantially  similar  questions  not  in- 
volving industrial  disputes. 

The  question  raised,  although  broader 
than  acts  usually  comprised  within  the 
term  "boycott,"  is  generally  denominated 
by  that  term,  and  it  will  be  so  referred  to 
herein.  Indeed,  the  fact  that  the  term 
"boycott"  has  been  extended  to  cover  sub- 
stantially all  cases  involving  attempts  by 
labor  unions  to  divert  trade  or  patronage 


159 


Google 


160 


Case  and  Comment 


from  some  person  with  whom  they  are 
having  a  controversy  is  one  reason  for  the 
confusion  which  has  arisen  with  refer- 
ence to  the  general  question  as  to  the 
right  of  labor  unions  to  divert  trade  or 
patronage. 

As  originally  employed,  the  term  "boy- 
cott" designated  a  controversy  between 
Captain  Boycott,  a  farmer  of  Lough 
Mark,  in  the  wild  and  beautiful  district 
of  Connemara,  and  the  tenants  of  a  large 
landowner  of  that  district  for  whom  Boy- 
cott was  agent.    The  controversy  grew 
out  of  the  service  of  notices  on  many  of 
the  tenants  by  Captain  Boycott  as  agent. 
The  tenants  at  once  retaliated  by  a  system 
of  persecution  in  the  form 
of  inaction,  which  they  en- 
forced by  intimidation  and 
violence  little  short  of  mur- 
der.   The  method  pursued 
is  thus  described  by  Mr. 
Justice   McCarthy   in  his 
work  entitled  "England  un- 
der Gladstone:"  "The  pop- 
ulation of  the  region  for 
miles  round  resolved  not  to 
have  anything  to  do  with 
him,  and,  as  far  as  they 
could  prevent  it,  not  to  al- 
low anyone  else  to  have 
anything  to  do  with  him. 
His  life  appeared  to  be  in 
danger, — he  had  to  claim 
police  protection.  His  serv- 
ants fled  from  him  as  serv- 
ants flee  from  their  mas- 
ters in  some  plague- strick- 
en Italian  city.   The  awful 
sentence  of  excommunica- 
tion could  hardly  have  ren- 
dered him  more  helplessly  alone  for  a 
time.    No  one  would  work  for  him :  no 
one  would  supply  him  with  food.  He 
and  his  wife  had  to  work  in  their  own 
fields  themselves,  in  most  unpleasant  imi- 
tation of  Theocritan  shepherds  and  shep- 
herdesses, and  play  out  their  grim  eclogue 
in  their  deserted  fields  with  the  shadows 
of  the  armed  constabulary  ever  at  their 
heels.    The  Orangemen   of  the  north 
heard  of  Captain  Boycott  and  his  suffer- 
ings, and  the  way  in  which  he  was  hold- 
ing his  ground,  and  they  organized  as- 
sistance, and  sent  him  down  armed  labor- 
ers from  Ulster.    To  prevent  civil  war, 
the  authorities  had  to  send  a  force  of  sol- 


diers and  police  to  Lough  Mark,  and 
Captain  Boycott's  harvests  were  brought 
in  and  his  potatoes  dug  by  the  armed 
Ulster  laborers,  guarded  always  by  the 
little  army." 

Thus,  the  term  was  originally  em- 
ployed to  designate  not  only  a  policy  of 
inaction,  but  an  active  interference  with 
the  common  rights  of  another  by  pre- 
venting Captain  Boycott  from  exercising 
his  common  right  of  holding  business  and 
social  intercourse  with  others,  by  intimi- 
dating and  coercing  such  persons  as  he 
might  desire  to  deal  with  from  having 
any  business  dealings  with  him.  Not 
only  was  this  boycott  unlawful  for  the 
reason  mentioned,  but  for 
the  further  reason  that  the 
primary  purpose  or  object 
was  maliciously  to  injure 
and  annoy  Captain  Boycott, 
and  not  for  the  direct  pur- 
pose of  benefiting  those  en- 
gaged therein.  As  thus  em- 
ployed, the  term  "boycott" 
designated  acts  which  were 
unlawful  per  se,  whether 
indulged  in  by  a  single  in- 
dividual or  a  collection  of 
individuals.  It  may  be  ob- 
served that  in  designating 
a  boycott  unlawful  per  se, 
the  courts  since  that  time 
have  apparently  had  refer- 
ence to  the  term  as  thus 
employed,  rather  than  to 
its  wider  scope. 

Thus,  President  Taft, 
then  judge,  said  that  the  es- 
sential feature  of  l)oycott- 
ing  was  the  exclusion  of 
the  employer  from  all  communication 
with  former  customers  and  materialmen 
by  threats  of  similar  exclusion  of  the  lat- 
ter if  dealings  were  continued.1 

It  was  undoubtedly  with  this  under- 
standing of  the  term  that  this  learned 
jurist  and  statesman,  in  a  later  case8  re- 
marked that  "boycotts,  though  unaccom- 
panied by  violence  or  intimidation,  have 
been  pronounced  unlawful  in  every  state 
of  the  United  States  where  the  question 
has  arisen,  unless  it  be  in  Minnesota. 

1  Mnorcs  v.  bricklayers'  Union  No.  1,  23 
Ohio  L.  J.  48. 

8  Thomas  v.  Cincinnati,  X.  O.  &  T.  P.  R.  Co. 
4  Inters.  Com.  Kcp.  788,  62  Fed.  803. 
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They  are  held  to  be  unlawful  in  Eng- 
land." This  case  involved  the  right  of 
employees  to  refuse  to  handle  the  cars  of 
another  company  for  the  purpose  of  co- 
ercing their  employer  to  break  off  busi- 
ness relations  with  such  company,  with- 
out thereby  expecting  to  obtain  any  direct 
advantage  to  themselves,  but  primarily 
for  the  purpose  of  injuring  such  com- 
pany. 

Cases  involving  such  a  state  of  facts  do 
not  present  as  serious  a  question  as  does 
the  question  of  the  right  of  a  labor  or- 
ganization to  divert  the  trade  of  its  mem- 
bers and  others  from  one  with  whom 
they  are  having  a  controversy,  although 
there  is  a  considerable  conflict  among  the 
courts  as  to  the  right  of  labor  organiza- 
tions to  direct  their  members  to  refuse  to 
handle  the  product  of  one  with  whom 
they  are  at  war  industrially* 

Doctrine  of  Conspiracy. 

The  general  question  as  to  the  right  to 
divert  trade  is  not  so  easily  disposed  of. 
Some  courts,  apparently  influenced  in 
part  at  least  by  the  foregoing  cases,  and 
in  part  by  the  application  of  a  generally 
disapproved  and  obsolete  principle  that 
an  act,  though  lawful  if  done  by  a  single 
individual,  is  rendered  unlawful  if  done 
by  a  collection  of  individuals,  have  assert- 
ed that  attempts  by  labor  organizations  to 
divert  the  patronage  of  their  member- 
ship and  third  persons  from  a  person  with 
whom  they  were  having  an  industrial  con- 
troversy, are  unlawful,  although  no  in- 
timidation or  coercion  is  resorted  to,  oth- 
er than  the  mere  fact  of  numbers,  and 
•  even  though  the  primary  object  sought 
was  lawful  and  the  means  employed,  if 
done  by  one.  lawful.* 

The  reasoning  of  these  cases  is  to  the 
effect  that,  although  it  may  be  lawful  for 
a  single  individual  to  bestow  his  patron- 
age as  he  chooses,  and  to  induce  or  per- 

>Nott  in  12  L.R..MN.S.)  642. 

*Oxley  Stave  Co.  v.  Coopers'  International 
Union,  72  Fed.  695;  Loewe  v.  California  State 
Federation  of  Labor,  139  Fed.  71;  Rockcy 
Mountain  Bell  Tcleph.  Co.  v.  Montana  Federa- 
tion of  I-abor.  156  Fed.  809;  Martin  v.  McFall, 
65  X.  J.  Eq.  91.  55  Atl.  465;  George  Jonas 
Glass  Co.  v.  Glass  Bottle  Blowers'  Asso.  72 
N.  J.  En.  653.  66  Atl.  953;  American  Federa- 
tion of  Labor  v.  The  Bucks  Stove  and  Range 
Company,  3?  Washington  Law  Rep.  154  (161, 
162). 


suade  others  to  bestow  their  patronage  in 
accordance  with  his  ideas,  yet  such  action 
by  a  number  of  individuals,  although  the 
object  sought  be  a  lawful  one,  is  unlawful 
because  of  the  mere  fact  of  the  number 
engaged  therein, — that  of  itself  amount- 
ing to  unlawful  coercion  and  intimida- 
tion ;  and  such  an  attempt  is  denominated 
a  conspiracy  and  enjoined  in  equity  on 
that  ground. 

This  reasoning  is  a  departure  from  the 
well-settled  rules  relating  to  torts  and 
conspiracies,  and  will  not  stand  the  test 
applicable  thereto. 

As  Affected  by  Lawfulness  of  Organization. 

In  the  first  place,  it  must  be  conceded 
that  a  labor  organization  organized  for 
the  purpose  of  obtaining  better  wages, 
shorter  hours,  and  otherwise  enhancing 
or  benefiting  the  condition  of  the  mem- 
bers, is  a  lawful  organization.  In  a  late 
case8  the  contention  was  made  that  the 
purpose  and  effect  of  labor  organizations 
was  subversive  alike  of  the  fundamental 
rights  of  the  employer  to  manage  his  own 
business  and  of  the  employees  to  bestow 
their  labor  as  they  might  elect.  Answer- 
ing this  contention  the  court  said  :  "This 
kind  of  argument  enters  deeply  into  the 
domain  of  political  science,  and  might 
well  be  addressed  to  a  body  of  construc- 
tive statesmen,  or  men  originally  contem- 
plating a  labor  organization ;  it  is  an  ar- 
gument that  would  be  pertinent  against 
the  organization  of  society  into  govern- 
ment. The  will  of  the  individual  must 
consent  to  yield  to  the  will  of  the  major- 
ity, or  no  organization,  either  of  society 
into  government,  capital  into  combina- 
tion, or  labor  into  coalition,  can  ever  be 
effected.  The  individual  must  yield  in 
order  that  the  many  may  receive  a  great- 
er benefit.  The  right  of  labor  to  organize 
for  lawful  purposes,  and  by  organic 
agreement  to  subject  individual  members 
to  rules,  regulations,  and  conduct  pre- 
scribed by  the  majority,  is  no  longer  an 
open  question  in  the  jurisprudence  of 
this  country." 

And  in  a  well-considered  English  case6 
Lord  Hcrschell  remarked  that  it  was  not 
for  their  Lordships  to  express  any  opin- 

*  Wabash  R.  Co.  v.  Ilannahan,  121  Fed.  563. 
•Allen  v.  Flood  [1898]  A.  C.  129,  17  Eng. 
Rul.  Cas.  285. 
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ion  on  the  policy  of  trade  unions,  mem- 
bership of  which  may  undoubtedly  in- 
fluence the  action  of  those  who  have 
joined  them,  and  added :  "They  are  now 
recognized  by  law ;  there  are  combina- 
tions of  employers  as  well  as  of  em- 
ployed. The  members  of  these  unions,  of 
whichever  class  they  are  composed,  act  in 
the  interest  of  their  class.  If  they  resort 
to  unlawful  acts,  they  may  be  indicted  or 
sued.  If  they  do  not  resort  to  unlawful 
acts,  they  are  entitled  to  further  their 
interests  in  the  manner  which  seem";  to 
them  best  and  most  likely  to  be  effectual." 

Concert  of  Action  When  Act  Otherwise 
Lawful 

It  would  seem  clear  that  there  is  noth- 
ing in  labor  unions  themselves  which 
could  be  said  to  amount  to  a  conspiracy 
as  that  term  is  generally  understood.  At 
common  law,  a  conspiracy  was  a  combi- 
nation of  persons  combined  to  commit  a 
felony.  As  thus  used,  it  could  have  no 
possible  application  to  the  question.  At 
the  present  time,  a  conspiracy  is  generally 
defined  to  be  a  confederation  to  do  some- 
thing unlawful  either  as  a  means  or  an 
end.7  Before  the  courts  may  punish  or 
prevent  a  conspiracy,  either  the  act  con- 
spired or  the  manner  of  its  doing  must 
be  unlawful.'  A  conspiracy  cannot  be 
made  the  subject  of  a  civil  action,  unless 
something  is  done  which  without  the 
conspiracy  would  give  a  right  of  action.9 

As  it  is  a  general  rule  grounded  in 
the  fundamental  principles,  that  an  act 
which,  if  done  by  one  alone,  would  con- 
stitute no  cause  for  action  in  tort,  can- 
not be  made  the  ground  of  such  an  action 
or  the  basis  for  relief  by  alleging  it  to 
be  done  by  or  through  a  conspiracy  of 
several.  The  quality  of  the  act  and  the 
nature  of  the  injurv  inflicted  mint  deter- 
mine the  question.16 

'State  v.  Bacon,  27  R.  I.  252,  61  All.  653. 

•  Jetton-Dekle  Lumber  Co.  v.  Mather,  53 
Fla  969.  43  So.  590. 

•  Cooley.  Torts,  3rd  ed.  210;  Bowen  v. 
Mathcson,  14  Allen,  499;  Robertson  v.  Parks, 
76  Md.  118,  24  Atl.  411;  Brackctt  v.  Griswold, 
112  X.  Y.  454,  20  N.  E  376;  Martens  v.  Reilly, 
109  Wis.  464.  84  X.  W.  840;  Hnttley  v.  Sim- 
mons (1898)  1  Q.  B.  181,  following  Kearney  v. 
Lloyd.  Ir.  L.  R.  26  Eq.  268. 

"Kimball  v.  Harman.  34  Md.  407.  6  Am. 
Rep.  340;  Hntchins  v.  Hutchins,  7  Hill.  104; 
Adler  v.  Fenton,  24  How.  407,  16  L.  ed.  696; 
Wellington  v.  Small,  3  Cush.  145.  50  Am.  Dec. 
719;  Cottercll  v.  Jones.  11  C.  B.  713. 


The  cases  which  apply  the  doctrine  that 
an  act  lawful  if  done  by  one  becomes  un- 
lawful if  done  by  many,  because  the  mere 
fact  of  numbers  constitutes  unlawful  in- 
timidation or  coercion,  or  because  the  in- 
jury inflicted  is  greater,  and  hence  is  a 
conspiracy,  not  only  assert  a  doctrine  that 
will  not  stand  comparison  with  the  gen- 
eral doctrine  of  conspiracy,  but  assert  a 
test  that  is  illogical  as  well.  In  substance, 
it  amounts  to  an  assertion  that  concerted 
action  is  illegal  because  it  is  concerted  ac- 
tion, thus  completely  ignoring  the  well- 
settled  doctrine  that  the  foundation  ot 
every  action  of  tort,  apart  from  the  ques- 
tion of  malice,  is  an  act  wrongful  and 
which  may  be  qualified  legally  as  an  in- 
jury. "It  is  essential  in  tort  that  the  act 
complained  of  be  legally  wrongful  as  re- 
gards the  party  complaining;  that  is,  it 
must  prejudicially  affect  him  in  some 
legal  right ;  merely  that  it  will,  however 
directly,  do  him  harm  in  his  interests  is 
not  sufficient."11 

The  only  English  support  for  the  doc- 
trine that  mere  concert  of  action  may 
make  an  otherwise  lawful  act  unlawful 
is  the  famous  case  of  the  Tubwomen  v. 
The  Brewers  of  London,  an  apparently 
mythical  case,  wherein  the  rule  w  as  sup- 
posed to  have  been  declared  that  it  was 
unlawful  for  the  tubwomen  of  London 
to  have  resorted  to  concerted  action  to 
secure  better  wages.  No  such  case  is  re- 
ported, and  the  only  case  that  could  rea- 
sonably be  said  to  be  referred  to  is  that 
of  Attorney  v.  Starling,1*  which,  how- 
ever, docs  not  sustain  the  rule  as  thus 
broadly  stated. 

The  general  theory  of  conspiracy  as  an 
element  in  determining  the  lawfulness  of 
an  attempt  by  a  labor  organization  to  di- 
vert trade,  based  upon  the  theory  that 
such  attempt  by  the  concerted  action  of  a 
number  of  individuals  constitutes  a  con- 
spiracy, although  the  act  would  be  lawful 
if  done  by  one,  does  not  receive  the  sup- 
port of  the  weight  of  authority  of  this 
country,  and  is  disapproved  by  the  Eng- 
lish decisions.  In  this  connection,  and 
before  taking  up  the  cases  that  disap- 
prove of  this  doctrine,  it  may  be  of  benefit 
to  remember  that  an  individual  has  the 
undoubted  right  to  bestow  his  patronage 

11  Rogers  v.  Rajendro  Dntt.  13  Moore  P. 
C.  C.  209. 
1«  1  Keble,  650. 
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upon  whomsoever  he  pleases.  This  may 
be  said  to  be  a  positive  right  which  he 
may  exercise  without  being  called  to  ac- 
count for  his  motive  or  reason  in  bestow- 
ing his  patronage  upon  one  individual 
and  refraining  from  patronizing  another. 
In  addition  to  this  positive  right,  he  has 
the  common  right  to  enjoy  the  benefits  of 
his  occupation,  trade,  or  business  without 
unlawful  interference  from  others.  He 
has  a  right  to  resort  to  lawful  means  to 
better  his  condition,  and  to  that  end,  if 
he  is  a  laborer,  he  has  a  right  to  buy  the 
products  produced  by  his  employer  and 
refuse  to  buy  the  product  of  some  one 
whom  he  deems  to  be  unfriendly  to  his 
interests.  If  he  has  this  right  as  an  in- 
dividual, there  is  no  lawful  reason  why  he 
cannot  exercise  this  right  in  concert  with 
others  equally  interested  with  him,  un- 
less the  doctrine  of  conspiracy  as  already 
considered  be  applied.  If  he  is  engaged 
in  an  industrial  dispute  with  his  employer, 
he  has  the  undoubted  right  to  refrain 
from  bestowing  any  of  his  patronage  up- 
on such  employer.  And,  in  order  to  bring 
to  a  successful  end  such  controversy,  he 
has  the  common  right  of  interfering  with 
his  employer's  business  to  the  extent  of 
inducing  others  to  refrain  from  patroniz- 
ing such  employer,  providing  he  does  not 
attempt  actual  coercion  and  intimidation 
other  than  appeals  and  moral  suasion. 
This,  however,  is  a  common  or  qualified 
right,  and.  as  will  be  hereafter  shown,  is 
unlawful  if  the  primary  purpose  is  to 
maliciously  injure  the  business  of  his  em- 
ployer rather  than  to  aid  himself. 

Test  of  Legality  of  Concerted  Action. 

In  determining  the  question  of  the  law- 
fulness of  the  exercise  of  these  rights  by 
a  collection  or  combination  of  individuals 
acting  in  concert,  the  same  test  should  be 
applied  as  is  applicable  in  determining  the 
exercise  of  the  same  right  by  an  indi- 
vidual. 

And  it  may  be  said  that  the  weight  of 
authority  in  this  country,  and  the  settled 
rule  of  England,  is  to  apply  these  princi- 
ples in  determining  the  lawfulness  of  the 
exercise  of  the  same  right  by  a  labor 
union.  As  applied  to  a  combination  of 
traders,  it  has  been  held  that  what  one 
trader  may  do  in  respect  of  competition, 
a  body  or  set  of  traders  can  lawfully  do. 


In  a  leading  English  case  involving  this 
question1*  Lord  Morris  so  declared  the 
rule,  and  asserted  that  "a  body  of  traders 
whose  motive  object  is  to  promote  their 
own  trade  can  combine  to  acquire  and 
thereby  in  so  far  to  injure  the  trade  of 
competitors,  provided  they  do  no  more 
than  is  incident  to  such  motive  object 
and  use  no  unlawful  means." 

The  latest  utterance  of  the  English 
court  upon  this  question  is  that  of  Big- 
ham,  J."  who  remarked  that  "an  action- 
able conspiracy  exists  when  a  number  of 
men  combine  either  to  do  an  unlawful 
act  or  to  do  a  lawful  act  by  unlawful 
means.  I  have  already  said  that,  in  my 
opinion,  the  acts  of  the  individual  de- 
fendants were  not  unlawful  and  there  is 
good  authority  for  saying  that  a  combi- 
nation entered  into  for  the  mere  purpose 
of  doing  a  lawful  act  cannot  constitute  an 
actionable  conspiracy.  In  order  to  give  a 
cause  of  action,  the  combination  to  do  the 
lawful  act  must  be  entered  into  with  a 
malicious  intention  of  damaging  the 
plaintiff,  and  must  cause  him  damage. 
Here  no  such  conspiracy  ever  in  fact  ex- 
isted, for  there  never  was  any  malicious 
intention." 

This  is  also  the  doctrine  of  the  ma- 
jority of  the  American  courts.  In  one  of 
the  leading  cases  on  the  subject1*  the 
court  said:  "To  maintain  a  bill  on  the 
ground  of  conspiracy,  it  is  necessary  that 
it  should  appear  that  the  object  relied  on 
as  the  basis  of  the  conspiracy,  or  the 
means  used  in  accomplishing  it,  were  un- 
lawful. What  a  person  may  lawfully  do, 
a  number  of  persons  may  unite  with  him 
in  doing,  without  rendering  themselves 
liable  to  the  charge  of  conspiracy." 

In  another  leading  case  on  the  sub- 
ject" Mr.  Justice  Parker,  speaking  for 
the  majority  of  the  court,  declared  the 
rule  to  be  that  "whatever  one  man  may  do 
alone,  he  may  do  in  combination  with 
others,  provided  they  have  no  unlawful 

»  Mogul  S.  S.  Co.  v.  McGregor  [1892]  A.  C. 

25. 

14  Glamorgan  Coal  Co.  v.  South  Wales  Min- 
ers' Federation  [1903]  1  K.  B.  136. 

"Macaulcy  Bros.  v.  Tierney,  19  R.  I.  255. 
61  Am.  St.  Rep.  770,  33  Atl.  1,  37  L.R.A.  455. 

Jfl  National  Protective  Asso.  v.  Cumming, 
170  N  Y  315,  88  Am.  St.  Rep.  648,  63  N.  E. 
m.  58  1..R.A.  135. 
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object  in  view.  Mere  numbers  do  not 
ordinarily  affect  the  quality  of  the  act." 

Upon  the  same  question  in  a  later  case17 
it  was  said:  "It  is  not  in  the  breast  of 
the  court  to  stamp  as  illegal  a  combina- 
tion for  the  betterment  of  the  interests 
of  the  members  thereof,  or  of  some  of 
them,  and  which,  without  incidental  vio- 
lence or  intimidation,  severs  all  business 
dealings  with  an  outsider  until  it  may  se- 
cure it.  If  this  be  illegal,  where  can  we 
draw  the  line  so  as  to  countenance  asso- 
ciation to  insure  united,  and,  therefore 
effective,  action  to  right  what  seems 
wrong,  or  to  correct  what  seems  an  abuse, 
or  to  mark  disapproval  of  some  policy  in 
the  everyday  affairs  of  our  social  life? 
The  protest  of  one  under  threat  of  ab- 
stention may  be  unheeded  in  view  of  the 
slightness  of  the  penalty,  when  a  like  pro- 
test of  many,  with  similar  threat,  is  ef- 
fective, and  only  because  the  penalty  is 
too  great  to  pay.  ...  It  may  be  that 
the  result  of  the  boycott  is  a  loss  to  him 
proscribed.  Else,  the  combination  would 
fail  of  its  purpose.  Hut,  when  the  re- 
sult sought  by  a  boycott  is  to  protect  the 
members  of  the  combination,  or  to  en- 
hance their  welfare,  that  loss  is  but  the 
incident  of  the  act,  the  means  whereby  the 
ultimate  end  is  gained." 

On  the  same  subject  in  a  late  decision 
by  the  supreme  court  of  Montana  11  it  is 
said :  "There  can  be  found  running 
through  our  legal  literature  many  re- 
markable statements  that  an  act  perfectly 
lawful  when  done  by  one  person  becomes, 
by  some  sort  of  legerdemain,  criminal 
when  done  by  two  or  more  persons  act- 
ing in  concert,  and  this  upon  the  theory 
that  the  concerted  action  amounts  to  a 
conspiracy.  Rut  with  this  doctrine  we 
do  not  agree.  If  an  individual  is  clothed 
with  a  right  when  acting  alone,  he  does 
not  lose  such  right  merely  by  acting  with 
others,  each  of  whom  is  clothed  with  the 
same  right.  If  the  act  done  is  lawful, 
the  combination  of  several  persons  to 
commit  it  does  not  render  it  unlawful.  In 

17  Straus  v.  American  Publishers'  Asso.  177 
X.  V.  491.  101  Am.  St.  Rep.  819.  69  X.  K.  1107. 
64  L.R.A.  701;  Mills  v.  I'nitcd  States  Printing 
Co.  99  App.  Div.  605.  91  X.  V.  SuPP.  185.  citing 
the  Cumming  Case. 

l>  Lindsay  &•  Co.  v.  Montana  Federation  of 
Labor.  37  Mont.  264.  127  A.n.  St.  Rep.  722, 
96  Pac.  127.  18  L.R  A.f  X.S.  I  707. 


other  words,  the  mere  combination  of  ac- 
tion is  not  an  element  which  gives  char- 
acter to  the  act.  It  is  the  illegality  of  the 
purpose  to  be  accomplished,  or  the  illegal 
means  used  in  furtherance  of  the  pur- 
pose, which  makes  the  act  illegal."  19 

Mr.  Justice  Holmes  in  a  very  able  dis- 
senting opinion80  on  the  same'  point  re- 
marked:  "But  there  is  a  notion,  which 
latterly  has  been  insisted  on  a  good  deal, 
that  a  combination  of  persons  to  do  what 
any  one  of  them  lawfully  might  do  by 
himself  will  make  the  otherwise  lawful 
conduct  unlawful.  It  would  be  rash  to 
say  that  some  as  yet  unformulated  truth 
may  not  be  hidden  under  this  proposition. 
But,  in  the  general  form  in  which  it  has 
been  presented  and  accepted  by  many 
courts,  I  think  it  plainly  untrue,  both  on 
authority  and  on  principle." 

The  Illinois  appellate  court*1  also  de- 
clared the  rule  to  be  that  "a  person,  with 
or  without  reason,  may  refuse  to  trade 
with  another;  so  may  ten  or  fifty  persons 
refuse.  An  individual  may  advise  his 
neighbor  or  friend  not  to  trade  with  an- 
other neighbor.  He  may  even  command 
when  the  language  amounts  only  to  earn- 
est advice." 

This  seems  also  to  be  the  well  estab- 
lished rule  in  other  jurisdictions." 

As  Affected  by  Nature  of  Act.  Whether  Ex- 
ercise of  Positive,  or  Common,  or  Qualified 
RighL 

Under  this  doctrine,  the  lawfulness  of 
a  diversion  of  trade  by  labor  organiza- 
tions being  determined  by  the  application 
of  principles  similar  to  those  applied  to 
other  classes  of  cases  involving  the  exer- 
cise of  what  may  be  termed  a  common  or 
qualified  right,  as  distinguished  from  a 
positive  right,  it  will  not  be  amiss  briefly 
to  review  the  law  relative  to  the  exercise 

"And  see  note  in  16  L.R.A.fN.S.)  85. 

20  Vcgelahn  v.  Guntner.  167  Mass.  92,  57 
Am.  St.  Rep.  443,  44  X  E.  1077.  35  L.R.A.  722. 

81  Ulcry  v.  Chicago  Live  Stock  Exchange, 
54  111.  App.  233. 

22  J.  F.  Parkinson  Co.  v.  Building  Trades 
Council.  154  Cal.  581,  98  Pac.  1027.  21  L.R.A. 
(X.S.)  550;  Clemmitt  v.  Watson,  14  Ind.  App. 
38.  42  X.  E.  3o7:  Marx  &  H.  Jeans  Clothing 
Co.  v,  Watson,  lctf  Mo.  133.  90  Am.  St.  Rep. 
440,  67  S.  W.  391,  56  L.R.A.  951;  Klingcl's 
Pharmacy  v.  Sharp.  104  Md.  218.  118  Am 
St.  Rep. '399.  04  Atl.  1029.  9  A.  &  E.  Anno. 
Cas.  1184,  7  L  R  A  (  X.S.  )  976. 
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of  such  rights  by  individuals.  In  the  first 
place,  it  should  be  remembered  that  a 
positive  right  is  the  right  of  every  indi- 
vidual to  the  exercise  of  the  rights  inci- 
dent to  the  ownership  of  property  and 
rights  growing  out  of  contractual  rela- 
tions, the  general  rule  being  that  he  can- 
not be  called  to  account  for  any  injury 
occasioned  to  others  by  the  exercise  of 
such  rights  without  reference  to  his  mo- 
tive. There  is,  however,  the  right  of 
every  individual  to  pursue  his  labor,  oc- 
cupation, trade,  profession,  or  business  in 
common  with  others.  This  may  be 
tenncd  a  common  or  qualified  right.  In 
the  exercise  of  this  right  the  individual 
cannot  be  held  liable  for  injuries  occa- 
sioned competitors  by  reason  of  any  law- 
ful means  resorted  to  by  him  for  the 
primary  purpose  of  benefiting  himself, 
such  injuries  not  being  a  legal  injury. 
He  cannot,  however,  exercise  this  right, 
not  for  the  primary  purpose  of  benefiting 
himself,  but  for  the  malicious  purpose  of 
injuring  another,  and  for  injury  so  in- 
flicted an  action  will  lie.*8 

This  doctrine  may  be  illustrated  by  its 
application  to  malicious  acts  of  indi- 
viduals interfering  with  the  property  or 
business  of  another.   Thus,  an  individual 
has  been  held  liable  for  damages  for  ma- 
liciously firing  on  his  own  grounds  near 
another's  decoy  for  wild  ducks,  for  the 
purpose  of  scaring  away  the  ducks  ;'4  and 
for  maliciously  frightening  rooks  away 
from  another's  rookery:*8  also  for  ma- 
liciously preventing  children  from  attend- 
ing a  private  school,  by  violence  and  in- 
timidation ;M  for  maliciously  firing  a  can- 
non at  negroes  to  frighten  them  and 
thereby  prevent  them  from  trading  with 
a  competing  trading  ship;*7  and  for  ma- 
liciously setting  up  a  competing  barber 
shop  for  the  purpose  of  drawing  away 
another's  customers ;  *•  also  for  malicious- 
ly driving  away  another's  customers  by 
threatening  to  sue  them  for  infringement 
of  patent  ;**  and  maliciouslv  driving  away 
another's  customers  by  falsely  misrepre- 
senting his  solvency  ;*°  for  driving  anoth- 
er's   customers    away    by  maliciously 
threatening  to  discharge  them  or  procure 
their  discharge;*1  and  the  malicious  re- 
fusal by  a  theater  company  to  book  at- 
traction of  any  company  dealing  with  a 
competitor.**   Such  malicious  acts,  when 
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done  by  the  concerted  action  of  many  for 
the  primary  purpose  of  injuring  another, 
rather  than  benefiting  themselves,  amount 
to  a  conspiracy.** 

Malice  is  the  Mere  Test. 

The  foregoing  authorities  make  it  clear 
that  a  labor  organization  may  become  lia- 
ble the  same  as  an  individual  for  any  in- 
terference with  the  trade,  occupation,  or 
business  of  another,  even  though  such  in- 
terference is  not  accompanied  with  intim- 
idation, coercion,  or  violence,  if  the  pri- 
mary object  sought  is  the  injury  or  de- 
struction of  such  trade,  occupation,  or 
business,  rather  than  to  benefit  the  mem- 
bership. But  where  violence,  intimida- 
tion, or  coercion  other  than  such  as  may 
arise  from  the  mere  force  of  numbers  is 
not  resorted  to.  a  labor  organization  is 
not  liable  for  attempts  by  means  of  ap- 
peal, persuasion,  etc.,  to  divert  the  trade 
from  one  with  whom  they  are  having  an 


"Walker  v.  Cronin,  107  Mass.  555;  Moores 
v.  Bricklayers'  Union  No.  1,  23  Ohio  L.  J.  48; 
Mogul  S.  S.  Co.  v.  McGregor  11892]  2  A.  C. 
47 ;  dissenting  opinion  of  Lord  Penzance  in 
Capital  &  C.  Hank  v.  Henty,  L.  R.  7  App.  Cas. 
741;  Tuttlc  v.  Buck,  107  Minn.  145,  119  N.  W. 
946.  22  L.R.A.(N.S.)  599. 

••Kceble  v.  Hickcringill,  11  East,  574,  note. 

WHannam  v.  Mackctt,  2  Barn.  &  C.  934. 

"11  Hen.  IV. 

"Tarleton  v.  M'GawIey,  1  Peake,  N.  V. 
205. 

"  Tuttlc  v.  Buck,  supra. 

»  Stroud  v.  Smith,  194  Pa.  502,  45  Atl.  329. 

ao  Brown  v.  American  Freehold  Land  Mortg. 
Co.  97  Tex.  599,  80  S.  W.  985,  67  L  R.A.  19s. 

31  Graham  v.  St.  Charles  Street-  R.  Co.  47 
La.  Ann.  1656,  49  Am.  St.  Rep.  436,  18  So.  707. 

"Opinion  of  Spring  J.,  in  Roseneau  v.  Em- 
pire Circuit  Co.  131  App.  Div.  429,  115  N.  V. 
Simp.  511. 

»  Boutwcll  v.  Marr,  71  Vt.  1,  76  Am.  St. 
Rep.  746,  42  Atl.  607.  43  L.R.A.  803;  West 
Virginia  Transp.  Co.  v.  Standard  Oil  Co.  50 
W.  Va.  611.  88  Am.  St.  Rep.  895,  40  S.  E.  591, 
56  LR.A.  804;  Erty  v.  Produce  Exchange,  79 
Minn.  140,  79  Am.  St.  Rep.  433,  81  N.  W. 
737.  48  L  R.A.  90;  Hawarden  v.  Youghiogheny 
&  L.  Coal  Co.  Ill  Wis.  545,  87  N.  W.  472.  55 
L.R.A.  828;  Jackson  v.  Stanfield.  137  Ind.  592, 
36  N.  E.  345,  37  N.  E.  14.  23  LR.A.  588; 
Cleland  v.  Anderson.  66  Neb.  252,  92  N.  W. 
306,  96  N  W.  212,  98  N.  W.  1075.  105  N.  W. 
1092.  5  L.R.A.  (N.S.)  1.36;  Tempcrton  v.  Rus- 
sell (1893]  1  Q.  B.  715;  Klingel's  Pharmacy  v. 
Sharp.  104  Md.  218.  118  Am.  St.  Rep.  399,  64 
Atl.  1029.  9  A.  &  E.  Ann.  Cas.  1184,  7  L.R.A. 
(N.S.)  976. 


Digitized  by  Google 


166  Case  and 

industrial  controversy,  where  the  primary 
object  is  to  benefit  themselves;  the  pur- 
pose being,  not  to  destroy  the  business  of 
the  employer,  but  to  divert  the  business 
to  other  employers  who  are  employing 
members  of  the  organization.  And  the 
fact  that  the  business  of  the  employer  is 
seriously  injured  or  ruined  as  a  result  of 
the  acts  of  the  union  is  not  of  itself  suffi- 
cient to  render  their  conduct  actionable, 
the  rights  of  the  employer  in  this  respect 
being  a  common  or  qualified  right, — that 
is,  the  right  to  be  protected  in  his  busi- 
ness from  the  malicious  acts  of  others  in 
the  exercise  of  their  common  or  qualified 
rights,  but  not  from  injuries  occasioned 
from  the  exercise  of  such  rights  for  a 
lawful  purpose. 

In  this  connection  it  may  be  said  that, 
while  the  mere  fact  of  numbers  engaged 
in  diverting  trade  does  not  render  a  law- 
ful act  unlawful,  yet  that  fact  may  be 
considered  in  determining  whether  the  at- 
tempt to  divert  trade  is  for  the  lawful 
purpose  of  benefiting  those  engaged 
therein  or  for  the  malicious  and  unlawful 
purpose  of  injuring  the  busine«s  of  the 
employer.  On  the  other  hand,  and  as  an 
offset  to  any  inference  that  might  arise 
from  the  numbers  engaged  in  an  alleged 
boycott,  it  should  be  remembered  that 
laborers  engaged  in  at  least  the  same 


Comment 

character  of  labor,  although  for  different 
employers  and  at  different  localities,  are 
directly  interested  in  a  uniform  scale  of 
wages,  hours  of  employment,  etc.,  and 
hence  are  entitled  by  concerted  action  to 
refrain  from  purchasing  the  product  of 
any  employer  not  complying  with  such 
regulations.  To  a  less  degree,  all  labor- 
ers are  likewise  interested  in  the  general 
maintenance  of  uniform  wages,  hours  of 
labor,  and  other  regulations.  So,  also, 
is  the  public  at  large  interested  therein, 
and  are  entitled  to  be  informed  relative 
to  the  merits  of  any  controversy  between 
employer  and  employee.  And  if  the  re- 
sult of  such  information  is  the  withhold- 
ing of  patronage  from  such  employer,  his 
injury  is  not  a  legal  injury  giving  him 
any  right  of  action  for  the  damages  so 
occasioned.  As  stated  in  a  recent  case:34 
"One  may  refuse  to  deal  with  a  firm  be- 
cause of  a  belief  that  it  does  not  give 
honest  compensation  for  labor,  and  may 
ask  his  friends  or  the  public  to  do  the 
same  thing:  .  .  .  labor  has  a  right 
to  organize ;  .  .  .  labor  has  the  right 
to  appeal  to  the  community,  anil  say, 
'Don't  patronize  this  man.  because  he 
does  not  sympathize  with  organized  la- 
bor.' " 

"  People  v.  Radt.  IS  N.  Y.  Crim.  Rep.  174, 
71  N.  Y.  Supp.  846. 
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Y  the  enactment  of 
the  workmen's  com- 
pensation act  at  the 
last  session  of  the 
legislature,  New 
York  state  has 
adopted  the  prin- 
ciple that  industrial 
accidents  not  due  to 
the  wilful  miscon- 
duct of  the  employee  ought  to  be  com- 
pensated, and  the  burden  cast  upon  the 
industry,  instead  of  being  left,  as  at  pres- 
ent, in  most  cases,  upon  the  injured  work- 
man or  his  family.  Most  of  the  Euro- 
pean countries  have  discarded  the  doc- 
trine that  workmen  should  be  compen- 
sated for  injuries  only  when  there  has 
been  negligence  on  the  part  of  the  em- 
ployer or  his  representatives,  and  have 
adopted  in  its  place  various  systems  of 
compensation.  New  York  legislation 
consists  of  two  statutes :  One,  amending 
the  employers'  liability  act,  and  providing 
an  optional  scheme  of  compensation 
which  comes  into  operation  upon  the  fil- 
ing with  the  county  clerk  of  a  consent 
signed  by  the  employer  and  the  consent- 
ing employees.  The  other  statute  pro- 
vides a  mandatory  scheme  of  compensa- 
tion for  accidents  occurring  in  certain 
specified  dangerous  employments. 

Before  discussing  the  compensation 
features  of  these  statutes,  it  may  be 
well  to  refer  to  the  amendments  to  the 
liability  law,  as  this  law  will  have  general 
application  outside  of  the  trades  referred 
to  as  dangerous,  except  where  the  option- 
al plan  has  been  adopted  by  an  employer 
and  his  workmen. 


The  clause  in  the  employers'  liability 
act  which  makes  the  employer  liable  for 
any  defect  in  the  condition  of  the  ways, 
works,  or  machinery  is  broadened  by 
including  therein  the  word  "plant."  And 
where  an  employer  enters  into  a  contract 
with  an  independent  contractor  to  do 
part  of  such  employer's  work,  or  a  con- 
tractor enters  into  a  contract  with  a  sub- 
contractor to  do  part  of  the  work  com- 
prised in  the  contractor's  contract,  the 
employer  becomes  hable  for  injuries  to 
the  employees  of  the  contractor  or  sub- 
contractor if  such  injuries  are  caused  by 
any  defect  in  the  condition  of  the  ways, 
works,  machinery,  or  plant,  furnished  by 
or  belonging  to  the  employer  provided 
the  defect  arose  or  had  not  been  discov- 
ered, or  remedied  through  the  negligence 
of  the  employer  or  of  some  person  in- 
trusted by  him  with  the  duty  of  seeing 
that  they  were  in  proper  condition. 

That  portion  of  the  liability  act  which 
declared  an  employer  liable  for  the  neg- 
ligence of  any  person  in  his  service  in- 
trusted with  and  exercising  "superintend- 
ence, whose  sole  or  principal  duty  is  that 
of  superintendence,  or.  in  the  absence  of 
such  superintendent,  of  any  person  act- 
ing as  superintendent  with  the  authority 
or  consent  of  such  employer,"  is  amended 
so  as  to  make  the  employer  liable  for  the 
negligence  of  any  person  intrusted  with 
"any  superintendence,  or  by  reason  of 
the  negligence  of  any  person  intrusted 
with  authority  to  direct,  control,  or  com- 
mand any  employee  in  the  performance 
of  the  duty  of  such  employee."  The 
provision  of  the  statute  requiring  an  em- 
ployee to  serve  upon  the  employer  notice 
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of  the  accident  is  amended  by  declaring 
that  the  failure  of  the  employer  to  serve 
a  written  demand  for  a  further  notice 
shall  constitute  a  waiver  of  all  defects 
that  the  notice  may  contain. 

The  original  employers'  liability  act  at- 
tempted to  modify  the  assumption-of- 
risk  rule  by  declaring  that  the  question 
whether  the  employee  understood,  and 
assumed  the  risk  of  injury  by  his  con- 
tinuance at  his  work  with  knowledge  of 
the  risk  of  injury  should  be  one  of  fact, 
but  subject  to  the  usual  powers  of  the 
court,  in  a  proper  case,  to  set  aside  a  ver- 
dict rendered  contrary  to  the  evidence. 
This  provision  is  amended  in  the  new  act, 
by  striking  out  the  language  used,  and 
providing  in  place  thereof  that,  in  case  of 
a  personal  injury  "for  which  the  employ- 
er would  be  liable  but  for  the  hitherto 
available  defense  of  assumption  of  risk 
by  the  employee,  the  fact  that  the  em- 
ployee continued  in  the  service  of  the  em- 
ployer, in  the  same  place  and  course  of 
employment,  after  the  discover)'  by  such 
employee,  or  after  he  had  been  informed 
of  the  danger  of  personal  injury  there- 
from, shall  not  be,  as  matter  of  fact  or 
as  matter  of  la?i',  an  assumption  of  the 
risk  of  injury  therefrom." 

The  burden  of  proving  contributory 
negligence  is  shifted  from  the  plaintiff 
to  the  defendant  by  a  provision  declaring 
that,  "on  the  trial  of  any  action  brought 
by  an  employee  or  his  personal  repre- 
sentatives to  recover  damages  for  inju- 
ries arising  out  of  and  in  the  course  of 
such  employment,  contributory  negli- 
gence of  the  injured  employee  shall  be 
a  defense  to  be  so  pleaded  and  proved  by 
the  defendant." 

The  statutes  authorizing  compensation 
from  the  employer,  without  regard  to 
the  question  of  negligence,  provide  a 
schedule  of  compensation  hereafter  re- 
ferred to  and  are  optional  in  all  occupa- 
tions except  the  following,  in  which  their 
requirements  are  made  mandatory  : 

1.  The  erection  or  demolition  of  any 
bridge  or  building  in  which  there  is,  or 
in  which  the  plans  and  specifications  re- 
quire, iron  or  steel  frame  work. 

2.  The  operation  of  elevators,  elevat- 
ing machines,  or  derricks  or  hoisting  ap- 
paratus used  within  or  on  the  outside  of 
any  bridge  or  building  for  the  conveying 


of  materials  in  connection  with  the  erec- 
tion or  demolition  of  such  bridge  or 
building. 

3.  Work  on  scaffolds  of  any  kind  ele- 
vated 20  feet  or  more  above  the  ground, 
water,  or  Hoor  beneath  in  the  erection, 
construction,  painting,  alteration,  or  re- 
pair of  buildings,  bridges,  or  structures. 

4.  Construction,  operation,  alteration, 
or  repair  of  wires,  cables,  switchboards, 
or  apparatus  charged  with  electric  cur- 
rents. 

5.  All  work  necessitating  dangerous 
proximity  to  gunpowder,  blasting  pow- 
der, dynamite,  or  any  other  explosives, 
where  the  same  are  used  as  instrumental- 
ities of  the  industry. 

6.  The  operation  on  steam  railroads  of 
locomotives,  engines,  trains,  motors,  or 
cars  propelled  by  gravity  or  steam,  elec- 
tricity or  other  mechanical  power,  or  the 
construction  or  repair  of  steam  railroad 
tracks  and  road-beds  over  which  such  lo- 
comotives, engines,  trains,  motors,  or 
cars  are  operated. 

7.  The  construction  of  tunnels  and 
subways. 

8.  All  work  carried  on  under  com- 
pressed air. 

These  occupations  are  declared  by  the 
statute  as  being  "hereby  determined  to 
be  especially  dangerous,  in  which,  from 
the  nature,  conditions,  or  means  of  prose- 
cution of  the  work  therein,  extraordinary 
risks  to  the  life  and  limb  of  workmen  en- 
gaged therein  are  inherent,  necessary,  or 
substantially  unavoidable,  and  as  to  each 
of  which  employments  it  is  deemed  neces- 
sary to  establish  a  new  system  of  com- 
pensation for  accidents  to  workmen." 

An  employee  injured  under  such  cir- 
cumstances as  to  bring  him  within  the 
provisions  of  the  mandatory  compensa- 
tion act  may,  after  the  accident,  either 
accept  the  compensation  prescribed,  or 
waive  that  and  sue  under  the  employers' 
liability  act.  lie  must,  however,  make 
his  election,  and,  having  commenced 
either  proceeding,  he  waives  his  rights 
under  the  other. 

Under  the  optional  compensation  plan, 
the  employee,  by  consenting  to  the  plan, 
waives  all  future  rights  under  the  liabil- 
ity act.  and  is  limited  to  the  compensa- 
tion prescribed  in  the  schedule,  unless  the 
accident  is  due  to  serious  or  wilful  mis- 
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conduct  of  the  employer;  while  the  em- 
ployer, by  consenting  to  the  plan,  becomes 
bound  to  pay  the  compensation  fixed, 
unless  the  injury  is  due  to  the  serious 
and  wilful  misconduct  of  the  employee. 
And  the  failure  of  the  employer  to  make 
his  weekly  payments  promptly  renders 
him  liable  to  an  action  on  contract,  in 
which  the  judgment,  if  one  is  recovered, 
shall  be  for  a  lump  sum  equal  to  the 
amount  of  the  payments  "then  due  and 
prospectively  due  under  the  plan." 

The  scale  of  compensation  under  both 
the  optional  and  mandatory  plan  consists 
of  four  years'  wages,  not  to  exceed 
$3,000,  in  case  of  death,  and  50  per  cent 
of  the  workman's  average  weekly  earn- 
ings in  case  of  total  incapacity  for  a 
period  not  to  exceed  eight -years,  and  50 
per  cent  of  the  difference  between  the 
average  weekly  earnings  before  the  acci- 
dent and  the  average  weekly  earnings 
after  the  accident  during  the  continu- 
ance of  partial  disability  not  to  exceed 
eight  years. 

Claims  of  attorneys  for  contingent  in- 
terests in  recoveries  under  the  compensa- 
tion features  of  the  statutes  are  not  to  be 
enforceable  liens  upon  the  fund  recov- 
ered, unless  approved  by  a  judge. 

The  settlement  of  disputes  arising  un- 
der the  compensation  provisions  is  to  be 
determined  either  by  agreement  or  by  ar- 
bitration, as  provided  in  the  Code  of 
Civil  Procedure,  or  by  an  action  at  law, 
to  recover  as  on  a  contract  the  weekly 
or  death  benefits,  and  the  right  to  trial 
by  jury  is  retained. 


The  laws  are  the  result  of  an  investiga- 
tion carried  on  by  a  commission  created 
under  a  law  passed  at  the  previous  ses- 
sion of  the  legislature. 

It  is  not  claimed  that  they  solve  the 
problem  involved,  but  they  commit  the 
state  to  a  new  policy  and  point  the  way 
to  an  ultimate  solution. 

The  constitutionality  of  the  mandatory 
provisions  are.  of  course,  open  to  ques- 
tion. It  is  contended  that,  to  make  an 
employer  liable  for  an  accident  inherent 
in  the  nature  of  the  work,  and  one  which 
he  and  his  servants  could  not  have  'pre- 
vented, constitutes  a  taking  of  property 
without  due  process  of  law.  On  the  other 
hand  it  is  asserted  that  the  state,  in  the 
exercise  of  its  police  power,  can  require 
an  employer  carrying  on  a  hazardous  oc- 
cupation which  is  bound  to  destroy  lives 
and  limbs,  to  make  some  compensation 
for  the  inevitable  result  of  the  carrying 
on  of  such  trade. 

The  constitutionality  of  the  principle 
embodied  in  a  mandatory  compensation 
act  has  never  been  passed  upon  by  the 
courts.  The  trend  of  public  opinion  is 
in  favor  of  the  adoption  of  such  stat- 
utes. New  York  has  declared  in  their 
favor  and  has  made  it  possible  for  their 
constitutionality  to  be  determined.  Em- 
ployers' associations,  labor  unions,  civic 
societies,  and  publicists  are  working  on 
the  problem.  That  it  will  be  ultimately 
solved,  and  along  lines  radically  differ- 
ent from  the  present  system,  seems  cer- 
tain. 
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HIS  is  a  government 
of  law,  not  of  foree. 
The  theory  of  our 
government  is  based 
upon  the  idea  that 
its  laws  are  in  a 
measure  self-execu- 
tory, for  each  citi- 
zen is  deemed  a 
guardian  of  the 
state  and  conservator  of  the  peace.  There 
is  but  one  law  for  the  native-born  and 
the  stranger,  the  rich  man  and  the  poor. 
Xo  man,  however  powerful,  and  no  class 
of  men,  however  numerous,  can  be  above 
the  law  or  beyond  it.  The  law  sanctions 
the  largest  liberty  of  the 
individual  consistent  with 
the  safety  of  the  state. 
There  is  no  liberty  without 
law.  That  which  men  call 
liberty  outside  the  law 
means  license,  which  is  the 
twin  fun-  of  anarchy. 

Necessity  of  Legislation. 

The  tyranny  of  capital 
must  be  extirpated,  and  the 
thraldom  of  trades  unions 
abolished.  This  cannot  be 
effected  through  strikes 
and  lockouts,  nor  by  in- 
creasing the  army  and 
navy.  It  cannot  be  accom- 
plished by  mandates  and  in- 
junctions of  courts,  the  is- 
suance of  which,  perhaps, 
is  beyond  the  scope  of  their 
authority.  The  only  solu- 
tion under  existing  circum- 
stances is  through  legisla- 
tion.  This  can  be  effected  when  our  law- 


adequate  to  the  enforcement  of  such 
laws. 

Then  would  we  witness  the  passing  of 
the  lockout  and  the  strike,  with  all  the 
distress  and  disaster  that  characterize 
their  pendency. 

Until  we  reach  that  higher  plane  in 
the  march  of  civilization  where  man's 
duty  to  God  and  to  his  fellow  man  will 
be  the  motive  and  measure  of  human 
effort,  there  can  be  no  effective  solution 
of  the  vexing  problems  which  now  con- 
front us  as  a  people,  outside  the  law; 
and  it  is  worse  than  criminal  for  our 
legislators  to  neglect  the  enactment  of 
appropriate  measures  for  the  speedy  ad- 
justment, by  the  courts,  of 
these  contentions  so  seri- 
ously affecting  the  public 
peace  and  the  stability  of 
our  institutions. 

Compulsory  Arbitration. 

There  seems  to  be  a  con~ 
sensus  of  opinion  among 
the  wise  and  thoughtful  of 
to-day  that  in  arbitration — 
voluntary  or  compulsory — 
must  be  sought  the  settle- 
ment of  these  perplexing 
questions ;  and  the  former 
having  so  frequently  and 
utterly  failed  to  effect  the 
required  results,  there  ex- 
ists imperative  necessity 
for  resorting  to  the  latter. 

Arbitration  Tribunal  and 
Procedure. 

If  arbitration  is  made 
compulsory  and  the  decree 
of  the  arbitrators  enforced,  the  manner 
makers  comprehend  and  appreciate  the  of  creating  the  tribunal  clothed  with  ju- 
gravity  of  the  situation,  and  enact  just  risdiction  to  hear  and  determine  the  is- 
and  salutary  laws  to  regulate  the  actions  sues  is  of  vital  importance.  There  is  no 
of  men  in  every  legitimate  pursuit  of  serious  objection  to  be  urged  against  the 
life,  and  create  tribunals  with  powers    appointment  by  the  governor  of  three 
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competent  persons  as  a  board  of  arbitra- 
tion and  conciliation,  similar  to  tbc  Mass- 
achusetts plan,  one  of  them  to  be  an 
employer  of  labor,  one  an  employee  con- 
nected with  some  labor  organization,  and 
the  third  to  be  appointed  on  the  recom- 
mendation of  the  other  two,  should  they 
unite  in  such  recommendation  within  a 
specified  time  after  their  appointment, 
and  in  case  they  did  not  that  he  be  ap- 
pointed by  the  governor  on  his  own  mo- 
tion. It  should  be  the  duty  of  this  board, 
whenever  any  controversy  not  involving 
questions  of  a  private  contractual  na- 
ture exists  between  an  employer  and  his 
employees,  if  he  employ  twenty-five  or 
more  persons,  to  visit  the  locality,  make 
careful  inquiry  into  the  cause,  hear  all 
persons  interested,  and,  if  the  matter  in 
dispute  cannot  be  amicably  and  speedily 
adjusted,  to  take  the  testimony  in  writ- 
ing of  a  limited  number  of  witnesses, 
from  which  to  make  findings  of  fact. 
The  findings  of  fact  so  made  should  be 
presented  to  a  judge  of  the  circuit  court, 
or  other  court  of  general  jurisdiction, 
who  should  render  judgment  thereon  in 
legal  form,  such  judgment  to  be  binding 
upon  all  parties  to  the  controversy,  unless 
annulled  or  modified  as  herein  suggested. 

If  either  party  considered  the  findings 
of  fact  unwarranted  by  the  evidence,  he 
should  be  privileged  to  petition  the  chief 
justice  of  the  supreme  court  of  the  state 
to  appoint  three  judges  of  the  circuit  or 
other  court  of  general  jurisdiction,  not 
elected  in  the  county  wherein  the  contro- 
versy arose,  to  meet  at  a  time  and  place 
to  be  designated  by  him.  to  examine  tbc 
evidence  anew,  determine  for  themselves 
the  questions  of  fact  and  law.  and  reverse, 
modify,  or  affirm  the  judgment  in  such 
manner  as  to  them  should  apj>ear  just  and 
equitable.  The  decision  of  the  judges  so 
named,  or  any  two  of  them,  should  be 
final  and  conclusive,  and  binding  upon 
the  parties  interested,  under  the  particu- 
lar issues  involved,  until  such  a  time  as 
it  could  be  shown  that  new  conditions 
have  arisen  which  would  authorize  a 
modification  of  the  decree. 

Until  after  the  announcement  of  such 
a  decision,  it  should  be  unlawful  for  the 
leader  of  any  combination  of  men,  or  of 
the  men  themselves,  to  order  a  strike, 
and  any  person  offending  should  be  ad- 


judged guilty  of  misdemeanor,  and  sub- 
ject to  fine  or  imprisonment,  or  both,  ac- 
cording to  the  circumstances;  and  it 
should  also  be  made  unlawful  for  any 
corporation  or  individual  to  order  a  lock- 
out, the  penalty  for  so  doing  to  be  the 
payment  of  full  wages  to  the  men  affect- 
ed by  such  lockout,  and  in  addition  tliere- 
to  the  recovery  of  a  certain  sum  named 
in  action  of  debt  for  the  use  of  the  school 
fund,  or  for  such  other  public  use  as  may 
be  designated.  The  decree  of  this  tri- 
bunal ought  to  be  an  alternative  one. 
The  employer  might  pay  the  wages  de- 
creed to  be  just,  or  he  might  close  his 
factory,  but  he  would  not  be  allowed  to 
continue  operations  and  employ  cheaper 
labor.  On  the  other  hand,  the  laborer 
could  take  the  established  wages  or  quit 
the  employment,  but  he  could  not,  di- 
rectly or  indirectly,  afterwards  interfere 
with' the  business  of  his  employer. 

Enforcement  of  Decree. 

It  is  claimed  by  many  that  the  decree 
of  a  tribunal  of  this  nature  could  not  be 
enforced,  and  that  the  only  object  of  such 
a  law  should  merely  be  the  creation  of 
a  forum  which  would  ascertain  the  causes 
which  give  rise  to  threatened  difficulties, 
and  declare  its  conclusions,  the  efficacy 
of  which  would  wholly  depend  upon 
whether  or  not  the  party  adjudged  to  be 
in  fault  could  sustain  itself  against  a 
judicial  finding  that  it  was  in  the  wrong. 
1  was  inclined  to  this  view  at  one  time, 
but  after  careful  investigation  and  ma- 
ture reflection  I  am  convinced  that  the 
decree  of  such  a  tribunal  ought  to  be 
and  could  be  enforced  in  the  manner 
customarily  followed  in  the  enforcement 
of  other  decrees. 

Should  it  be  urged  that  there  are  in 
this  country  individuals  and  corporations, 
some  of  whom  employ  as  many  as  ten 
thousand  operatives,  persons  and  corpo- 
rations whose  wealth  is  counted  by  tens 
of  millions,  and  that  it  would  be  impos- 
sible to  enforce  a  decree  compelling  such 
corporations  or  individuals  to  operate 
their  works  and  pay  their  employees  the 
higher  scale  of  wages  fixed  by  the  de- 
cree, unless  they  chose  to  do  so.  and  that 
it  would  be  impracticable  to  compel  ten 
thousand  men  to  go  to  work  at  lower 
wages  fixed  by  the  decree  if  they  refused 
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to  do  so, — to  all  such  objections  I  would 
answer  that  the  state  in  its  organized 
capacity,  whose  duty  it  is  to  enforce  laws 
for  the  well  being  of  the  whole  people,  is 
greater  than  any  man  or  set  of  men  who- 
ever they  may  he.  To  deny  the  power  of 
the  state  to  enforce  such  a  decree  is  to 
assume  that  the  magistrate  no  longer 
holds  the  sword  of  justice,  and  that  the 
right  to  redress  grievances  and  punish  . 
offenders  is  lodged  in  the  hands  of  in- 
dividuals. It  is  to  assume  and  affirm 
that  resentment  is  the  sole  motive  for 
prosecuting  offenders  against  the  public 
peace,  and  to  gratify  passion  is  the  chief 
end  of  punishing  them.  It  is  to  assume 
and  affirm  that  he  who  suffers  a  wrong 
is  the  only  person  who  has  the  right  to 
pursue  the  aggressor,  and  to  exact  or 
remit  the  punishment.  In  a  word,  it  is 
to  assume  and  to  affirm  that  the  labor  or- 
ganizations and  the  money  barons  of  the 
twentieth  century  are  above  the  law,  pos- 
sessing a  right  to  engage  in  incessant 
and  murderous  private  warfare  against 
each  other,  like  their  prototypes  of  the 
middle  ages  waged  when  they  set  at  de- 
fiance the  mandates  of  kings,  and  listened 
unmoved  to  the  anathemas  of  the  Vati- 
can— that,  after  all,  our  loudly  vaunted 
civilization  is  but  the  shadow  of  the  sub- 
stance which  was  so  dearly  won,  and 
which  once  we  prized  so  well. 

It  is  unnecessary  here  to  refer  to  the 
minor  details  of  the  proposed  system. 
These  can  be  depended  upon  to  find  ready 
adjustment  if  the  plan  itself  be  accepted 
as  practicable. 

Arbitration  the  Hope  of  the  Future. 

Arbitration  should  enter  as  an  import- 
ant element  into  any  system  that  may  be 
adopted.    It  has  the  approval  of  time. 


From  the  earliest  ages  it  has  opened  the 
way  to  peace  in  controversies  between 
men  and  nations.  It  is  the  hope  of  civ- 
ilization in  turning  the  sword  into  the 
ploughshare,  and  enmity  into  toleration 
and  charity.  Often  has  it  averted  war, 
many  bitter  quarrels  has  it  transformed 
into  amicable  alliances.  When  selfish- 
ness rejects  arbitration  it  invites  violence. 
As  the  dispenser  of  peace  and  justice 
it  should  be  welcomed  into  the  settlement 
of  contentions  between  capital  and  labor. 
Vitalized  by  the  enactments  necessary  to 
give  it  a  legal  entity,  it  would  soon  be- 
come recognized  as  the  one  agency,  be- 
nign and  potential,  for  harmonizing  and 
adjusting  all  the  relations  and  differences 
between  employer  and  employee. 

Integrity  of  Our  Courts. 

The  courts  of  the  country  have,  even  in 
the  most  venal  period  of  the  nation's  his- 
tory, remained  pure  and  incorruptible, 
and  our  judges,  whether  dependent  upon 
popular  favor  for  the  offices  they  held, 
or  appointed  by  the  executive,  have  had 
the  courage  to  do  right,  and  to  decide 
great  public  questions  in  accordance  with 
their  convictions  of  justice,  regardless  of 
personal  considerations.  Hence  it  is  that 
the  great  majority  of  the  people,  with 
reason,  have  every  confidence  in  the  in- 
tegrity of  the  judiciary.  From  the  days 
when  St.  Louis  of  France  sat  beneath  the 
spreading  tree  in  the  courtyard  of  his 
palace  to  hear  the  appeals  of  his  people, 
and  to  modify  and  revoke  the  judgments 
of  the  relentless  barons  of  those  times, 
the  courts  have  always  been  the  guard- 
ians of  the  rights  and  privileges  of  the 
poor,  the  unswerving  friends  of  the  op- 
pressed. 
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of  New  York,  formerly  Representative  in  Congress  from  Maine. 


X  the  matter  of  the 
use  and  abuse  of 
injunctions  in  labor 
controversies,  s  o 
much  is  repeatedly 
and  insistently  said, 
and  so  vigorously 
have  the  courts 
been  denounced, 
that  I  think  it  may 
be  safely  said  that  the  impression  gener- 
ally prevails  that  there  has  been  and  still 
is  more  or  less  abuse  of  judicial  discretion 
in  controversies  of  that  character.  I  am 
free  to  admit  that,  in  a  general  way.  I 
entertained  that  impression  myself,  until 
I  made  the  investigation  to  which  I  shall 
now  refer. 

The  assertions  have  hitherto  been  gen- 
eral and  indefinite  in  character.  It 
seemed  to  me  that  it  was  both  wise  and 
proper  that  the  parties  making  these  as- 
sertions and  engaged  in  wholesale  denun- 
ciations of  the  courts  should  be  required 
to  specify  the  instances  of  abuse,  and  call 
attention  to  the  circumstances  under 
which  they  claim  judicial  discretion  has 
been  abused,  and  the  power  of  granting 
injunctions  in  labor  controversies  has 
been  oppressively  or  improperly  exer- 
cised. 

With  that  in  view,  on  the  5th  of  Fer- 
ruary,  1908.  when  Mr.  T.  C.  Spelling,  the 
attorney  representing  the  American  Fed- 
eration of  Labor,  appeared  before  the 
Judiciary  Committee  of  the  House  of 
Representatives  of  which  I  was  then  a 
member,  to  urge  the  enactment  of  the 
Pearrc  bill,  I  took  occasion  to  ask  Mr. 
Spilling  if  he  would  be  kind  enough  to 
specify  the  cases  of  injunctions  where 
abuses  had  occurred,  and  point  out  the 
circumstances  connected  therewith,  also 
to  give  a  list  of  cases  where  injunctions 
have  been  improperly  issued.  Mr.  Spell- 
ing replied  that  there  were  a  great  many 
such  cases,  and  that  he  would  furnish  the 


required  information  or  have  it  done.  It 
is  proper  to  remark  that  Mr.  Spelling  did 
not  file  a  single  one  of  "the  great  many 
cases"  he  claimed  existed. 

Mr.  (iompers.  who  appeared  before  the 
committee,  was  also  requested  to  put  in 
all  such  injunctions,  in  full,  involving 
abuses  of  the  judicial  power,  with  refer- 
ence to  the  cases  complained  of.  Mr. 
(iompers  appeared  on  the  24th  of  Febru- 
ary, 1908.  and  was  requested  to  file  every- 
thing he  had  in  that  line,  but  nothing  was 
filed  with  the  committee  until  about  the 
6th  or  7th  of  May,  when  a  mass  of  ma- 
terial, some  of  it  relating  to  state  injunc- 
tions, some  of  it  having  no  connection 
with  injunctions,  some  of  it  being  injunc- 
tion orders  and  opinions  relating  thereto, 
was  filed.  Xo  criticism  of  any  injunc- 
tion, order,  or  decree  was  filed  with  this 
material,  and,  although  I  specifically  re- 
quested the  gentlemen  representing  this 
organization  to  file  with  the  other  data 
such  criticism  as  they  had  to  make  of 
these  injunctions  or  orders,  they  abso- 
lutely declined  to  file  any  criticism  what- 
ever. 

The  papers  thus  filed  show  only  twen- 
ty-three decisions,  orders,  or  complaints, 
beginning  with  an  injunction  issued  De- 
cember 19,  1893.  by  Judge  Jenkins,  in  the 
case  of  the  Farmers'  Loan  &  T.  Co.  v. 
Xorthern  P.  R.  Co.  (4  Inters.  Com.  Rep. 
744,  note  60  Fed.  803,  25  L.R.A.  414, 
note)  being  the  celebrated  Jenkins  Case, 
involving  the  Order  of  Railway  Train- 
men. 

The  abstract  covers  only  the  Federal 
cases,  as  the  Judiciary  Committee  had  no 
concern  whatever  with  the  action  of  the 
state  courts,  as  they  have  no  effect  what- 
ever on  Federal  legislation,  and  it  was 
only  proposed  Federal  legislation  that 
the  Committee  considered.  Of  these 
twenty-three  decisions,  two  are  of  the 
supreme  court  of  the  District  of  Colum- 
bia,— Bender  v.  Union  (Jan.  10,  1908), 
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and  the  Bucks  Stove  &  Range  Co.  v. 
American  Federation  of  Labor  (Dec.  17, 
1907),  36  Wash.  L.  Rep.  822. 

In  the  Bucks  Stove  &  Range  Case,  no- 
tice of  the  motion  for  preliminary  in- 
junction was  given  two  and  one  half 
months  before  the  motion  was  heard. 
The  motion  was  fully  argued,  and  the 
judge  held  the  case  under  advisement  for 
a  month,  and  then  made  the  order  for  the 
preliminary  injunction  to  issue,  and  filed 
an  able  and  courageous  opinion,  giving 
his  reasons  therefor.  The  case  was  set 
down  for  a  hearing  about  two  months 
after  this  order,  and  on  the  motion  to 
make  the  injunction  permanent  the  de- 
fendants did  not  contest  the  decree, 
which  was  made  final  without  argument 
or  criticism.  In  this  case  the  American 
Federation  of  Labor  was  represented  by 
eminent  counsel.  Honorable  Alton  B. 
Parker  ap]>earing  for  the  respondents: 
and  it  was  probably  under  his  advice  that 
the  matter  was  not  contested  further, — 
a  very  significant  and  approving  com- 
mentary upon  the  propriety  of  the  order 
for  a  preliminary  injunction  issued  by 
Mr.  Justice  Gould. 

In  the  Bender  Case,  after  notice  and 
full  argument,  the  court  declined  to  issue 
a  preliminary  injunction.  The  matter 
was  then  carried  forward  and  heard  on 
the  pleadings  and  proofs,  on  motion  for 
a  permanent  injunction,  which  motion 
the  court  granted.  After  full  argument 
the  court  took  the  matter  under  advise- 
ment, and  then  ordered  a  final  writ  of 
injunction  to  issue.  From  this  decree 
the  respondents  entered  an  appeal.  This 
appeal  has  since  been  withdrawn.  Such 
withdrawal  operates  as  a  confession  by 
respondents  that  their  case  upon  the  facts 
was  hopeless  and  unworthy  of  further 
contention.  If  these  two  cases  are  char- 
acteristic of  the  twenty-three,  they  are  all 
above  criticism. 

Two  of  these  cases  ( Bover  v.  Western 
U.  Teleg.  Co.  124  Fed.  246.  and  Piatt 
v.  Philadelphia  &  R.  R.  Co.  65  Fed.  660) 
are  denials  of  petitions  for  restraining 
orders  by  labor  unions  against  employ- 
ing corporations.  These  are  certainly  not 
instances  of  abuse  of  the  exercise  of  ju- 
dicial discretion  in  the  granting  of  an  in- 
junction, hut  are  rather  complaints  be- 
cause the  court  refused  to  exercise  its 


discretion  in  the  way  desired  by  the 
union,  and  certainly  constitute  no  argu- 
ment for  legislation  restricting  the  pow- 
er of  the  courts  in  that  regard. 

Another  case,  that  of  Grand  Trunk  R. 
Co.  v.  Gratiot  Lodge  (August  23,  1905). 
comprises  merely  a  complaint  and  order 
to  show  cause,  no  restraining  order  ap- 
pearing. 

The  remaining  eighteen  cases  are  in- 
junction orders  issued  by  the  circuit 
courts  of  the  United  States  from  Decem- 
ber 10,  1893  (the  Jenkins  Case,  above  re- 
ferred to),  down  to  and  including  the  re- 
straining order  in  the  case  of  the  Hitch- 
man  Coal  &  Coke  Co.  v.  Mitchell  (Cal.L 
November  27.  1907. 

In  fifteen  of  these  eighteen  cases  cx 
parte  restraining  orders  were  issued,  in- 
cluding two  injunctions  applied  for  by  re- 
ceivers (Ames  v.  Union  P.  R.  Co.,  Jan- 
uary 27,  1894,  and  Farmers'  Loan  &  T. 
Co.  v.  Northern  P.  R.  Co.  4  Inters.  Com. 
Rep.  744.  note.  60  Fed.  803,  25  L.R.A. 
414.  note). 

Two  of  these  fifteen  restraining  orders 
(Wabash  R.  Co.  v.  Hannahan,  121  Fed. 
563.  and  the  order  issued  on  the  original 
bill  in  Allis-Chalmers  Co.  v.  Iron  Mould- 
ers' Union  No.  125,  150  Fed.  155  )  were 
dissolved  and  motion  for  preliminary  in- 
junction denied  on  the  hearing  on  the 
merits  of  the  case. 

In  Kemmerer  v.  Ilaggerty  (139  Fed. 
693),  also  one  of  these  cases,  the  restrain- 
ing order  was  vacated  for  lack  of  juris- 
diction over  the  parties,  and  the  court  did 
not.  therefore,  go  into  the  merits. 

In  the  celebrated  Jenkins  Case  the 
judge  has  been  vigorously  assailed  for 
his  action,  and  in  connection  therewith 
was  threatened  with  impeachment  pro- 
ceedings before  the  Judiciary  Committee 
of  Congress.  In  this  case  the  Northern 
Pacific  Railway  Company  having  gone 
into  the  hands  of  receivers,  two  days  aft- 
er their  appointment  a  reduction  of  from 
10  to  20  per  cent  was  ordered  in  the  sal- 
aries of  employees.  The  employees 
threatened  to  strike  to  prevent  the  carry- 
ing out  of  this  order,  and  the  receivers 
applied  to  the  court  to  restrain  the  men 
from  executing  their  threat.  Judge  Jen- 
kins issued  a  preliminary  injunction  con- 
taining the  following  clause : 

"And  from  ordering,  recommending, 
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approving,  or  advising  others  to  quit  the 
service  of  the  receivers  of  the  Northern 
Pacific  Railroad  on  January  1,  1894.  or 
at  any  other  time." 

Judge  Jenkins  subsequently  modified 
the  preliminary  injunction  by  striking 
out  this  clause.  This  case  was  carried 
on  appeal  from  his  refusal  to  further 
modify  his  injunction  to  the  circuit  court 
of  appeals.  The  opinion  of  the  court  of 
appeals  was  drawn  by  Mr.  Justice  Har- 
lan, of  the  Supreme  Court  of  the  United 
States. 

Mr.  Justice  Harlan  discussed  the  is- 
sues in  an  elaborate  and  exhaustive  opin- 
ion. It  appears  that  it  was  contended  on 
appeal  that  the  circuit  court  exceeded  its 
jwwers  when  it  enjoined  the  employees 
of  the  receivers  "from  combining  and 
conspiring  to  quit,  with  or  without  no- 
tice, the  service  of  said  receivers,  with 
the  object  and  intent  of  crippling  the 
property  in  their  custody  or  embarrass- 
ing the  operation  of  said  railroad,  and 
from  so  quitting  the  sen-ice  of  said  re- 
ceivers, with  or  without  notice,  as  to 
cripple  the  property  or  prevent  or  hinder 
the  operation  of  said  railroad." 

The  court  held  that  this  clause  embod- 
ied two  distinct  propositions. — one  relat- 
ing to  combinations  and  conspiracies  to 
quit  the  service  of  the  receivers,  "with 
the  object  and  intent  of  crippling  the 
property  ...  or  embarrassing  the 
operation  of  the  railroads  in  their 
charge :''  the  other  having  no  reference 
to  combinations  and  conspiracies  to  quit, 
or  to  the  object  and  intent  of  quitting, 
but  only  to  employees  "so  quitting"  as  to 
"cripple  the  property  or  prevent  or  hin- 
der the  operation  of  the  railroad." 

The  court  held  that  the  court  below 
(  Judge  Jenkins)  should  have  eliminated 
from  the  writ  of  injunction  the  words: 
"And  from  so  quitting  the  service  of  said 
receivers,  with  or  without  notice,  as  to 
cripple  the  property  or  prevent  or  hinder 
the  operation  of  said  railroad,"  but  up- 
held the  injunction  in  all  other  respects. 

On  the  question  of  the  distinction  be- 
tween the  two  propositions,  the  court 
said,  after  having  called  attention  to  the 
fact  that  the  employees  as  a  body  had  a 
right  to  demand  given  rates  as  a  condi- 
tion for  their  remaining  in  service,  and 
to  withdraw  from  service  if  it  was  not 


granted  to  them,  without  reference  to 
the  effect  upon  the  property  or  upon  the 
operation  of  the  road  : 

"Hut  that  is  a  very  different  matter 
from  a  combination  and  conspiracy 
among  employees,  with  the  object  and  in- 
tent, not  simply  of  quitting  the  service  of 
the  receivers  because  of  the  reduction  of 
wages,  but  of  crippling  the  property  in 
their  hands  and  embarrassing  the  opera- 
tion of  the  railroad." 

In  his  order  modifying  the  injunction, 
ami  the  reasons  given  therefor,  Mr.  Jus- 
tice Harlan  simply  emphasizes  the  famil- 
iar and  well-established  distinction  be- 
tween acts  done  or  strikes  inaugurated  in 
pursuance  of  and  for  the  purpose  of  car- 
rying out  a  conspiracy,  and  such  acts 
entirely  disconnected  with  such  conspir- 
acy. 

Of  the  remaining  eleven  cases  there 
was  no  contest  in  seven  of  them,  nor  any 
demand  of  any  kind  made  to  modify  or 
vacate  the  restraining  order  by  the  de- 
fendants. 

In  the  remaining  four  cases,  prelim- 
inary injunctions  in  the  terms  of  the  re- 
straining order  were  granted  in  three 
instances,  after  hearing  and  argument. 

The  most  recent  of  these  instances, 
that  of  the  Hitchman  Coal  &  Coke  Com- 
pany v.  Mitchell  and  als..  requires  more 
than  a  passing  notice.  This  is  the  case 
where  an  injunction  was  issued  by  Judge 
Dayton,  of  West  Virginia,  which  has 
been  the  subject  of  considerable  public 
criticism,  resulting  in  the  publication  in 
the  Congressional  Record  of  the  injunc- 
tion order:  and  the  judge  has  been  sub- 
jected, with  reference  thereto,  to  more  or 
less  vigorous  aspersion,  not  only  on  the 
part  of  members  of  Congress,  but  upon 
the  part  of  men  occupying  important  ex- 
ecutive office. 

A  brief  statement  of  the  facts  will,  in 
my  judgment,  show  that  the  action  of 
Judge  Dayton  in  this  case  was  absolute- 
ly justifiable,  and  a  proper  and  necessary 
exercise  of  his  judicial  discretion  in  the 
protection  of  the  rights  of  the  parties 
concerned. 

It  seems  that  the  Hitchman  Coal  & 
Coke  Company  were  the  owners  of  alxuit 
5.000  acres  of  coal;  that  its  plant  was 
equipped  with  apparatus  and  facilities 
which  enabled  it  to  produce  about  1,400 
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tons  a  day;  that  it  necessarily  had  large 
contracts  for  future  delivery  to  practical- 
ly the  full  amount  of  its  capacity.  That 
prior  to  April  1,  1906,  they  operated  their 
mines  by  men  who  were  affiliated  with 
the  United  Mine  Workers  of  America; 
that  on  April  1,  1906,  a  strike  was  or- 
dered by  that  association,  and  that  their 
employees,  being  members  thereof,  went 
out  on  a  strike  by  virtue  of  that  order, 
not  because  there  was  any  controversy 
between  them  and  their  employers,  or 
any  dissatisfaction  with  reference  to  their 
employment.  On  the  contrary,  they  dis- 
tinctly stated  that  they  had  no  grievance 
against  the  Hitchman  Coal  &  Coke  Com- 
pany, but  went  out  on  a  strike  because 
coal  operators  in  other  sections  of  the 
country  had  refused  to  accede  to  certain 
demands  of  the  association.  And  al- 
though the  Hitchman  Coal  &  Coke  Com- 
pany offered  to  pay  them  any  advance  in 
wages  after  April  1,  1906,  that  might  be 
agreed  to  as  a  result  of  the  strike,  in 
connection  with  other  coal  operators  (if 
their  operators  and  employees  would  con- 
tinue with  the  work),  these  members  of 
the  United  Mine  Workers  of  America 
were  ordered  by  the  gentleman  in  charge 
of  the  union  to  strike,  and  did  strike, 
notwithstanding  their  willingness  to 
agree  to  accept  such  proposition. 

Under  these  circumstances  the  opera- 
tions of  the  Hitchman  Coal  &  Coke  Com- 
pany were  arbitrarily  suspended  for 
about  two  months,  at  the  end  of  which 
time,  not  being  able  to  get  union  men. 
they  began  to  employ  men  not  members 
of  the  union,  requiring  them  to  contract 
with  them  not  to  join  the  United  Mine 
Workers  of  America,  and  confined  their 
employment  to  nonunion  men.  Having 
found  it  impossible  to  rely  with  confi- 
dence upon  the  United  Mine  Workers  for 
effective  service,  they  were  compelled  to 
avail  themselves  of  nonunion  labor,  and 
endeavored  to  protect  themselves  in  its 
employment  by  this  contract,  which,  un- 
der the  circumstances,  was  not  only  a 
wise  precaution,  but  a  clear  exercise  of 
their  legal  rights. 

Later,  the  United  Mine  Workers  of 
America,  by  their  combination,  confed- 
eration, and  conspiracy,  endeavored  to 
compel  them  to  rctmionize  their  works, 
to  employ  only  members  of  the  Mine 


Workers'  Union,  to  discharge  their  non- 
union labor  that  they  had  found  it  neces- 
sary to  thus  employ  in  order  to  continue 
their  operations,  and,  as  the  principal 
and  salient  feature  of  this  conspiracy,  to 
induce  the  nonunion  employees  of  the 
plaintiff,  by  threats,  intimidation,  or  per- 
suasion, to  violate  the  contract  they  had 
made  with  the  plaintiffs,  at  the  time  of 
their  employment,  not  to  join  the  union, 
and  to  induce  them  to  join  the  union  in 
violation  of  such  contracts,  without  the 
consent  and  against  the  protest  of  the 
plaintiff. 

Under  these  circumstances  Judge  Day- 
ton issued  his  temporary  order  restrain- 
ing the  defendants  from  combining  and 
conspiring  to  interfere  with  the  em- 
ployees of  the  plaintiff  for  the  purpose  of 
unionizing  the  plaintiff's  mine  without 
the  plaintiff's  consent,  and  from  indu- 
cing their  employees  to  violate  their  con- 
tracts entered  into  by  them  when  they 
entered  the  service  of  the  plaintiff,  and 
containing  other  provisions  of  a  similar 
character.  In  other  words,  he  issued  a 
restraining  order  for  the  purpose  of  pro- 
tecting the  plaintiffs  in  the  exercise  of 
their  rights  to  employ  such  labor  as  they 
saw  fit  to  employ,  and  of  the  making  and 
maintenance  of  such  contracts  as  ex- 
pensive experience  had  shown  them  the 
exigencies  of  their  business  required,  and 
to  prevent  them  from  being  compelled 
by  intimidation,  threats,  or  otherwise  to 
discharge  their  nonunion  labor,  to  re- 
unionize  their  works,  to  rely  again  solely 
upon  union  labor,  and  thus  completely 
subordinate  their  investments  to  the  in- 
terests of  union  labor  and  its  absolute 
control. 

It  was  a  perfectly  proper  exercise  of 
the  judicial  power,  and  the  plaintiffs  were 
entitled  to  the  protection  of  the  court  in 
that  regard. 

It  was  in  accordance  with  well-set- 
tled principles,  and  is  sustained  by  the 
highest  authority.  The  law  recognizes 
the  inviolability  of  the  right  of  contract, 
and  courts  of  equity  will  protect  that 
right  against  conspiracies  on  the  part  of 
third  parties  to  induce  one  of  the  parties 
to  break  the  contract  to  the  injury  of  the 
other. 

In  T'ittcrman  v.  Louisville  &  N.  R.  Co. 
207  U.  S.  205.  52  L.  cd.  171,  28  Sup.  Ct. 
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Rep.  91,  12  A.  &  E.  Ann.  Cas.  693  (which 
was  a  case  between  the  railroad  com- 
pany and  a  scalper,  and  involved  a  con- 
tract which  made  a  ticket  not  transferable 
by  the  purchaser),  the  court  held  that  an 
actionable  wrong  is  committed  by  one 
who  "maliciously  interferes  in  a  contract 
between  two  parties,"  to  induce  one  of 
them  to  break  that  contract  to  the  injury 
of  the  other,  and  restrained  a  conspiracy 
to  engage  in  the  sale  of  such  railroad 
tickets,  which  involved  the  inducing,  by 
the  scalper,  of  the  violation  of  the  con- 
tract upon  the  part  of  the  purchaser,  and 
held  that  it  was  not  necessary,  in  order 
to  justify  an  injunction  to  restrain  the 
carrying  out  of  such  a  conspiracy  to  thus 
induce  one  party  to  violate  his  contract 
with  another,  that  the  conspiracy  should 
"involve  the  ingredient  of  actual  malice  in 
the  sense  of  personal  ill  will."  The  wan- 
ton disregard  of  the  rights  of  the  con- 
tracting party,  causing  injury  to  the  par- 
ty by  the  violation  of  the  contract,  was  a 
sufficient  justification  for  the  issuance  of 
the  writ  restraining  the  carrying  out  of 
such  a  conspiracy. 

This  is  precisely  in  point,  sustaining 
Judge  Dayton's  order  upon  the  crucial 
point  involved  in  the  case. 

It  was  also  precisely  in  line  with  the 
remarks  made  by  Judge  Gray  in  his  cele- 
brated decision  in  the  anthracite  coal 
strike  case,  concurred  in  by  every  member 
of  the  Commission,  which  included  not 
only  Judge  Gray,  but  Carroll  D.  Wright, 
John  M.  Wilson.  John  L.  Spalding,  Ed- 
gar E.  Clark.  Thomas  H.  Watkins,  and 
Edward  W.  Parker  (one  of  whom,  Mr. 
Clark,  was  a  specific  representative  on 
the  commission  of  organized  labor). 
Judge  Gray  said: 

"Our  language  is  the  language  of  a 
free  people,  and  fails  to  furnish  any  form 
of  speech  by  which  the  right  of  a  citi- 
zen to  work  when  he  pleases,  for  whom 
he  pleases,  and  on  what  terms  he  pleases 
can  be  successfully  denied.  The  com- 
mon sense  of  our  people,  as  well  as  the 
common  law,  forbids  that  this  right 
should  be  assailed  with  impunity.  .  .  . 
The  right  thus  to  work  cannot  be  made  to 
depend  upon  the  approval  or  disapproval 
of  the  personal  character  and  conduct  of 
those  who  claim  to  exercise  this  right. 
If  this  were  otherwise,  then  those  who 


remain  at  work  might,  if  they  were  in 
the  majority,  have  both  the  right  and 
power  to  prevent  others  who  choose  to 
cease  work  from  so  doing. 

"This  all  seems  too  plain  for  argument. 
Common  sense  and  common  law  alike 
denounce  the  conduct  of  those  who  in- 
terfere with  this  fundamental  right  of 
the  citizen.  The  assertion  of  the  right 
seems  trite  and  commonplace,  but  that 
land  is  blessed  where  the  maxims  of 
liberty  are  commonplaces." 

The  right  to  work  and  the  right  to 
employ  are  very  obviously  correlative 
rights.  The  right  that  the  Hitchman  Coal 
&  Coke  Company  were  asserting  in  their 
application  to  Judge  Dayton  for  an  in- 
junction was  simply  the  right  defined 
by  Judge  Gray  in  this  decision,  and  that 
was  the  right  to  employ  whom  they  liked, 
when  they  liked,  and  how  they  liked. 
And  this  right,  it  may  be  said,  has  been 
distinctly  sustained  by  the  Supreme  Court 
of  the  United  States  in  the  Adair  Case. 

It  should  be  repeated  and  emphasized 
that  the  employees  of  the  Hitchman  Coal 
&  Coke  Company  who  were  to  be  dis- 
placed by  union  labor  were  under  spe- 
cific and  express  contracts,  and  that  a 
conspiracy  to  induce  the  violation  of  such 
contracts  has  always  been  held  to  be 
restrainable  as  an  infringement  of  a  clear 
legal  right.  The  authorities  are  innumer- 
able in  sustaining  this  proposition,  and 
no  authority  can  be  found  that  denies 
it,  and  it  should  be  remembered  that 
Judge  Dayton's  order  in  this  particular 
case  was  expressly  predicated  upon  the 
knowledge  of  the  defendants  of  the  ex- 
istence of  such  contracts,  and  their  de- 
liberate purpose  to  induce  their  viola- 
tion. 

This  was  one  of  the  grounds  upon 
which  the  court  proceeded  in  the  case 
of  Thomas  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  (  4  Inters.  Com.  Rep.  788,  62  Fed. 
803),  in  which  the  able  opinion  was 
drawn  by  Honorable  William  II.  Taft, 
and  the  action  of  Judge  Taft  in  this  case 
is  a  specific  precedent  on  all  fours  justi- 
fying the  action  of  Judge  Dayton  in 
issuing  this  injunction.  lie  said  :  "The 
breach  of  a  contract  is  unlawful.  A 
combination  with  that  as  its  purpose  is 
unlawful  and  is  a  conspiracy." 

In  the  remaining  three  injunctions  of 
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the  eighteen  to  which  I  have  referred,  in 
the  case  of  the  Rockv  Mountain  Bell 
Teleph.  Co.  v.  Montana  Federation  of 
Labor  (156  Fed.  809),  a  restraining  or- 
der was  issued  after  notice  of  motion 
and  hearing. 

In  the  case  of  the  Allis-Chalmers  Co. 
v.  Iron  Moulders'  Union  No.  125  (150 
Fed.  155).  a  preliminary  injunction  was 
granted  after  filing  of  supplemental  bill 
and  after  motion,  hearing,  and  argu- 
ment. 

In  the  case  of  Newport  Iron  &  Brass 
Foundry  Co.  v.  Iron  Moulders'  Union 
(September  27,  1904),  the  record  does 
not  disclose  whether  or  not  the  restrain- 
ing order  was  issued  before  the  final  de- 
cree. 

Thus  the  papers  filed  with  the  commit- 
tee show  eighteen  restraining  orders  of 
the  circuit  courts  of  the  United  States, 
covering  a  period  of  fourteen  and  a 
half  years,  only  one  of  which  has  been 
modified  by  an  appellate  court. 

While  I  have  no  complete  injunctions 
that  have  been  issued  by  Honorable  Wil- 
liam H.  Taft  while  he  was  a  circuit 
judsre,  it  is  well  known  that  they  arc  gen- 
erally held  in  high  esteem,  and  of  the 
orders  in  the  cases  filed  with  the  com- 
mittee there  are  none  which  differ  sub- 
stantially from  the  orders  of  injunction, 
so  far  as  I  have  been  able  to  ascertain,  is- 
sued by  this  distinguished  judge  in 
Thomas  v.  Cincinnati.  N.  O.  &  T.  P. 
R.  Co.  (  4  Inters.  Com.  Rep.  788.  62  Fed. 
803).  or  Toledo.  A.  A.  &  X.  M.  R.  Co. 
v.  Pennsylvania  Co.  ( 5  Inters.  Com.  Rep. 
522,  54  Fed.  730.  19  L.R.A.  387).  so 
far  as  these  orders  appear  to  be  stated 
in  the  opinions  rendered  in  the  course  of 
the  decision. 

In  the  Thomas  v.  Cincinnati  Case,  as 
an  illustration,  the  defendant.  Phclan. 
was  enjoined  "from,  either  as  an  in- 
dividual or  in  combination  with  others, 
inciting,  encouraging,  ordering,  or  in  any 
other  manner  causing  the  employees  of 
the  receiver  to  leave  his  employ  with  in- 
tent to  obstruct  the  operation  of  his  road. 
and  thereby  compelling  him  not  to  fulfil 
his  contract  and  carry  Pullman  cars." 

Before  leaving  the  list  of  the  cases 
filed  by  Mr.  Gompcrs  with  the  committee, 
attention  should  perhaps  be  called  to  one 
other  case,  that  of  the  Reinecke  Coal 


Min.  Co.  v.  Wood  (112  Fed.  477).  Un- 
der the  circumstances  disclosed  in  that 
case,  the  defendants  and  others  had  in- 
vaded the  Hopkins  district  in  great  force, 
establishing  armed  camps  in  the  vicinity 
of  the  nonunion  mines,  which  were  main- 
tained for  many  months,  and  the  roads 
patroled  and  the  approaches  to  the  mines 
picketed  for  the  purpose  of  coercing  and 
intimidating  miners  to  join  the  union  and 
cause  a  strike  unless  the  union  scale  was 
adopted.  Nonunion  men  were  constant- 
ly threatened  and  assaulted,  and  when 
defensive  measures  were  adopted  there 
were  constant  collisions  and  disorders. 

The  court  found  that  the  conditions 
sought  to  be  brought  about  were — 

"Undesired  and  vigorously  repelled  by 
the  employers  and  a  vast  majority  of  the 
employees"  .  .  .  and  said:  '"If  this 
court  cannot  in  a  case  like  this  protect 
the  rights  of  a  citizen  when  assailed  as 
those  of  the  complainant  have  been  in 
this  instance,  there  is  a  decrepitude  in 
judicial  power  which  would  be  mortify- 
ing to  every  thoughtful  man." 

Some  of  the  cases  submitted  present  a 
graver  condition  even  than  that  of  the 
Reinecke  Coal  Mining  Company  Case. 
I  do  not  go  so  far  as  to  say  that  all  of 
the  eighteen  cases  of  injunctions  and  re- 
straining orders  submitted  by  Mr.  Gom- 
pers  arc  parallel  in  all  respects  to  the 
Reinecke  Coal  Mining  Company  Case,  or 
the  Hitchman  Coal  &  Coke  Company 
Case,  or  the  Western  Coal  Min.  Co.  v. 
Puckett  ( November  21.  1899).  or  the 
Telephone  Case ;  but  in  the  absence  of  any 
specific  criticism  on  their  part.  I  do  say 
that  I  have  not  been  able  to  find  any  out 
of  the  eighteen  submitted  by  them  that 
are  the  proper  subject  of  legal  criticism. 
If  there  are  any  facts  involved  in  any  of 
the  cases  that  subject  the  action  of  the 
court  in  entering  the  decrees  to  proper 
criticism,  these  facts  have  not  been 
called  to  our  attention.  And  upon  the 
face  of  the  papers  submitted  to  us,  in- 
stead of  the  cases  showing  an  abuse  of 
the  power  of  injunction,  they  would  show 
its  reasonable  and  legitimate  exercise, 
and  are  only  subject  to  criticisms  upon 
the  ground  that  any  use  whatever  of  the 
power  of  injunction  is  understood  by 
the  labor  organizations  to  be  an  abuse  of 
judicial  power. 
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c=E=aHOSE  who  have  the  opportunity  of  hearing  numerous  cases  tried 
H  in  various  courts,  in  different  localities,  must  observe  the  widely 
■fl  varying  scale  of  quality  in  law  practice,  a  variation  wider  perhaps 

y  than  in  any  other  profession.  It  ranges  from  the  sometimes  unap- 
preciated but  masterly  skill  of  the  legal  artist  down  to  the  bungler 
who  does  not  know  law  or  men  and  cannot  express  what  he  does  know.  It 
has  been  suggested  that  if  clients  really  knew  how  badly  their  cases  had 
been  tried  they  would  endeavor  in  many  instances  to  develop  a  new  class  of 
law  work  under  the  general  head  of  "malpractice." 

The  trial  of  a  suit  at  law  is  an  intricate,  difficult  intellectual  performance, 
so  poorly  done  so  many  times  perhaps  because  those  who  pay  the  bills  may 
be  no  better  judges  of  its  real  quality  than  they  would  be  of  the  compara- 
tive merits  of  ancient  Creek  art.  Counsel  are  praised  for  fatal  errors  and 
blamed  for  doing  the  right  thing.  Litigation  with  the  average  citizen  is 
only  occasional. — happy  for  him  that  it  is. — which  may  account  for  his  in- 
ability to  judge  of  its  quality. 

.Much  of  the  difference  in  law  practice  arises  from  varying  degrees  of 
skill  in  the  effective  use  of  language.  Ideas  must,  of  course,  come  first,  but 
words  are  in  fact  the  lawyer's  tools ;  with  them  he  achieves  success,  or  be- 
cause of  them  meets  defeat.  Old-style  oratory  in  courts  of  law  has  gone 
out  of  fashion,  but  words  still  represent  or  misrepresent  ideas:  and  the 
planting  of  ideas  is  the  important  part  of  the  work  of  the  lawyer. 

In  the  old  days  the  courthouse  was  famed  for  ear-splitting  oratory  and 
fiery  rhetoric,  and  the  country  people  came  for  miles  to  hear  the  lawyers 
"sum  up."  Law  practice  has  not  deteriorated,  but  results  are  now  obtained 
in  a  somewhat  different  way  and  with  less  noise,  hut  words  arc  still  the 
principal  medium  by  which  mind  communicates  with  mind.  Language, 
however,  is  now  used  rather  to  persuade  than  to  thrill  and  to  entertain,  and 
the  high  art  of  persuasion  might  well  form  a  definite  part  of  every  law- 
yer's course  of  study. 

A  familiar  acquaintance  with  Plato  and  that  famous  old  teacher  of  his 
lias  helped  many  who  would  learn  to  convince ;  and  full  of  suggestion  is 
Franklin's  quaint  recital  of  how  he  improved  himself  in  the  art  of  leading 
others  to  see  as  he  saw.  and  thus,  as  he  modestly  says,  qualifying  himself 
to  be  of  some  little  use  to  his  country. 

As  was  said  of  Webster's  words,  in  the  right  place  a  word  may  weigh  a 
pound,  but  it  must  be  the  right  word,  and  yelling  will  not  make  up  for  poor 
selection.  It  is  said  there  arc  really  no  synonyms,  and  of  this  we  are  con- 
vinced when  we  hear  a  thought  appropriately  expressed.  There  must  be 
thought  first,  but  alas !  there  may  be  thought  without  effective  expression, 
as  well  as  emptv  words. 
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Often  the  most  effective  part  of  an  argument  is  a  skillful  inquiry, — a 
Socratic  question  that  penetrates  to  the  very  heart  of  a  subject,  and  serves 
to  put  in  motion  the  receiving  mind  that  is  being  worked  upon;  then  a 
statement  with  just  the  proper  emphasis  gains  admission  almost  unawares, 
and  an  idea  is  planted  in  the  mind  of  another.  The  whole  operation  is  like 
the  skilful  playing  of  a  delicate  and  complicated  instrument,  that  requires 
not  only  knowledge  of  the  subject,  but  knowledge  of  the  instrument. 

A  very  useful  course  of  training  for  a  lawyer  would  be  something 
equivalent  to  a  season  of  actual  practice  in  difficult  salesmanship.  Let  the 
lawyer  who  seeks  to  completely  prepare  himself  for  his  most  important 
and  difficult  work  take  the  temporary  agency  for  some  poor-selling  book, 
and  in  this  way  make  a  practical  study  of  the  entrances  to  the  human 
mind.  Perhaps  one  of  the  first  things  he  will  learn  is  that  it  is  possible  to 
antagonize  people  by  one  unfortunate  sentence,  and  he  may  discover  that 
there  is  such  a  thing  as  a  right  and  a  wrong  order  of  statements.  He  may 
learn  that  it  is  not  simply  necessary  to  say  it  all,  but  that  he  must  say  first 
what  should  be  first  said,  or  it  will  not  be  necessary  to  say  anything  at  the 
last.  It  is  easy  enough  to  see  that  some  lawyers  have  never  attempted  to 
sell  goods,  or,  perhaps  having  failed  in  the  attempt,  they  have  then  be- 
come lawyers. 

The  citadel  of  the  mind  may  be  captured  in  more  ways  than  one,  but  an 
entrance  is  not  often  gained  without  a  proper  approach.  The  first  sen- 
tence of  an  argument  is  often  the  most  important  sentence  because  it  is 
the  first.  By  it  interest  is  kindled,  suspicion  disarmed,  and  confidence 
awakened ;  or  antagonism  aroused,  and  a  prejudice  created  that  cannot  be 
overcome.  The  mind  opens  or  shuts  according  to  the  hailing  sign  given ; 
the  truth  may  be  told  in  such  a  way  that  it  is  not  believed. 

There  are,  no  doubt,  certain  laws  of  persuasion  that  underlie  successful 
argument.  Might  not  one  of  them  be  that  it  is  not  well  to  attempt  to  put 
an  idea  full  grown  and  complete  into  the  mind  of  another,  but,  rather,  that 
it  should  be  skilfully  planted,  and  then  tended  and  nurtured  with  rich 
words  until  it  develops  into  a  mature  thought.  But  the  other  extreme  of 
undue  caution  may  also  be  fatal,  and  the  mental  fort  is  not  captured  be- 
cause a  too  circuitous  line  of  attack  is  followed. 

One  of  the  greatest  enemies  of  persuasion  is  suspicion,  and  until  this  is 
removed  words  are  vain,  and  simply  tinkle.  Frankness  dispels  doubt; 
and,  first  of  all,  if  one  is  to  be  believed  he  must  believe  himself.  Sincerity 
carries  its  own  stamp  of  genuineness.  Even  in  children  and  dogs  there 
seems  to  be  an  instinct  that  recognizes  insincerity  by  nearly  all  the  five 
senses,  and  certainly  by  sight  and  sound. 

The  lawyer  in  every  way  possible  should  try  to  avoid  always  seeming  to 
be  an  advocate,  and  especially  a  paid  advocate.  Too  many  lawyers  give 
the  impression  that  they  are  trying  too  hard  to  protect  a  client's  interests. 
If  they  appear  tor  the  defense  they  give  the  impression  that  by  every 
means  they  will  attempt  to  prevent  the  guilt  of  their  client  from  becoming 
known,  and  they  will  not  grant  that  the  opposition  has  even  a  shadow  of  a 
leg  to  stand  upon.  As  a  result,  everything  they  say  is  discounted,  and  often 
might,  with  equal  effect,  be  spoken  in  the  words  of  some  dead  language. 

The  creation  by  a  trial  lawyer  of  a  correct  atmosphere  surrounding  the 
trial  of  an  issue  in  court  is  one  of  the  results  of  consummate  ability,  and  is 
brought  to  pass  in  great  measure  by  words  fitly  spoken,  that  are  indeed 
apples  of  gold. 
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A  Word  from  the  Editor 

A  reader  of  Case  and  Comment, 
who  recently  sent  us  an  excellent 
original  article,  wrote.  "I  do  not  know  if 
you  desire  contributions  from  sources 
outside  of  your  staff."  We  replied :  "We 
are  always  glad  to  receive  contributions 
from  our  readers:  the  more  the  better." 
And  that  is  the  message  we  want  to  send 
to  all  our  friends  who  peruse  Case  and 
Comment.  We  ask  each  of  you  to  aid 
the  others  by  sending  us  of  your  best 
for  the  benefit  of  all. 

Give  us  your  views  in  an  article  of  say 
2,000  words  or  less,  on  topics  consonant 
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with  our  special  numbers,  elsewhere  an- 
nounced, or  on  any  subject  of  general  in- 
terest to  the  profession  that  may  appeal 
to  you. 

Anecdotes  of  lawyers,  interesting  in- 
cidents arising  in  legal  practice,  quaint 
and  curious  or  humorous  legal  happen- 
ings, are  always  acceptable. 

Write  us  some  of  those  practical  hints 
and  suggestions — born  of  experience — 
that  were  told  you  by  some  venerated 
preceptor,  or  which  you  tell  to  the  young 
men  studying  under  you. 

If  you  approve  or  disapprove  of  the 
teachings  of  Case  and  Comment,  send 
us  a  pointed  paragraph  for  our  "Read- 
ers' Comments." 

Your  kindly  interest  will  help  Case 
and  Comment  to  justify  its  sub-title, 
"The  Lawyer's  Magazine." 

New  Court  Rule* 

^jJ/HEN  the  supreme  court  convenes  in 
*  v  September,  after  the  summer  vaca- 
tion, an  important  new  rule  of  practice 
adopted  by  the  justices  of  the  appellate 
division  of  the  supreme  court  of  New 
York  at  their  convention  in  Albany  last 
April  will  be  effective.  The  new  rule  pro- 
vides that,  on  the  opening  of  a  case  and 
before  any  evidence  is  taken,  the  attor- 
neys for  both  the  plaintiff  and  defendant 
shall  state  what  they  expect  to  prove. 

Almost  since  the  beginning  of  the 
courts  in  this  state  it  has  been  the  prac- 
tice for  the  attorney  for  the  plaintiff  to 
state  what  he  expects  to  prove  by  his  wit- 
nesses, and  then  present  their  testimony 
before  the  jury.  This  has  been  followed 
by  the  statement  of  the  attorney  for  the 
defendant,  who  then  proceeds  to  offer  his 
evidence.  It  is  believed  that  the  imme- 
diate presentation  of  both  sides  will  give 
the  jurymen  a  clearer  conception  of  what 
the  trial  is  about.  The  new  rule  does  not 
apply  to  criminal  cases. 

Another  new  rule  requires  that  on  the 
sale  of  real  property  of  an  infant,  a 
surety  company's  bond  must  be  given  by 
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the  guardian  for  twice  the  amount  of  the 
sale,  including  interest  on  the  sum  dur- 
ing the  minority  of  the  infant,  or  the  in- 
fant may  be  secured  by  a  mortgage  on 
improved  and  unencumbered  real  estate 
for  the  same  amount  as  is  required  for 
the  bond.  Personal  securities  will  no 
longer  be  accepted.  The  purpose  of  this 
rule  is  to  avoid  the  losses  and  scandals 
which  have  arisen  in  the  past  whereby 
bonds,  perfectly  good  when  they  were 
given,  have  become  valueless. 

Photography  and  Law 

«fi]PVER  since  the  days  of  Daguerre," 
^  says  the  Photo  Era,  "photography 
has  been  regarded  as  the  one  infallible 
means  of  portraying  faithfully  any  object, 
scene,  or  action.  Indeed,  a  photograph  is 
admitted  in  court  as  irrefutable  evidence  : 
for  when  everything  else  fails,  a  picture 
made  through  a  photographic  lense  almost 
invariably  turns  the  tide.  However,  such 
a  picture,  upon  which  the  fate  of  an  im- 
portant case  may  rest,  should  be  subject- 
ed to  critical  examinations ;  for  it  is  an 
established  fact  that  a  photograph  may  be 
made  as  untruthful  as  reliable.  Com- 
bination photographs  change  entirely  the 
character  of  the  initial  negative,  and  have 
been  made  during  the  past  fifty  years. 

"Everybody  is  familiar  with  the  changes 
that  can  be  wrought  by  the  retoucher  in 
a  photographic  portrait.  A  practitioner 
of  even  ordinary  skill  can  introduce  the 
figure  of  a  patron  (made  in  the  studio) 
into  an  open  air  view,  well  blended  and  in 
complete  harmony  with  the  surroundings, 
—without  a  visible  trace  of  its  falsity. 
It  is  even  possible  to  represent  a  person 
crossing  the  Mer  dc  Glace  or  walking  in 
the  Avenue  des  Capucines. — places  he  lias 
never  visited  in  the  flesh.  Thus,  a  person 
charged  with  an  offense  may  be  able  to 
prove  an  alibi  by  the  aid  of  a  skilfully 
prepared  combination  photograph.  By 
means  of  a  double  exjKisure.  and  without 
resorting  to  manipulation  of  the  nega- 
tive, a  person  may  be  made  to  appear  to 
be  doing  all  sorts  of  impossible  and  ludi- 
crous things,  such  as  playing  chess,  cards, 
or  fighting  a  duel  with  himself,  carrying 
his  head  under  his  arm,  or  holding  com- 
munion with  a  departed  spirit.  In  this 
manner  the  camera  appears  to  have  re- 


corded successfully  all  kinds  of  startling 
phenomena,  and  with  a  realism  convinc- 
ing to  all  except  the  expert  and  the  ini- 
tiated. 

"Where,  then,  can  photography  be  con- 
sidered as  irrefutable  evidence? 

"The  photo-speed  recorder — the  joint 
invention  of  two  professors  of  Massachu- 
setts Institute  of  Technology — is  an  ap- 
paratus which  determines  with  absolute 
scientific  accuracy  the  rate  of  speed  at 
which  a  motor  car  is  moving.  Hence,  it 
has  been  sustained  in  the  highest  court  of 
Massachusetts  as  incontrovertible  evi- 
dence in  cases  of  violation  of  the  automo- 
bile speed  law. 

"Motion  pictures,  when  taken  and  pro- 
jected with  scientific  precision,  and  prop- 
erly authenticated,  constitute  the  most 
trustworthy  and  convincing  testimony  of 
an  occurrence  that  is  possible  to  conceive. 
Proof,  such  as  this,  is  well  nigh  infallible. 

Hut  even  what  is  recognized  as 
straight,  genuine  photography  is  not  al- 
together devoid  of  misrepresentation,  in- 
voluntary though  it  may  be.  This  takes 
the  form  of  distorted  features  and  limbs, 
also  of  exaggerated  perspective  visible 
in  buildings,  streets,  etc.. — due  to  the  ap- 
plication of  a  lense  of  inadequate  focal 
length.  Hence,  faithful  portrayal  de- 
pends upon  the  correct  employment  of  the 
most  suitable  apparatus  and  materials. — 
from  the  making  of  the  exposure  to  the 
completed  print,  the  negative  being  of 
supreme  importance. 

"Danger,  therefore,  lies  in  the  lack  of 
technical  knowledge  with  regard  to  the 
possibilities  of  imposition  by  photog- 
raphy. It  will  not  do  to  rely  entirely  up- 
on a  photograph,  whether  it  be  made  on 
paper,  glass,  metal,  or  any  other  base. 
The  shrewd  judge  and  counsel  will  insist 
that  in  every  case  the  negative  be  submit- 
ted, and  examined  for  possible  alterations 
by  a  clever  manipulator.  Members  of  the 
legal  profession  should  practice  photog- 
raphy to  familiarize  themselves  with 
photographic  methods,  legitimate  and 
otherwise,  the  better  to  appreciate  the  tes- 
timony of  experts  and  practitioners  with 
regard  to  photographs  and  their  prepar- 
ation, more  particularly  to  negatives. 
Therefore  it  follows  that  only  after  a 
most  careful  examination  has  shown  the 
absence  of  possibility  of  a  photograph 


Digitized  by  Google 


The  Editor's  Comments 


183 


being  a  false  picture  ought  it  to  be  used 
as  evidence." 

Another  phase  of  our  subject,  photog- 
raphy and  law,  is  presented  by  the  prac- 
tice of  taking  snapshots  in  and  about  the 
courts.  Sketching  has  recently  been 
stopped  in  the  English  divorce  courts,  but 
a  London  editor  complains  to  the  Times 
that  photography  is  still  generally  al- 
lowed. Witnesses  and  persons  on  trial, 
who  may  not  be  guilty,  are  subjected  to 
the  ordeals  of  cameras  leveled  at  them, 
and  indifferent  pictures  appear  next  day 
in  the  public  prints.  Parties  engaged  in 
litigation  are  photographed  coming  in 
and  going  out  of  the  courts.  The  London 
Law  Journal  remarks :  "To  the  judges 
belongs  the  power  of  stopping  the  objec- 
tionable practice.  They  could,  and  we 
hope  they  will,  make  an  order  prohibiting 
the  use  of  the  camera  in  the  courts  in 
which  they  preside,  and  any  disobedience 
of  such  an  order,  whether  the  photogra- 
pher or  editor,  would  be  punishable  as  a 
contempt  of  court."  ' 

Individuality  on  the  Bench 

||  F  the  laws  were  an  exact  science,  savs 
11  the  Kansas  City  (Mo.)  Star,  it  would 
make  no  difference  who  were  judges  of 
the  Supreme  Court  of  the  United  States, 
or  any  other  court,  so  that  they  were 
honest  men  and  learned  in  the  law.  Their 
decisions  would  be  worked  out  with 
mathematical  precision.  In  fact,  if  the 
law  were  an  exact  science  there  would 
hardly  need  to  be  any  courts  at  all,  ex- 
cept those  for  criminal  trials. 

The  law  not  being  an  exact  science, 
the  Supreme  Court  of  the  United  States 


has  always  held  one  of  the  most  interest- 
ing groups  of  men  in  the  world.  There 
are  individuals  in  that  tribunal's  history 
who  stand  out  as  attractively  and  dis- 
tinctively as  do  the  most  prominent  of 
the  statesmen  whose  service  was  not  on 
the  bench. 

It  has  been  remarked  that  the  late  Jus- 
tice Brewer  was  one  of  the  few  Supreme 
Court  justices  who  took  a  part  in  the 
usual  activities  of  the  people, — their  poli- 
tics, economics  and  evcry-day  interests. 
This  he  did.  But  aside  from  this,  he,  in 
common  with  all  other  members  of  the 
Supreme  Court,  did,  on  the  bench,  im- 
press his  own  strong  personality  upon 
the  affairs  of  the  people.  A  court  of  nine 
men.  with  Justice  Brewer  in  it,  must  nec- 
essarily Ik  different,  not  only  in  person- 
nel, but  in  effect,  from  such  a  court  with 
Justice  Brewer  out  of  it.  And  so  of  every 
member  of  the  court.  No  two  sets  of 
nine  men  would  decide  the  law  alike,  or 
hold  the  affairs  of  the  nation  to  quite 
the  same  complexion.  "The  king  is  dead ; 
long  live  the  king!"  The  kingly  office 
goes  on.  but  who  is  king  marks  differ- 
ences in  history.  So  the  court  and  the 
law  are  permanent  institutions,  but  those 
who  administer  them  mark  differences. 

Changeless  and  eternal,  one  may  be- 
lieve the  abstraction  called  Justice  to  be. 
But  the  pleasing,  progressive,  infinite  va- 
riety of  human  affairs  gets  into  her  tem- 
ple in  the  individual  qualities  of  her  Jus- 
tices. A  court  whose  annals  preserve 
the  differing  geniuses  of  John  Marshall, 
Roger  B.  Taney,  and  Salmon  P.  Chase, 
to  cite  no  others,  is  not  of  the  stuff  to 
petrify.  It  will  always  be  fluid  with  the 
life  of  the  nation, — the  current  of  its 
ideals,  its  aspirations,  its  necessities. 
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Weeding  Out  Poor  Lawyers. 


Editor  Case  and  Comment: — 

The  July  issue  of  Case  and  Comment  con- 
tains an  article  on  page  74,  under  the  caption 
"Taxing  the  Lawyers."  Case  and  Comment 
quotes  the  Battle  Creek  Journal  as  saying  the 
Honorable  James  Helmc  comes  "forward  with 
an  idea."  Says  James :  "There  is  a  dog  law 
which  helps  eliminate  worthless  dogs.  Tax 
the  lawyers  of  the  state.  We  have  too  many 
of  them,  and  a  tax  of  $25  or  $50  each  would 
help  weed  out  the  poor  ones."    .    .  . 

A  just  process  of  weeding  out  the  poor  law- 
yers would  never  be  accomplished  by  the  sense- 


less process  of  taxing  cacn  memoer 
fession. 


>f  the  pro- 


Is  opportunity  invariably  the  result  of  talent, 
ability?  If  so,  I  want  to  ask:  Since  when? 
Is  a  man  without  superior  ability  because  he 
is  born  in  poverty-stricken  circumstances?  Mr. 
Helme,  by  the  process  of  his  "reasoning,"  says 
so.  Such  a  theory  is  abhorrent  to  any  fair  and 
sane-minded  man.  What  man  needs  is  not 
more  restraint,  but  more  liberty,  more  oppor- 
tunity. Some  boys  undertake  the  study  of  the 
law  because  their  fathers  are  in  affluent  circum- 
stances, totally  oblivious  of  their  aptitude  and 
natural  fitness.  Would  he  be  weeded  out  by  a 
process  of  taxation?  Since  when?  How? 
The  poor  boy.  on  the  other  hand,  endowed  with 
every  natural  aptitude  and  fitness,  puts  in  years 
of  incessant  and  self-sacrificing  toil  to  become 
a  member  of  a  profession  wnich  he  at  last 
reached  only  to  be  confronted  with  the  neces- 
sity of  the  financial  payment,  the  wherewithal 
he  has  not.  Would  that  be  just?  If  so.  then 
the  dollar  unit  is  the  manhood  measurement. 
What  would  become  of  the  profession  thus 
imbued?  It  would  naturally  and  inevitably 
degenerate,  as  it  must  and  ought.  Where 
would  be  the  ethics  of  a  time-honored  profes- 
sion? Nonsensical  all,  completely,  entirely,  ab- 
solutely. 

Some  states  require  a  stated  school  period 
of  study,  not  qualification  necessarily  and  pure- 
ly so.  This  is,  as  it  must  have  been  intended 
to  be,  a  prohibitive  bar  to  the  poor  but  ambi- 
tious, and,  in  all  other  respects,  a  worthy  boy. 
This  operates  as  a  rank  injustice  to  the  poor 
boy,  is  damaging  to  society,  and  detrimental  to 
the  body  politic.  The  state  will  proceed  with 
its  paricidal  ingratitude,  and  ask  that  same  boy, 
whom  it  has  denied  every  legitimate  and  con- 
stitutional right,  to  stand  in  its  defense  in  its 
hour  of  peril.  Could  anything  be  more  rank- 
ling? How  much  gratitude  do  I  owe  those 
who  are  only  engaged  in  the  curtailment  of  my 
absolute  liberties?  Let  those  answer  who  pre- 
tend to  be  the  measurers  of  my  happiness.  The 
doctrine  of  Mr.  Helme  is  simply  this:  I  am 
in  and  you  are  out.   You  stay  out.    It  is  purc- 
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ly  the  doctrine  of  exclusiveness.  If  Mr.  Helme 
feels  that  the  legal  profession  is  overcrowded, 
then  let  him  exercise  his  sovereign  right  of 
withdrawing.  There  is  absolutely  no  line  of 
employment  without  its  more  than  required 
number  of  hands  and  brains,  yet  1  should  de- 
cline to  lay  a  prohibitive  bar  to  the  entrance 
of  any  calling.  Has  not  the  child  born  after 
me  as  much  right  to  the  selection  of  its  own 
channel  of  employment  as  it  has  to  the  pursuit 
of  happiness?  The  one  is  co-ordinate  with  the 
other.  Deny  or  restrict  the  one,  and  the  other 
is  necessarily  extinguished.    It  certainly  is. 

It  has  also  been  contended  on  the  part  of 
others  that  it  is  doubtful  whether  or  not  the 
legislature  can  impose  the  qualifications  of 
members  preparatory  to  engaging  in  the  pro- 
fession of  the  law,  but  that  it  should  be  left 
to  the  court  to  determine  the  qualifications  of 
its  members.  This  contention  is  equally  for- 
eign to  constitutional  logic.  The  body  which 
makes  the  law  must  of  necessity  have  the  sov- 
ereign right  of  determining  the  qualifications  of 
those  who  wish  to  engage  in  the  practice  of  the 
law.  Such  cannot  in  reason  be  left  to  the  dis- 
cretion of  the  court.  Why  should  it?  If  this 
is  the  undisputed  right  of  the  court  as  against 
the  legislature,  then  I  want  to  say  that  the 
court  is  in  the  exercise  of  a  counteractive  office 
against  the  legislature.    It  certainly  is. 

I  ask  Case  and  Comment  to  publish  this 
letter,  or  reject  it,  and  thus  show  its  colors, 
demonstrate  its  principle  of  fairness  and  jus- 
tice. M.  G.  Lillig. 
Salida,  Colo. 

What,  Muzzle  the  Lawyers? 

Editor  Case  and  Comment: — 

We  read  with  some  degree  of  interest  the 
idea  and  expressions  of  the  Hon.  James  Helme 
of  Adrian,  Michigan,  relative  to  the  Michigan 
dog  law,  which  appears  to  have  been  enacted 
to  rid  the  state  of  the  many  worthless  dogs  that 
infest  it.  From  the  effect  of  this  law  he  think* 
a  similar  one  taxing  the  lawyers  in  general 
would  rid  the  state  and  the  profession  of  the 
"poor  ones."  I  confess  that  I  do  not  know 
whether  he  means  the  "poor  ones"  with  regards 
to  wealth  or  ability,  the  adjectives  "poor"  and 
"worthless"  having  vastly  different  meanings, 
although  they  appear  to  be  synonymous.  But 
will  a  license  tax  of  $25  or  $50  rid  the  state 
of  Michigan  and  the  profession  of  "poor  law- 
yers?" Is  that  the  most  effective  remedy?  I 
do  not  think  so.  What  is  the  cause  or  source 
of  an  influx  or  overrunning  of  a  state  or 
country  with  "poor  lawyers?"  Is  it  due  to  the 
want  of  a  tax  of  sufficient  sire  on  the  members 
of  the  profession?  Where  lies  the  cause? 
Perhaps  if  Mr.  Helme  examine  the  curriculum* 
of  the  law  schools  he  may  find  that  they  need 
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some  attention,  or  perhaps  if  he  examine  the 
corps  of  teachers  of  the  law  schools  he  may 
find  that  the  dog  tag  tax  is  needed  there. 

There  is  a  remedy  somewhere,  and  it  can  he 
found,  and  if  the  profession  is  so  crowded  in 
Michigan  that  Mr.  Helme's  professional  terri- 
tory is  being  invaded  or  the  standard  of  the 
profession  lowered,  I  suggest  that  the  legis- 
latures of  his  and  other  similar  states  enact  a 
more  stringent  law  for  admission  to  the  bar. 
Then  let  the  examining  tribunals  discharge 
their  full  and  sworn  duties  in  connection  there- 
with. In  many  states  the  law  and  rules  for 
admission  to  the  bar  arc  very  lax,  but  as  lax 
as  they  arc,  they  are  far  superior  to  the  license 
tax  method.  In  some  states  applicants  are  ad- 
mitted to  the  bar  upon  the  recommendation  of 
the  dean  of  the  school  from  which  they  come, 
in  some  they  are  admitted  upon  the  presenta- 
tion of  a  diploma  from  a  presumably  recog- 
nized school  of  law ;  in  still  some  others,  they 
arc  admitted  upon  the  recommendation  of  an 
examining  committee  of  lawyers  appointed  by 
the  judge  of  the  circuit  or  superior  court  when 
he  has  not  the  time  to  examine  the  applicants 
himself.  While  each  of  these  methods,  and 
perhaps  some  others,  have  given  to  the  pro- 
fession some  of  the  ablest  minds  of  the  pro- 
fession, none  is  equal  to  that  of  having  appli- 
cants for  admission  to  the  bar  passed  on  by 
the  supreme  court  of  the  state,  which  tribunal 
invariably  gives  a  rigid  and  thorough  test. 

Don't  muzzle  the  "worthless"  ones  or  tax 
the  "poor"  fellows,  because  the  taxing  process 
will  not  give  the  desired  relief.  In  this  state 
the  license  tax  on  lawyers— and  each  member 
of  a  law  firm  must  have  a  license— is  $15.25, 
and  this  city  has  an  additional  tax  of  $15;  these 
license  taxes  are  payable  annually.  A  year  ago 
the  county  solicitor  brought  criminal  action 
against  several  individuals  for  doing  business 
without  a  license.  Among  those  against  whom 
cases  were  docketed  were  several  lawyers, 
some  standing  in  the  front  rank  of  the  mem- 
bers not  only  of  the  local  bar.  but  of  the  state 
bar:  eminent  criminal  and  civil  lawyers,  some 
of  whom  are  worth  many  thousands  of  dollars, 
and  live  in  residences  that  cost  several  thou- 
sands of  dollars.  The  "poor"  lawyers,  as  a 
rule,  are  the  ones  who  pay  license  tax  first. 
Hence,  a  license  tax,  a  tag  or  a  muzzle,  should 
not  be  used  to  accomplish  that  which  the  cir- 
riculums,  professors,  or  deans  of  our  law- 
schools  should  do.  The  license  tax  should  be 
used  as  a  necessary  revenue  for  the  state, 
county,  and  city.  When  the  law  schools  and 
their  agencies  are  inefficient  or  the  method  of 
admission  is  too  loose,  the  legislature  should 
strengthen  them,  or  rid  the  profession  of  the 
"poor"  and  "worthless"  by  placing  the  matter 
of  admission  to  the  bar  in  the  hands  of  the 
supreme  court,  with  rigid  and  stringent  rules. 


Tampa,  Fla. 

[Case  and  Comment  is  not  in  favor  of  tax- 
ing lawyers  for  the  purpose  of  elimination. 
Those  who  are  "poor"  in  spirit  or  deficient  in 
the  elements  of  success  will  eliminate  them- 
selves. Those  who  are  "poor"  in  purse  have 


enough  to  contend  against  without  being  bur- 
dened with  unnecessary  taxation.  A  career  at 
the  bar  has  always  been  open  to  every  young 
man,  inspired  with  honorable  ambition,  and 
ought  to  remain  so.— Ed.] 

South  Dakota's  Streams  are  Pure. 

Editor  Case  and  Comment:— 

In  reading  your  July  number  Case  and  Com- 
ment I  find  upon  page  96,  under  head  "Ita  Lex 
Seripta,"  the  proviso  attached  to  sec.  4,  chap. 
139,  Session  Laws  South  Dakota  1909,  regard- 
ing the  incurring  of  municipal  indebtedness 
"for  the  purpose  of  providing  water  and  seiv- 
erage  for  irrigation,  domestic  uses,  sewerage, 
and  other  purposes." 

Permit  me  to  call  your  attention  to  the  first 
proviso  of  sec.  4.  art  13,  Constitution  of 
South  Dakota  as  it  now  is.  You  will  note  that 
the  law  of  1909  follows  verbatim  the  language 
of  the  Constitution.  The  proviso  was  not 
included  in  the  original  Constitution  framed 
and  adopted  in  1889,  under  which  the  state  was 
admitted  into  the  Union.  Said  art.  13.  simply 
limited  the  debt  of  any  county,  city,  town, 
school  district,  or  other  subdivision,  to  5  per 
centum  upon  the  assessed  valuation  of  the 
property  therein,  and  so  remained  until  1896, 
when  an  amendment  to  said  section  was  adopt- 
ed by  popular  vote,  having  been  submitted  by 
the  legislature  of  1895,  which  provided  "that 
any  county,  municipal  corporation,  civil  town- 
ship, district,  or  other  subdivision  may  incur 
an  additional  indebtedness  not  exceeding  10 
per  centum  upon  the  assessed  value  of  the 
taxable  property  therein,  for  the  purpose  of 
providing  water  for  irrigation  and  domestic 
uses."  The  legislature  of  1901  submitted  to 
the  people  the  proviso  as  given  in  your  article, 
which  was  adopted  in  1902,  at  the  regular  elec- 
tion, and  under  which  the  law  of  1909  was 
undoubtedly  drawn. 

The  mixing  of  water  and  sewerage  may  pos- 
sibly be  accounted  for  upon  the  supposition 
that  the  learned  legislator  who  drafted  the 
proviso  might  have  mixed  Missouri  river 
water  with  his  ordinary  beverage.  Otherwise 
the  language  is  not  easily  understood.  The 
question  arises,  if  under  the  Constitution  and 
laws  of  South  Dakota,  pure  water  can  be  ob- 
tained. The  writer  answers  that  after  a  resi- 
dence of  more  than  twenty- six  years  in  the 
territory  and  state,  he  can  affirm  that  pure 
water,  as  pure  and  cold  as  found  anywhere, 
abounds  in  abundance,  notwithstanding  law- 
makers to  the  contrary,  and  is  used  as  a  bev- 
erage by  a  large  majority  of  our  citizens. 
Great  is  the  wisdom  of  the  lawmakers. 

S.  V.  Jones. 

Parker,  S.  D. 

Is  the  Uniform  Entitled  to  Respect? 

Editor  Case  and  Comment: — 

In  a  recent  issue  of  your  piquant  little  and 
ever- welcome  Case  and  Comment,  you  have 
an  article  anent  the  Hobson  Bill  pending  in 
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Congress.  You  say:  "The  uniform  is  a  sym- 
bol of  loyalty  and  of  patriotic  devotion.  It  is 
entitled  to  respect,  next  to  the  flag."  How  can 
you  respect  the  covering  and  gilding  if  you 
do  not  respect  the  man  (or  it  may  be,  hood- 
lums), within?  What  legal  power  based  on 
right  have  you  to  force  open  the  entrance  for 
such  into  what  the  bill  designates  as  "Public 
Places?"  First  define  that  term,  and  see  where 
you'll  land.  Patriotism,  at  all  times  and  every- 
where, is  in  uniform. 

Stephen  De  Pakrish. 

Richmond,  Ky. 


[We  do  not  sec  any  valid  objection  to  a 
measure  forbidding  the  exclusion  of  men  from 
public  places  simply  because  they  are  wearing 
the  uniform  of  the  Military  or  Naval  service 
of  the  United  States.  The  uniform  means 
much  to  Jhe  wearer,  and  means  much  to  the  na- 
tion of  which  its  wearers  are  the  sworn  de- 
fenders. It  ought  not  to  be  placed  under  the 
ban  of  a  general  and  humiliating  discrimina- 
tion. Why  not  admit  our  soldiers  and  sailors 
to  places  of  entertainment  or  amusement  on  an 
equality  with  civilians,  subject  to  expulsion  in 
individual  cases,  in  case  of  misconduct? — En.l 


Unusual  Arbitration  Plan 


<5<*gO  far  as  1  know,"  writes  a  member 
of  the  Commonwealth  Club,  ac- 
cording to  the  New  York  Sun,  "the  most 
unusual  method  of  voluntary  arbitration 
is  that  instituted  by  the  Chamber  of  Com- 
merce in  London,  England. 

"The  great  dock  laborers'  strike,  which 
occurred  in  London  about  1891,  para- 
lyzed for  the  time  being  the  trade  and 
commerce  of  that  city.  The  Chamber  of 
Commerce  was  beseiged  by  merchants 
and  manufacturers  to  prevent  a  repetition 
of  such  a  calamity,  and  the  matter  was  re- 
ferred by  the  chamber  to  one  of  its  prom- 
inent members.  Sir  Samuel  Boulton. 

"His  proposal  was  that  the  Chamber 
of  Commerce  elect  from  among  its  mem- 
bers, for  the  period  of  one  year,  a  panel 
of  twelve  representing  the  various  trades 
and  industries.  That  the  trade  unions 
likewise  elect  from  among  their  members, 
for  the  period  of  one  year,  a  panel  of 
twelve  representing  the  various  trades 
and  industries. 

"In  the  event  of  a  labor  dispute  being 
submitted  for  arbitration,  the  president 
of  the  chamber  was  to  select  one  or  more 
from  each  panel,  as  might  be  agreed  upon 
by  the  parties  to  the  dispute.  This  arbi- 
tration board,  consisting  of  an  equal  num- 
ber of  employers  and  workers  chosen  be- 
cause of  their  technical  knowledge  of  the 
matters  in  dispute,  but  in  nowise  directly 


interested  in  such  dispute,  and  without 
the  customary  selection  of  an  odd  mem- 
ber, was  to  conciliate,  investigate,  and 
arbitrate. 

"When  the  plan  was  first  given  public- 
ity there  were  few  who  looked  upon  it 
with  favor.  The  opinion  prevailed  that, 
without  the  odd  member  on  the  proposed 
arbitration  boards,  no  decisions  were  like- 
ly to  be  reached  and  that  hung  juries 
most  likely  would  follow.  It  was  only 
human  to  expect  the  workers  on  the 
board  to  decide  in  favor  of  their  fellow 
workers  and  the  employers  on  the  board 
to  decide  in  favor  of  their  fellow  em- 
ployers. Sir  Samuel  Boulton  succeeded, 
however,  in  securing  a  reluctant  consent 
to  a  trial  of  the  plan. 

"When  1  was  in  London  last  fall  the 
plan  had  been  in  operation  for  more  than 
seventeen  years,  and  had  scored  the  re- 
markable record  of  settling  to  the  satis- 
faction of  both  sides  every  dispute  which 
had  been  submitted  during  this  long 
period.  Sir  Samuel  Boulton  told  me  that, 
however  widely  the  arbitrators  may  dif- 
fer in  the  beginning,  without  exception 
in  the  history  of  the  movement,  the  deci- 
sions during  all  of  these  seventeen  years 
had  been  unanimous,  and  that  without 
exception  both  sides  had  accepted  such 
decisions  in  good  faith." 
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Among  the  New  Decisions 

Comments  on  recent  important  or  novel  decisions  made 
by  the  courts  of  the  English  speaking  world. 

Disposition  of  appeal    Where  a  con-  One  attempting  to  take    The  relation  of 

where  record  is        victed    defend-  tar  as  passenger.       carrier  and  pas- 

lost  or  incomplete.       ant  perfects  his  scnger  is  one  of 

appeal  to  a  contract,  express  or  implied,  and  it  may 
court  of  last  resort,  and  the  record  in  the  be  established  by  any  evidence  showing 
cause  becomes  lost  or  destroyed,  without  an  intent  upon  the  part  of  a  person  to 
fault  on  the  part  of  the  defendant  or  his  become  a  passenger,  and  his  acceptance 
counsel,  and  said  record  cannot  be  sub-  as  such  by  the  carrier.  Depending  as  it 
stituted,  it  is  held  in  the  recent  Oklahoma  does  upon  the  question  as  to  the  suffi- 
case  of  Bailey  v.  United  States,  104  Pac.  ciency  of  the  facts  to  establish  the  con- 
917,  that  a  motion  to  reverse  the  judg-  tract,  it  is  not  practicable  to  establish  a 
ment  and  award  a  new  trial  is  properly  rigid  or  arbitrary  rule  as  to  what  facts 
granted  to  prevent  a  miscarriage  of  jus-  will  constitute  this  relation.  That  one 
tice  or  a  deprivation  of  the  legal  right  attempting  to  pass  in  front  of  a  standing 
of  appeal.  This  rule  is  supported  by  the  street  car  to  take  passage  thereon  is  not 
weight  of  authority,  and  no  distinction  a  passenger  within  the  rule  that  carriers 
has  been  made  in  this  regard  between  must  furnish  reasonably  safe  appliances 
civil  and  criminal  cases.  The  rule  pre-  for  the  accommodation  of  passengers  in 
supposes  that  there  is  no  means  available  getting  on  and  off  trains  is  held  in 
to  appellant  of  restoring  the  record.  Jaquctte  v.  Capital  Traction  Co..  recently 
Where  such  means  are  available,  he  is.  of  decided  by  the  District  of  Columbia  court 
course.  ttound  to  avail  himself  of  them,  of  appeals,  and  accompanied  in  25  L.R.A. 
Some  courts,  however,  as  appears  by  the  (X.S. )  407,  by  a  note  discussing  the  re- 
note  which  accompanies  the  Dailcy  Case,  cent  cases  on  the  effect  of  signaling  a  car 
in  25  L.R.A. (M.S.)  860,  take  the  view  to  make  one  a  passenger,  the  earlier  cases 
even  when  restoration  is  impossible,  that  having  been  discussed  in  13  L.R.A. 
the  loss  of  the  record  or  the  portion  there-  ( X.S. )  283. 
of  essential  to  the  consideration  of  the 

question  raised  by  the  appellant,  though  Uncontradicted  statement   The  failure 

not  his  fault,  is  his  misfortune,  and  there-  in  presence  of           of  a  person 

fore  dismiss  his  appeal,  or,  in  some  in-  accused  as  confession.      to  contradict 

stances,  indulge  the  presumption  that  the  or  explain 

lost  portion  of  the  record  would  sustain  statements  or  declarations  made  by  third 

the  judgment  appealed  from,  and  dispose  persons  in  his  presence  and  hearing, 

of  the  appeal  on  the  merits  upon  that  as-  charging  him  with  a  crime  or  tending  to 

sumption.  incriminate  him,  raises  or  may  raise  an 

implication  of  admission  of  the  truth  of 

Disbarment  for    A  question  not  hereto-  such  statements  or  declarations  on  his 

failure  to        fore  passed  upon  by  part,  and  is  competent  evidence  as  an  in- 

inform  court.     the  courts  is  presented  dication  of  guilt  of  the  crime  charged. 

in  the  case  of  People  when  the  circumstances  of  the  case  are 

ex  rel.  Healy  v.  Case.  241  111.  279.  89  X.  such  as  to  afford  an  opportuity  to  act  or 

E.  638,  25  L.R.A. (X.S.)  578.  holding  speak  and  such  as  would  naturally  call 

that  an  attorney  bringing  a  suit  for  di-  for  some  action  or  reply  from  men  simi- 

vorce  upon  the  identical  pleadings  upon  larly  situated ;  but  no  inference  of  ac- 

which,  after  full  hearing,  another  court  quiescence  arises  from  mere  silence  under 

of  concurrent  jurisdiction  has  dismissed  accusation.where  the  circumstances  were 

the  suit  for  want  of  equity,  is  bound  to  not  such  as  to  call  for  a  statement  by  him, 

disclose  that  fact  to  the  court,  under  pen-  or  from  a  refusal  to  answer  unauthorized 

altv  of  disbarment  or  suspension  for  questions,  or  from  statements  or  actions 

failure  to  do  so.  evincive  of  innocence,  or  when  the  state- 
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ment  or  declaration  made  in  his  presence 
is  of  doubtful  import,  and  not  inconsistent 
with  his  innocence  of  the  crime  charged. 
In  short,  the  implication  of  admission 
arises  only  where  he  was  silent  when 
the  circumstances  were  such  that  he  ought 
to  have  spoken,  and  a  reasonable  man 
similarly  situated  would  naturally  have 
spoken.  So,  it  is  held  in  O'Hearn  v. 
State,  79  Neb.  513.  113  K.  W.  130,  that 
statements  or  confessions  made  in  the 
presence  of  one  accused  of  crime  who 
remains  silent  are  admissible  in  evidence 
if  the  time,  the  place,  and  the  circum- 
stances are  such  as  to  lead  to  the  infer- 
ence that  the  accused,  by  his  silence,  as- 
sented to  the  truth  of  the  same.  And  in 
the  recent  North  Carolina  case  of  State 
v.  Record,  65  S.  E.  1010,  it  is  held  that 
upon  trial  of  one  for  larceny,  uncontra- 
dicted declarations  of  his  wife,  made  in 
his  presence,  to  the  effect  that  stolen  prop- 
erty found  in  the  house  belonged  to  him, 
are  admissions  against  him.  These  cases 
are  accompanied  in  25  L.R.A.(N.S.)  542, 
by  a  subject  note,  which  exhaustively  pre- 
sents the  case  law  upon  this  interesting 
question. 

Regulation  of  speed  How  frequently 
of  interstate  trains,    and  how  much  can 

a  railroad  com- 
pany be  compelled,  by  a  state  statute,  to 
check  the  speed  of  its  trains  without  in- 
terfering with  interstate  commerce? 
This  question  has  arisen  in  the  state  of 
Georgia  and  has  found  its  way  finally  to 
the  Supreme  Court  of  the  United  States. 
That  court  recently  decided  in  Southern 
R.  Co.  v.  King,  U.  S.  Adv.  Sheets,  p. 
594,  that  a  state  may  regulate,  at  least, 
in  the  absence  of  congressional  action 
upon  the  same  subject-matter,  the  man- 
ner in  which  interstate  trains  shall  ap- 
proach dangerous  crossings,  the  signals 
which  shall  be  given,  and  the  control  of 
the  train  which  shall  be  required  under 
such  circumstances.  The  court  further 
determined  that  general  averments  in  an 
amended  answer  in  an  action  to  recover 
damages  from  a  railway  company  for  a 
wrongful  death  caused  by  violation  of  Ga. 
Civ.  Code.  §  2222,  requiring  the  slacken- 
ing of  speed  at  highway  crossings,  that 
such  statute  violates  the  commerce  clause, 
and  is  a  direct  burden  upon  and  impedes 


Comment 

traffic,  and  impairs  the  usefulness  of  the 
railway  company's  facilities  for  that  pur- 
pose, and  that  it  is  impossible  to  observe 
the  statute  in  carrying  mails  and  in  inter- 
state commerce  business,  are  not  sufficient 
as  against  demurrer,  since  they  are  mere 
conclusions,  and  do  not  show  the  number 
or  location  of  the  crossings  at  which  the 
railway  company  will  be  required  to 
check  the  speed  of  its  trains,  nor  that  the 
particular  crossing  is  not  a  dangerous 
one. 

The  husband  of  Josephine  King  was 
killed  by  a  train  on  the  Southern  Rail- 
way while  he  was  attempting  to  drive 
over  the  track  in  a  buggy  at  a  highway 
crossing  to  which  this  statute  applies. 
The  widow  brought  suit  against  the  rail- 
road corporation  to  recover  damages  for 
having  thus  wrongfully  caused  her  hus- 
band's death,  and  she  alleged  in  her  com- 
plaint that  the  negligence  of  the  defend- 
ant was  its  violation  of  the  state  law, 
which  required  it  to  check  and  keep 
checking  the  speed  of  the  train  while  ap- 
proaching the  crossing  at  which  her  hus- 
band was  killed. 

The  defense  of  the  railroad  company 
was  that  the  state  law  imposed  an  un- 
constitutional burden  on  interstate  com- 
merce. The  answer  alleged  that  it  was 
impossible  to  observe  the  Georgia  statute 
and  at  the  same  time  carry  the  mails  as 
the  Southern  Railway  Company  was  re- 
quired to  carry  them  under  the  contract 
it  had  with  the  government ;  furthermore, 
that  it  was  impossible  to  do  interstate 
business  and  at  the  same  time  comply 
with  the  terms  of  the  state  law.  This 
defense  was  overruled  in  the  United 
States  circuit  court  in  the  northern  dis- 
trict of  Georgia,  where  the  case  was 
tried,  and  the  widow  recovered  a  judg- 
ment against  the  railroad  company.  That 
judgment  was  affirmed  by  the  United 
States  circuit  court  of  appeals.  The  case 
was  then  taken  to  the  Supreme  Court  of 
the  United  States. 

A  majority  of  the  judges  of  the  Su- 
preme Court,  as  we  have  stated,  thought 
that  the  defense  was  not  pleaded  in  such 
a  way  as  to  be  available  to  the  railway 
company.  The  prevailing  opinion  was 
written  by  Mr.  Justice  Day,  who  declared 
that  an  inspection  of  the  answer  showed 
that  it  did  not  contain  a  proper  averment 
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of  the  facts  to  the  effect  that  the  opera- 
tion of  the  statute  in  controversy  was 
such  as  unlawfully  to  regulate  interstate 
commerce.  According  to  the  view  of  the 
majority,  this  averment  was  a  mere  con- 
clusion, setting  forth  no  facts  which 
would  make  the  operation  of  the  statute 
unconstitutional.  Mr.  Justice  Oliver 
Wendell  Holmes  and  Mr.  Justice  White 
dissented,  holding  that  the  averments  that 
it  was  impossible  to  obey  the  statute  and 
at  the  same  time  transport  the  govern- 
ment mails,  and  that  it  was  impossible  to 
do  an  interstate  business  and  also  observe 
the  requirements  of  the  state  law,  were 
pure  allegations  of  fact,  which  referred 
to  physical  conditions  and  constituted  an 
adequate  statement  of  the  railway  com- 
pany's defense.  The  dissenting  judges 
deplored  the  action  of  their  associates  in 
treating  a  merely  technical  objection  to 
the  pleadings  as  fatal  to  the  defense.  "It 
seems  to  me  a  miscarriage  of  justice.'" 
said  Justice  Holmes,  "to  sustain  liability 
under  a  statute  which  possibly,  and  I 
think  probably,  is  unconstitutional,  until 
the  facts  have  been  heard  which  the  pe- 
titioner alleged  and  offered  to  prove." 

After  this  distinct  intimation  from  two 
members  of  the  Supreme  Court  of  the 
United  States  that  the  Georgia  statute  is 
unconstitutional,  it  is  tolerably  certain 
that  the  question  will  be  raised  again  in 
such  a  form  as  to  obtain  a  positive  adju- 
dication as  to  its  validity  one  way  or  the 
other. 

Validity  of  sale  of    The  rule  of  the 
expectancy  by        common  law  was 
prospective    heir.      that  the  sale  or 

assignment  of  a 
mere  expectancy  by  the  prospective  heir 
was  void,  although,  when  based  upon  a 
sufficient  consideration,  such  transactions 
were  sustained  in  equity.  The  recent 
Kentucky  case  of  Spears  v.  Spaw,  118 
S.  W.  275,  in  conformity  with  this  rule, 
holds  that  an  attempted  conveyance  by 
heirs  apparent  of  their  interest  in  the 
property  of  the  ancestor,  even  with  the 
latter's  consent,  is  void.  In  some  cases, 
however,  such  assignments  have  been 
upheld  at  law,  under  the  doctrine  of  es- 
toppel, as  appears  by  the  note  accom- 
panying the  Spears  Case,  in  25  L.R.A. 
(X.S.)  436,  and  which  is  supplemental 


to  earlier  notes  in  32  L.R.A.  595,  and  33 
L.R.A.  266. 

It  has  also  been  held  in  the  recent  Ten- 
nessee case  of  Tavlor  v.  Swafford,  123 
S.  W.  356,  25  L.R.A. (X.S.)  442,  that  a 
feme  covert  cannot  convey  her  expectant 
interest  as  heir  of  her  father. 


Liability  for  malicious    It  is  generally 
erection  of  fence.       held    that  the 

malicious  erec- 
tion of  a  "spite  fence"  will  not  give  the 
injured  party  a  remedy  either  at  law  or 
in  equity.  However,  the  contrary  has 
been  decided  in  one  or  two  states,  and  the 
recent  case  of  Barger  v.  Barringer,  151 
N.  C.  433,  66  S.  E.  439.  holds  that  to  ma- 
liciously construct  a  fence  on  one's  prop- 
erty to  cut  off  the  light  and  air  from  his 
neighbor's  windows  is  actionable,  and  is 
accompanied  in  25  L.R.A. (N.S.)  831, 
by  a  note  which  discusses  the  earlier  cases 
pertaining  to  the  question. 


Labeling  retail  pack-  The  recent  Mich- 
ages  of  food.  igan  case  of  Ar- 
mour &  Co.  v. 
Bird,  123  X.  W.  580,  25  L.R.A.(X.S-) 
616,  is  apparently  the  first  to  squarely 
present  the  question  whether  the  require- 
ment of  pure-food  laws  as  to  labeling 
applies  to  small  retail  packages  taken 
from  the  original  package  of  the  manu- 
facturer. It  is  there  held  that  packages 
of  sausages  composed  of  meat  and  cere- 
als, sold  to  consumers  from  a  large  pack- 
age, must  be  labeled  so  as  to  show  the 
fact  of  the  combination,  under  a  statute 
requiring  mixtures  and  compounds  rec- 
ognized as  ordinary  articles  of  food,  to  be 
labeled  in  a  manner  plainly  and  correctly 
to  show  that  it  is  a  mixture  or  compound 


Right  of  beneficiary  The  recent  case  of 
to  pay  assessments.    Proctor  v.  LTnited 

Order  of  the 
Golden  Star,  203  Mass.  587,  89  X.  E. 
1042.  25  L.R.A.  (X.S.)  370,  holding  that 
the  beneficiary  in  a  mutual  benefit  cer- 
tificate has  no  right  to  reinstate  the  mem- 
ber against  his  will  by  paying  assessments 
which  he  has  passed,  seems  to  be  one  of 
first  impression. 
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Duration  of  con-    The  review  in  a  case 
tract  of  hiring.      note  in  25  L.R.A. 

(X.S.)  529,  of  the 
numerous  decisions  upon  the  duration  of 
a  contract  of  hiring  which  specifies  no 
term,  but  fixes  compensation  at  a  certain 
amount  per  day.  week,  month,  or  year, 
shows  the  existence  of  considerable  con- 
flict, and  leaves  some  doubt  as  to  whether 
the  opinion  that  such  a  hiring  is  for  the 
full  period,  or  the  contrary  view,  that  it 
is  indefinite  and  terminable  at  the  will  of 
either  party,  is  better  supported  by  the 
authorities.  The  note  is  appended  to  the 
case  of  Warden  v.  Hinds.  90  C.  C.  A. 
449.  163  Fed.  201.  holding  that  a  con- 
tract for  personal  services  at  a  certain 
stun  per  week,  with  no  mention  as  to  its 
duration,  may  be  terminated  by  either 
party  at  any  time,  without  notice. 

Liability  of  master  This  somewhat 
for  injury  to  minor  unusual  question 
servant  misreprc-  is  presented  in 
settling  age.  the  recent  Kansas 
case  of  Luphcr  v. 
Atchison,  T.  &  S.  F.  R.  Co.  106  Pac.  284. 
holding  that  the  fact  that  a  brakeman  ob- 
tained his  position  by  falsely  stating  that 
he  was  of  full  age  when  he  was  in  fact 
but  eighteen  years  old — a  rule  of  the 
company  forbidding  the  employment  of 
minors  in  that  capacity — does  not  relieve 
the  company  from  its  obligation  to  exer- 
cise the  same  care  for  his  protection  that 
is  due  to  any  other  employee,  or  disen- 
title him  to  recover  for  an  injury  due  to 
the  want  of  such  care,  and  not  occasioned 
by  his  minority  or  immaturity.  A  dis- 
cussion of  the  few  cases  heretofore  treat- 
ing the  subject  may  be  found  appended 
to  the  report  of  the  Luphcr  Case  in  25 
L.R.A. (X.S.)  707. 

Assumption  of  rish.    An  engineer  who 

discovers  while  e:i 
route,  that  the  locomotive  is  defective,  is 
held  in  Koreis  v.  Minneapolis  &  St.  L.  R. 
Co.  108  Minn.  44').  122  X.  W.  668.  25 
L.R.A. (X.S.)  339,  not  to  assume  the 
risk  of  injury  from  such  defect,  as  a 
matter  of  law.  by  continuing  his  run.  It 
is  considered  that  a  railroad  engineer 
owes  a  duty  to  the  public  as  well  as  to 
his  employers,  and  is  justified  in  taking 
much  greater  risks  than  employees  in 


other  occupations,  without  necessarily 
forfeiting  the  right  of  action  for  injuries 
resulting  from  his  master's  negligence, 
of  which  he  has  knowledge. 

It  is  a  general  rule  that  a  servant  who 
injures  himself  by  overstraining  his 
muscles  in  overexerting  himself  in  lift- 
ing weights,  etc.,  cannot  hold  his  master 
liable,  as  he  himself  must  be  the  judge  of 
his  own  strength :  and  this  is  so  although 
the  work  is  attempted  at  the  immediate 
direction  of  the  master.  Kven  in  such 
cases  the  servant  is  deemed  to  have  as- 
sumed the  risk.  This  rule  was  applied 
in  Stenvog  v.  Minnesota  Transfer  R.  Co. 
108  Minn.  199,  121  X.  W.  903.  holding 
that  a  servant  directed  to  assist  in  load- 
ing heavy  rails  onto  a  car.  and  who  is 
told  to  go  on.  after  complaining  that  the 
work  is  too  heavy  for  him,  is  not  entitled 
to  recover,  where  he  sprained  his  back 
as  he  was  lifting  one  of  the  heavy  rails, 
since  he  was  the  best  judge  of  his  own 
lifting  capacity,  and  the  risk  is  upon  him 
not  to  overtax  himself.  The  earlier  cases 
dealing  with  this  subject  are  collated  in 
a  note  which  accompanies  the  Stenvog 
Case,  in  25  L.R.A. (X.S.)  362. 

It  is  also  a  rule  generally  followed  that 
where  a  servant  is  engaged  in  a  work 
which  necessarily  results  in  causing  chips 
of  iron  or  other  material  to  fly  off,  or 
which  creates  dust  which  is  liable  to  fly 
around,  he.  if  a  man  of  ordinary  intelli- 
gence and  mature  years,  assumes  the  risk 
of  danger  from  such  chips  or  dust,  and 
the  master  owes  him  no  duty  to  warn  him 
of  what  is  necessarily  an  obvious  danger. 
This  principle  is  illustrated  by  the  recent 
Washington  case  of  Xordstrom  v.  Spo- 
kane &  I.  E.  R.  Co.  104  Pac.  809,  hold- 
ing that  a  lineman  on  an  electric  railway 
assumes  the  risk  of  injury  from  iron 
dust  falling  into  his  eyes  from  lugs  on 
poles  which  he  is  required  to  cut  with  a 
hack  saw.  This  decision  is  accompanied 
in  25  L.R.A. (X.S.)  364.  by  a  note  which 
sets  forth  the  case  law  pertaining  to  the 
subject. 

Exceptions  to  rule  The  general  rule 
as  to  safe  place.  that  a  master  must 
exercise  reasonable 
care  to  furnish  a  safe  place  for  his  serv- 
ant is  not  of  universal  application,  but  is 
modified  bv  a  number  of  well-defined  ex- 
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ceptions.  One  of  these  exceptions  is 
where  the  employment  of  the  servant  is 
for  the  very  purpose  of  making  the  place 
safe,  and  is  illustrated  by  the  case  of 
Xeagle  v.  Svracuse  V.  &  X.  Y.  R.  Co. 
185  X.  Y.  270,  77  X.  E.  1064,  25  L.R.A. 
(  X.S.)  321,  holding  that  a  rule  requir- 
ing a  master  to  furnish  a  safe  working 
place  for  his  employee  does  not  apply  in 
favor  of  a  fireman  on  a  locomotive  en- 
gaged in  propelling  a  plow  to  remove 
snow  from  the  track,  so  as  to  render  the 
master  liable  for  an  injury  caused  by  the 
overturning  of  the  locomotive  because  of 
solid  ice  which  other  servants  knew  to  be 
under  the  snow.  And  a  similar  case  is 
that  of  Graham  v.  Detroit  G.  H.  &  M.  R. 
Co.  151  Mich.  629,  115  X.  W.  993,  25 
L.R.A. (X.S.)  326,  in  which  it  is  laid 
down  that  a  railroad  company  performs 
its  duty  to  employees  sent  to  repair  a 
washout.,  if  it  makes  proper  effort  to 
acquaint  them  with  known  conditions  of 
unsafety.  although  the  information  does 
not,  in  fact,  reach  them  because  of  the 
negligence  of  the  servant  to  whose  care 
the  message  was  intrusted,  which  due 
care  on  the  part  of  the  master  would  not 
have  prevented  or  discovered. 

Another  exception  to  this  general  rule 
arises  where  the  servant  is  employed  to 
repair  a  dangerous  or  defective  appli- 
ance. This  exception  is  based  upon  the 
ground  that  it  would  be  unreasonable,  if 
not  impossible,  to  require  the  master  to 
furnish  a  safe  appliance  for  the  servant 
to  work  upon,  when  the  very  purpose  of 
the  employment  is  to  make  the  danger- 
ous appliance  safe.  The  same  general 
principles  apparently  apply  to  making  a 
dangerous  appliance  safe  as  apply  to 
making  a  dangerous  place  safe.  This 
class  of  cases  is  illustrated  by  Reed  v. 
Moore,  82  C.  C.  A.  434.  153  Fed.  358. 
25  L.R.A.(X.S.)  331.  holding  that  an 
employee  who  undertakes  to  repair  an 
elevator  known  to  be  out  of  repair  and 
unsafe  assumes  the  risk  of  injury  from 
such  unsafe  condition. 

Xor  is  the  rule  which  requires  the  mas- 
ter to  furnish  reasonably  safe  and  suit- 
able machinery,  tools,  appliances,  and 
premises  to  trie  employee  applicable  to 
cars  and  engines  being  moved  to  the  re- 
pair shops  for  the  purpose  of  rendering 
them  safe  and  suitable.   This  doctrine  is 


applied  in  Southern  R.  Co.  v.  Lyons,  95 
C.  C.  A.  55,  169  Fed.  557,  25  L.R.A. 
(X.S.)  335,  holding  that  an  experienced 
railroad  employee  placed  in  charge  of  a 
wrecked  engine  which  is  being  removed 
to  the  shops  for  repairs,  and  from  which 
the  cab  and  hand  holds  which  were  at- 
tached thereto  are  removed,  is  charged 
with  notice  of  such  removal,  and  assumes 
the  risk  of  danger  incident  to  such  mis- 
sion. 

The  cases  in  which  the  foregoing  ex- 
ceptions to  the  general  rule  is  discussed 
are  collected  in  notes  which  accompany 
the  L.R.A.  report  of  the  cases. 

Materiality  of  false  It  has  been  repeat- 
testimony  as  element  edly  held  that  the 
of  subornation  testimony  upon  the 
of  perjury.  procurement  of 
which  a  charge  of 
subornation  of  perjury  is  based  must  be 
materia!  to  the  issue.  The  recent  case  of 
People  v.  Teal,  196  X.  Y.  372,  89  X.  E. 
1086,  25  L.R.A. (X.S.)  120,  is  in  line 
with  the  earlier  cases,  and  holds  that  one 
cannot  be  convicted  of  attempted  subor- 
nation of  perjury  for  attempting  to  se- 
cure false  testimony  which  is  so  immate- 
rial to  the  issue  that  the  witness  should 
not  have  been  convicted  of  perjury  had 
he  given  the  testimony  in  the  action. 
There  is.  however,  a  dissenting  opinion 
concurred  in  by  three  judges,  who  do  not 
deny  that,  so  far  as  subornation  of  per- 
jury is  concerned,  the  materiality  of  the 
testimony  is  essential ;  but  the  minority 
dissent  from  the  view  taken  in  the  pre- 
vailing opinion,  that  the  testimony  in 
question  was  immaterial. 

Employer's  liability  for    An  unusual 
murder  of  paymaster     case  recently 
by  assailants.  arose  under 

the  working- 
men's  compensation  act  in  England.  On 
March  18  last,  says  the  Xew  York  Sun, 
Mr.  John  Innes  Xisbet  was  murdered  in 
a  train  on  the  Xorthwestem  railroad  be- 
tween Xcwcastle  and  Alnmouth.  He  was 
in  the  service  of  the  Stobswood  colliery, 
and  at  the  time  of  his  death  was  carry- 
ing money  to  the  colliery  to  pay  the  min- 
ers their  wages.  His  possession  of  this 
money  was  the  inducement  which  led  his 
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assailants  to  kill  him.  Mrs.  Nisbet,  the 
widow,  sued  the  owners  of  the  colliery 
for  compensation  for  her  husband's 
death,  under  the  statute,  and  the  judge 
of  the  county  court  at  Newcastle-on-Tyne 
awarded  her  damages  in  the  sum  ' of 
£300. 

It  should  be  observed  that  here  was 
no  element  of  wrongdoing  or  negligence 
on  the  part  of  the  employers.  They  had 
not  done  anything  which  they  ought  not 
to  have  done,  or  left  undone  anything 
which  they  ought  to  have  done."  The 
fatal  misfortune  of  their  paymaster  was 
due  simply  and  solely  to  the  position 
which  he  occupied.  It  was  as  though  a 
sentry  should  be  killed  while  on  guard,  to 
plunder  the  post  he  was  guarding.  The 
court  of  appeal  in  England  has  just  af- 
firmed the  judgment. 

The  workingmen's  act  contemplates 
compensation  by  the  employer  to  the  em- 
ployee, or  in  case  of  death  to  those  de- 
pendent upon  him,  where  "in  any  em- 
ployment personal  injury  by  accident 
arising  out  of  and  in  the  course  of  the 
employment  is  caused  to  a  workman." 
The  qualifying  words  "by  accident"  are 
quite  important.  The  court  of  appeal 
holds  that  a  murder  is  an  accident,  with- 
in the  meaning  of  the  statute.  This  is  in 
accordance  with  previous  decisions  as  to 
the  sense  in  which  the  word  is  used  in 
this  particular  enactment.  Thus  Lord 
Justice  Lindley  has  said :  "Accident  is 
not  a  technical  legal  term  with  a  clearly 
defined  meaning.  Speaking  generally 
with  reference  to  legal  liabilities,  an  acci- 
dent means  an  unexpected  and  unintend- 
ed occurrence  which  produces  hurt  or 
loss." 

And  Lord  Macnaghten  has  declared 
that  the  expression  is  employed  "as  de- 
noting an  unlocked  for  mishap  or  an  un- 
toward event  which  is  not  expected  or  de- 
signed." This  means  not  expected  or  de- 
signed by  the  victim.  Of  course  the  per- 
son who  murdered  Mr.  John  Innes  Nis- 
bet, the  colliery  paymaster  in  this  New- 


castle case,  intended  to  kill  him,  but  the 
homicide  was  none  the  less  an  accident 
to  the  murdered  man,  in  the  view  of  the 
law  which  has  been  taken  by  the  court  of 
appeal. 

Title  of  one  taking  It  may  be  safely 
money  from  thief  said  that  the  great 
or  embezzler.  weight  of  author- 
ity supports  the 
general  proposition  that  only  bad  faith 
on  the  part  of  a  third  person  receiving 
stolen  money,  or  failure  on  his  part  to 
pay  a  valuable  consideration  therefor, 
will  defeat  his  title  thereto  as  against  the 
true  owner.  It  is  so  held  in  First  Nat. 
Bank  v.  Gilbert,  123  La.  846,  49  So.  593, 
which  is  accompanied  in  25  L.R.A. 
(N.S.)  631,  by  a  case  note  discussing  the 
considerable  number  of  authorities  deal- 
ing with  the  question. 

Title  of  owner  of    Does  the  owner  of  a 
chattel  as  against    chattel  run  the  risk 
t'cndcc  or  creditor    of  losing  it  by  part- 
of  possessor.       ing  with  possession  ? 

Has  the  mere  holder 
of  such  property  such  ostensible  owner- 
ship that  third  persons  may  deal  safely 
with  him  on  the  strength  of  the  apparent 
title?  These  questions,  in  effect,  are  an- 
swered in  the  affirmative  in  Davis  v.  First 
Nat.  Bank,  6  Ind.  Terr.  124,  89  S.  W. 
1015,  25  L.R.A.(N.S.)  760,  holding  that 
one  who.  pending  a  negotiation  for  a 
lease,  places  personal  property  which  is 
to  be  the  consideration  for  it  in  the  pos- 
session of  the  other  party,  and  permits 
him  to  use  it  as  his  own  for  a  year,  is 
estopped  to  assert  title  against  one  who. 
without  notice,  has  taken  a  mortgage  up- 
on the  property  as  that  of  the  one  in  pos- 
session. No  shadow  of  support  is  to  be 
found  in  other  jurisdictions  for  the  rule 
adopted  by  the  Indian  territory  court,  as 
appears  by  the  exhaustive  subject  note 
which  accompanies  the  L.R.A.  report  of 
the  case. 
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Federal  Aid  in  Mine  Disasters— It  must 
be  apparent  to  the  most  careless  reader 
that  mine  disasters,  instead  of  occurring 
less  often,  are  becoming  more  numerous. 

The  fact  is  forced  on  thinking  people 
that  those  who  are  directly  or  indirectly 
responsible  for  the  lives  of  the  men  who 
work  below  the  surface  of  the  earth  are 
doing  nothing  that  is  effectual  in  lessen- 
ing the  dangers  of  mining  coal.  The  on- 
ly advance  which  has  been  noted  of  late 
is  a  new  outfit  for  exploring  mines  after 
a  disaster  has  occurred.  This  is  the  oxy- 
gen helmet. 

In  view  of  this  fact.  Senator  Dick's  bill 
to  increase  the  number  of  mine-rescue 
stations  seems  to  be  meritorious.  There 
are  four  of  these  stations  now  estab- 
lished, situated  at  Pittsburg,  Knoxville, 
Tennessee,  Urbana,  Illinois,  and  Seattle. 
Their  establishment  was  one  feature  of 
the  experimental  work  undertaken  at 
small  expense  by  the  Geological  Survey. 
At  these  stations  the  oxygen  helmet  and 
other  life-saving  devices  were  tested,  and 
miners  of  the  vicinity  instructed  in  their 
use.  The  volunteers  thus  trained  consti- 
tuted an  emergency  force  available  for 
service  even  at  considerable  distances 
from  the  stations.  There  are  too  few  sta- 
tions, however,  and.  according  to  a  re- 
port from  the  Secretary  of  the  Interior, 
the  loss  of  life  in  the  Cherry  disaster 
would  have  been  much  less  had  there 
been  a  properly  equipped  emergency 
camp  closer  to  the  scene.  The  Dick  bill 
would  increase  the  number  of  stations 
from  four  to  twelve,  at  an  additional  cost 
of  about  $150,000  a  year. 

This  surely  is  a  modest  sum,  says  the 
Philadelphia  Record,  to  pay  for  human- 
ity's sake,  and  the  possibility  that  thereby 
several  hundred  lives  could  be  saved  an- 
nually should  justify  the  outlay  even  to 
the  most  hard-fisted  utilitarian.  The  ob- 
jection that  the  establishment  of  these 
rescue  stations  and  emergency  camps 
would  be  an  invasion  of  Federal  authority 
into  the  domain  of  the  states  is  trivial. 
Mine  regulation,  to  be  sure,  is  part  of  the 
police  power  of  the  states ;  and  possibly 


a  mine  operator  could  not  be  compelled 
to  accept  the  aid  of  a  disciplined  Federal 
rescue  corps  if  disaster  should  befall  in 
his  diggings.  A  refusal  in  such  a  case, 
however,  would  be  unthinkable.  A  per- 
son whose  house  is  on  fire  will  not  drive 
away  a  fire  company  because  it  belongs 
to  another  village  or  because  it  is  a  vol- 
unteer organization.  Stricken  San  Fran- 
cisco did  not  reject  the  aid  of  the  Red 
Cross  society  because  it  was  organized 
under  a  Federal  charter.  Shipwrecked 
mariners  of  any  nationality  are  afforded 
and  accept  help  from  the  life-saving 
corps  of  their  own  or  any  foreign  coast. 
German  miners  not  long  ago  crossed  the 
border  to  help  rescue  Frenchmen  en- 
tombed as  the  result  of  a  frightful  col- 
liery explosion,  and  were  received  with 
enthusiasm. 

Humanity  acknowledges  no  frontiers. 
Least  of  all  should  the  division  between 
state  and  Federal  authority  be  a  barrier 
to  good  works. 

Creating  Judges  Who  Are  Specialists. — 

Students  of  political  economy,  says  the 
Grand  Rapids  Herald,  will  find  rare  food 
for  thought  in  the  development  during 
the  past  few  months  of  special  judicial 
tribunals  to  deal  with  special  technical 
branches  of  jurisprudence.  President 
Taft.  himself  a  lawyer  and  jurist  of  high 
standing  and  constructive  thought,  has 
led  in  this  movement.  It  may  be  pro- 
phetic of  an  ultimate  radical  chance  in 
our  court  procedure  generally.  If  the 
experiments  now  under  trial  prove  the 
virtue  of  the  principle  underlying  their 
creation,  American  legal  thought,  and 
particularly  the  President  himself,  may 
have  credit  for  leading  the  world  in  the 
formation  of  a  more  practical  mode  of 
court  procedure,  a  more  practical,  eco- 
nomical, and  equitable  dispensation  of 
justice. 

We  refer  to  the  creation  by  the  pres- 
ent Congress  of  a  customs  court  and  a 
commerce  court.  Here  are  two  perma- 
nent benches  which  will  deal  with  legal 
problems  of  a  distinctly  technical  charac- 
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ter, — problems  which  heretofore  have 
had  to  depend  for  adjudication  upon  jur- 
ists presiding  over  general  sessions. 

Now  we  are  to  have  a  special  court, 
authorized  to  sit  where  occasion  requires, 
which  will  pass  upon  all  legal  issues  ema- 
nating from  our  tariff  laws ;  and  who  will 
deny  that  a  court  which  specializes  in 
customs  cases  will  not  acquire  an  intimate 
technical  familiarity  with  tariff  problems 
which  will  permit  of  more  equitable  de- 
cisions,— decisions  which  go  to  the  root 
of  the  right,  decisions  which  can  come 
with  a  sure  speed  and  facility  utterly  im- 
possible when  rendered  by  judges  whose 
information  and  training  along  these 
lines  is  only  incidental. 

We  are  to  have  a  special  court  whose 
entire  attention  will  concentrate  on  com- 
mercial issues  growing  out  of  our  con- 
stantly multiplying  commerce  laws. 
These  judges  will  become  experts  in 
their  familiarity  with  law  and  precedent 
and  proper  interpretation  of  these  stat- 
utes. The  greatest  justice  which  is 
humanly  possible  will  characterize  their 
decisions,  because  knowledge  is  power. 
Necessity  of  endless  argument  will  dis- 
appear, because  the  court  will  know  more 
law  than  the  pleader.  There  will  ob- 
viously be  a  despatch  in  the  transaction 
of  business  which  will  defy  expensive  and 
exasperating  delay.  All  these  advan- 
tages, in  a  word,  spell  a  more  practical 
justice. 

This  is  an  age  of  specialization  ;  in 
other  words,  an  age  of  mastery.  The 
"jack  of  all  trades"  wants  for  a  job.  The 
specialist  is  ever  in  demand.  Why  is  not 
the  President  absolutely  logical  when  he 
carries  the  application  of  this  theory  to 
the  courts? 

The  court  which  heard  a  murder  trial 
last  week,  a  divorce  case  this  week,  and 
which  will  pass  on  a  corporate  account- 
ing next  week,  will  make  honest  and  con- 
scientious effort  to  do  justice  to  all ;  and 
justice  probably  usually  results.  But  no 
court  can  cope  with  specializing  lawyers 
who  appear  in  these  divergent  issues,  and 
be  as  completely  the  master  of  the  situa- 
tion as  though  the  judge  himself  were  the 
greatest  specialist  of  them  all. 

And  so  we  shall  watch  this  customs 
court  and  this  commerce  court  with  in- 
terest. In  our  judgment  they  mark  a  de- 
cided epoch  in  our  development.  We 


prophesy  a  patent  court  and  a  postal 
court  in  the  near  future.  If  these  be  suc- 
cessful, there  is  no  telling  to  what  ends 
the  revolution  in  legal  procedure  may  go. 

Abolition  of  the  Original  Jurisdiction  of  the 
Circuit  Courts. — The  chief  feature  of  the 
bill  introduced  by  Representative  R.  O. 
.Moon,  of  Pennsylvania,  as  appears  by 
the  report  submitted  by  him  from  the 
committee  of  the  revision  of  laws,  and 
that  in  which  it  most  materially  differs 
from  existing  law  is  found  in  the  fact 
that  it  confers  all  the  original  jurisdiction 
cognizable  in  courts  of  first  instance,  on 
the  district  court  of  the  United  States, 
thereby  eliminating  entirely  the  original 
jurisdiction  of  the  circuit  court,  the  ef- 
fect of  which  is  to  confine  the  duties  of 
the  circuit  court  judges  chiefly  to  their 
appellate  work  in  the  circuit  court  of 
appeals. 

One  of  the  first  acts  of  the  first  Con- 
gress, in  1789,  was  the  completion  of  a 
judicial  system  by  adding  to  the  appel- 
late court  created  by  the  Constitution 
courts  of  original  jurisdiction  in  which 
all  cases  that  might  arise  under  the  Con- 
stitution of  the  United  States,  the  acts  of 
Congress,  and  the  treaties  made  pursu- 
ant thereto,  should  be  cognizable.  The 
plan  devised  and  adopted  was  to  create 
the  district  as  the  unit  of  this  judicial 
system,  and  to  proceed  to  divide  the  ter- 
ritory of  the  country  into  districts  and 
appoint  in  each  district  a  judge  who 
should  be  known  as  the  district  judge, 
and  to  confer  upon  the  district  court  so 
created  original  jurisdiction.  This  plan 
then  further  provided  that  the  districts 
previously  created  should  be  divided  in- 
to three  circuits,  to  be  called  the  eastern, 
middle,  and  southern  circuits,  and  estab- 
lished therein  a  court  to  be  called  a  circuit 
court,  which  should  consist  of  any  two 
judges  of  the  Supreme  Court  and  the  dis- 
trict judge  of  such  district,  to  which  said 
circuit  court  original  jurisdiction  was 
given,  exclusive  in  certain  classes  of 
cases,  and  in  certain  classes  of  cases  con- 
current with  the  district  court;  and,  in 
addition  to  its  original  jurisdiction,  an 
appellate  jurisdiction  was  given  over  all 
final  judgments  or  decrees  of  the  district 
court  where  the  matter  in  controversy  ex- 
ceeded in  amount  $50. 

The  Supreme  Court  of  the  United 
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States  upon  its  organization  was  a  court 
without  a  docket  and  without  a  record. 
Its  original  jurisdiction  was  extremely 
limited,  and  of  appellate  cases  it  had 
none ;  and  in  the  first  ten  years  of  its  ex- 
istence it  had  before  it  for  argument  and 
decision  on  appeals  only  ten  cases;  and 
the  chief  work  of  its  justices  was  there- 
fore done  in  the  circuit  courts,  in  the 
exercise  of  the  original  jurisdiction  con- 
ferred upon  these  courts. 

The  growth  of  business  in  the  Supreme 
Court  of  the  United  States  is  one  of  the 
phenomena  of  judicial  history.  From  a 
court  without  a  single  case  in  1789,  when 
its  judges  were  almost  wholly  occupied 
in  the  trial  of  cases  upon  the  circuits,  it 
expanded  until,  in  1891,  the  pressure  of 
business  upon  this  court  became  so  great 
that  a  suitor  at  its  bar  was  compelled  to 
wait  for  a  period  of  five  years  to  have  his 
case  reached ;  and  the  situation  became 
so  intolerable  that  on  March  3d  in  that 
year  a  bill  was  passed  by  Congress  creat- 
ing a  new  court,  to  be  known  as  the  cir- 
cuit court  of  appeals,  to  which  final  ap- 
pellate jurisdiction  was  given  in  a  large 
class  of  cases  in  order  to  relieve  the 
Supreme  Court  of  its  superhuman  labors, 
and  to  afford  the  litigants  of  the  country 
an  opportunity  for  the  final  adjudication 
of  their  rights.  By  this  act  nine  new 
courts  were  created,  one  in  each  judicial 
circuit  of  the  country.  These  courts,  as 
their  title  indicated,  were  wholly  appel- 
late courts.  Their  jurisdiction  was  es- 
tablished by  taking  away  all  of  the  ap- 
pellate jurisdiction  vested  in  the  circuit 
courts  by  the  judiciary  act  of  1789,  and 
by  adding  thereto  a  large  part  of  the  ap- 
pellate jurisdiction  previously  vested  in 
the  Supreme  Court.  This  legislature 
therefore  changed  absolutely  the  whole 
jurisdictional  scheme  of  the  circuit  court, 
and  devolved  upon  its  judges  the  large, 
important,  and  rapidly  increasing  work 
of  a  new  tribunal.  Prior  to  this  time  the 
rapid  growth  of  the  appellate  work  of 
both  the  Supreme  Court  of  the  United 
States  and  the  circuit  courts  had  com- 
pelled Congress  to  relieve  them  in  a  large 
measure  of  their  original  jurisdiction. 


The  duty  of  the  Supreme  Court  justices 
to  sit  in  the  circuit  courts  was  reduced  to 
the  necessity  of  a  formal  visit  once  in  two 
years,  and  the  act  of  1869  had  relieved 
the  circuit  court  judges  largely  from  the 
necessity  of  sitting  as  trial  judges  by 
providing  that  a  circuit  court  might  be 
held  by  a  district  judge  of  the  district 
sitting  alone. 

Since  1891,  under  the  provisions  of 
this  act.  the  district  court  judges  of  the 
United  States,  in  addition  to  the  regular 
work  in  their  districts,  have  exercised 
the  power  of  circuit  court  judges  in  the 
trial  and  disposition  of  almost  the  entire 
circuit  court  docket  throughout  the  coun- 
try. The  circuit  courts  of  the  United 
States,  therefore,  as  they  exist  to-day, 
both  in  jurisdiction  and  in  the  personnel 
of  the  judges,  are  wholly  different  from 
the  courts  created  by  the  judiciary  act  of 
1789.  They  have  no  appellate  jurisdic- 
tion. They  are  presided  over  not  by  a 
Supreme  Court  justice,  but  by  a  district 
judge.  The  labor  of  the  circuit  court 
judges  is  confined  almost  exclusively  to 
work  in  the  circuit  court  of  appeals,  and 
the  rapid  expansion  of  the  work  of  that 
court  will  of  necessity,  in  the  course  of 
a  few  years,  eliminate  him  entirely  as  a 
factor  in  the  performance  of  his  duties 
as  a  judge  of  the  circuit  court.  Yet,  be- 
cause under  the  existing  laws  certain  ex- 
clusive original  jurisdiction  is  given  to 
the  circuit  courts,  there  is  necessarily 
maintained  in  every  district  of  the  Unit- 
ed States  and  in  every  division  thereof, 
now  seventy-eight  in  number,  the  com- 
plete machinery  of  a  circuit  court,  con- 
sisting of  court  rooms,  clerks,  dockets, 
marshals,  and  all  of  the  extensive  and 
expensive  features  of  a  court  organiza- 
tion. The  commingled  jurisdiction  be- 
tween it  and  the  district  courts  is  per- 
plexing, and  oftentimes  confusing  to  liti- 
gants and  attorneys.  Its  exclusive  juris- 
diction is  not  based  upon  any  organic 
principle  of  distinction,  and  there  exists 
no  longer  any  reason,  either  in  theory  or 
practice,  why  the  original  jurisdiction  of 
the  court  should  be  maintained. 
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September  Bar  Association  Meetings 

The  Tennessee  Bar  Association  meets 
at  Chattanooga  on  August  29th,  30th, 
31st,  and  September  1st  and  2d.  The 
meeting  will  be  held  in  conjunction  with 
the  American  Bar  Association,  which 
convenes  at  the  same  time  and  place. 

The  Bar  Association  of  New  Mexico 
will  meet  at  Los  Vegas  during  the  month 
of  September,  on  a  date  which  has  not 
been  determined  at  this  writing. 

Alabama  Bar  Association 

The  Alabama  Bar  Association,  in  the 
closing  session  of  its  thirty-third  annual 
convention,  elected  John  London,  of  Bir- 
mingham, as  its  new  president.  Hon. 
Emmet  O'Neal,  Democratic  nominee  for 
governor  of  Alabama,  is  the  retiring 
president.  Lawrence  Cooper,  of  Hunts- 
ville ;  W.  P.  Acker,  of  Anniston :  Thomas 
M.  Stevens,  of  Mobile;  B.  B.  Bridges  and 
C.  B.  Verner,  of  Tuscaloosa,  were  named 
vice  presidents,  and  Alexander  Troy,  of 
Montgomery,  was  re-elected  secretary 
and  treasurer. 

By  a  unanimous  vote  a  committee  was 
appointed  to  draft  a  measure  providing 
for  the  establishment  of  an  intermediate 
court  of  appeals  to  relieve  the  supreme 
court  of  certain  duties,  this  body  to  report 
at  a  special  meeting  of  the  Bar  Associa- 
tion, to  be  called  prior  to  the  next  session 
of  the  legislature. 

Old  Common  Law  as  Trust  Remedy 

Frederick  J.  Stimson,  of  Boston,  spoke 
before  the  Bar  Association  of  Indiana  on 
"The  Law  of  Combined  Action  or  Pos- 
session." 

The  point  of  his  address  was  that  the 
law  of  combination,  combined  action  of 
ownership,  is,  and  is  going  to  be,  the 
most  important  branch  of  common  law 
for  the  next  generation,  and  it  is  also 
the  very  oldest  English  common  law  that 
we  have.  He  said  in  substance : 

"The  same  questions  came  up  in  early 
England  in  the  thirteenth,  fourteenth,  and 


is  are  doing  and  saying. 

fifteenth  centuries  precisely  that  we  are 
having  to-day  in  this  country.  It  is  the 
English  common  law  which  grew  from 
the  customs  of  the  people,  and  not  from 
statute,  and  developed  a  theory  of  what 
law  should  be  applied  to  combinations 
of  persons  which  is  peculiar  to  English 
common  law,  and  has  been  the  admira- 
tion of  continental  jurists  ever  since  they 
became  acquainted  with  it;  notably  with 
Napoleon,  who  boldly  took  it  over  into 
his  Code  Civile. 

"And  the  great  beauty  and  profundity 
of  that  law  was  that  it  recognized  the 
great  power  of  combination  either  of  in- 
dividuals or  of  capital,  and  it  applied  a 
higher  standard  of  moral  duty  to  com- 
bined action  than  it  was  possible  for  the 
law  to  apply  to  the  action  of  an  individ- 
ual which  must  lie  within  his  own  con- 
science. It  was  recognized  in  very  early 
England  that  a  combination  to  ruin  a 
man,  although  no  criminal  act  is  done,  is 
a  highly  criminal  offense.  Take,  for  in- 
stance, that  I  may  refuse  to  trade  with 
a  baker  in  my  town.  I  have  a  right  not 
to  trade  with  him,  but  if  I  call  a  meeting 
of  all  the  individuals  in  that  town  and 
get  them  to  combine  and  agree  not  to 
trade  with  that  baker,  we  are  going  to 
ruin  that  baker  absolutely. 

"Therefore,  this  old  law  of  conspiracy 
recognized  that  not  only  was  combined 
action  or  possession  for  a  criminal  pur- 
pose unlawful,  but  it  was  equally  unlaw- 
ful when  it  had  a  purpose  merely  immor- 
al, such  as  the  injury  of  a  third  party  or 
of  the  people  in  general,  as  in  the  case 
of  our  trusts  and  combines  in  restraint 
of  trade.  That  law  was  established  in 
its  perfection  five  hundred  years  ago  in 
England,  and  all  our  anti-trust  acts  have 
really  added  nothing  to  it. 

"But  the  law  had  been  forgotten,  and 
the  only  real  reason  for  passing  our  anti- 
trust statutes  was  to  remind  people  again 
of  this  common  law;  and  in  the  case  of 
the  Sherman  act  it  was  necessary  in  order 
to  apply  these  common-law  principles  to 
matters  of  interstate  commerce,  there  be- 
ing, in  the  absence  of  statute,  no  Federal 
common  law. 
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"I  should  urge  that  this  law  be  studied, 
— not  forgotten,  not  repealed,  but  rather 
strengthened.  It  is  the  one  great  domain 
of  our  common  law,  outside  of  criminal 
law,  which  goes  into  the  question  of  in- 
tention, of  moral  purpose :  that  is  to  say, 
I  may  combine  in  order  to  increase  my 
own  business,  but  not  for  the  immediate 
purpose  of  injuring  my  neighbor  or  the 
people  at  large.  1  hold,  therefore,  that 
this  great  question  of  conspiracy, — the 
law  of  combination, — whether  of  prop- 
erties or  of  persons,  is  to  be  determined 
by  the  first  intent  of  the  combination. 

"In  my  opinion,  no  jury  will  ever  have 
any  difficulty  in  determining  that  intent. 
That  is  precisely  what  juries  are  for;  for 
as  they  have  to  do  it  in  all  cases  of  crim- 
inal law.  so  they  can  do  it  in  this.  The 
very  trouble  with  the  Sherman  act — what 
I  suspect  is  perplexing  our  Supreme 
Court  to-day — is  that  they  are  asked  to 
determine  questions  of  fact,  for  instance 
the  primal  intention  of  the  Standard  Oil 
combination,  without  the  assistance  of  a 
jury.  It  is  not  the  effect,  the  result,  nor 
is  it  a  criminal  or  unlawful  act  actually 
committed  that  has  any  bearing,  except 
merely  as  evidence;  and  this  had  been 
repeatedly  decided  by  our  Supreme  Court 
and  others.  The  combination  may  be  a 
much  higher  crime,  a  much  more  dan- 
gerous thing  than  even  a  criminal  act 
committed  under  it. 

"In  short,  our  ancestors  had  the  intelli- 
gence to  learn  in  life  the  dangerous  pow- 
er of  association,  and  have  recognized  it 
in  this  law.  It  is  a  common  complaint 
of  the  laymen  that  the  law  does  not  rec- 
ognize the  higher  justice,  the  higher  do- 
main of  morality,  one's  duty  to  one's 
neighbor.  Now  this  is  not  the  great  evil 
of  our  common  law,  which  does  do  that. 
It  seeks  to  apply  the  Golden  Rule,  which 
looks  into  your  motive,  both  as  respects 
your  neighbor  and  the  state  or  the  people 
at  large. 

"It  is  applied  with  equal  impartiality 
to  boycotts,  combinations  of  individuals, 
and  to  blacklists,  trusts,  or  combinations 
in  restraint  of  trade  to  put  up  prices  or  to 
carry  on  unfair  competition,  which  are 
combinations  of  capital. 

"Of  late,  certain  statutes  have  been 
proposed  by,  as  it  seems  to  me,  more  or 
less  superficial  reformers,  who  wish  to 


do  away  with  all  this  English- American 
law  of  combination.  One  great  body  of 
our  common  law,  I  repeat,  is  based  on 
the  Golden  Rule,  and  I  am  here  to  urge 
that  it  be  not  given  up. 

"The  whole  point  is  that  this  law  was 
forgotten  for  centuries,  and  suddenly  the 
old  emergency  sprang  up  again, — the 
same  combinations  of  individuals  as  in 
the  old  trade  guilds  in  England,  and  of 
capital  as  in  the  old  cases  of  monopoly. 

"It  seems  to  me  they  took  our  bench 
and  bar  by  surprise,  those  things  which 
had  not  been  remembered  or  studied  for 
centuries.  The  law  of  England  seemed 
to  have  been  so  fully  established  that  it 
was  forgotten,  and.  iii  their  haste  to  meet 
the  evil,  our  legislatures,  state  and  na- 
tional, passed  a  crude  legislation,  which 
so  far  as  it  embodied  the  common  law 
was  good  and  has  lasted,  but  when  it 
went  beyond  the  common  law  was  apt 
to  be  absurd  or  unconstitutional.  It  is 
the  duty  of  the  bench  and  bar  to  reinform 
themselves  on  this  most  important  mat- 
ter, and  not  think  that  it  is  a  hopeless 
evil,  which  has  been  both  met  and  sur- 
mounted in  the  past  history  of  our  great 
civilization." 

Employers'  Liability  Law 

Edgar  A.  Bancroft,  president  of  the 
Illinois  State  Bar  Association,  in  speak- 
ing on  the  subject  of  employers'  liability, 
declared  that  the  chief  importance  of 
such  legislation  did  not  lie  in  the  legal 
questions  involved,  nor  in  a  sure  recom- 
pense for  injured  workmen.  "It  lies," 
he  said,  "in  the  fact  that  if  a  plan  is 
found  for  insuring  every  workman 
against  loss  through  accidents  in  his  em- 
ployment, it  will  not  only  end  the  per- 
sonal-injury disputes  between  employer 
and  employee,  and  relieve  the  courts  of 
a  very  large  burden,  but  it  will  also  pre- 
serve the  independence  of  the  men  and 
their  families,  and  at  the  same  time  re- 
move entirely  the  wasteful  anti-social  in- 
fluence of  such  strife,  and  unite,  as  they 
should  be  united,  the  employer  and  the 
employees  in  a  common  interest  and  pur- 
pose." 

President  John  T.  Dye,  in  his  address 
before  the  Indiana  State  Bar  Associa- 
tion, called  special  attention  to  the  em- 
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plovers'  liability  act.  "The  law  which 
has  been  adopted  on  the  continent  of 
Europe  and  in  England,"  he  said,  "pro- 
vides a  plan  by  which  employees  in  dan- 
gerous employments,  and  in  some  cases 
in  all  employments,  shall  be  paid  a  sum 
fixed  in  a  schedule  for  personal  injuries 
received  by  them  in  the  course  of  their 
employment,  with  or  without  the  negli- 
gence of  the  employer,  when  the  injury 
is  not  the  result  of  their  wilful  act  or 
gross  negligence.  In  some  cases  the  law 
is  made  compulsory ;  in  others  optional. 

"Lawyers  will  agree  that  such  a  plan, 
when  compulsory,  would  be  in  violation 
of  the  Constitution  of  Indiana.  It  takes 
the  property  of  the  employer  when  he  is 
not  in  fault  and  gives  it  to  the  employee, 
without  due  process  of  law.  It  deprives 
both  employer  and  employee  of  the  right 
to  trial  by  jury  in  cases  where  such 
right  existed  at  the  time  the  Constitution 
of  Indana  was  adopted.  It  deprives  both 
employer  and  employee  of  their  freedom 
of  contract.  Hut  if  it  should  be  deemed 
wise  to  recommend  the  optional  law. 
leaving  open  to  the  employee  his  right  of 
action  in  cases  of  negligence,  a  plan  for 
insurance  by  corporation,  under  control 
and  direction  of  the  state  and  limited 
to  the  insurance  of  injuries  to  employees, 
might  be  devised  which  might  be  invit- 
ing to  both  parties.  .  .  .  Such  a  com- 
pany should  be  managed  by  insurance 
commissioners  appointed  by  the  state,  so 
as  to  insure  the  fair  and  impartial  ad- 
ministration of  the  business,  and  gain 
and  hold  the  confidence  of  the  employees. 
This  would  open  to  both  employer  and 
employee  the  freedom  of  contract,  which 
is  a  shield  and  defense,  and  both  could 
have  the  right  of  trial  by  jury  and  due 
process  of  law. 

"An  employer  of  workmen  can  now 
buy  accident  insurance  for  a  premium. 
Being  thus  indemnified  from  all  damages 
naturally  lessens  his  anxiety  and  care  to 
prevent  accidents,  for  where  there  is  no 
loss  there  will  be  no  great  care.  And 
reliable  statistics  show  that  only  about 
36  per  cent  of  the  sums  paid  for  accident 
insurance  reach  the  injured.  There  arc 
no  reliable  data  showing  what  proportion 
of  the  injured  are  compensated  where 
the  employer  does  not  hold  accident  in- 
surance." 


Cost  of  Impairment  of  Usefulness  of  Individual 

Probably  no  action  involving  more 
far-reaching  consequences  was  ever  tak- 
en by  the  Pennsylvania  Bar  Associa- 
tion than  that  evidenced  by  the  resolu- 
tion, indorsed  by  the  leading  judges  and 
lawyers  of  the  state,  and  which  was 
adopted  at  the  recent  session,  calling  up- 
on the  next  legislature  to  authorize  the 
appointment  of  a  commission  to  inquire 
into  the  laws  governing  the  liability  of 
employers  for  industrial  accidents. 

"Appalling  in  its  injustice"  is  the  fit 
phrase  applied  by  those  conservative  men 
of  the  law  to  our  present  system  of  deal- 
ing with  industrial  accidents  and  result- 
ing claims  for  damages  by  crippled  em- 
ployees. "Simple  human  justice*'  is 
what  they  declare  an  equitable  employers' 
liability  law. 

The  admirable  committee  report,  call- 
ing for  a  fair  and  businesslike  compul- 
sory employers'  liability  law,  by  means  of 
which  one  European  country  alone  esti- 
mates that  it  saves  annually  $250,000  in 
the  efficiency  of  the  German  workmen 
and  the  increased  product  and  profits  of 
the  German  employers,  contains  this  com- 
ment :  "Out  of  the  enormous  number  of 
industrial  accidents  in  Pennsylvania  hap- 
pening every  year,  only  a  small  number 
entitle  the  employee  to  a  recovery  under 
the  present  law.  The  proportion  is  not 
more  than  25  per  cent.  Some  authorities 
would  place  it  as  low  as  10  per  cent. 
The  remainder  are  due  to  "the  ordinary 
risk  of  the  business."  and  the  burden  of 
them  is  borne  by  the  employees  them- 
selves. The  financial  burden,  which 
ought  to  fall  upon  the  industry,  is  placed 
upon  the  employees.  They  cannot  bear 
it.  and  the  result  is  untold  suffering,  and. 
in  many  cases,  pauperism." 

The  recognition  of  the  sound  principle 
that  the  cost  of  impairment  of  the  useful- 
ness and  productivity  of  the  individual 
should  be  counted  a  fixed  charge  upon 
the  person  or  corporation  that,  in  the 
course  of  profit  making,  caused  that  in- 
dividual to  become  impotent  as  a  worker 
and  more  or  less  a  charge  upon  the  pub- 
lic, carries  a  meaning  deeper  than  ap- 
pears upon  the  surface. 

From  Judge  Endlich,  in  that  same 
meeting  of  the  Pennsylvania  bar,  came 
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these  impressive  words.  "Our  common- 
wealth should  he  in  a  position  to  rid  itself 
of  the  reproach  that,  while  annually  tak- 
ing enormous  sums  from  the  licensing  of 
the  liquor  traffic,  it  has  thus  far  been  un- 
able to  supply  the  means  and  suitable  in- 
stitutions for  the  care  of  the  victims  of 
that  traffic  before  they  have  reached  the 
stage  of  positive  dementia. 

"Whatever  may  be  our  several  views 
concerning  the  legitimacy  and  necessity 
of  the  business,  we  must  all  agree  that 
to  many  of  our  brethren  in  every  walk  of 
life  their  weakness  makes  the  opportuni- 
ties held  out  to  them  irresistible  allure- 
ments to  self-destruction,  and  that,  in  so 
far  as  these  unfortunates  can  be  restored 
to  health  and  usefulness  or  kept  out  of 
further  harm's  way,  the  state  is  bound  in 
ethics  and  humanity  to  apply  to  that  pur- 
pose, ahead  of  every  other,  the  revenue 
derived  by  it  from  that  source." 

Aside  from  all  differences  of  opinion 
concerning  license,  local  option,  or  prohi- 
bition, says  the  Philadelphia  North  Am- 
erican, this  is  the  plain  truth  of  husiness 
justice.  Students  of  civics  and  medicine 
alike  have  concluded  that  penal  treatment 
of  the  inebriate  is  irrational  and  costly 
folly.  Drunkenness  is  a  disease.  And  it 
must  be  recognized  and  combatted  as  is 
tuberculosis,  as  a  curable  physical  weak- 
ness that.,  left  uncured,  entails  enormous 
harm  not  only  upon  the  individual,  but 
upon  the  community,  the  nation,  and  the 
race. 

The  right  of  the  doctrine  of  the  em- 
ployers' liability  is  universally  conceded. 
The  logic  is  unescapable  that  the  maker 
of  cripples  and  incompetents  should  be 
required  to  pay  for  the  care  or  the  cure 
of  those  maimed  for  his  pecuniary  profit. 

Xo  more  than  the  mill-owner  or  the 
mine-owner  should  the  brewer,  the  dis- 
tiller, or  the  wholesale  or  retail  liquor 
dealer  be  permitted  to  cast  upon  the  com- 
munity the  men  he — with  or  without  in- 
tent, matters  not — made  useless  in  the 
process  of  his  enrichment. 

Admiralty  Law  Reform 

George  Whitelocke,  of  Baltimore, 
opened  a  joint  session  of  the  Maryland 
and  Virginia  Bar  Association  with  a  pa- 


per on  recently  proposed  reforms  in  ad- 
miralty law.  He  attacked  the  weakness 
of  the  common  law  of  admiralty  in  re- 
gard to  recovery  for  death  caused  by  the 
negligence  of  ships  at  sea.  There  is  no 
such  recovery  at  law  now.  He  urged 
that  Congress  should  enact  a  statute  cov- 
ering such  causes  and  remedying  the 
present  defects  caused  by  the  nonuni- 
formity  of  the  statutes  of  the  states. 

International  Arbitral  Courts 

Former  Governor  A.  J.  Montague,  of 
Virginia,  delivered  an  address  before  the 
Maryland  and  Virginia  Bar  Associations 
on  "The  Development  of  Remedial  In- 
ternational Law,"  in  which  he  urged  the 
creation  of  an  international  court  of  jus- 
tice, analogous  to  the  Supreme  Court  of 
the  Cnited  States.  He  suggested  that 
the  blowing  up  of  the  Maine  might  have 
been  adjudicated  by  such  a  court.  Con- 
tinuing, he  voiced  a  strong  plea  for  all 
international  arbitral  courts. 

Advocates  the  Income  Tax 

At  the  annual  meeting  of  the  Missouri 
State  Bar  Association.  Dean  Henry 
Wade  Rogers,  of  the  Yale  Law  School, 
delivered  an  address  on  the  proposed  in- 
come-tax amendment  of  the  Constitu- 
tion of  the  Unted  States.  He  advocated 
the  ratification  of  the  amendment. 

The  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Pollock 
v.  Farmers'  Loan  &  Trust  Company 
made  it  essential,  he  said,  to  amend  the 
Constitution  in  order  that  the  national 
government  be  able  to  command  the  na- 
tional resources  of  the  country  in  times 
of  crisis. 

Mr.  Rogers  took  the  same  view  that 
Senator  Root  entertains  of  the  words, 
"from  whatever  source  derived."  as  used 
in  the  text  of  the  amendment  now  be- 
fore the  states,  and  stated  that  it  was 
his  conviction  that  the  Supreme  Court 
would  construe  these  words  as  author- 
izing Congress  to  tax  the  instrumental- 
ities of  the  states.  He  thought  the  state? 
could  not  make  a  success  of  taxing  in- 
comes. 
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A  department  dedicated  to  the 
Baltimore  Law  School. 

The  catalogue  of  the  Baltimore  Law- 
School  for  the  year  1910-1911  announces 
that  the  fall  term  will  begin  September 
19.  and  the  school  will  close  May  23. 

For  the  convenience  of  those  engaged 
in  business  and  in  office  work  the  lectures 
will  be  held  in  the  morning,  beginning  at 
7  o'clock. 

The  school  was  organized  in  1900,  and 
for  a  number  of  years  was  at  the  south- 
east corner  of  St.  Paul  and  Saratoga 
streets.  In  1904  it  became  affiliated  with 
the  Baltimore  Medical  College.  Since 
1908  the  school  has  been  at  the  new  lab- 
ratory  building  of  the  .Medical  College, 
849  North  Howard  Street. 

Judge  Alfred  S.  Xiles  is  dean  of  the 
school. 

New  Dean  at  University  of  Michigan. 

Professor  Henry  M.  Bates,  who  has 
been  appointed  dean  of  the  Department 
of  Law  at  the  University  of  Michigan,  is 
the  fifth  dean  of  this  great  Law  School 
since  it  was  established  fifty  years  ago. 

The  new  dean  is  forty-one  years  old. 
He  was  graduated  in  the  '90  literary 
class  of  the  University,  and  then  took  the 
law  course.  When  he  finished  his  studies 
he  located  in  Chicago,  where  he  was  for 
a  period  Secretary  of  the  Chicago  Bar 
Library  Association.  Seven  years  ago  he 
returned  to  Ann  Arbor  and  joined  the 
faculty  of  the  Law  School.  Last  spring 
he  resigned  and  entered  a  law  firm  in 
Detroit,  of  which  Frank  E.  Robson,  now 
general  attorney  for  the  Michigan  Cen- 
tral, is  senior  member. 

He  did  not.  however,  surrender  his 
residence  in  Ann  Arbor,  and  he  continued 
bis  duties  as  professor  to  the  end  of  the 
University  year. 

National  Universiy  Law  School. 

Practically  the  only  change  contem- 
plated in  the  faculty  for  the  ensuing  term 
is  the  appointment  of  Hon.  Job  Barnard, 
associate  justice  of  the  supreme  court  of 
the  District  of  Columbia,  to  the  chair 


idges  and  lawyers  of  the  future. 

of  equity  jurisprudence.  Hon.  James 
Schouler,  the  eminent  text-book  writer 
and  jurist,  retires  from  the  faculty  at  the 
close  of  the  University  year,  after  a  ser- 
vice of  over  twenty  years. 

Western  Reserve  University. 

The  trustees  of  Western  Reserve  Uni- 
versity have  voted  that,  beginning  with 
the  academic  year  1911-1912,  only  gradu- 
ates of  the  colleges  of  approved  standing 
may  be  admitted  as  regular  students  in 
the  Law  School.  The  change  in  require- 
ments will  not  affect  those  who  enter  in 
September,  1910. 

Professor  Evan  Henry  Hopkins,  since 
1892  an  officer  of  the  Law  School,  desir- 
ing to  devote  his  entire  time  to  the  prac- 
tice of  law,  presented  his  resignation  as 
dean  and  as  a  member  of  the  faculty. 
Professor  Walter  Thomas  Dunmore  was 
appointed  dean.  Professor  Dunmore  will 
enter  upon  his  duties  as  dean  this  fall. 

Proposed  Law  School  in  St  Joseph. 

Action  looking  to  the  establishment  of 
a  law  school  in  St.  Joseph,  Missouri,  was 
taken  recently  by  a  mass  meeting  of  the 
local  bar.  All  were  enthusiastic  over  the 
outlook  for  such  an  institution,  and 
pledged  support  to  the  movement.  It  is 
planned  to  make  it  a  night  school,  similar 
to  those  in  Kansas  City  and  St.  Louis, 
and  to  organize  a  faculty  from  the  local 
bar. 

"The  plan  is  to  establish  it  on  the  lines 
of  the  Kansas  City  Law  School,  which 
was  organized  in  1895,  and  now  has  an 
enrolment  of  over  200  students."  said  a 
member  of  the  committee.  "We  believe 
we  can  carry  on  a  full  course  of  study 
here,  and  that  St.  Joseph  and  the  terri- 
tory adjacent  to  St.  Joseph  will  support  a 
law  school  as  easily  and  as  successfully 
as  it  now  supports  a  medical  school. 

"The  law  of  this  state  regarding  ad- 
mission to  the  bar  precludes  the  young 
man  who  is  not  a  graduate  of  a  law 
school.  Yet  the  only  law  schools  now  in 
the  state  are  these  at  St.  Louis,  Columbia, 
and  Kansas  City." 
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"Intoxicating  Liquors." — By  W.  \V.  Wool- 
len and  W.  W.  Thornton.  (The  W.  H. 
Anderson  Company.  Cincinnati)  Buck- 
ratn.    2  vols.  $13.50. 

This  work  is  not  only  a  treatise  upon 
the  traffic  in  and  control  of  the  manufac- 
ture and  sale  of  intoxicating  liquors,  but 
it  also  deals  with  a  number  of  related 
subjects  and  in  so  doing  includes  a  broad- 
er field  than  has  heretofore  been  cm- 
braced  in  works  upon  this  subject.  Thus, 
the  subject  of  drunkenness  is  examined 
at  length  and  its  effect  upon  contracts 
and  wills,  divorce,  negligence,  and  life 
insurance  is  considered,  as  well  as  such 
phases  of  the  question  as  drunkenness  as 
a  defense  for  the  commission  of  crime 
and  guardians  for  drunkards. 

The  two  volumes  of  the  work  are 
based  upon  a  study  of  some  27,000  cases, 
comprising  the  body  of  the  case  law  upon 
the  subject  as  laid  down  by  the  courts  of 
the  English-speaking  world.  The  au- 
thors have  cited  all  decisions  reported  in 
England,  Ireland,  Scotland,  Quebec,  On- 
tario, British  Columbia,  the  British 
Northwest  Territories,  Nova  Scotia, 
New  Brunswick,  Newfoundland,  Aus- 
tralia, New  Zealand,  and  in  the  British 
possessions  of  South  Africa. 

Considerable  attention  is  paid  to  ques- 
tions of  practice,  especially  in  the  chap- 
ters on  Civil  Damages,  Abatement  and 
Injunction,  Searches  and  Seizures,  In- 
dictment, Evidence,  and  Trial  and  Judg- 
ment. 

A  comprehensive  work  has  been  made 
possible  by  the  multitude  of  decisions 
which  have  emanated  from  the  courts 
during  the  last  quarter  of  a  century,  and 
which  would  seem  to  have  presented  al- 
most every  question  that  could  possibly 
be  raised  concerning  the  liquor  traffic  and 
its  regulation.  This  treatise  affords  a 
ready  reference  to  any  particular  ques- 
tion "discussed  in  this  vast  body  of  case 
law. 

"Actions  by  and  against  Corporations." — 

By  Joseph  Asburv  Joyce.  (The  Banks 
Law  Publishing  Co.,  New  York)  Buck- 
ram. $6.50. 

In  this  work  the  author  has  considered 


fully  the  principles  upon  which  actions 
by  and  against  corporations  are  based, 
especially  those  constitutional  principles 
which  are  the  foundation  of  corporate 
actions  and  defenses,  and  which  are  usu- 
ally the  first  questions  involved  in  ac- 
tions in  which  corporations  are  parties. 
The  right  of  action  and  defenses  in  mat- 
ters relating  to  the  supervision  and  con- 
trol of  corporations  by  supervisory  com- 
missions has  also  been  fully  considered. 
The  treatment  of  these  subjects  and  un- 
derlying principles  is  followed  by  a  dis- 
cussion of  the  jurisdiction  of  courts,  not 
only  over  corporations,  but  also  over 
corporate  supervisory  bodies  and  the  ju- 
risdiction or  powers  of  such  bodies  ;  the 
removal  of  suits;  parties,  including 
stockholders'  rights  and  liabilities;  and 
the  various  actions  at  law  and  in  equity, 
including  penalties,  and  criminal  of- 
enses.  in  which  questions  concerning  cor- 
porations have  been  involved. 

The  book  bears  evidence  of  careful 
workmanship,  and  ably  presents  the 
learning  upon  a  question  of  great  and 
growing  importance. 

"The  Law  Relating  to  the  Rule  of  the 
Road  at  Sea."— By  David  Wright  Smith, 
M.  A.,  B.  L.  Solicitor,  Glasgow.  (James 
Brown  &  Son,  Glasgow)  7/1. 

The  object  of  this  book  is  to  explain 
the  law  relating  to  the  Collision  Regula- 
tions, as  laid  down  in  the  decisions  of 
the  courts,  in  such  a  way  as  to  be  of 
service  at  sea.  Extracts  from  the  lead- 
ing judgments  in  many  of  the  cases,  as 
well  as  the  facts  on  which  the  cases  have 
been  decided,  are  given,  so  far  as  neces- 
sary to  illustrate  the  points  dealt  with  in 
the  text.  A  table  of  the  reports  in  which 
the  cases  are  to  be  found  is  given.  The 
intention  of  the  framcrs  of  the  Regula- 
tions in  regard  to  the  effect  of  the  various 
Articles,  as  far  as  it  may  be  gathered 
from  the  published  Protocols  of  the 
Washington  Conference,  has  also  been 
noted  where  necessary.  References  to 
the  Protocols  and  to  the  numerous  Par- 
liamentary and  official  publications  on 
the  subject  will  be  found  in  the  footnotes. 

Some  practical  matters  closely  connect- 
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ed  with  the  Regulations,  without  which 
a  knowledge  of  the  working  of  some  of 
the  Rules  is  impossible,  are  also  dealt 
with,  a  number  of  points  being  illustrat- 
ed with  diagrams  for  the  sake  of  clear- 
ness. 

The  work  well  deserves  the  attention 
of  every  practitioner  in  admiralty. 

Loveland  on  "Bankruptcy."  4th  ed.  2  vols. 
Sheep  or  Buckram,  $12. 

"Bar  Examination  Review."  By  Albert  H. 
Putney.    1  vol.   Buckram,  $4. 

"The  Federal  Penal  Code."  In  force  Jan- 
uary 1,  1910.  Annotated  by  George  F. 
Tucker  and  Charles  W.  Blood.  1  vol. 
Law  Canvas,  $5. 

"Consolidated  Index  to  Remington  and  Bal- 
linger's  Annotated  Codes  and  Statutes  of 
Washington"    1  vol.  $2. 

"New  Consolidated  Index  to  the  Codes  and 
General  Laws  of  California.  1  vol.  $6.40  net. 

"The  Visigoth ic  Code  (Forum  Judicum)." 
Translated  from  the  original  Latin  and 
edited  by  S.  P.  Scott.  1  vol.  Buckram. 
$5. 

"Incorporation,  Organization,  and  Manage- 
ment of  General  Business  Corporations  in  Illi- 
nois." By  William  Meade  Fletcher.  1 
vol.   Buckram,  $7.50. 


"1910  Supplement  to  Green's  California 
Digest."  By  James  A.  Ballcntine.  Cov- 
ering cases  in  vols.  148-154  Calif ornia 
Reports;  vols.  2-9  California  Appellate 
Reports;  vols.  1-5  Coffey's  Probate  De- 
cisions; and  the  California  decisions  in 
vols.  89-99  Pacific  Reporter.  1  vol. 
Buckram,  $8.50. 

"Digest  of  volumes  6 1  -80,  Inclusive,  South 
Carolina  Reports."  By  C.  J.  Ramage.  1 
vol.  $7.50. 

"International  Law."  Hornbook  Series. 
By  George  Grafton  Wilson.  1  vol. 
Buckram,  $3.75. 

"A  Treatise  on  Code  Pleading  and  Prac- 
tice." Adapted  to  Practice  in  California. 
Alaska,  Arizona,  Idaho,  Montana,  Ne- 
vada, New  Mexico.  North  Dakota.  Okla- 
homa, Oregon,  South  Dakota,  Utah. 
Washington,  and  Other  Code  States.  By 
William  A.  Sutherland.  4  vols.  Buck- 
ram, $26. 

"Standard  Encyclopaedia  of  Procedure." 
Arthur  P.  Will,  editor-in-chief  ;  James 
DeWitt  Andrews  and  Edgar  W.  Camp, 
supervising  editors.  In  18  vols.  One 
volume  every  three  months.   $6  per  vol. 

"Georgia  Words  and  Phrases."  By  Dean 
E.  Ryman.    1  vol.    Buckram,  $6. 
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The  older  civilizations  failed  because  they  meant  only  the 
uplift  of  the  few,  but  our  institutions  are  conceived  in  a 
nobler  spirit  and  work  to  a  higher  end.  Side  by  side,  hand 
in  hand,  helpful  to  each  other,  have  gone  our  marvelous 
material  development  and  the  increasing  humanity  of  our 
laws.— Frederick  W.  Lehmann. 
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Quaint  and  Curious 

Odd  legal  incidents  gleaned  from  modern  chronicles. 


A  Sartorial  Reason. — Apropos  the  late 
Edmund  Baxter's  experience  in  the  Unit- 
ed States  Supreme  Court,  regarding  the 
appearance  of  attorneys  before  that  bar 
only  in  Prince  Alberts,  recited  in  the  Au- 
gust Case  and  Comment. 

Jones,  attorney,  and  Smith,  ditto,  at 
one  time  left  their  respective  towns  in 
the  middle  W  est  and  traveled  to  Wash- 
ing to  argue  Doe  v.  Roe  before  the  Su- 
preme Court.  Jones,  representing  Doe, 
was  familiar  with  the  rule  referred  to, 
while  Smith  was  not,  and,  as  a  result, 
the  latter  appeared  in  simple  sack  suit. 
At  the  conclusion  of  the  arguments  and 
as  the  two  attorneys  were  on  their  way 
to  the  hotel,  Jones  informed  Smith  of 
the  breach  he  had  committed,  and  Smith, 
of  course,  was  much  perturbed. 

In  due  time,  the  attorneys  received 
the  decision,  and  Smith's  client  had  lost 
the  case.  Smith  thereupon  finally  penned 
the  following  to  his  client : 
Dear  Sir:— 

I  am  to-day  in  receipt  of  the  opinion  in 
Doc  v.  Roe.  With  much  regret,  I  have  to 
advise  that  you  have  lost  your  case  in 
the  court  of  last  resort.  Under  other 
circumstances,  I  should  take  the  defeat 
as  a  matter  of  course,  but,  under  the  cir- 
cumstances, I  feel  that  I  am,  in  a  meas- 
ure, to  be  blamed  for  the  loss.  They 
have  a  rule  in  the  Supreme  Court  that 
any  attorney  appearing  before  it  must 
wear  a  Prince  Albert.  I  did  not  know  of 
this  rule  until  after  the  case  had  been 
argued,  and  then  it  was  too  late.  Of 
course,  the  Supreme  Court  didn't  give 
that  as  a  reason  for  beating  us,  but  it 

was  a  d  sight  better  than  any  reason 

they  did  give. 

Yours  truly, 

Smith. 

Novel  Proof  of  Death. — Accompanying  a 
beautiful  casket  inlaid  with  pearl,  con- 
taining the  heart  of  her  husband,  Count 
Julian  de  Ovies,  former  Chilian  consul 
at  Pittsburg,  Pennsylvania,  Countess 
de  Ovies  will  soon  journey  to  Madrid  to 
deposit  the  heart  as  her  sovereign  proof 


in  claim  of  the  Spanish  estate  of  her 
dead  husband. 

The  grewsome  ritual  is  in  accordance 
with  the  law  of  Spain,  which  provides 
that  the  heart  of  any  member  of  the 
royal  family  dying  abroad  shall  be  pre- 
served after  identification  by  the  gov- 
ernment officials  of  the  country  wherein 
the  death  occurred,  the  physicians  at- 
tending, and  the  Spanish  consul  in  the 
country,  and  shall  be  forwarded  to  Ma- 
drid as  proof  of  the  death  of  the  sub- 
ject. 

When  delivered  in  Madrid  the  casket 
will  be  opened  with  impressive  cere- 
monies in  the  presence  of  court  digni- 
taries, and  the  widow,  with  her  attor- 
neys, will  make  formal  demand  to  the 
Crown  for  the  estate. 

Her  "Laughable  Husban."— "I  farbid  you 
give  Santford  Tennant  any  divurce.  He 
is  my  laughable  husban.  (Signed)  Lu- 
cretia  Tennant." 

The  above  missive,  addressed  to  the 
clerk  of  the  "candy  court,"  recently 
found  its  way  to  W.  H.  Coleman,  clerk 
of  the  county  court  at  Pittsburg,  Penn- 
sylvania. The  divorce  records  were 
searched,  but  there  was  no  evidence  of 
any  libel  having  been  filed  by  "Santford 
Tennant."  Lucrctia's  fears,  apparently, 
were  groundless. — Evening  Star. 

Better  Say  it  Anonymously. — A  man  called 
up  a  judge  on  the  'phone,  says  the  Cleve- 
land Plain  Dealer,  and  spoke  disparag- 
ingly of  his  decisions.  The  judge  said: 
"Who  is  this  talking?"  He  asked  it  in 
a  casual  way,  just  as  you'd  ask  it  your- 
self, and  the  man  frankly  replied.  When 
a  man  is  mad  he  forgets  diplomacy. 

Instead  of  telling  the  judge  that  his 
name  was  Sylvester  Jones,  when  it  was 
really  something  else,  he  gave  his  right 
name,  and  asked  the  judge  not  to  forget 
it. 

The  judge  said  he  wouldn't. 

A  little  later  the  man  was  under  ar- 
rest, charged  with  contempt  of  court. 

And  when  he  apologizes  it  won't  be 
over  a  'phone. 
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The  Strenuous  Life  Prohibited. —  The  Utah 
legislature  has  tremendous  questions  to 
deal  with,  and  consequently  one  is  not 
surprised  to  read  in  chapter  49.  Session 
Laws  1909,  the  following:  "Every  per- 
son who  maliciously  and  wilfully  dis- 
turbs the  peace  or  quiet  of  any  neighbor- 
hood, family,  or  person  by  loud  or  unus- 
ual noises,  or  by  discharging  firearms, 
or  bv  tremendous  or  offensive  conduct, 
etc."' 

Town  without  Taxes. — Orson,  a  town  in 
Sweden,  says  the  Chicago  Tribune,  is 
probably  the  only  municipality  in  the 
world  which  has  ordinary  city  expenses, 
but  which  imposes  no  taxes.  Moreover, 
the  local  railway  is  free  to  every  citizen, 
and  there  is  no  charge  for  telephone 
service,  schools,  libraries,  and  the  like. 
This  happy  state  of  affairs  is  due  to  the 
wisdom  of  a  former  generation  of  citi- 
zens and  rulers  of  Orson,  who  planted 
trees  on  all  available  ground.  During 
the  last  thirty  years  the  town  authorities 
have  sold  no*  less  than  $5,000,000  worth 
of  young  trees  and  timber,  and  judicious 
replantings  have  provided  for  a  similar 
income  in  the  future. 

Indiscreet  Poll. —  Unc  Revue  Juridiquc 
of  Breslau.  so  we  read  in  a  Paris  news- 
paper, gives  an  account  of  a  difficult 
question  which  was  before  the  divorce 
court  of  Silesia.  A  husband  sought  di- 
vorce from  his  wife  on  the  ground  of 
.  unfaithfulness.  He  had  no  evidence  in 
the  ordinary  sense,  documentary  or  parol. 
His  one  and  only  witness  was  his  par- 
rot. The  husband  had  been  away  for 
six  weeks,  and,  when  he  returned,  the 
parrot  was  constantly  saying :  "Arthur, 
my  dear  Arthur."  Then  in  a  louder 
tone:  "My  sweet:  my  heart,  my  loved 
one."  The  parrot  was  so  persistent  that 
the  husband  brought  his  petition,  making 
a  close  friend,  whose  name  was  Arthur, 
the  correspondent.  The  husband's  coun- 
sel demanded  the  reccivability  of  the  par- 
rot's evidence,  but  counsel  for  the  wife 
maintained  that  only  a  person  could  be 
called  as  a  witness.  While  the  debate 
was  in  progress,  the  wife  confessed,  so 
the  court  was  not  called  upon  to  give  a 
ruling  as  to  whether  a  parrot  was  or  was 
not  a  competent  witness — The  Law 
Times. 


Reformed  Procedure  Unnecessary. —  At  a 

bar  dinner  forty  or  fifty  years  ago,  writes 
E.  \Y.  McGraw.  of  the  San  Francisco 
l.ar,  the  following  toast  was  proposed 
and  met  with  an  enthusiastic  reception : 
"The  Court  of  Cupid  :  A  court  where 
lawyers'  pleas  always  please,  where  ev- 
ery suit  is  commenced  by  an  attachment, 
where  the  execution  takes  the  body,  and 
supplementary  proceedings  never  fail  to 
satisfy  the  judgment." 


Domestic  Application  of  the  Closure  Rule. 

— An  Indianapolis  woman  who  used  fly 
paper  to  close  the  mouth  of  her  mother- 
in-law  was  recently  fined  $10,  but  lost 
her  mother-in-law  as  a  member  of  the 
family.  The  latter  admitted  in  court  that 
she  was  a  "very  tedious  old  person."  and 
told  of  the  pasting  of  the  fiy  paper  across 
her  mouth. 

"Judge,  I  just  could  not  stand  it,*'  ex- 
plained the  fair  defendant.  "She  criti- 
cized my  hair  and  my  dress.  I  did  use 
the  fly  paper,  but  she  deserved  it." 

The  wife  has  appealed  to  the  higher 
courts  to  determine  whether  she  is  really 
censurable. 


Dogs  as  Deputies.— For  the  first  time 
in  the  history  of  Missouri  two  hunting 
dogs  have  been  regularly  designated  as 
deputies,  and  attached  to  the  office  of  the 
state  by  Jesse  A.  Tolerton,  the  present 
commissioner.  By  an  instrument  bear- 
ing the  seal  of  Missouri,  he  certifies  that 
Lady  and  (Jueeny  are  regularly  attached 
to  the  working  force  of  his  office,  and 
requests  that  they  be  so  recognized,  and 
adequate  opportunity  be  given  them  to 
do  the  work  for  which  they  are  employed. 
These  two  new  state  employees  are  of 
the  English  setter  variety,  and  fheir  part 
of  the  work  is  to  walk  around  and  look 
wise  where  the  game  wardens  suspect 
that  game  is  secreted.  Around  railroad 
stations  is  where  they  are  found  most 
useful,  and  all  that  the  deputy  game 
warden  has  to  do  is  to  lead  them  through 
a  pile  of  baggage,  and  when  Lady  or 
Queen  y  gives  a  knowing  sniff,  and  comes 
to  a  halt  with  her  nose  indicating  a  clew, 
to  follow  this  information,  confiscate  the 
baggage,  ami  find  the  quail. — St.  Louis 
(ilol)c-Democrat. 
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Judges  and  Lawyers 

A  contemporary  record  of  notable  men 


John  G.  Carlisle 

One  of  the  Greatest  Intellects  of  the  Age. 


John  <  iriffin  Carlisle  was  horn  in 
Campbell  (now  Kenton)  county.  Ken- 
tucky. September  5,  1835.  He  was  ad- 
mitted to  the  bar  in  1858.  He  served  as 
a  member  of  the  Kentucky  house  of 
representatives  from  1859  to  1861.  and 
as  a  state  senator 
from  1866  to  1871. 
Iti  the  latter  year 
he  was  elected  lieu- 
tenant governor  of 
Kentucky,  serving 
until  1875. 

He  entered  Up- 
on a  great  parlia- 
mentary career  in 
W  ashington  in  the 
forty-fifth  Cpn- 
gress.  when  at  a 
hound  he  slipped 
to  the  front,  the 
leader  of  a  major- 
ity side  that  in- 
cluded Randall. 
Morrison,  Mills, 
Tucker.  Stephens, 
Knott.  Cox.  Cul- 
berson, and  oth- 
ers. His  maiden 
effort  was  on  the 
Army  bill,  which 
contained  a  provi- 
sion that  soldiers 
of  the  U  n i  t  - 
ed    States  Army 

should  be  employed  as  a  police  force  at 
the  polls  in  any  election  in  the  states. 

He  was  chosen  speaker  of  the  Forty- 
eighth.  Forty-ninth,  and  Fiftieth  Con- 
gresses. He  ranked  with  the  greatest 
speakers. — Macon,  Clay,  and  Stephenson. 
Blaine  and  Reed.  As  a  presiding  officer 
he  was  as  great  as  the  greatest,  and  his 


A 


JOHN  G.  CARLISLE 


mastery  <>f  parliamentary  law  surpassed 
that  of  all  others.  He  knew  the  history 
of  the  rule  and  he  saw  the  reason  of  the 
rule.  There  never  has  been  a  speaker 
more  popular  with  members  on  both 
sides.    The  Republicans  saw  in  him  a 

presiding  officer  as 
just  as  the  judge 
On  the  bench  who 
held  the  scale 
•  "right  adjusted." 
and  their  admira- 
tion for  him  was 
as  sincere  and  as 
enthusiastic  as  the 
Democrats  felt  and 
gave  voice  to.  On- 
ly one  of  his  deci- 
sions was  ques- 
tioned, and  on  an 
appeal  there  was 
but  one  V<  >te  cast  to 
reverse  it.  Frye. 
of  Maine,  himself 
a  capable  and  even 
a  brilliant  presid- 
ing officer,  charac- 
terized Mr.  Car- 
lisle as  "the  jewel 
of  the  Democratic 
partv." 

While  Mr.  Car- 
lisle gained  great 
rank  as  a  states- 
man, he  was  equal- 
ly famous  as  a  lawyer,  and  during  his 
career  he  was  on  one  side  or  the  other  of 
some  of  the  most  noted  cases  ever  tried 
in  this  country.  He  became  an  interna- 
tional figure  on  the  question  of  extradi- 
tion. He  was  the  first  lawyer  in  this 
country  to  successfully  contend  that 
when  the  Federal  government  entered  in- 
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to  an  extradition  treaty  with  a  foreign 
government,  a  fugitive  from  justice 
brought  into  the  country  on  process  of 
extradition  should  be  exempt  from  prose- 
cution for  an  offense  other  than  that 
with  which  he  was  charged,  until  a  rea- 
sonable time  and  opportunity  had  been 
given  for  the  return  of  the  man  to  the 
country  from  which  he  was  extradited. 

His  style  of  oratory  was  purely  foren- 
sic. There  was  neither  surplusage  nor 
ornament;  only  and  always  simple  law 
and  logic,  from  an  unfailing  well  of 
learning  and  a  copious  outpouring  of 
crystal  statement.  Usually,  when  he  had 
stated  his  case,  his  argument  was  made. 
Take  the  arguments  of  Carlisle  and  see 
how  he  scorned  the  superfluous  word. 
See  how  he  murdered  the  adjectives  and 
the  flower  of  speech.  None  of  the  great 
men  with  whom  he  contended  before  the 
Supreme  Court  of  the  United  States  were 
as  laconic  as  he.  No  lawyer  of  modern 
times  appeared  before  that  Tribunal  who 
commanded  more  attention  than  he  did. 
When  Mr.  Carlisle  rose  to  speak  it  was 
the  habit  of  the  court  to  bunch  itself, 
as  it  were,  and  to  listen  with  rapt  interest 
and  respect. 

"I  consider  Mr.  Carlisle,"  said  Senator 
Bailey,  of  Texas,  "perhaps  the  most  in- 
tellectual man  of  the  age.  I  do  not  con- 
fine this  opinion  to  our  country,  but  to 
the  world.  I  may  add,  that  if  you  had 
destroyed  every  law  book,  John  G.  Car- 
lisle would  have  been  able  to  replace  it." 

Honorable  Samuel  L.  Gilmore,  Repre- 
sentative in  the  Congress  of  the  United 
States  from  the  second  district  of  the 
state  of  Louisiana,  and  an  able  lawyer, 
died  at  Abita  Springs,  where  he  had  gone 
some  weeks  ago  in  the  hope  of  restoring 
his  health.  As  a  young  practitioner  he 
was  associated  with  such  recognized 
legal  lights  as  Hon.  Carleton  Hunt  and 
the  late  John  M.  Baldwin. 

He  was  nominated  for  city  attorney  on 
the  Citizen's  League  ticket  and  elected 
to  that  office  in  1896.  He  was  succes- 
sively re-elected  to  the  same  office  in 
1900.  1904,  and  1908,  serving  thirteen 
years.  On  March  15,  1909,  he  resigned 
the  office  of  city  attorney  and  was  elected 
without  opposition  to  the  Sixty-first  Con- 
gress on  March  30,  1909,  to  fill  the  va- 


cancy caused  by  the  death  of  the  late 
Hon.  Robert  C.  Davey,  for  the  second 
district  of  Louisiana. 

Judge  George  B.  Lake  died  in  Omaha, 
at  the  age  of  eighty-four.  He  was  born 
at  Greenfield,  New  York,  September  15, 
1826,  and  went  to  Nebraska  in  1857. 
He  had  been  educated  at  Oberlin  Col- 
lege and  read  law  in  Elyria.  He  first 
practised  law  in  Omaha,  in  partnership 
with  A.  J.  Poppleton.  Two  years  after 
coming  to  Omaha  he  was  elected  to  the 
territorial  legislature,  and  served  there 
for  three  terms.  He  was  speaker  of  the 
house  in  1865,  a  member  of  the  commit- 
tee that  drew  up  the  Nebraska  state  Con- 
stitution, and  was  a  member  of  the  state 
supreme  bench  from  1871  to  1884. 

On  his  return  to  Omaha  his  practice 
was  with  James  W.  Hamilton,  and  at  a 
later  time,  Henry  E.  Maxwell  was  added 
to  the  firm.  He  was  an  active,  although 
silent,  member  of  the  firm  of  Hamilton 
&  Maxwell  until  very  recently. 

For  a  number  of  years,  Judge  Lake 
has  been  seen  more  frequently  at  the 
Vinton  street  ball  park  than  at  any  other 
public  place,  and  his  enthusiastic  support 
of  the  game,  which  was  equaled  only  by 
the  fan  tendencies  of  the  late  Frank  E. 
Moores,  led  to  the  custom  of  recognizing 
him  from  the  field. 

A  few  years  ago  every  ball  game  that 
was  played  in  Omaha  was  opened  with 
this  announcement  by  the  umpire,  "Is 
Mayor  Moores  here?  Is  Judge  Lake 
here?— then  play  ball." 

Lester  O.  Goddard,  one  of  the  best 
known  railroad  attorneys  in  the  country 
and  for  forty  years  a  resident  of  Chica- 
go, died  recently  at  his  home  in  River- 
side. 

Coming  to  Chicago  in  1870,  he  was 
admitted  to  the  bar  in  1883,  and  soon 
afterward  became  identified  with  the  le- 
gal  department  of  the  Chicago,  Burling- 
ton, &  Quincy  Railroad,  from  which  he 
retired  about  seven  years  ago  to  become 
a  partner  in  the  firm  of  Kimball,  Custer, 
&  Goddard.  He  was  at  one  time  men- 
tioned as  a  candidate  for  membership 
on  the  Interstate  Commerce  Commis- 
sion. 
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HON.  CHAS.  T.  CATES.  Jr. 


Tennessee's  Attorney  General 

Honorable 
Charles  T. 
Cates,  Jr., 
was  appoint- 
ed Attorney 
General  of 
Tennessee  on 
September  11, 
1902.  The  of- 
ficial title  of 
the  office  is 
Attorney 
General  and 
Reporter,  be- 
cause, in  ad- 
dition to  the 
ordinary  and 
usual  duties 
of  Attorney  General  of  a  state,  the  duty 
of  reporting  the  decisions  of  the  supreme 
court  is  imposed  upon  the  office.  In 
Tennessee,  the  Attorney  General  is  ap- 
pointed by  the  five  judges  of  the  supreme 
court,  and  the  term  of  his  office  runs  for 
eight  years.  The  supreme  court  of  Ten- 
nessee sits  in  the  three  grand  divisions 
of  the  state, —  at  Knoxville,  for  East 
Tennessee;  at  Nashville,  for  Middle  Ten- 
nessee ;  and  at  Jackson,  for  West  Ten- 
nessee ;  and  it  is  the  duty  of  the  Attorney 
General  to  look  after  and  attend  to  all 
of  the  business  of  the  state, — both  civil 
and  criminal — in  the  supreme  court,  and 
also  in  the  various  Federal  courts,  and 
the  Supreme  Court  of  the  United  States, 
at  Washington. 

As  ex-officio  reporter  of  the  decisions 
of  the  supreme  court  of  Tennessee,  the 
subject  of  the  sketch  has  published,  since 
1902,  thirteen  volumes  of  Tennessee  Re- 
ports, known  as  "Cates'  Reports.  1-13," 
or  "Tennessee  Reports,  110-121." 

During  Attorney  General  Cate's  term 
of  office  many  important  cases,  involving 
state  revenue,  boundary  lines  of  the  state, 
and  the  regulation  of  corporations,  have 
been  before  the  supreme  court.  One  of 
the  notable  cases  in  which  he  appeared 
was  that  of  the  State  of  Tennessee  v. 
Standard  Oil  Company  of  Kentucky, 
which  resulted  in  a  decree  of  ouster  by 
the  state  supreme  court  against  the  Oil 
Company,  which  decree  has  been  recent- 
ly affirmed  by  the  Supreme  Court  of  the 
United  States. 


Another  case  of  general  interest,  not 
only  in  the  state,  but  throughout  the 
Union,  was  that  of  Duncan  B.  and  Robin 
Cooper  for  the  murder  of  Senator  Ed- 
ward Ward  Carmack.  The  case  was 
brought  prominently  before  the  public  a 
short  time  since,  by  the  pardon,  by  Gov- 
ernor Patterson,  of  Duncan  B.  Cooper 
within  a  few  minutes  after  the  supreme 
court  had  affirmed  his  sentence  of  twen- 
ty years  in  the  penitentiary  for  complic- 
ity in  the  murder. 

W.  S.  Thurstin,  one  of  the  oldest  and 
most  respected  citizens  of  Toledo,  Ohio, 
passed  away  in  his  seventy-third  year. 

Mr.  Thurstin  was  one  of  the  best 
known  attorneys  in  the  state,  and  was  the 
senior  member  of  the  law  firm  of  Thurs- 
tin, Seney,  &  Thurstin,  the  other  mem- 
bers being  Wesley  Thurstin,  Jr.,  his  son, 
and  George  E.  Seney. 

Mr.  Thurstin  was  one  of  the  first  to 
rally  to  the  support  of  the  Union  when 
Fort  Sumter  was  fired  upon.  He  joined 
the  One  Hundred  and  Eleventh  Ohio, 
and  with  this  regiment  he  served  through 
the  great  war.  He  was  in  the  battles  be- 
fore Atlanta  and  in  the  siege  of  that 
place,  and  also  took  part  in  the  battles 
of  Nashville,  Franklin,  Fort  Anderson, 
Goldsboro,  and  Kenesaw  Mountain.  He 
was  honorably  discharged  at  the  close  of 
the  war,  with  the  rank  of  captain.  He 
served  as  a  member  of  the  board  of  edu- 
cation and  has  held  other  municipal  and 
quasi  public  offices.  He  leaves  to  his 
descendants  a  record  made  illustrious  by 
service  to  his  country,  and  made  honor- 
able by  his  dealings  with  men  in  the 
quieter  paths  of  life. 

Judge  Charles  Francis  Stone  of  the 
superior  court  of  New  Hampshire  died 
at  his  home  in  Laconia,  New  Hampshire, 
at  the  age  of  sixty-seven  years.  He 
served  in  the  legislature  in  1883-4  and  in 
1887-8,  when  he  was  conspicuous  in  the 
railway  fight.  In  1892  he  was  nominated 
for  Congress,  but  was  defeated.  Presi- 
dent Cleveland,  in  1894,  appointed  him 
naval  officer  of  the  port  of  Boston,  an 
office  he  held  for  four  years.  Judge 
Stone  was  well  known  throughout  the 
state  of  New  Hampshire  as  an  upright 
jurist  and  as  a  public-spirited  citizen. 
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Iowa's  Attorney  General 


Honorable 
H  o  w  a  r  d 
Webster  By- 
ers.  Attorney 
General,  was 

born  at  Wood- 
stock. Rich- 
land county. 
W  i  sconsin, 
December  25. 
18  5  6,  of 
A  in  e  r  i  c  a  n 
pa  rentage. 

He  received 
HON  H.  W.  BYE  a  eommon. 

school  education;  moved  from  W  isconsin 
with  bis  parents  to  Hancock  county, 
Iowa,  in  1873 ;  located  in  Sbclby  county, 
at  Harlan.  Iowa,  in  1877,  and  has  resided 
there  ever  since  except  three  years  at 
Karling.  in  the  same  county.  He  was  a 
farm  laborer  from  bis  fifteenth  to  his 
twentieth  year,  school  teacher  from  twen- 
tieth to  twenty-fifth  year,  clerk  in  general 
store  from  twenty-fifth  to  thirtieth  year, 
law  clerk  from  thirtieth  to  thirty-second 
year,  and  was  admitted  to  the  bar  in  1888. 

Mr.  Byers  was  a  member  of  the  house 
in  the  twenty-fifth  general  assembly, 
speaker  of  the  bouse  during  the  twenty- 
sixth  regular  and  extra  sessions,  and  a 
member  of  the  house  during  the  twenty- 
eighth  general  assembly.  He  was  elect- 
ed Attorney  General  November  6,  llK>>. 
and. re-elected  in  1(X)8. 

"State  laws  were  enforced  in  spots 
only."  says  a  writer  in  the  August  num- 
ber of  Hampton's  Magazine,  "when  Mr. 
Byers  became  Attorney  General.  In  the 
interior,  the  statutes  restricting  the  sa- 
loon and  prohibiting  immorality  were 
very  well  obeyed;  the  people  believed  in 
them  and  elected  officials  who  enforced 
them,  l'.ut  scattered  up  and  down  the 
two  boundary  rivers  of  the  state  were 
'river  cities'  which  defiantly  disregarded 
all  these  laws.  Here  saloons  ran  as  they 
pleased,  prize  fighting  was  tolerated,  pub- 
lic gambling  was  licensed." 


Mr.  Byers  "sent  notices  to  local  pros- 
ecuting attorneys  that  they  must  do  their 
duty.  W  ithin  a  year,  the  liquor  business 
of  the  river  cities  was  transformed  and 
immorality  no  longer  flaunted  itself  bold- 
ly. To-day  these  cities  are  living  up  to 
the  law  as  well  as  the  interior  cities." 

Mr.  Byers  could  have  continued  At- 
torney General  indefinitely  had  he  not 
preferred  to  run  for  Congress.  I  Ie  made 
the  race  at  the  recent  primaries,  and  was 
defeated.  But  "as  these  Iowa  insurgents 
play  the  game,  it  is  not  so  important 
whether  you  win  the  first  time,  but  it  is 
important  to  keep  fighting  all  the  time. 
.    .   .   That  i>  the  Byers'  way." 

Former  Judge  Craig  Biddlc  of  the 
court  of  common  pleas.  Philadelphia, 
died  at  his  summer  home  at  Andalusia, 
after  a  week's  illness.  He  was  eighty- 
seven  years  old.  Judge  Biddle  had 
served  on  the  bench  for  a  large  part  of 
his  life.  He  was  four  times  elected,  and 
served  continuously  until  1(X)7.  when  he 
retired  because  of  advancing  years  and 
was  appointed  prothonotary  of  the  com- 
mon pleas  courts.  Judge  Biddle  was  in 
the  state  legislature  in  1840,  when  the 
bill  was  introduced  providing  that  the 
judges  should  be  elected  by  the  people, 
instead  of  appointed  by  the  governor. 
He  was  instrumental  in  securing  the 
passage  of  the  measure,  under  the  provi- 
sions of  which  he  has  been  four  times 
elected  to  office.  Judge  Biddle  heard 
many  noted  cases.  Probably  none  at- 
tracted more  attention  than  the  trial  of 
Senator  Quay,  on  the  charge  of  defraud- 
ing the  state. 

He  was  graduated  from  Princeton 
College  in  1841.  receiving  his  A.  M.  and 
LL.I).  degrees  from  that  institution. 
Three  years  later  he  was  admitted  to  the 
bar.  In  Civil  War  days  he  served  as 
major  on  the  staff  of  General  Robert 
Patterson  with  the  forces  in  the  Shenan- 
doah valley.  Later  he  served  on  the 
staff  of  Governor  Andrew  G.  Curtin,  of 
Pennsylvania,  organizing  new  regiments 
for  service. 


The  Humorous  Side 

It  is  good  to  lengthen  to  the  last  a  sunny  mood. — Lowell. 


Save  Your  Coupons. — The  free  coupon, 
receivable  in  part  payment,  has  been 
adopted  by  an  enterprising  lawyer  in  the 
Southwest,  who  has  issued  the  following 
circular : 

 's  Law  Offices 

  Street 

Up  First  Stairway  South  of  —  Dry 

Goods  Store 
'Phone  Xo.   


— Announcement — 

The  Law  Partnership  of  C  &  O  has 
been  dissolved.  Mr.  C  retiring.  Mr.  C) 
will  continue  the  business  at  the  above 
address,   first    stairway   south   of  the 

  Dry  Goods  Store.    lie  will  do  a 

general  Law  Practice.  Save  the  $2.50 
Coupon  attached  hereto,  as  it  will  be 
valuable  should  you  want  some  Law 
work  done. 

Xotarv  Public  in  Office. 


$2.50 

This  Coupon  entitles  the  holder 
to  a  credit  of  $2.50  on  fee  for  any 
Legal  Service  when  presented  at 
office. 

Xo  person  can  present  more 
than  one  coupon.  Xo  charge  for 
advice. 


Making  Haste  by  Stopping. — At  the  last 
term  of  an  Arkansas  circuit  court  a  case 
was  proceeding  slowly,  and  the  judge 
was  plainly  worried.  One  of  the  attor- 
neys suggested  to  the  court  that  he 
thought  he  could  save  some  time  if  per- 
mitted to  talk  to  one  of  his  witnesses  for 
a  minute.  "All  right,''  was  the  reply,  "if 
you  can  make  any  time  by  stopping,  go 
ahead." 

The  Way  the  Box  Looks  to  the  Bench. — 

A  new  trial  is  asked  in  Cincinnati  be- 
cause the  judge  smiled  at  the  jury. 
There  are  juries  in  Cincinnati  and  else- 
where whose  appearance  would  excuse 
a  judge  for  haw-hawing  right  out.— 
Cleveland  Plain  Dealer. 


An  Innocent  Bystander.  —  Uncle  Mosc, 
needing  money,  sold  his  pig  to  a  wealthy 
Xorthcrn  lawyer  who  had  just  bought 
the  neighboring  plantation.  After  a 
time,  needing  more  money,  he  stole  the 
pig  and  resold  it,  this  time  to  a 
Judge  Pickens,  who  lived  "down  the 
road  a  piece.''  Soon  afterward  the  two 
gentlemen  met,  and,  upon  comparing 
notes,  suspected  what  had  happened. 
They  confronted  Uncle  Mose.  The  old 
darkey  cheerfully  admitted  his  guilt. 
"W  ell."  demanded  Judge  Pickens,  "what 
are  you  going  to  do  about  it?"  "Blessed 
ft  1  know,  jedge,"  replied  Uncle  Mose, 
with  a  broad  grin.  'T'se  no  lawyer.  I 
reckon  I'll  have  to  let  yo'  two  gen'meu 
settle  it  between  yo'selves." — Every- 
body's. 
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The  Excellence  of  Simplicity. — "It's 
lucky  thing  foil  de  human  race,"  said  Un- 
cle Lben.  "dat  de  Ten  Commandments 
wasn't  loaded  down  wif  phraseology  like 
de  laws  de  legislature  passes." — Wash. 
Star. 


A  Monopoly  of  Water. —  A  Scottish 
gamekeeper  found  a  boy  fishing  in  his 
master's  private  waters,  says  an  ex- 
change. "You  musn't  fish  here!"  he  ex- 
claimed.   "These  waters  belong  to  the 

Karl  of  A  ."    "Do  they?    I  didn't 

know  that."  replied  the  culprit :  and,  lay- 
ing aside  his  rod.  he  took  up  a  book  and 
commenced  reading.  The  keeper  de- 
parted, but,  on  returning  about  an  hour 
afterwards,  he  found  the  same  youth  had 
started  fishing  again.  "Do  you  under- 
stand that  this  water  belongs  to  the  Earl 

of  A  ?"  he  roared.    "Why,  you  told 

me  that  an  hour  ago!"  exclaimed  the 
angler,  in  surprise.  "Surely  the  whole 
river  don't  belong  to  him?  His  share 
went  by  long  ago !" 

The  Mill  That  Never  Stops. —  Figg — 
"Talking  about  pugilism  and  state  laws, 
did  you  ever  notice  it?" 

Fogg — "Ever  notice  what?" 

Figg — "That  there's  no  law  to  pro- 
hibit fighting  in  the  state  of  matrimony." 
— Boston  Transcript. 
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Can't  Shock  a  Vacuum. —  Senator  Stone, 
of  Missouri,  tells  of  a  young  physician 
in  Kansas  City  who  was  sneered  at  by 
an  attorney  who  was  cross-examining 
him,  the  rude  cross-examiner  at  last  ask- 
ing: 

"Are  you  entirely  familiar  with  the 
symptoms  of  concussion  of  the  brain?" 

"I  am,"  was  the  reply. 

"Then,"  continued  the  rude  one,  "sup- 
pose that  my  learned  friend  here,  Sena- 
tor Stone  and  myself,  should  bang  our 
heads  together,  would  that  make  us  have 
concussion  of  the  brain?" 

"It  might,"  was  the  reply,  "give  con- 
cussion of  the  brain  to  vour  learned 
friend." 

Hoss  and  Hoss. — A  verdict  was  ren- 
dered in  circuit  court  at  Bowling  Green, 
Kentucky,  that  was  full  of  humor,  and 
produced  a  roar  of  laughter  in  the  court 
room.  H.  F.  Richmond,  who  had 
swapped  horses  with  L.  M.  Butler,  sued 
him  for  $75,  alleging  breach  of  warranty, 
introducing  evidence  that  the  horse  was 
unsound  and  to  prove  that  the  horse  was 
a  "stump  sucker."  Butler  filed  a  coun- 
terclaim, and  set  up  that  the  horse  gotten 
from  the  plaintiff  had  fits. 

After  only  a  few  minutes  in  the  jury 
room  the  jury  returned  the  following 
verdict : 

"We,  the  jury,  find  that  this  is  a  case 
of  hoss  and  hoss,  that  neither  the  plain- 
tiff nor  defendant  is  entitled  to  recover 
damages,  and  that  each  shall  pay  his 
own  costs  in  this  cause  expended." 

Trustworthy—  "Rufus,  you  old  loafer, 
do  you  think  it's  right  to  leave  your  wife 
at  the  washtub  while  you  pass  your  time 
fishing  ?" 

"Yessah,  jedge:  it's  all  right.  Mah 
wife  don'  need  any  watching.  She'll 
sholy  wuk  jes*  as  hard  as  if  I  was  dah." 
— Boston  Transcript. 

Dead  Drunk. — We  have  heard  many 
definitions  of  drunkenness,  but  one  given 
by  a  witness  last  month  at  one  of  the 
county  courts  is.  we  must  admit,  new  to 
us.  "They  don't  consider  they  are 
drunk."  said  the  witness,  "until  they  lie 
down  and  pull  the  mud  over  them  for  a 
blanket." — Law  Notes. 


A  Point  in  Law. —  A  prominent  lawyer 
of  Miami  recently  received  a  call  from 
a  colored  woman. 

"What's  the  trouble?"  inquired  the 
lawyer. 

"It's  about  mah  ole  man.  He's  cahyin' 
on  high  wit'  a  lot  o'  no-count  gals,  he  is, 
an'  sumfin's  got  to  be  done !" 

"Do  you  want  a  divorce?" 

"Go  'long  man.  Divorce  nuffin.  Think 
I'se  gwine  to  gin  him  des  what  he  wants, 
an'  'low  him  to  go  sky-shootin'  round 
wif  dem  gals.  Not  on  yo'  life,  mister 
lawyer,  I  doan'  want  no  divorce;  what 
I  wants  is  a  'junction." — National 
Monthly. 

The  Judge's  Error. — "Give  one  verse  of 
the  Star-Spangled  Banner." 

"I  can't  do  it,  judge." 

"Quote  a  passage  from  the  Constitu- 
tion." 

"Too  many  fer  me." 

"Then  I  can't  naturalize  you,  my  man." 

"But  I  was  born  here,  judge.  I  don't 
want  to  be  naturalized.  I'm  after  a  bail- 
iff's job."— Louisville  Courier- Journal. 

You'll  Do  Right  if  you  Don't  Write  — 
This  anecdote  is  told  of  Abe  Hummel, 
whose  picturesque  career  is  well  known 
throughout  the  Union,  and  well  illus- 
trates the  fact  that  it  is  not  always  wise 
to  put  things  in  black  and  white. 

A  client  of  Abe's,  who  was  in  trouble 
and  who  was  deeply  repentant,  was  in 
little  Abey's  office  one  day,  and  said  to 
him : 

"Mr.  Hummel,  I  have  about  made  up 
my  mind  that  the  best  policy  for  a  man 
is  to  do  right  and  fear  nobody." 

"Oh  no,"  replied  Abe,  "your  motto 
should  be,  'don't  write  and  fear  no- 
body.' " 

An  Eye  for  Business.  —  When  a  lawyer 
recently  told  his  client  that  the  opinion 
of  the  court  in  his  case  was  to  be  pub- 
lished in  the  Lawyers  Reports  Annotat- 
ed, and  this  his  case  would,  by  reason  of 
its  importance,  be  known  in  every  town 
of  the  United  States  and  all  over  the 
world,  the  client  quickly  inquired  :  "Can't 
you  get  them  to  add  that  the  plaintiff 

keeps  the  Hotel  in  the  lake  shore 

village  of  M  ,  meals  50  cents?" 
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AN  ASSISTANTS  DESK 


A  MANAGER'S  OFFICE 


By  Prrmiuion  John  Waoumkrr.  Philadelphia  tad  New  York 


Equip  Your  Law  Office  With  These  Products 


SANITARY 


I 


For  your  conven- 
ience and  comfort 
house  your  library 
in  the  DANNER 
Sectional  Case — 
the  one  with 
double  sections 
and  Sliding 
Doors.  And  your 
reference  books  in  the  DAN- 
NER Revolving  Case — the 
handy  revolver,  and  your  office 
will  have  the  best  equipment 
obtainable. 

Ask  for  catalogs  No.  10  and  No.  52 

THE  JOHN  DANNER  MFG.  CO. 
21  Huron  St. 
Canton,  Ohio 


€|  Be  sure  to  mention  "Case  &  Comment"  in  writing  to  advertisers.  ^  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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OPENS  LIRE  A  BOOK 


You  can  61e  the  last  letter  the  drawer  will  hold  just  as  easily  as  the  first— it  drc 
readily  into  place.  The  "follower"  and  the  front  wall  open  out  automatically 
when  the  drawer  is  withdrawn,  regaining  their  upright  position  when  it  is 
closed  which  makes  it  just  as  easy  to  find  and  refer  to  letters  as  it  is  to  file 
them.  In         THE  AUTOMATIC  FILE 

letters  open  out  and  you  can  always  keep  your  place.    Being  unne- 
cessary to  allow  room  for  the  hand,  these  cabinets  bold  more  letters 
than  any  others.    Drawers  fitted  with  roller-bearing  extension  slides— i 
matter  how  heavy  they  are.  nor  how  far  out  you  pull  them,  tbey  cannot  sag. 

Try  One  30  Days  at  OUR  RISK 

If  it  Isn't  the  best  filing  device  you  ever  saw.  returnit— the  trial  won't  cost  a  cent. 
We  sell  direct  and  save  you  artS.  Made  in  sections.  Write  for  catalog  of  files  for 
all  purposes,  including  the  "Afico"  a  lower-priced  but  very  serviceable  file. 
AUTOMATIC  FILE  &  INDEX  CO. 
143-IS3  Pearl  St..  Gr*«a  Bay.  Wb. 
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H  old  Pen 
in  ink 


Untwist 


Pro 
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AUTOMATIC  SELF- 
FILLING  MODERN 
FOUNTAIN  PEN 


Here  la  the  part  that  make*  It  the  nlmplrat 
and  luovt  practical  of  all  wlf-nlUny  pens 

As  Easy  as  Wind- 
ing  Your  Watch 

Construction  simple. 
Nothing  to  take  apart  to  (ill  the 
fountain. 

No  joints  to  leak. 

Cleans  itself  in  filling. 

Every  pen  guaranteed. 

It  is  an  economical  busy  man's  pen. 

From  $2.00  10  $6.00. 

All  styles  of  holders  and  points. 

Modern  Pen  Company 

KoLK  SKLLtSO  AG  EST  F«»U 

A.  A.  Waterman  &  Co. 

NEW  YORK 

125  Greenwich  St.      22  Thames  St 


'  If  it »  not  anA.  A.'  k  b)  not  a  MODERN' 


Sanitary  Moistener 


/if 


The  Max-well  Moistener  is  the  only  Sanitary  Moist- 
ener made;  it  satisfies  the  demand  in  every  office  for  a 
practical  means  for  moistening  stamps,  sealing  envel- 
opes, adhering  gum  labels,  ana  moistening  the  fingers 

for  handling  moncyi.  papers  and  bills  of  every  kind;  will  not  spill  or 
Irsk  even  when  Inverted,  etrept  by  prcsvlnr  upon  the  screen  turfacei 
fan  (he  envelopes  out  and  you  can  sea]  and  stamp  thousands  daily;  is 
unique  In  operatinr  on  s  purely  mechanical  principle,  without  cotton 
wick  or  labile  which  absorb  fernuj  U  Is  aseptic,  odorless  and  cannot 
become  stacnant  or  sour)  liirtinruUhed  for  practical  and  lone  lervice, 
limple  and  always  ready  1  positive  In  operation. 

Has  Won  Every  Competitive  Test 
No.  1  Office  Size-   -   2' ■  Inch  Screen    •    t  .75 
No.  3  BanK      "      >   3  (  Inch  Screen  ■  2.00 
Your  money  back  If  not  satisfied  within  ten  daw.    Mailed  upon  receipt  of 
prices  discounts  to  the  trade  1    Agents  Wanted  Other- Where. 

«.  A.  FERRY.  Newark.  New  Jersey 


Equip  Your  Law  Office  With  These  Products 


  uigmzea  oy  Google 

C  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  <I  The  present  value 


Bureau  of  Advertising  September  '10 


XIII 


Model  Office  Equipment 


"ENDOR5ED  "THE  BEST"  BY  FIFTY  THOVSAND  V5ER5  " 


Jiitutdtrcm 


SECTIONAL 
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5ENT  ON  APPROVAL  C  1 OO 
FRjEIGHT  PAID#l>-~ 


PERFECTION 
AND  UPWARDS 
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Alabama  Reports 

OUT  OF  PRINT  AND  SCARCE  VOLUMES 

Stewart.  3  vok ;  Stewart  ot  Porter,  rok  1 .  2  :  Porto, 
vok  I  to  3.  5  to  9;  AU.  New  Seriea.  »ok  I,  2.  3, 
14.  17.  18,  20.  23.  24.  29.  30.  31.  33.  34.  36.  37.  39. 
40.  42  to  80  both  incWe ;  95.  96.  97.  98.  99. 
Complete  your  Kt.    Send  (or  price*. 
The  Lawyer*  Co-op.  Publishing  Co.       Rochester.  N.  Y. 


PAPER 
FASTENERS 

Small,  smooth,  strong,  safe. 
Top,  bottom  and  middle  papers 
held  w~'h  equal  security. 

Send  for  free  ram  plea,  3  rile*. 

The  DeLong  Hook  &  Eye  Co. 

PhiUddphia 


The  Colonial  Number 

OF  CASE  AND  COMMENT 

c  published  October  1st,  filled 
with  interesting  legal 
articles  by  writers  in  the 
American  colonies. 

Get  Thia  Iaeua.    10c.  a  copy     $1.00  a  Year 

Case  and  Comment,  Rochester,  N.  Y. 
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1907-1910-Two  Letters  from  John  D.  Archbold  Regarding 
Tree  Surgery  as  Practiced  on  His  Estates  by  Davey  Experts 


sr.  »Mm  ! 


S.T. 
*  tar  Un- 
it |I>m       ?:.«,  .—  t»  ..rraaa  tha  aatlafaa- 
tlon  1  faal  o»ar  IM  «rt  tana  *n  tr  traaa  at  tarrrtaw.  Tnair 

M««  *r  wumum,        »•»  n»iia»  nvu«.tad.  mm  •  »ur 

tlOfi  UMKll  tHl  UaM  rear  -or*  iM>ro««M»  ml  tffi- 
elantly  dm.  a/U  tlU  l«rr«  nat  aivl/  la  aaautir*  »ut  atfl-at.- 
•ta  IM  Uraa  »f  IM  traaa. 

t  »•«  ai.o  »•  ••rt»r»  U  »«•  ••■*•«»  ■ 


«...  M. 


«/•  Taa  E»vay  Traa  *f«rt  Ca., 
Sanl.  OBlo. 


«  l—.  raw  klaS  fa.ar  .f  «Sa 

rut  im  tiw  utu*  »•«*•.  far  m  *r         i  »•«  /»  u 

-      -  t  ,  -.      '  f   L  '  .      I  . 

It  ftl**  aa  llMIM   ■  -    •«  llN  IUI  -»  t««- 

tlaaa  t.  ha«a  gnat  Mllimuu  In  Uw  -af*  4m  m  •«* 
traaa  t7  '  I  •>    vary  aara  •        It  r*.  nat      ./  graat* 

1/  IMMM  toalr  aaaaty,  kat  ail.  aralang  Mil  liraa. 


The  si  tu. icant*  of  these  letter*  U  in  the  testimony  they  give  to  the  permanent  efficiency  of  the  methods  of  tree  surgery, 
originated  hy  John  Davey,  the  father  of  the  profession,  and  practiced  exclusively  by  tile  Davey  Experts.  The  first  work  done 
by  the  Davey  men  on  Mr.  Archbold 's  trees  was  in  the  early  spring  of  1907.  Three  years  later  Mr.  Archbold  writes  to  say 
that  he  continues  to  have  great  satisfaction  in  the  work  done.  If  It  had  been  lacking  in  any  respect, a  man  of  Mr.  Archbold  s 
would  long  ago  have  detected  it.   The  Davey  Service  stands  the  test  of  time. 

THE  DAVEY  TREE  EXPERT  CO,  Inc.,  229  Beech  Street,  KENT,  OHIO 

(  Operating  thm  Davmy  Jnatitatm  of  Trem  Surgery) 


As  The  Cartoonist  Views  Labor  Controversies 


t,  IH  M*r  la  StUaaVaJta  Mtmrt 
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trying  to  keep  up  all  the  decisions  of  the  courts  outside  one's  own 
state.  The  wise  lawyer  is  convinced  of  the  fact  that  it  is  not 
necessary  and  is  a  foolish  expense  when  far  greater  utility  can  be 
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that  Lawyers  Reports  Annotated  and  the  U.  S.  Supreme  Court 
Reports,  Law  ed.,  each  have  a  larger  subscription  list  than  any 
reports  ever  published  by  any  other  house  should  be  sufficient 
evidence  that  we  have  succeeded  in  doing  both. 

Ask  also  for — The  Law  as  Made  by  Cases  and  How  to 
Keep  Abreast  of  It — -by  Hersey  Egginton  one  of  the  foremost 
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IN  THIS  ISSUE 

Canal  Zone  Laws  and  Judiciary 


By 

THEODORE  C.  HINCKLEY  OF  PANAMA 


3d  by  Go 


Mr.  Hersey  Egginton  is  a  consulting  lawyer  of  high  standing 
in  New  York  City.  He  is  a  specialist  in  finding  and  stating  the 
law  on  the  most  difficult  questions.  He  is  a  lawyer's  lawyer, 
engaged  by  some  of  the  largest  and  best  known  firms  in  the  city 
to  brief  questions  with  which  their  briefers  have  trouble.  There 
are  few  men  in  the  country  better  qualified  than  Mr.  Egginton  to 
write  this  pamphlet  and  we  ought  to  charge  you  a  dollar  for  it 
but  on  account  of  a  pleasant  reference  the  author  makes  to  our 
L.R.A.  we  have  printed  a  limited  number  of  copies  for  free  dis- 
tribution. You  should,  if  you  have  not  already  done  so,  send 
for  a  copy  at  once. 
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Underhill  on  Criminal  Evidence 

New  Second  Edition,  1910 
This  second  edition  contains  over  200  additional  pages,  and  citations  to  several 
thousand  new  cases  down-to-date.  Among  the  important  leading  are: — Circum 
stantial  Evidence,  Grand  Jury,  Accused  as  witness.  Dying  Declarations,  Confessions, 
Evidence  of  Insanity,  Prirvleged,  Communications,  Former  Jeopardy.  Examination  of 
Witnesses,  Impeachment  of  Witness,  Continuances,  Extradition,  Newly  Discovered 
Evidence,  Specific  Crimes.  •• 

One  Volume,  1150  Paget,  Buckram,  $7.50  net,  Del.,  For  Sale  by  The  L.  CP.  Co.,  Rochester,  N.  Y. 
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One  Volume 
1300 Pages,  $7-50 
Set,  DelifertJ. 


Loveland  on  Bankruptcy 

New  Fourth  Edition,  1910 
This  Edition  will  contain  every  amendment  to  the  Act,  and  every  case  up  to 
the  lime  of  going  to  press  -  fully  considered  and  cited. 

The  work  has  been  entirely  re-written  during  the  past  two  years  by  Frank  O. 
Loveland,  the  author,  whose  work  as  clerk  of  the  Circuit  Court  of  Appeals  at  Cin- 
cinnati, and  whose  experience  has  placed  him  among  the  greatest  of  living  authorities 
of  Federal  Practice.  Loveland  is  the  only  work  on  Bankruptcy  cited  by  the  Judges 
of  the  United  States  Supreme  Court,  in  their  opinions. 

Two  Volume i,  Sheep  or  Buckram,       -       $12.00  net.  Delivered. 
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NEW  1910 

THE  PRINCIPLES  OF 
ARGUMENT 

By  Edwin  Bell  L.L.B. 

Cj  Are  you  famihsr  with  the  principle*  of  correct 
H—IH  »od  practice  in  applying  them? 

Am  too  asf  eguarded  by  knowing  the  common 
modes  at  bad  reasoning,  and  by  what  appearances 
die  mind  is  most  bkrlv  to  be  seduced  from  obser- 
vances of  true  principles? 

fl  This  book  gives  >he  student,  the  lawyer,  and 
trie  general  reader,  these  valuable  principles. 
%  It  is  a  series  of  62  studies  on  the  principles  of 
argument,  on  proof,  arguments  from  experience, 
from  example,  from  authority,  deductive  and  in- 
ductive arguments,  condraonal  and  unconditional, 
direct  and  indirect  arguments,  disproof,  and  105 
on  refutation,  with  the  addition  of  hints  on 


«J  A  valuable  book 

For  the  Law  Student,  For  the  Lawyer, 
For  the  Journalist,  For  the  College 

<J  Bound  in  Cloth.  »3  25  delivered. 
For  Sale  By 

THE  LAWYERS  CO-OP.  PUBLISHING  CO. 
Rochester,  N.  Y. 


Brilliant  Masterpieces  of 
Court  Room  Oratory 

The  Search  of  Years  Fruitful  at  Last 

"  CUaki  if  iht  Bar"  h  fimvattr  Ah*»  V.  StlUrt 
■Mr  rmjf.  Cmiatni  DtrUt  if  f*mmu  Itfl  trialt 
mmJ  fury  iftnhn  if  fsmmi  Uujrrt. 

YOU  bear  Bcacb't  burning  words  In  the  mil  against  Hear* 
Ward  Bcccbri  for  leadlnr  the  plairuif '•  wile  astray,  and  yon 
bear  the  eloquent  Tracy  la  the  minister's  defense.  You  listen 
to  Odmai  in  the  Thaw  case  as  be  pictures  Evelyn's  life  alone 
the  primrose  path.  Yon  bear  the  Immortal  Sergeant  Prentiss  in 
Kentucky's  greatest  murder  trial.  You  bear  Susan  B.  Anthony's 
dramatic  response  to  the  court  that  condemned  bet.  You  view 
the  Iile-and-death  trials  of  Ctoker.  Tammany's  chieftain,  and 
O'DsnneU.  the  Irish  martyr.  Yoa  bear  Clarence  Darrow  and 
Senator  Borah  In  Haywood's  recent  trlxL  You  bear  Merrick  In 
the  trial  of  Surratt  for  the  murder  of  Lincoln,  and  you  stand  with 
the  mighty  Voorbees  as  be  Invokes  the  unwritten  law,  and  for 
two  boars  pleads  lot  the  acquittal  of  an  erring  sister '■  brother 
who  bad  killed  the  man  that  "  plucked  a  flower  from  the  garden 
of  honar  and  riant  It  away  In  a  little  while,  withered  and  dead." 
You  bear  Ingersoll.  Seward,  Lewis,  Rayner  and  others  where 
eloquence  Is  pore  and  grand  and  lofty— before  a  jury  pleading 
for  lire  and  liberty,  mercy  and  Justice. 

THE  SEAL  TEMPLE  OF  ORATORY 

Has  at  last  been  Invaded  and  yoa  revet  with  genius  around  an 
Intellectual  banquet-board  and  sec  In  graphic  pictures  the  lores, 
bones  and  shattered  romances  that  have  swayed  the  desunles  of 
historic  characters. 

Book  Is  strongly  and  handsomely  bound  and  Illustrated,  the 
front! apiece  being  after  Cope's  famous  painting,  "The  Plamtifl's 
Appeal  at  the  First  Trial  by  Jury." 

300  Paget.  Special  Introductory  Price  %L  Carriage  Prepaid 

CLASSIC  BOOK  PUBLISHING  COMPANY 

RAXLEY,  GA. 


"DAY  IN  COURT 


>  > 


A  BOOK  OF  1910 
By  Franc*  L.  Weflrnan.  author  of  "  The  Art  of  Cross 
Examination."   The  book  that  portrays  the  subtle  art 
of  great  advocates  in  convincing  and  winning  court  and 
jury.     12  mo.,  net  price,  $2.18  delivered. 

THE  LAWYERS  CO-OP.  PUBLISHING  CO. 

ROCHESTER.  N.  Y. 
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Special  Notice! 

^^^HE  NEW  THOMPSON  ON  CORPORATIONS  was 
■  ^  J  originally  announced  to  be  complete  in  six  large  volumes. 
^^^^  As  the  work  neared  completion,  it  was  found  that  one  of 
two  things  was  absolutely  necessary — either  completeness  would 
have  to  be  sacrificed  in  order  to  keep  within  the  six-volume  limit 
or  the  work  would  have  to  be  increased  to  seven  volumes. 

C  After  giving  the  matter  careful  consideration,  the  publishers 
decided  that  there  was  only  one  course  for  them  to  take,  to  increase 
the  size  of  the  set  to  aeven  ■volumes  and  make  the  New  Thompson 
on  Corporations,  as  originally  intended,  the  only  absolutely  com- 
plete work  ever  published  on  the  Law  of  Private  Corporations. 

41.  The  publishers  therefore  take  pleasure  in  announcing  the  com- 
pletion of  the  New 

Thompson  °» Corporations 

Seven  Large  Volumes.      Law  Buckram.      Price  $42.00  Delivered. 

41, In  its  entirety,  the  New  Thompson  on  Corporations  contains 
over  9000  pages,  it  cites  over  80,000  distinct  and  separate  cases, 
and  contains  over  150,000  citations,  thus  taking  immediate  rank  as 
the  most  monumental  work  ever  prepared  for  the  legal  profession. 

41,  In  every  great  division  of  the  law,  there  is  always  one  great 
work  which  stands  out  as  best,  one  by  which  all  others  are  measured. 

41, To  hold  this  exalted  position,  a  work  must  be  up-to-date,  it 
must  be  complete,  it  must  be  accurate,  it  must  be  well  arranged,  it 
must  be  exhaustive  in  citations  and  the  citations  must  be  to  cases 
which  are  accessible  to  the  profession,  it  must  be  the  most  useful. 
This  is  the  New  Thompson  on  Corporations,  the  one  that  is  best. 


THE  BOBBS -MERRILL  COMPANY 

Law  Book  Publishers.  Indianapolis,  U.  S.  A, 


<J  Be  sure  to  mention  "Case  &  Comment"  in  writing  to  advertiser*.  <J  Where  you  • 
aaw  it  ie  of  interest,  and  enable*  them  to  credit  your  magazine  with  your  reply. 
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A  "Co-op."  Guaranty 


BACK  of  every  purchase  you  make  of  us  is  a  guaranty  against  misrepresentation,  fraud,  and  deceit.  Every 
"  Co-op."  Deal  is  a  Square  Deal.fl  With  u»  the  buyer  ia  considered,  alwaya.  A  trial  order  will  prove  it  to  you. 
In  our  policy  the  maxim  ' '  Caveat  emptor  "  haa  bo  place.  «JOur  stock  ia  the  largest  and  moat  complete  of 
any  Law  Book  House  in  the  World.*]  Send  list  of  sets  you  want  to  own,  and  we  will  submit  an  attractive  propo- 
sition. *]  Liberal  terms  will  be  extended  to  responsible  parties.     If  the  set  you  want  is  not  listed,  we  will  get 
it  for  yon.  We  have  every  mett  iietmd  ready  for  immediate  delivery. 
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Encyclopaedia  of  Evidence,  14  vols. 

Encyclopaedia  of  Forms,  18  vols. 

Encyclupndla  of  Law.  First  Edition,  31  vol». 
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Arkansas,  to  Southwestern  Reporter. 
Csllfornla.  to  Pacific  Reporter. 
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California  Appellate,  to  date. 
California  Probate  (Coffey).  6  vols. 
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Connecticut,  to  Atlantic  Reporter. 
Dakota  Territory,  complete. 
District  of  Columbia,  to  date. 
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Illinois  Appesls.  to  date. 
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No  portion  of  the  country  mute 
nuttful  trejft  thin  the  Southland  and 
au  where  are  trees  more  loved  an  t  %wirrd. 
Although  In  far  too  many  cx%e%  nejtle*  teil 
and  dtCaW&nWi  ln*  ri-ajettirC  tree*  of  tlte  S-  nth 
ne*i*>n>t  '|u)>  kly  to  treatment  at  the  hand*  of  et- 
■  pert*.  The  a<n-in|un*  lnu  t*  lure  *V>w«  a  tree  tv|4- 
caJ  of  the  *e*ti->n,  after  treatment  hy  a  corn*  of 
Bfc  tkivey  men.  at  Magnolia  Villa.  Savannah.  4 ".r» >nrU. 
Mr  V  ■ ►  .  C-int|J*H,  r*re*Vdrnt  Rrtt  National  tank, 
urf  Natl  he/.  Ml**  ,  write*:  "Kefetrinif  t>>  k  <Ii>ti- 
hy  your  inmi«Dy  on  my  Uve  Oakland  V  I  tat, 
beg  tft  My  they  arc  very  nmch  ftm;TOAed.  and  »e 
think  the v  nre  kooJ  for  a  k'"*«t  many  year*  more. 
AM  "'v  r*prrlen<e,  I  thtnk  It  I*  ft*y  noewry 
to  have  tree*  tfooe  o»er  by  >our  menY-i.*' 

The  Souths  Grand  Trees 
Need  the  Davey  Experts 

I  The  I«a>eymen  k*o  South  foe  the  winter .  «mi«  un, 
1  u  tree  turnery  cannot  be  |<racti<e<t  at  the  North  ilitr- 
I  jiii  the  rUiorf  of  winter.  As  toon  as  cold  we.ither 
I  nines,  therefore,  the  t>avey  csperts  move  south- 
jwarl.  In  tlie  mil  Irr  i  lunate  they  <»n  work  without 
ntrrrunloo,  and,  In  fact,  to  beiler  advantage  than 
I  in  ••■miner.  Routes  for  the  winter  camialtrn  are 
I  now  under  crjntblcratton,  and  southern  Nome  owners 
|  who  wi»h  their  trees  treated  this  winter  are  Invited 
I  lo  write  at  note  for  part*  ular*.  Tell  us  how  many 
HI  trees  you  have,  wh.it  kin  I.  and  where.  We  may  I  • 
aMe  to  favor  you  with  their  Inspe.  1 1on  w  ithoul  tost . 
A  booklet  on  tree  surtcery  free 
to  every  person  who  writes  us. 
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Man  Proposes,  Destiny  Disposes 


"  The  policy  of  this  government,  m  declared  on  many  occasions  in  the  past, 
ha*  tended  toward  avoidance  oi  possessions  disconnected  from  the  main  Con- 
linen t.  .  .  Even  a*  simple  coaling  stations,  such  territorial  acquisitions  would 
involve  responsibility  beyond  their  utility.  The  United  States  have  never  deemed 
it  needful  to  their  national  life  to  maintain  impregnable  fortresses  along  the  world's 
highways  of  commerce." 

— F.  T.  Frelinghuysen,  Secretary  of  State.  [1882) 

"  The  policy  of  the  United  States,  declared  and  pursued  for  more  than  a  een- 
.  discountenances,  and  in  practice  forbids,  distant  colonial  acquisitions." 

—Thomas  F.  Bajrard,  Secretary  of  State.  [1885] 

"The  Hawaiian  Islands  cannot  be  joined  to  the  Asiatic  system.  If  they  drift 
from  their  independent  station,  it  must  be  toward  assimilation  and  identification  with 
the  American  system,  to  which  they  belong  by  the  operation  of  natural  laws,  and 
must  belong  by  the  operation  of  political  necessity." 

G.  Blaine,  Secretary  of  State.  (1881] 


tury, 


"I  think  the  latter  course  (annexation),  which  has  been  adopted  in  the  treaty, 
will  be  highly  promotive  of  the  best  interests  of  the  Hawaiian  people,  and  is  the 
only  one  that  will  adequately  secure  die  interests  of  the  United  States.  These 
interests  are  not  wholly  selfish.  It  is  essential  that  none  of  the  other  great  powers 
shall  secure  these  islands.  Such  a  possession  would  not  consist  with  our  safety  and 
with  the  peace  of  the  world."     „  . — President  Harrison.  [1893] 

"The  President  must  require  the  cession  to  the  United  Stales,  and  the  evacu- 
ation by  Spain,  of  the  Island  of  Porto  Rico  and  other  islands  now  under  the 
sovereignly  of  Spain  in  the  West  Inches." 

— Wm.  R.  Day,  Sec'y  of  State,  to  Spanish  Minister  of  State.      1 898, 

"This  government  has  selected  the  Island  of  Guam,  and  you  are  instructed  to 
embody  in  the  treaty  of  peace  a  proper  stipulation  of  cession. 

"You  are  instructed  to  insist  upon  the  cession  of  the  whole  of  the  Philippines." 
— Instructions  to  United  States  Peace  Commissioners.  (1898) 

On  the  loth  of  Pec,  iS<e$.  the  treaty  of  peace  between 
the  United  States  and  Stain  was  signed.  It  pro- 
ttded  that  Spain  should  cede  to  the  United  Stales 
torto  Rko,   Guam,  and  the  fhttippine  Islands. 

"  Fortunately  isolated  for  the  first  century  of  our  national  life,  wars  and 
of  war  beyond  the  confines  of  the  western  Continents  troubled  us  little.  ^ 


"  To-day  we  must  recognize  that  all  this  has  changed.  Relatively,  we  are 
t  to  Asia  to-day  than  we  were  to  Europe  forty  years  ago.    The  field  of 

Progress  in  the  world's  development,  moreover,  has  changed  from  the  Atlantic  to  the 
'acific.  The  prophecy  of  William  H.  Seward  has  come  true.  The  interest  of  the 
world  now  centers  in  the  Pacific  Ocean,  and  of  what  shall  occur  there  during  the  next 
half  century,  more  than  that  it  is  likely  to  be  the  pivot  of  the  world's  commercial 
and  political  activities,  no  man  is  wise  enough  to  say.  But  it  needs  no  prophet  to 
assure  us  that  in  whatever  takes  place  we  shall  be  unavoidably  involved. 

"  It  is  not  alone  that  we  have  possessions  now  stretching  across  the  western 
sea  to  the  east  itself,  but  whether  this  were  true  or  not.  our  trade  relations  are  such 
that  no  change  can  take  place  now  in  the  Orient  without  affecting  us.  Unpleasant 
as  it  may  be  to  some  of  us  still  believing  in  the  isolation  in  which  the  strength  of 
our  national  youth  was  bred,  this  fact  is  clear :  Whatever  the  struggles,  political, 
commercial,  or  military,  we  cannot  hold  ourselves  aloof." 

Representative  J.  McLachlan,  of  California,  in  speech  at  recent 
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A  Decade  of  Juridical  Fusion  in 

the  Philippines 

BY  HON.  CHARLES  SUMNER  LOBINGIER, 

Judge  of  the  Court  of  First  Instance,  Manila,  P.  I. 


T  is  now  more  than  ten 
years  since  the  begin- 
nings of  legislation 
under  American  aus- 
pices in  the  Philip- 
pines. These  w  ere  in 
the  form  of  orders  by 
the  military  governor, 
and  some  of  them 
were  not  only  elabo- 
rate, but  have  proven  to  be  permanently 
valuable  pieces  of  legislation.  The  civil 
marriage,  e.  g.,  was  introduced  and  is 
still  mainly  regulated  by  what  is  officially 
known  as  general  orders  No.  68,  promul- 
gated by  the  late  General  Otis.  Wc  shall 
observe  more  as  wc  proceed. 

Following  the  military  regime  came  a 
seven-year  period  of  legislative  activity 
on  the  part  of  the  Philippine  Commission, 
whose  enactments  aggregated,  when  the 
newly  chosen  assembly  came  to  share  the 
Commission's  powers  on  October  16, 
1907,  no  less  than  eighteen  hundred  acts. 
But  back  of  all  this  lay  a  very  consider- 
able volume  of  Spanish  law.  and  the  task 
of  the  courts  has  been  to  adjust,  harmon- 
ize, and  blend  these  two  distinct  systems 
not  only  of  legislation,  but  of  jurispru- 
dence. The  attractiveness  of  this  process 
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from  both  professional  ami  scientific 
standpoints  justifies  a  closer  examination 
of  the  elements  to  be  blended,  and  the  re- 
sults. 

L  The  Spanish  Remedial  Law. 

The  Code  of  Civil  Procedure  which 
Spain  provided  for  the  Philippines  was 
an  elaborate  and  scientific  piece  of  legis- 
lation, but  these  verv  characteristics  tend- 
ed  to  make  it  unsatisfactory  in  the  Archi- 
pelago. There  were  many  complaints  of 
delay.  Almost  every  sort  of  an  order, 
even  if  interlocutory,  was  appealable.  It 
was  a  common  belief  among  merchants 
and  business  men  that  the  most  meri- 
torious claim  might  practically  be  defeat- 
ed by  dilatory  proceedings.  On  the  crim- 
inal side,  complaints  were  even  louder, 
and  the  impecunious  accused  was  thought 
to  have  no  chance  as  against  the  law's 
delay. 

II.  The  American  Contribution. 

One  of  the  earliest  tasks,  therefore,  of 
the  American  authorities,  was  the  substi- 
tution of  simpler  and  speedier  systems 
of  procedure.  The  criminal  law,  natural- 
ly, presented  the  more  crying  need,  and 
this  was  met  by  the  military  governor  in 
promulgating  on  April  23,  1900,  as  gen- 
eral orders  No.  58,  a  brief  and  simple 
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code  embodying  the  fundamental  prin- 
ciples of  Anglo-Saxon  criminal  proced- 
ure.1 

The  Spanish  law  on  this  subject  was 
not  sought  to  be  repealed,  except  so  far 
as  it  was  inconsistent  with  the  new  en- 
actment, but  it  soon  fell  into  disuse.  On 
the  civil  side,  the  reform  awaited  the  es- 
tablishment of  civil  government  in  1901. 
On  October  1st  of  that  year,  a  new  Code 
of  Civil  Procedure  took  effect,  incorpo- 
rating the  main  features  of  the  reformed 
procedure  in  the  United  States,  and  mod- 
eled, probably,  more  on  the  correspond- 
ing California  instrument  than  on  that 
of  any  other  single  state."  This  Code  is 
not  nearly  so  elaborate  or  detailed  as  its 
Spanish  predecessor;  in  fact,  its  chief 
aims  are  simplicity  and  promptness,  and 
the  cause  of  much  hardship  and  complaint 
was  removed  by  the  following  provision, 
which  would  seem  unnecessary  in  most 
American  Codes: 

"No  interlocutory  or  incidental  ruling, 


1  Some  time  since,  the  writer  received  a 
communication  from  Colonel  R.  W.  Young, 
of  Salt  Lake  City,  formerly  a  member  of  the 
provisional  Philippine  supreme  court,  explain- 
ing his  authorship  of  this  interesting  docu- 
ment. 

Recently  a  letter  was  received  from  the 
Honorable  James  F.  Tracey,  of  Albany,  New 
York,  late  a  justice  of  the  supreme  court  of 
the  Philippines,  quoting  Senator  Elihu  Root 
as  stating  that  G.  O.  58  was  the  work  of  the 
late  General  Otis.  It  is  but  fair  to  say,  how- 
ever, that  the  opinion  of  those  who  were  in 
the  Philippines  when  the  instrument  first 
appeared  substantiates  Colonel  Young's  claim. 
Among  these  is  the  Honorable  James  H. 
Blount,  formerly  a  judge  of  the  court  of  first 
instance,  who,  writing  in  the  Green  Bag  (vol. 
20.  23.  24).  says  of  G.  O.  58: 

"It  was  simply  a  piece  of  legislation,  a  code 
of  criminal  procedure,  drawn  principally  by 
Major  R.  \V.  Yotme,  a  lawyer  of  Salt  Lake 
City,  a  volunteer  officer  of  the  Utah  battery, 
who,  before  the  war.  had  been  chairman  of 
the  Utah  code  commission.  .  .  .  This  gen- 
tleman little  suspected,  in  all  probability,  what 
a  splendid  and  enduring  piece  of  work  he  was 
doing." 

•This  fact  is  recognized  by  Chief  Justice 
Arellano  in  Yangco  v.  Rohdc.  1  Philippine, 
410.  where  he  speaks  of  "California,  whose 
Code  of  Procedure  is  strictly  in  accord  with 
the  C'idc  in  these  islands,  as  to  the  remedy  in 
question  [prohibition!,  with  respect  to  which 
it  may  be  said  that  the  California  Code  is  its 
true  legal  precedent." 


Comment 

order,  or  judgment  of  the  court  of  first 
instance  shall  stay  the  progress  of  an  ac- 
tion or  proceeding  therein  pending,  but 
only  such  ruling,  order,  or  judgment  as 
finally  determines  the  action  or  proceed- 
ing; nor  shall  any  ruling,  order,  or  judg- 
ment be  the  subject  of  appeal  to  the  su- 
preme court  until  final  judgment  is  ren- 
dered for  one  party  or  the  other."  * 

By  another  section*  the  supreme  court 
is  not  restricted,  as  in  many  American 
jurisdictions,  to  reversing  or  affirming 
judgments  brought  before  it  for  review, 
but  (and  this  greatly  promotes  the 
speedy  termination  of  causes)  it  "may 
direct  the  proper  judgment,  order,  or  de- 
cree to  be  entered,  or  direct  a  new  trial, 
or  further  proceedings  to  be  had,  and  if 
a  new  trial  shall  be  granted,  the  court 
shall  pass  upon  and  determine  all  ques- 
tions of  law  involved  in  the  case  present- 
ed by  such  bill  of  exceptions,  and  neces- 
sary for  the  final  determination  of  the 
action." 

Still  another  expediting  requirement  of 
appellate  practice  is  that  "the  court  may, 
in  its  discretion,  make  such  orders  as  it 
deems  necessary  for  expediting  proceed- 
ings in  petitions  for  certiorari,  manda- 
mus, or  prohibition  proceedings.  If  the 
court  is  not  in  session,  any  judge  of  the 
supreme  court  may  make  such  orders  in 
vacation."  6 

Finally,  a  long  step  toward  rational 
procedure  is  made  possible  by  the  follow- 
ing section : 

"No  judgment  shall  be  reversed  on 


•  Philippine  Code  Civil  Procedure.  8  123. 
Construing  this  provision,  the  supreme  court 
said  in  Go-Quico  v.  Manila,  1  Philippine,  508, 
1  Off.  Gar.  384: 

"In  considering  the  American  authorities, 
it  must  be  borne  in  mind  that  probably  no 
one  of  the  statutes  therein  construed  con- 
tained such  strong  provisions  against  appeals 
from  interlocutory  resolutions  as  are  found 
in  our  article  123.  The  evils  resulting  from 
such  appeals  under  the  Ley  de  Enj  uiciamiento 
Civil  were  well  known.  It  was  to  cure  such 
evils  that  this  article  was  adopted.  It  ex- 
pressly prohibits  appeals  not  only  from  in- 
terlocutory orders,  but  also  from  interlocu- 
tory judgments." 

« Id.  §  496. 

s  Id.  8  518. 
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formal  or  technical  grounds,  or  for  such 
error  as  has  not  prejudiced  the  real  rights 
of  the  excepting  party."  6 

III.  The  Results. 

Thus  the  grafting  of  the  Anglo-Saxon 
procedure  upon  the  old  Spanish  legal  tree 
has  been  accomplished.  Of  course,  this 
article  is  not  intended  to  present  all  the 
practical  features  which  have  resulted, 
but  merely  a  cursory  glance  at  what,  to 
the  lawyer  and  publicist,  should  be  the 
most  interesting  phase  of  America's  great 
educational  undertaking  in  the  Orient. 
So  far  from  confirming  the  predictions 
of  evil  results,  the  experiment  has  already 
attained  a  high  degree  of  success.  In- 
stead of  bringing  uncertainty  and  con- 
fusion, the  new  procedure  has  removed 
many  of  the  active  causes  of  those  con- 
ditions. Far  from  destroying  simplicity, 
it  has  introduced  and  emphasized  that 
feature  in  all  judicial  procedure  in  the 
Philippines.  Nor  can  it  be  said  that  the 
result  of  the  process  has  been  to  substi- 
tute an  unintelligible  system  for  one  fa- 
miliar and  more  easily  understood.  The 
best  criterion  of  the  adaptability  of  such 
a  system  would  seem  to  be  found  in  the 
frequency  of  its  employment,  and  judged 
by  this  standard,  the  new  system  must  be 
admitted  to  be  much  more  adaptable  and 

8  Id.  §  503.  This  section  has  been  the  means 
of  permitting  judgments  to  be  written  in 
English,  though  Spanish  remains  the  official 
language  of  the  courts  until  January  1,  1913, 
the  supreme  court  holding  that  the  departure 
was  not  one  which  "prejudiced  the  real  rights 
of  the  excepting  party."  (See  United  States 
v.  Casin,- 8  Philippine,  589;  Gaspar  v.  Molina, 
5  Philippine,  197.) 


intelligible  than  the  old.  The  Filipino 
lawyers,  apparently,  have  no  special  diffi- 
culty in  comprehending  and  applying  it, 
and  while  the  same  is  not  so  true  of  the 
Spanish  lawyers,  who  are  more  conserv- 
ative and  more  tenaciously  attached  to 
the  older  system,  they  are  not  a  large 
factor  in  the  problem.  The  evident  facil- 
ity with  which  the  new  system  has  al- 
ready been  adopted  by  the  professional 
representatives  of  the  Filipino  people  is 
an  eloquent  tribute  to  its  fitness  ;  and  if 
the  Filipinos  are  not  already  demonstra- 
tive in  their  expressions  of  appreciation, 
they  are  likely  one  day  to  regard  it  as 
among  the  most  beneficent  gifts  from  the 
great  Republic  which  has  assumed  the 
burden  of  their  tutelage  and  guidance. 

Finally,  the  experiment  has  demon- 
strated the  feasibility  of  blending  seg- 
ments of  the  civil  and  the  common 
(Anglo-American)  law, — the  two  sys- 
tems which  divide  the  civilized  world ; 7 
thus  confirming  the  view  that  at  root  the 
two  are  really  one,'  and  bringing  appre- 
ciably nearer  the  day  dreamed  of  by 
Rome's  greatest  orator  and  advocate, 
when  "Non  erit  alia  lex  Ronue,  alia 
Atenis,  alia  nunc,  alia  posthac,  sed  et 
apud  omnes  gentes,  et  omni  tempore  una 
lex  et  sempiterna,  et  immortalis,  contine- 
nt?"  

7  Bryce,  Studies  in  History  and  Jurispru- 
dence, 122-123.  Mr.  Bryce  believes  that  prog- 
ress towards  juridical  uniformity  is  more  man- 
ifest than  that  toward  similarity  in  religious 
conceptions,  or  even  in  forms  of  government. 

•Id.  Cf.  the  article  of  William  Wirt  Howe 
on  "Law  in  the  Louisiana  Purchase,"  14  Yale 
Law  Jour.  77. 

•Cicero,  De  Republics. 


Navy  Deserts  Guam 


(T*  UAM,  the  Navy  Department's  Elba, 
^■^  lying  midway  between  Honolulu 
and  the  Philippines,  is  to  be  deserted  for 
thirty  days  beginning  September  10,  and 
for  that  period  the  only  thing  American 
about  it  will  be  the  flag  flying  from  the 
governors  palace  and  barracks.  But  it 
is  not  likely  that  anyone  will  attempt  to 
haul  down  the  flag  in  the  absence  of  the 
defenders.  "Old  Glory"  will  continue  to 
flaunt  its  northern  stars  to  the  stars  of 


the  tropic  night.  The  cause  of  the  deser- 
tion is  that  everybody  on  the  island  has 
been  granted  a  vacation  and  is  going 
away.  They  will  take  with  them  their 
man-o'-war,  the  United  States  station 
ship  Supply,  which  goes  to  Olongapo 
for  her  annual  overhauling,  while  Cap- 
tain Dorn,  governor  of  Guam,  and  the 
marines  under  him,  will  go  to  various 
places  in  the  Orient  on  a  thirty  dav 
jaunt. 
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Americanizing  an  Old  System 

of  Law 

BY  HON.  GEORGE  V.  DOM1NGUEZ, 
Judge  of  the  District  Court  of  Humacao,  Porto  Rico. 


iRIOR  to  1908,  and  for  a 
period  of  four  hun- 
dred years,  the  Island 
of  Porto  Rico  had  en- 
joyed a  thorough  and 
complete  system  of 
Spanish  jurispru- 
dence. From  the  laws 
of  India  up  to  the  Civ- 
il Code  of  1889,  the  jurisprudence  of 
Spain  had  been  applied  and  extended  to 
the  little  island  in  the  Caribbean. 

The  Legacy  of  Spain. 

The  American  government  found  at 
the  time  of  the  formal  assumption  of  the 
administration  of  the  island,  by  virtue  of 
the  treaty  of  Paris,  that  brought  to  an 
end  the  Spanish-American  war,  a  codified 
set  of  laws  which,  in  their  fundamental 
principles,  greatly  differed  from  the  Eng- 
lish common  law.  These  laws  were: 
The  Civil  Code,  the  Code  of  Civil  Pro- 
cedure, the  Penal  Code,  the  law  of  crimi- 
nal procedure,  the  Code  of  Commerce, 
the  mortgage  law,  the  regulations  for  the 
execution  of  the  mortgage  law,  instruc- 
tions for  drafting  public  instruments,  the 
compilation  of  the  organic  provisions  for 
the  administration  of  justice,  laws  relat- 
ing to  public  works,  laws  of  railroads, 
police  laws  of  railroads,  provincial  and 
municipal  laws,  laws  relating  to  civil  ad- 
ministration and  government,  electoral 
law  for  election  of  councilors  and  pro- 
vincial deputies,  adaptation  of  the  elec- 
toral law  of  Spain  of  June  26,  1890,  Con- 
stitution establishing  self-government, 
immigration  regulations,  navy  and  collec- 
tion taxes  and  custom  duties,  customs 
tariff  and  regulations,  notarial  laws  and 
regulations,  by-laws,  and  charter  of  the 
Spanish  Bank  of  Porto  Rico,  law  of  em- 
inent domain,  the  law  of  public  waters, 
and  the  law  of  civil  registry. 


Largely  adopting  for  itself  the  strict 
principles  of  the  Roman  law,  Spain  had 
imposed  upon  the  island,  by  legislation, 
its  own  enactments,  with  very  slight 
modifications,  due  to  difference  in  local 
conditions. 

Americanization  of  Porto  Rican  Jurisprudence. 

By  the  organic  act  of  Porto  Rico,  com- 
monly known  as  the  Foraker  bill,  enact- 
ed by  Congress  in  1900,  the  United  States 
vested  in  the  insular  legislature  the  power 
to  enact  for  the  island  all  laws  not  in  con- 
flict with  the  general  statutes  of  the  Unit- 
ed States,  which,  when  not  locally  inap- 
plicable, were  extended  thereto,  in  their 
general  operation.  Showing  an  intense 
desire  to  assimilate  modem  ideas  of  gov- 
ernment, and  with  a  view  to  rapidly  bring 
about  the  true  Americanization  of  the  is- 
land, the  local  assembly,  acting  upon  the 
recommendation  of  certain  officers,  enact- 
ed in  1904,  by  an  unanimous  vote,  a  Code 
of  Civil  Procedure,  largely  framed  after 
the  Code  of  California,  and  similar  in  its 
abridged  outline  to  those  of  the  states  of 
Montana  and  Idaho. 

As  early  as  1902.  such  extraordinary 
remedies  as  habeas  corpus,  mandamus, 
injunction,  quo  warranto,  certiorari,  writ 
of  prohibition,  and  writ  of  error,  had 
been  speedily  adopted,  and  the  native  law- 
yers, from  the  start,  showed  a  very  quick 
disposition  to  familiarize  themselves  with 
the  new  procedure.  It  is  to  their  credit 
that  they  became  highly  efficient  and 
promptly  versed  in  the  intricacies  of  these 
remedies. 

In  the  same  year,  the  old  Penal  and 
Criminal  Procedure  Codes  were  repealed, 
and  new  ones  adopted,  also  shaped  after 
the  California  and  Montana  Codes. 
There  seem  to  exist,  embodied  in  the 
Codes  of  these  states,  one  of  which  was 
formerly  a  Spanish  dependency,  many 
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principles  that  are  congenial  to  the  Porto 
Rican  conditions,  and  these  probably  are 
responsible  for  the  selection  made. 

The  Federal  bankruptcy  act,  of  course, 
became  applicable  to  the  island  when  it 
was  made  a  nonorganized  American  ter- 
ritory, and  so  much  of  the  Spanish  Code 
of  Commerce  as  dealt  with  this  matter 
and  regulated  commercial  failures  was 
impliedly  repealed.  Even  the  Civil  Code, 
sanctioned  by  a  sound  public  policy  and 
tending  to  promote  the  stability  of  do- 
mestic and  private  relations,  was  in  this 
same  year  largely  revised.  Among  these 
amendments  most  conspicuously  stand 
the  law  of  divorce  and  the  incorporation 
law,  the  first  somewhat  similar  to  that  of 
California,  and  the  latter  liberally  shaped 
after  the  legislation  of  New  Jersey.  An- 
other important  and  most  highly  appre- 
ciated enactment  was  the  grant  of  trial 
by  jury  in  criminal  cases.  This  is.  of 
course,  made  a  part  of  the  law  of  criminal 
procedure,  and  also  demonstrates  the 
great  adaptability  of  our  people  to  liberal 
reforms  in  the  judicial  branch  of  our 
political  life. 

In  a  similar  way,  other  great  changes 
have  been  effected.  A  law  to  regulate  the 
liability  of  masters  (law  of  master  and 
servant),  the  law  of  public  corporations, 
following  the  New  York  statute,  a  politi- 
cal code  including  a  tax  law  and  protec- 
tion of  patents  and  copyrights,  are  so 


many  instances  of  the  quick  strides  made 
in  local  enactments  toward  the  complete 
Americanization  of  our  jurisprudence. 

The  mortgage  law  stands  firm,  un- 
abated, and  judicially  upheld,  although 
often  assailed  and  greatly  criticized. 
"Don't  touch  the  mortgage  law,  for  with 
it  will  crumble  to  earth  the  whole  monu- 
ment of  sacred  property  rights,"  is  the 
cry.  An  attempt  was  made  to  inject  into 
it  something  of  the  Torrens  system,  but 
the  effort  utterly  failed ;  and  so  any  in- 
tended change,  great  or  small,  will  fail, 
for  all  our  land  titles  are  dependent  upon 
its  integrity  and  continuance;  and  the 
Porto  Rican  landowner,  of  all  landlords 
in  the  world,  is  most  conservative. 

These  various  changes  have,  in  a  few 
instances,  brought  about  conflicts,  which 
have,  however,  been  ably  and  skilfully 
solved  by  our  supreme  court,  and  grad- 
ually but  steadily  harmony  is  coming  out 
of  the  more  apparent  than  real  confusion 
brought  about  by  this  intermingling  of 
two  widely  different  systems.  Within  a 
short  period  of  years,  Porto  Rico  may 
become  a  state  of  the  Union,  an  auto- 
nomic state  under  American  protectorate 
and  control,  or  simply  an  organized  terri- 
tory; but  whatever  its  political  future,  it 
is  bound  to  become  thoroughly  American- 
ized, and  this  will  certainly  facilitate  the 
longed-for  change  toward  the  liberaliza- 
tion of  the  government  of  the  island. 


There  is  an  ulterior  sense  in  which  the  world's  great- 
est lawmakers  are  not  its  Justinians,  Tribonians, 
Napoleons,  or  Banthams,  but  its  Stephenions,  Ful- 
tons,  Morses,  and  their  world-girdling  compeers,  who 
have  so  marvelously  advanced  the  socializing  con- 
ditions of  life,  and  out  of  which,  as  from  a  fruitful 
soil,  the  law  grows.  — W.  W.  Bill  son,  Esq., 

of  the  Duluth  Bar. 
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BY  THEODORE  C.  HINCKLEY, 

Member  of  the  Panama  Bar. 


LTHOUGH  much  has 
been  written  in  recent 
years  with  reference 
to  that  narrow  strip  of 
territory  known  as  the 
Canal  Zone,  the  mat- 
ter has  been  dealt  with 
almost  exclusively 
from  a  standpoint  of 
canal  construction.  The  chief  interest  of 
the  American  people,  in  so  far  as  con- 
cerns this  outlying  strip  of  territory,  cen- 
ters almost  wholly  in  the  cost  of  con- 
struction and  date  of  completion  of  the 
canal  itself,  and  it  is  but  natural  that  but 
little  should  appear  in  print  regarding  the 
government,  laws,  and  judiciary  of  that 
narrow  bit  of  soil  leased  in  perpetuity  to 


the  United  States,  through  which  the  "big 
ditch"  is  being  sunk. 

Spanish  Origin  of  Substantive  Law. 

Upon  the  Zone,  the  substantive  law  is 
largely  of  Spanish  origin,  the  procedure 
is  derived  from  certain  code  states  of  the 
Union,  and  the  judges  who  interpret 
these  laws  are  American.  It  might  be 
remarked  in  passing  that  only  a  modicum 
of  the  substantive  law  has  ever  been 
translated  into  the  English  language. 

Trior  to  the  3d  day  of  November,  1903, 
the  laws  of  the  Republic  of  Colombia 
were  in  force  and  effect  in  that  portion 
of  territory  then  known  as  the  Depart- 
ment of  Panama.  The  history  of  Colom- 
bian  law   may   be  divided   into  four 
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periods,  the  first  of  which  covers  the 
colonial  epoch,  during  which  time  the  sev- 
en Partidas,  the  Xueva  Recopilacion.  the 
Xovisima  Recopilacion.  and  the  Recopil- 
acion de  las  Indias  constituted  the  laws 
that  were  particularly  applicahlc  to  the 
Spanish  colonics  in  Central  and  South 
America.  The  Seven  Partidas.  so  called 
because  they  were  divided  into  seven 
parts,  were  originally  known  as  the 
"Libro  de  las  Leyes."  or  "Fuero  de  las 
Leyes."  Although  begun  on  June  23, 
1256,  and  concluded  in  Seville  in  1264 
or  1265.  they  were  not  given  legal  force 
until  1348,  during  the  reign  of  Alfonso 
XI.  The  Xueva  Recopilacion  was  pub- 
lished during  the  reign  of  Philip  II..  and 
the  Xovisima  Recopilacion.  consisting  of 
twelve  books,  was  printed  in  1805,  dur- 
ing the  reign  of  Charles  IV.  The  first 
to  order  a  codification  of  the  laws  and 
royal  provisions  which  had  been  issued 
for  the  government  of  the  Indies  was 
Philip  II.,  in  15/0:  but  this  was  not  car- 
ried out  until  1680,  under  the  reign  of 
Charles  II.,  who  put  it  in  force.  It  con- 
sists of  nine  books,  and  its  full  title  is 
"Recopilacion  de  Leyes  de  los  Rcinos  dc 
las  Indias." 

The  second  period,  comprising  the  first 
years  of  the  central  republic,  contained 
many  provisions  which  were  enacted  for 
the  purpose  of  harmonizing  the  new  form 
of  government  with  the  civil  law.  The 
Spanish  law  was  reformed  in  so  far  as  it 
was  opposed  to  the  equality  of  all  citizens 
in  the  eye  of  the  law,  and  during  this 
period  two  collections  of  law  were  en- 
acted, called  "Recopilacion  Granadina" 
and  "Appendix  to  the  Recopilacion  Gran- 
adina." 

The  third  period  comprises  the  feder- 
ation. The  creation  of  the  sovereign 
states,  under  the  constitution  of  1853, 
was  commenced  in  1855,  although  the 
federation  was  not  constitutionally  estab- 
lished until  1858,  and  the  first  of  the  nine 
states  to  be  created  was  Panama.  Each 
of  these  states  adopted  a  constitution  of 
its  own,  the  system  of  government  being 
somewhat  similar  in  theory  to  that  recog- 
nized in  the  United  States  of  Xorth 
America.  It  was  during  this  period  that 
the  states  and  then  the  republic  accepted 
with  some  modifications  the  Civil  Code  of 
Chile,  which  is  based   largely  on  the 


French  Civil  Code.  One  of  the  principal 
amendments,  by  the  adoption  of  this 
Code,  was  the  establishment  of  civil  mar- 
riage as  the  only  one  legally  recognized. 

The  fourth  and  last  period  covers  the 
time  from  the  termination  of  the  war  of 
1885  up  to  the  present.  P.y  that  war  the 
extinction  of  the  former  sovereign  states, 
with  their  constitutions  and  laws,  was 
accomplished,  and  the  present  centralized 
form  of  government  was  inaugurated. 

The  Codes  in  force  in  the  Department 
of  Panama  at  the  time  that  it  declared  its 
independence,  on  the  3d  day  of  Xovem- 
bcr,  1903,  were  the  Colombian  Civil, 
Commercial.  Penal.  Fiscal,  Judicial,  Mili- 
tary, and  Mining  Codes,  and  the  Codigo 
de  Fomento.  Others,  such  as  the  Police 
Code,  were  applicable  only  to  the  De- 
partment which  later  became  the  Repub- 
lic of  Panama. 

Changes  under  American  Occupancy. 

The  United  States  of  Xorth  America, 
by  the  ratification  of  the  IJay-F»unau-Yar- 
illa  treaty,  having  acquired  possession  of 
and  jurisdiction  over  the  Canal  Zone, 
Congress  thereupon  delegated  the  entire 
control  and  direction  thereof  to  the  Presi- 
dent of  the  United  States  or  to  the  per- 
son or  persons  designated  by  him  to  as- 
sume the  control  thereof.  Thereafter 
the  Isthmian  Canal  Commission  was  or- 
ganized, with  certain  legislative  powers, 
which,  it  has  been  tacitly  conceded,  sank 
into  innocuous  desuetude  upon  the  3d 
day  of  March,  1905. 

Dv  a  letter  of  the  President  of  the 
United  States,  dated  May  9th,  1904,  it 
was  directed  that  the  laws  of  the  land 
with  which  the  inhabitants  were  familiar, 
and  which  were  in  force  on  February 
26th,  1904,  should  continue  to  be  opera- 
tive in  the  Canal  Zone. 

It  was  subsequently  determined  that 
certain  of  the  Codes  were  incompatible 
with  the  new  system  of  government,  and 
the  Penal  Code  of  Colombia  was  immed- 
iately abrogated,  and  a  Penal  Code  and  a 
Code  of  Criminal  Procedure  similar  to 
those  in  force  in  most  of  the  states  of  the 
Union  were  adopted.  These  are  con- 
tained in  a  compilation  of  acts  known  as 
the  "Laws  of  the  Canal  Zone,"  which 
also  provide  for  the  organization  of  the 
Zone  judiciary. 
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The  Colombian  Judicial  Code  (Code 
of  Civil  Procedure)  was  supplanted  by 
an  American  Code  based  largely  upon  the 
present  Code  of  Civil  Procedure  of  the 
Philippine  Islands. 

With  the  exception  of  the  Penal  and 
Judicial  Codes  of  Colombia,  the  basic 
law  has  only  been  modified  from  time  to 
time  by  executive  orders  issued  by  or 
under  the  direction  of  the  President  of 
the  United  States.  The  changes  in  the 
great  body  of  the  law  which  have  been 
brought  about  in  this  manner  have  been, 
however,  slight,  as  most  of  these  execu- 
tive orders  pertain  almost  wholly  to  vari- 
ous phases  of  canal  operation.  Never- 
theless, some,  such  as  the  one  conferring 
the  right  of  trial  by  jury  in  criminal 
cases  wherein  capital  punishment  or  im- 
prisonment for  life  may  be  inflicted,  have 
caused  a  radical  departure  from  the 
former  practice  atid  procedure.  Inas- 
much as  the  substantive  law  of  the  Canal 
Zone  is  therefore  to  a  large  extent  de- 
rived from  the  civil  law,  the  decisions 
of  the  courts  of  last  resort  of  the  state 
of  Louisiana  and  of  the  Philippine  Is- 
lands and  Porto  Rico  frequently  consti- 
tute judicial  precedent  for  the  determina- 
tion of  causes  in  the  Zone  courts. 

Canal  Zone  judiciary. 

Act  No.  1  of  the  Laws  of  the  Canal 
Zone  provides  for  the  creation  of  the 
judiciary.  By  its  provisions,  a  supreme 
court,  three  circuit  courts,  and  several 
municipal  courts  were  organized.  These 
last-mentioned  tribunals  were  later  abol- 
ished by  executive  order,  which  estab- 
lished the  present  district  courts,  four  in 
number. 

The  district  courts  enjoy  a  criminal  and 
civil  jurisdiction  slightly  greater  than 
that  of  the  justice  courts  of  the  various 
states  of  the  American  Union,  and  the 
circuit  courts  exercise  practically  the 
same  jurisdiction  as  courts  of  the  same 
name  in  the  states. 

-  The  supreme  court  of  the  Canal  Zone, 
in  so  far  as  concerns  its  appellate  juris- 
diction, occupies  a  rather  unique  position. 
The  three  justices  of  this  tribunal  also 
sit  as  circuit  judges,  and  appeals  from  the 
decisions  of  any  one  as  a  circuit  judge  are 
finally  heard  and  determined  by  the  other 


two  as  justices  of  the  court  of  last  resort. 
While  under  this  system  speedy  justice 
may  be  obtained  by  litigants,  nevertheless 
it  is  the  consensus  of  opinion  of  bench 
and  bar  that  the  decisions  of  the  supreme 
court  of  the  Canal  Zone  should,  in  certain 
instances,  be  subject  to  review  by  the 
Supreme  Court  of  the  United  States,  or 
by  one  of  the  United  States  circuit  courts 
of  appeals,  upon  which  such  jurisdiction 
could  be  conferred  by  Federal  enactment.' 
Two  or  three  unsuccessful  attempts  have 
already  been  made  to  prosecute  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States  to  the  supreme  court  of  the 
Canal  Zone,  but  the  writ  of  error  has, 
in  each  instance,  been  dismissed  for 
want  of  jurisdiction.  In  the  case  of  Coul- 
son.  Plaintiff  in  F.rror,  v.  Government  of 
the  Canal  Zone,  a  reversal  was  sought 
uoon  the  ground  that  the  defendant  in 
the  court  below  had  been  denied  the  right 
of  trial  by  jury.  It  is  a  significant  fact 
that  shortly  after  the  dismissal  of  the 
writ  of  error  by  the  Supreme  Court  of 
the  United  States,  the  executive  order  to 
which  reference  has  already  been  made, 
providing  for  jury  trials  in  certain  crimi- 
nal cases,  was  issued.  By  this  order,  it 
is  optional  with  defendants  to  be  tried 
by  a  jury  or  by  the  circuit  judge  and  two 
associates,  selected  in  accordance  with  the 
former  procedure.  The  accused  must  file, 
on  the  first  day  of  the  term  for  which 
the  trial  is  set,  a  statement  in  writing, 
indicating  his  choice.  Since  the  inaugu- 
ration of  the  right  of  trial  by  jury,  50 
per  cent  of  those  accused  of  capital  of- 
fenses have  been  acquitted. 

Upon  the  termination  of  the  work  of 
canal  construction,  the  character  and  na- 
tionality of  the  population  of  the  Canal 
Zone  will  materially  change.  The  Ameri- 
cans employed  by  the  United  States  gov- 
ernment will,  in  the  majority  of  instances, 
return  to  their  home  land.  Many  of  the 
Spaniards,  Italians,  Greeks,  and  laborers 
of  other  nationalities  will  doubtless  re- 
main. Agriculture  will  then  be  the  prin- 
cipal occupation  of  the  inhabitants  of  the 
Zone.  These  new  conditions  will  give 
rise  to  the  need  of  special  legislation, 
which  will  doubtless  materially  modify 
the  present  judicial  system. 
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Arguments  from 
Testimony 

BY  EDWIN  BELL.  LL.  B. 


Being  Section  V.  of  Chapter  IV.  from  hi*  treatise  entitled 
"The   Principles  of   Argument."    Reprinted  in 
CASE  AND  COMMENT  by  ipecial 
permission  of  the  Author. 


THE  AUTHOR 


HE  word  "testimony" 
means  (except  when 
used  metaphorically, 
as  when  we  speak  of 
the  testimony  of  the 
rocks)  the  declaration 
or  statement  of  a  wit- 
ness, made  for  the 
purpose  of  establish- 
ing a  fact  witnessed  by  him.  Evidence 
is  often  used  to  mean  testimony.  But 
testimony  is  a  narrower  term,  and  is  only 
one,  although  a  peculiar  and  important 
one,  of  the  many  classes  of  facts  which 
are  included  in  the  word  evidence. 

In  an  argument  from  testimony  the 
truth  of  the  fact  testified  to  is  argued 
from  the  fact  that  the  testimony  is  giv- 
en. The  assumptions  on  which  the  ar- 
gument is  based,  and  which  are  neces- 
sary to  give  it  validity,  are  that  the  facts 
testified  to  was  observed  by  the  witness, 
that  his  memory  of  it  is  accurate,  and 
that  his  testimony  is  an  accurate  tran- 
script of  his  memory.  In  other  words, 
it  is  assumed,  both  in  courts  of  justice 
as  well  as  in  the  ordinary  affairs  of  life, 
that  a  witness  is  trustworthy  unless  the 
contrary  is  shown,  in  much  the  same  way 
that  an  accused  person  is  presumed  to  be 
innocent  until  he  is  proved  to  be  guilty. 
The  principle  relied  on  in  an  argument 
from  testimony  may  be  stated  thus: 

What  a  trustworthy  witness  testifies  to 
is  true. 

The  argument  may  be  expressed  in  full 
as  follows:  Thesis:  A  assaulted  B; 
Reason :  Because  this  trustworthy  wit- 
ness testified  that  he  observed  that  fact ; 
Principle:  What  a  trustworthy  witness 
testifies  to  ;s  true. 


Testimony  Generally  True. 

That  testimony  is  generally  true  is  de- 
rived from  our  experience  of  the  great 
preponderance  of  truth  over  falsehood  in 
testimony  taken  as  a  whole.  "Of  few 
persons  indeed,"  says  Best,  "can  it  be 
said  that  their  adherence  to  truth  is  un- 
deviating  at  all  times ;  with  many,  its 
observance  appears  to  depend  on  circum- 
stances, accident,  or  caprice;  with  some, 
the  practice  of  lying  seems  inveterate; 
while  certain  classes  of  persons  system- 
atically, and  as  it  were  on  principle,  with- 
hold the  truth  from  other  classes  on  par- 
ticular subjects.  But  after  every  abate- 
ment has  been  made  for  aberration,  the 
quantity  of  truth  daily  spoken  immeas- 
ureably  exceeds  that  of  falsehood ;  and 
Bentham  even  goes  so  far  as  to  assert 
that  from  the  mouth  of  the  most  egre- 
gious liar  that  ever  existed,  truth  must 
have  issued  at  least  a  hundred  times  for 
once  that  wilful  falsehood  has  taken  its 
place." 

This  general  truth  which  is  found  in 
experience  is  accounted  for  and  con- 
firmed by  certaiti  general  causes  continu- 
ally in  operation,  sometimes  called  sanc- 
tions of  truth,  which  tend  to  promote 
truth-speaking,  and  to  render  it  natural 
and  habitual.  These  causes  may  be  de- 
scribed as  the  natural,  social,  religious, 
and  legal  sanctions  of  truth. 

(1)  Man's  love  of  ease  and  natural 
aversion  to  unnecessary  effort  prompts 
him  to  speak  truth  rather  than  falsehood, 
since  it  is  easier  to  relate  from  memory 
than  to  invent  a  lie. 

(2)  Man's  happiness  and  welfare  in 
all  social  relations — in  fact,  his  verv  cx- 
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istence  in  a  social  state — are  dependent 
upon  mutual  confidence  in  one  another's 
word.  This  confidence  would  be  de- 
stroyed if  the  practice  of  lying  became 
general,  and  is  promoted  by  truth-speak- 
ing. The  infamy  and  disgrace  attached 
to  the  word* "liar,"  and  the  loss  of  respect 
suffered  by  a  liar,  are  further  induce- 
ments to  veracity.  "We  are  so  constitut- 
ed," says  Wayland,  "that  obedience  to 
the  law  of  veracity  is  absolutely  essential 
to  our  happiness.  Were  we  to  lose  either 
our  feeling  of  obligation  to  tell  the  truth, 
or  our  disposition  to  receive  as  truth 
whatever  is  told  to  us,  there  would  at 
once  be  an  end  to  all  science  and  all 
knowledge,  beyond  that  which  every  man 
had  obtained  by  his  own  personal  obser- 
vation and  experience.  No  man  could 
profit  by  the  discoveries  of  his  contem- 
poraries, much  less  by  the  discoveries  of 
those  men  who  had  gone  before  him. 
Language  would  be  useless,  and  we 
should  be  little  removed  from  the  brutes. 
Everyone  must  be  aware,  upon  the 
slightest  rellection,  that  a  community  of 
entire  liars  could  not  exist  in  a  state  of 
society." 

(3)  The  religious  sanction  is  founded 
in  the  belief,  common  to  all  religions, 
that  truth  is  acceptable  and  falsehood  ab- 
horrent to  the  Deity,  and  that  He  will, 
in  some  way,  reward  the  one  and  punish 
the  other. 

(4)  The  legal  provisions  that  testi- 
mony given  before  judicial  tribunals  shall 
be  given  under  oath,  and  that  perjury  is 
a  criminal  offense  punishable  by  fine  or 
imprisonment,  operate  as  additional  in- 
ducements to  truth-speaking,  and  consti- 
tute the  legal  sanctions  of  truth. 

How  Argument  from  Testimony  Regarded. 

The  argument  from  testimony  may  be 
regarded  as  an  argument  from  an  effect 
to  a  condition,  the  giving  of  the  testi- 
mony being  the  effect,  and  the  reality  of 
the  fact  testified  to  being  a  more  or  less 
probable  condition  of  the  effect;  in  other 
words,  it  is  argued  that  the  testimony 
would  not  have  been  given  if  the  fact 
testified  to  were  not  true.  Or  it  may  be 
regarded  simply  as  an  argument  from  ef- 
fect to  cause,  the  existence  of  the  testi- 
mony, and  of  the  impression  in  the  mind 
of  the  witness,  being  effects  of  the  facts 


testified  to;  just  as  a  picture  on  a  photo- 
graphic plate  is  the  effect  of  the  object  to 
which  it  is  exposed.  On  the  assumption 
that  the  witness  is  trustworthy,  the  cause 
or  fact  witnessed  may  be  proved  by  the 
exhibition  of  the  effect ;  that  is,  by  a  dec- 
laration in  words  of  the  impression  made 
on  his  mind. 

Distinction  between  Matters  of  Fact  and 
Opinion. 

In  courts  of  law  a  distinction  is  made 
between  testimony  as  to  matters  of  fact 
and  testimony  as  to  matters  of  opinion. 
Opinion  testimony,  or,  as  it  is  commonly 
called,  expert  evidence,  consists  in  the 
statement  of  a  witness  made  to  establish 
not  a  fact  observed,  but  a  fact  inferred 
from  facts  observed  by  him  or  others,  or 
from  a  given  or  supposed  state  of  facts, 
in  cases  where  the  fact  to  be  established 
is  remote  from  common  knowledge  or 
observation,  and  the  witness  has  special 
or  expert  knowledge,  or  skill  in  the  in- 
terpretation of  that  class  of  facts;  as,  for 
example,  where  it  is  sought  to  establish 
the  insanity  or  incapacity  of  a  testator, 
or  the  insanity  of  a  person  accused  of 
crime,  or  the  effects  of  various  poisons 
on  the  human  system,  etc. 

Extensive  Use  of  Argument  from  Testimony 

The  argument  from  testimony  is  in 
many  respects  the  most  important,  as  it 
is  the  most  widely  used,  of  all  arguments. 
The  greater  part  of  our  knowledge  of  the 
present,  as  well  as  of  the  past,  is  de- 
rived from  testimony.  Arguments  in 
courts  of  law  as  to  matters  of  fact  are 
almost  wholly  based  on  testimony.  Facts 
witnessed  may  be  preserved  in  the  mem- 
ory or  in  writing  for.  an  indefinite  time, 
and  the  witness  or  the  writing  may  be 
brought  before  those  sought  to  be  con- 
vinced, whenever  convenient  or  neces- 
sary. Rut  for  this  convenient  use  of  tes- 
timony, no  argument  could  be  made  ex- 
cept in  presence  of  the  facts  themselves, 
or  of  those  who  had  witnessed  the  facts. 
The  argument  from  testimony  is  often 
the  basis  of  all  other  arguments,  the 
facts  which  constitute  the  reason  in  other 
forms  of  argument  being  usually  estab- 
lished for  the  jury,  or  those  sought  to  be 
convinced,  by  testimony. 
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Burden  of  Disproving  Testimony. 

The  presumption  that  all  testimony  de- 
livered under  the  sanction  of  an  oath, 
and  perhaps  without  it.  ought  to  be  be- 
lieved until  special  reasons  appear  for 
doubt  or  disbelief,  has  the  effect  of  pla- 
cing the  burden  of  proving  a  witness  to 
be  untrustworthy  upon  him  who  disputes 
the  truth  of  his  testimony.  The  rule, 
which  is  found  in  all  systems  of  jurispru- 
dence, is  based  on  considerations  of  con- 
venience. In  the  first  place,  it  would 
involve  a  great  waste  of  time  if  the  trust- 
worthiness of  every  witness  had  to  be 
affirmatively  proved  before  his  testimony 
should  be  received.  Secondly,  if  a  wit- 
ness is  not  trustworthy,  that  fact  may 
usually  be  established  without  difficulty 
in  any  given  case. 

The  general  grounds  upon  which  the 
testimony  of  a  witness  may  be  impeached 
will  be  discussed  in  a  subsequent  chap- 
ter. 


Ex  Silenrio. 

The  argument  ex  sileittio  is  an  argu- 
ment drawn  from  the  absence  of  testi- 
mony or  silence  of  a  witness  to  disprove 
a  fact  which,  if  true,  would  probably 
have  been  mentioned  by  him.  Thus,  an 
argument  against  the  reality  of  the  mir- 
acle of  raising  Lazarus  from  the  dead, 
which  is  mentioned  in  the  fourth  Gospel, 
is  often  founded  on  the  silence  of  the 
other  three  Gospel  writers,  who,  it  is  ar- 
gued, would  have  known  ami  mentioned 
such  a  fact  if  it  had  taken  place.  This 
is  a  negative  argument  from  effect  to 
cause,  or  rather  from  the  absence  of  an 
effect  to  the  absence  or  nonexistence  of  a 
cause  which,  if  it  existed,  would  probably 
have  produced  the  effect.  Standing 
alone,  this  argument  is  of  little  value,  but 
taken  in  connection  with  the  other  facts, 
it  might  form  an  important  part  of  an 
argument  from  circumstantial  evidence. 


■m 


Lycurgus  and  Solon  inscribed  their 
laws,  as  they  imagined,  for  endless 
durability,  and  Justinian  prepared  his 
Pandects  for  universal  application; 
but  the  Common  Law  of  England  has 
proved  the  basis  of  a  superstructure 
beneath  whose  shadow  all  other  sys- 
tems have  dwarfed,  and  abandoned 
their  hold  on  human  affairs. 

— Daniel  W.  Voorhees 
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UR  Socialistic  State  of 
Panama."  states  the 
Boston  Transcript, 
was  pleasantly  ana- 
lyzed by  Farnham 
Bishop  in  a  recent  ad- 
dress, who  described 
what  he  considered 
was  a  benevolent  form 
of  government  as  maintained  by  the  Isth- 
mian Canal  Commission.  According  to 
the  speaker,  the  Commission  had  in  a 
brief  time,  by  its  rigid,  but  at  the  same 
time  considerate,  regulations,  brought  or- 
der out  of  chaos, — a  happy  family  from  a 
household  of  constant  wrangles.  Al- 
though it  may  be  assumed  that  conditions 
in  the  Canal  Zone  are  not  quite  ideal,  Mr. 
Bishop  would  have  one  believe  that  they 
are  very  nearly  so.  The  details  of  Canal 
Zone  Socialism  were  given  by  the  speaker 
as  follows: 

•  Our  family  live  in  a  house  designed 
by  an  official  architect,  built  by  state  labor 
on  public  land,  and  completely  furnished 
by  a  paternal  government,  from  the  con- 
crete piles  it  stands  on  to  the  ventilator 
in  the  roof.  My  mother  orders  to-mor- 
row's groceries  by  calling  up  the  com- 
missary on  the  free  public  telephone,  and 
pays  for  them,  not  with  money. — for 
none  would  be  accepted, — but  with  cou- 
pons from  one  of  the  booklets  issued  by 
the  state  to  its  servants.  As  these  cou- 
pons are  void  if  detached,  she  orders  a 
carriage  from  the  nearest  government 
corral,  and  drives  to  the  commissary 
store,  where  she  may  purchase  almost 
any  article  at  cost  price.  In  the  mean- 
while. I  have  traveled  down  the  line  of 
the  state  railway  to  visit  a  friend,  who 
shows  me  the  government  quarries  and 
shipyard,  until  it  begins  to  rain,  and  we 
enter  a  public  recreation  building  for 
government  ice-cream  sodas  and  billiards. 
In  the  evening  wc  expect  to  dine  at  the 
largest  and  most  luxurious  of  the  gov- 
ernment hotels,  where  there  will  be  a 
dance  to  which  I  shall  take  mv  friend's 


sister,  if  the  doctors  will  let  her  leave  the 
beautiful  sanatorium  for  convalescents  at 
Taboga,  a  place,  like  the  rest  of  the  medi- 
cal and  sanitary  service,  as  free  and  as 
compulsory  as  the  public  schools. 

The  secretary  of  the  Isthmian  Canal 
Commission  sits  in  his  office  in  the  admin- 
istration building,  editing  the  official 
newspaper,  answering  a  thousand  ques- 
tions, and  attending  to  as  many  com- 
plaints as  he  cannot  anticipate,  for  his 
duty  is  to  see  that  40,000  employees,  of 
more  than  forty  different  nationalities, 
get  fair  treatment  and  give  efficient  serv- 
ice. He  must  evolve,  for  a  hundred  dif- 
ferent kinds  of  labor,  systems  of  pay  and 
promotion  that  will  please  alike  the  em- 
ployee, the  walking  delegate  of  his  union, 
the  head  of  the  department,  the  chief  en- 
gineer, and  the  investigating  congress- 
man with  an  eye  on  the  taxpayer.  Pro- 
tected from  political  patronage  by  the 
rampart  of  a  civil  service  examination, 
he  is  free  to  abolish  outworn  offices,  re- 
arrange departments,  and  break  up  snug 
little  backwaters  that  would  prevent  all 
the  water  from  going  over  the  dam. 

The  empty  complaint  file  testifies  to  the 
negative  success  of  Canal  Zone  Social- 
ism, but  does  not  the  rhythmic  hum  of 
the  well-oiled  machinery  lull  those  about 
it  into  a  dreamless  bereaucratic  sleep? 
What  incentive  for  exertion,  what  chance 
for  distinction,  has  the  individual  in  such 
a  community?  The  theorists  have  said 
that  the  reward  of  the  soldier,  fame  and 
a  bit  of  red  ribbon,  would  suffice. — an 
idea  much  scoffed  at  by  practical  men. 
lint  one  of  the  canniest  and  most  practical 
of  men  doubled  and  trebled  the  output  of 
his  foundry  by  having  a  broom  hoisted  to 
the  stack  head  of  the  champion  furnace. 
Acting  on  this  principle,  the  Canal  Rec- 
ord began  to  publish  steam  shovel  statis- 
tics in  September.  1907.  and  soon  after  it 
had  to  publish  an  order  forbidding  the 
practice  of  picking  up  large  boulders  as 
they  rolled  down  the  hillside  after  a  blast. 
The  steam-shovel  men  were  out  to  beat 
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the  last  man's  record,  and  devil  take  the 
dipperbooms.  They  raised  the  record  for 
a  day's  excavation  from  a  scant  thousand 
cubic  yards  in  September,  1907,  to  that 
made  by  steam  shovel  No.  213  in  the 
Culebra  Cut  last  March, — 4,823  cubic 
yards,  place  measurement. 

Evidently  there  is  efficiency  as  well  as 
collectivism  on  the  Isthmus. 

Such  is  the  elaborate  system  of  govern- 
ment ownership  which  has  grown  up  in 
the  Canal  Zone  at  Panama.  I  say  "grown 
up,"  because  the  United  States  had  no 
idea  of  becoming  a  paternal  landlord 
and  caterer  when  it  made  the  treaty  with 
the  Republic  of  Panama,  and  bought  out 
the  bankrupt  French  company,  in  1903. 
It  then  found  itself  in  possession  of  val- 
uable treaty  rights  and  much  secondhand 
machinery,  and  with  sovereignty  over  two 
municipal  plague  spots,  separated  by  40 
miles  of  rank  jungle,  and  connected  by 
two  more  or  less  parallel  lines  of  rusty 
rail.  Everywhere  were  filth,  disease,  and 
liquor;  every  house  and  shop  crammed 
with  full  bottles,  and  the  ground  covered 
with  a  thick  stratum  of  empties.  The  on- 
ly way  to  make  yourself  forget  the  abom- 
inable food  you  had  to  eat,  the  unspeak- 
able hovel  you  lived  in,  and  the  friend 
you  buried  yesterday,  was  to  get  drunk; 
and  all  hands  did  so  with  ghastly  results, 
as  the  size  of  the  graveyards  testify. 

It  was  not  enough  to  clean  up  the  dirt 
and  remove  the  danger  from  fever;  the 
Zone  had  to  be  made  decently  habitable 
for  Americans;  native  accommodations 
were  of  the  poorest  quality  for  the  high- 
est price,  and,  as  in  the  days  of  the  build- 
ing of  the  Panama  Railroad,  all  food  had 
to  be  brought  from  New  York  or  New 
'^Heans.   A  line  of  steamers  fitted  with 


cold  storage  to  carry  that  food,  a  system 
of  refrigerator  cars,  and  local  commissar- 
ies of  the  Isthmus,  hotels,  and  messes  for 
the  bachelors,  and  homes  for  the  mar- 
ried men,  were  the  natural  outgrowth  of 
this  demand.  To-day  the  subsistence  de- 
partment does  a  business  of  $7,000,000  a 
year,  and  is  self-supporting.  To  keep  the 
men  out  of  the  saloons, — now  greatly  re- 
stricted by  a  high  license, — there  were 
built  recreation  buildings,  managed  by 
Y.  M.  C.  A.  secretaries,  and  then  arose 
public  libraries,  baseball  leagues,  frater- 
nal societies,  women's  clubs,  and  what 
not,  all  more  or  less  under  government 
ownership  and  control.  The  result  is  a 
community  which  is  in  all  but  one  respect 
— that  of  absolute  social  equality — amaz- 
ingly like  those  described  by  Bellamy  and 
Wells. 

"But,  my  dear  sir,  this  is  rank  unmiti- 
gated state  Socialism,"  exclaimed  a 
globe-trotting  M.  P.  to  the  secretary. 

"I  know  it,"  replied  that  erstwhile  dis- 
ciple of  Godkin  and  hisses  faire,  "but 
I  have  always  thought  that  Socialism  un- 
der Carlyle's  benevolent  despot  would  be 
no  bad  thing;  and  we  flatter  ourselves 
that  in  the  Isthmian  Canal  Commission 
the  benevolent  despot  has  been  discovered 
for  once." 

It  would  be  a  much  harder  task  to  dis- 
cover a  form  of  government  that  would 
be  assuredly  benevolent  as  well  as  des- 
potic, for  the  Republic  at  large,  instead 
of  for  a  colony  or  for  a  city.  Perhaps 
we  shall  never  discover  it,  or,  when  we 
think  we  have,  it  will  turn  sour,  as  all 
too  closely  centralized  governments  have 
done  in  the  past.  Certainly  we  are  not 
ready  for  state  Socialism  to-day. 
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OTHING  less  than  the 
dissolution  of  the  na- 
tion will  prevent  the 
organization  of  the 
state  of  Alaska.  In 
1850,  when  California 
was  admitted  into  the 
Union,  she  had  no 
lines  of  railway,  tele- 
graph, trades,  or  business,  connecting 
her  with  the  other  states,  and  was 
thought  to  be  only  valuable  for  place 
gold.  Her  agriculture  and  trade,  her 
railroads  and  present  grandeur,  have  all 
grown  since  her  admission.  Alaska  is  a 
great  country,  and  richer  in  all  its  nat- 
ural resources  than  California  was  in 
1850.  Alaska  has  more  gold  than  Cal- 
ifornia and  Colorado;  more  copper  than 
Montana  and  Arizona;  more  coal  than 
Pennsylvania,  West  Virginia,  and  Ohio; 
and  more  fish  than  all  American  waters 
combined.  Her  output  of  gold  and  fish 
for  last  year  amounted  to  nearly  $32,- 
000.000,  and  had  increased  from  $15,- 
000,000  in  1900.  Her  total  cash  trade 
with  the  rest  of  the  United  States  for 
1909  amounted  to  more  than  $52,000,000, 
while  that  between  China  and  the  United 
States  amounted  to  only  $48,000,000. 
She  is  a  better  customer  to  the  merchants 
of  the  United  States  than  Hawaii,  Porto 
Rico,  or  the  Philippines.  The  trade  val- 
ue of  every  white  man,  woman,  and  child 
in  Alaska,  with  the  United  States,  for 
1909,  amounted  to  $1,302.75.  while  that 
of  every  inhabitant  in  Hawaii  amounted 
to  only  $277.65,  Porto  Rico  to  $48.51, 
and  the  Philippines  to  $3.30. 

Alaska  has  a  better  climate  and  great- 
er agricultural  capacity  than  Norway, 
Sweden,  and  Finland  combined.  Her 
rich  and  fertile  valleys  are  capable  of 
supporting  a  much  larger  population 
than  that  of  the  three  countries  named, 
without  mentioning  the  population  which 
will  be  supported  by  her  mines  and  other 
natural  resources. 


The  Constitution  of  the  United  States 
provides  that  "new  states  may  be  admit- 
ted by  the  Congress  into  this  Union." 
Thirty-three  new  states  have  been  ad- 
mitted by  the  Congress  into  this  Union, 
and  Congress  has  formulated  and  settled 
the  rules  by  which  such  admissions  are 
made.  Beyond  the  western  lands  which 
were  owned  by  the  thirteen  original 
states,  the  nation  acquired  other  terri- 
tory, carved  new  states  out  of  these  ac- 
quisitions, and  admitted  them  into  the 
Union.  The  Louisiana,  Florida,  Oregon, 
and  Mexican  territories  were  thus  ac- 
quired and  organized  into  states,  and 
within  this  summer  the  two  remaining 
portions  of  these  acquisitions  have  been 
admitted  as  the  states  of  Arizona  and 
New  Mexico. 

There  are  three  recognized  and  well- 
established  elements  necessary  to  the  for- 
mation of  a  new  state  and  its  admission 
into  the  Union, — acquisition,  incorpora- 
tion, and  organization. 

1.  Acquisition.  The  nation  acquired 
the  Louisiana.  Florida,  Oregon,  and 
Mexican  territories,  and  Alaska  by  treaty 
of  purchase  from  foreign  nations,  and 
practically  the  same  form  of  acquisition 
was  adopted  in  each  instance,  so  that, 
in  that  respect.  Alaska  stands  equal  with 
the  other  acquired  territories. 

2.  Incorporation.  The  act  of  admit- 
ting foreign  territory  into  the  body  cor- 
porate of  the  nation  is  called  "incorpora- 
tion." In  the  acquisition  of  Louisiana  a 
treaty  obligation  was  assumed  by  the 
United  States,  in  regard  to  the  right  of 
the  inhabitants  of  the  acquired  territory 
to  participate  in  the  government  of  the 
United  States.  That  obligation  is  stated 
in  the  third  article  of  the  treaty,  and  pro- 
vides for  incorporation  as  follows : 

"Article  3.  The  inhabitants  of  the  ced- 
ed territory  shall  be  incorporated  in  the 
Union  of  the  United  States,  and  admit- 
ted as  soon  as  possible,  according  to  the 
principles  of  the  Federal  Constitution, 
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to  the  enjoyment  of  all  the  rights,  ad- 
vantages, and  immunities  of  citizens  of 
the  United  States." 

In  acquiring  Florida,  Oregon,  the 
Mexican  territories,  and  Alaska,  the  same 
national  obligation  of  incorporation  was 
assumed.  The  treaty  of  cession  with 
Russia  stated  the  obligation  a  little  dif- 
ferently, but  with  the  same  legal  effect 
as  follows: 

"Article  3.  The  inhabitants  of  the  ced- 
ed territory,  according  to  their  choice, 
reserving  their  natural  allegiance,  may 
return  to  Russia  within  three  years,  but 
if  they  should  prefer  to  remain  in  the 
ceded  territory,  they,  with  the  exception 
of  uncivilized  native  tribes,  shall  be  ad- 
mitted to  the  enjoyment  of  all  the  rights, 
advantages,  and  immunities  of  citizens 
of  the  United  States." 

Alaska  is  the  last  great  continental 
territory  with  a  national  promise  of  in- 
corporation and  organization. 

The  Supreme  Court  of  the  United 
States,  in  the  Rasmussen  Case,  involv- 
ing the  constitutionality  of  the  Alaska 
jury  law,  said  in  respect  to  the  incorpora- 
tion of  Alaska:  "We  are  brought,  then, 
to  determine  whether  Alaska  has  been 
incorporated  into  the  United  States  as  a 
part  thereof,  or  is  simply  held,  as  the 
Philippine  Islands  are  held,  under  the 
sovereignty  of  the  United  States  as  a 
possession  of  dependency  ;"  and  in  an- 
swer to  that  query  the  court  declared  that 
"under  the  treaty  with  Russia  ceding 
Alaska,  and  the  subsequent  legislation  of 
Congress,  Alaska  has  been  incorporated 
into  the  United  States,  and  the  Consti- 
tution is  applicable  to  the  territory." 

When  the  Constitution  of  the  United 
States  has  once  extended  over  incorpor- 
ated  territory,  there  is  no  power,  con- 
stitutional or  otherwise,  to  withdraw  it. 

3.  Organization.  The  first  step  is  to 
organize  a  territory,  the  second  to  or- 
ganize a  state.  Alaska  was  organized  as 
a  territory  in  1884.  In  the  Hinns  and 
other  Alaska  cases,  the  Supreme  Court 
of  the  United  States  has  squarely  held 
that  "Alaska  is  one  of  the  organized  ter- 
ritories of  the  United  States."  In  the 
Binns  and  Rasmussen  Cases  that  great 
court  has  repeated,  too  frequently  to  be 
misunderstood,  that  Alaska  is  an  "organ- 
ized territory  and  incorporated  terri- 
tory ;"  that  the  Constitution  extends  over 


it  and  cannot  be  withdrawn,  and  that 
Alaska  has  the  same  legal  and  constitu- 
tional status  as  all  the  territory  embraced 
in  the  Louisiana,  Florida,  Oregon,  and 
Mexican  acquisitions ;  therefore  that 
Alaska  has  the  constitutional  right  to 
statehood. 

If  Alaska's  population  and  area,  her 
resources,  development,  and  advance- 
ment, be  compared  with  those  of  earlier 
territories  and  with  many  of  the  states, 
it  will  be  discovered  that  this  great  ter- 
ritory is  now  ready  for  statehood.  She 
has  a  greater  relative  density  of  popula- 
tion than  fifteen  territories  which  have 
preceded  her.  Alaska  now  has  110  per- 
sons resident  within  her  borders  to  each 
1,000  square  miles  of  area.  When  creat- 
ed a  territory,  Michigan  had  but  twelve 
persons  to  each  1 ,000  square  miles,  Ohio 
territory  and  Dakota  but  fifteen,  Indiana 
but  twenty,  Missouri  but  twenty-five,  and 
Utah  but  thirty-one.  Nine  "territories 
were  organized  having  less  than  fifty  per- 
sons to  the  1,000  square  miles,  and  six 
others  having  less  than  100  to  that  area. 
Alaska  has  now  more  school  children  in 
actual  attendance  in  public  schools  with- 
in her  borders  than  Mississippi,  Indiana, 
Michigan,  Dakota,  or  the  great  territory 
northwest  of  the  Ohio  river  had  white 
settlers,  when  they  were  each  organized 
into  a  territory  and  given  an  elective  leg- 
islative assembly. 

Alaska  has  a  greater  population  than 
nine  states  in  the  Union  had  when  they 
were  permitted  to  adopt  a  Constitution, 
and  their  star  was  placed  upon  the  flag. 

In  1850  California  was  made  a  state 
without  ever  having  been  organized  as 
a  territory.  Her  population  was  of  the 
same  character  as  that  of  Alaska,  and  but 
little  greater  in  number.  She  had  the 
placer  mines  as  her  sole  element  of 
wealth ;  her  greatness  to-day  demon- 
strates the  wisdom  of  her  organization 
as  a  state.  In  every  element  of  material 
wealth,  in  minerals,  fish,  agricultural  ca- 
pacity, and  in  opportunity  for  the  labor- 
ing man  and  home  builder.  Alaska  is  far- 
ther advanced  than  was  California  upon 
the  date  of  her  admission  as  a  state. 

It  is  probable  that  a  bill  will  be  offered 
at  the  December  meeting  of  Congress 
to  organize  the  state  of  Alaska. — Col- 
lier's. 
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Is  Mr.  Roosevelt  Right? 
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77i «  Colonel  toy*  I 

"I  am  anxious  that  the  nation  and  the  state  shall  each  exercise  its 
legitimate  powers  to  the  fullest  degree.  When  necessary  they  should 
work  together,  but,  above  all,  they  should  not  leave  a  neutral  ground 
in  which  neither  state  nor  nation  can  exercise  authority,  and  which 
would  become  a  place  of  refuge  for  men  who  wish  to  act  against  the 
interests  of  the  community  as  a  whole. 

"Let  me  illustrate  what  I  mean  by  a  reference  to  two  concrete  cases. 
The  first  is  the  Knight  sugar  trust  case.  In  that  the  Supreme  Court  of 
the  United  States,  under  cover  of  what  a  man  whose  interest  is  chiefly 
in  sane  constructive  stewardship  can  only  call  a  highly  technical  legal 
subtlety,  handed  down  a  decision  which  rendered  it  exceedingly  difficult 
for  the  nation  to  effectively  control  the  use  of  masses  of  corporate 
capital  in  interstate  business,  as  the  nation  obviously  was  the  sole  power 
that  could  exercise  this  control,  for  it  was  quite  beyond  the  power  of 
any  one  state.  This  was  really  a  decision  rendering  it  exceedingly  diffi- 
cult for  the  people  to  devise  any  methods  of  controlling  and  regulating 
the  business  use  of  great  capital  in  interstate  commerce.  It  was  a  deci- 
sion nominally  against  national  rights,  but  really  against  popular  rights. 

"The  second  case  is  the  so-called  New  York  bakeshop  case.  In  New 
York  city,  as  in  most  large  cities,  the  baking  business  is  likely  to  be 
carried  on  under  unhygienic  conditions,  which  tell  on  the  welfare  of 
the  workers,  and,  therefore,  against  the  welfare  of  the  general  public. 
The  New  York  legislature  passed  and  the  governor  of  New  York  signed 
a  bill  remedying  these  improper  conditions.  New  York  state  was  the 
only  body  that  could  deal  with  them;  the  nation  had  no  power  what- 
ever in  the  matter. 

"Acting  on  information  which  to  them  seemed  ample  and  sufficient, 
acting  in  the  interest  of  the  public  and  in  accordance  with  the  demand  of 
the  public,  the  only  governmental  authority  having  affirmative  power 
in  the  matter,  the  governor  and  the  legislature  of  New  York,  took  the 
action  which  they  deemed  necessary  after  what  inquiry  and  study  was 
needed  to  satisfy  them  as  to  the  conditions  and  as  to  the  remedy. 

"The  governor  and  the  legislature  alone  had  the  affirmative  power  to 
remedy  the  abuse.  But  the  Supreme  Court  of  the  United  States  pos- 
sessed and  unfortunately  exercised  the  negative  power  of  not  permit- 
ting the  abuse  to  be  remedied.  By  a  five  to  four  vote  they  declared 
the  action  in  the  state  of  New  York  unconstitutional,  because,  for- 
sooth, that  men  must  not  be  deprived  of  their  'liberty'  to  work  under  un- 
hygienic conditions.  They  were,  of  course,  themselves  powerless  to 
make  the  remotest  attempt  to  provide  a  remedy  for  the  wrong  which 
undoubtedly  existed,  and  their  refusal  to  permit  action  by  the  state 
did  not  confer  any  power  upon  the  nation  to  act 

"In  effect  it  reduced  to  impotence  the  only  body  which  did  have 
power,  so  that  in  this  case  the  decision,  although  nominally  against 
state  rights,  was  really  against  popular  rights,  against  the  democratic 
principle  of  government  by  the  people  under  the  forms  of  law. 

"If  such  decisions  as  these  two  indicated  the  court's  permanent  at- 
titude, there  would  be  real  and  grave  cause  to  give  alarm;  for  such  deci- 
sions, if  consistently  followed  up,  would  upset  our  whole  system  of 
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popular  government.  I  am,  however,  convinced,  both  from  the  incon- 
sistency of  these  decisions  with  the  tenor  of  other  decisions,  and,  fur- 
thermore, from  the  very  fact  that  they  are  in  such  flagrant  and  direct 
contradiction  to  the  spirit  and  needs  of  the  times,  that,  sooner  or  later, 
they  will  be  explicitly  or  implicitly  reversed. 

"I  mention  them  merely  to  illustrate  the  need  of  having  a  truly  na- 
tional system  of  government,  under  which  the  people  can  deal  effectively 
with  all  problems,  meeting  those  that  affect  the  people  as  a  whole  by 
affirmative  Federal  action,  and  those  that  affect  merely  the  people  of  one 
locality  by  affirmative  state  action." 

Judge  Alton  B.  Parker  Replies. 

Note :— Juda*  Parker,  il  wifl  be  lemembered.  wrote  the  pnrvaaine  opinion  of  the  Court  of  Appeal*  of  New 

York  a  the  "bake  «hop  cue  " 

"It  is  safe  to  assert  that  the  attack  upon  the  Supreme  Court  of  the 
United  States  by  Mr.  Roosevelt  in  his  address  to  the  legislature  of 
Colorado  will  not  be  approved  by  the  bench  and  bar  and  the  thoughtful 
people  of  this  country  who  appreciate  the  importance  of  the  judiciary 
in  our  governmental  system,  and  the  necessity  for  a  continuance  of  the 
existing  public  confidence  and  affection  in  our  courts. 

"It  happens  that  in  the  case  of  People  v.  Lachner,  referred  to  in  the 
address  as  the  bakeshop  case,'  the  prevailing  opinion  of  the  court  of 
appeals  of  this  state  was  written  by  myself,  with  concurring  opinions 
by  Judges  Gray  and  Vann.  Judge  O'Brien  and  Bartlett  wrote  dissent- 
ing opinions;  so  that  in  all  five  opinions  were  written  in  the  court  of 
appeals,  showing  the  appreciation  by  that  court  of  the  fact  that  the  ques- 
tion was  a  very  close  one  about  which  minds  must  differ;  indeed,  this 
fact  was  made  very  prominent  in  the  interesting  debates  around  the 
consultation  table,  as  well  as  in  the  opinions  written. 

"The  history  of  this  case  indicates  how  narrow  was  the  dividing  line 
between  upholding  and  rejecting  the  statute.  The  trial  judge  held  the 
statute  constitutional,  the  appellate  division  affirmed  his  decision  by  a 
vote  of  three  to  two,  and  the  court  of  appeals  affirmed  the  appellate 
division  by  a  vote  of  four  to  three.  The  Supreme  Court  of  the  United 
States  reversed  the  court  of  appeals  by  a  vote  of  five  to  four. 

"Every  judge  in  every  court  gave  to  this  important  question  his  best 
effort,  which  is  strongly  evidenced  by  the  differences  of  view  of  the 
members  in  the  several  courts.  That  fact  should  be  quite  sufficient 
to  protect  the  greatest  court  in  the  world  from  offensive  criticism  from 
any  source,  and  especially  from  one  who  heretofore  manifested  his  dis- 
satisfaction with  a  department  of  government  which  was  performing 
the  independent  functions  conferred  upon  it  by  the  Constitution  so 
as  to  neither  encroach  upon  its  co-ordinate  departments  of  government, 
nor  to  allow  them  to  encroach  upon  it" 


E.  N.  Fa 

"Mr.  Roosevelt  assails  the  members  of  the  greatest  legal  tribunal 
in  our  country,  simply  because  some  of  the  decisions  of  that  competent 
body  do  not  meet  his  approbation.  It  is  the  most  unwarranted  assump- 
tion the  American  people  have  heard  of  in  years." 

Jackson  H.  Raltton,  Washington,  D.  C,  itatea: 

"Colonel  Roosevelt  was  not  in  contempt  of  court  in  making  his  criti- 
cisms of  the  decisions  of  the  Supreme  Court." 
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Opportunities  for  Lawyers  in 
Our  Foreign  Possessions 

TP  HE  lawyer  who  would  seek  fame 
^  and  fortune  in  those  dominions  re- 
cently under  the  rule  of  Spain  ought, 
of  course,  thoroughly  to  understand  the 
Spanish  language.  In  the  Philippines 
legal  proceedings  are  conducted  in  this 
tongue,  and  will  be  for  some  years  to 
come.  Commercial  transactions  are 
mainly  carried  on  in  Spanish.  The  pub- 
lic archives  and  the  great  body  of  the 
laws  are  written  in  it,  and  probably  nine 
out  of  ten  of  a  lawyer's  possible  clients 
would  be  unable  to  consult  with  him  in 
any  other  form  of  speech.  Land  titles, 
the  records  of  which  are  preserved  in 
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Spanish,  are  a  prolific  source  of  liti- 
gation in  all  our  island  possessions. 

The  modernized  practice  in  these  coun- 
tries is  a  combination  of  the  common  and 
civil  law.  To  win  success,  a  lawyer 
should  be  well  grounded  in  the  prin- 
ciples of  the  latter  system.  In  this  re- 
spect, practitioners  who  have  gone 
abroad  from  Louisiana  have  a  decided 
advantage. 

The  Philippines  offer  the  widest,  al- 
though perhaps  not  the  most  attractive, 
field.  There  are  many  promising  loca- 
tions outside  of  Manila,  but  to  the  aver- 
age person  existence  in  the  Provinces 
would  be  irksome,  owing  to  the  bad  san- 
itary conditions  and  poor  water  supply. 
Continual  residence  in  a  tropical  climate 
is  also  apt  to  deteriorate  a  man  accus- 
tomed to  northern  latitudes.  This  fact 
is  recognized  by  the  government,  which 
gives  its  employees  periodic  leave  of  ab- 
sence. 

Porto  Rico,  although  densely  populat- 
ed, has  only  two  cities  of  over  35,000 
inhabitants,  and  the  field  there  is  com- 
paratively limited. 

In  the  Canal  Zone  legal  proceedings 
to  condemn  land  are  conducted  before 
the  Isthmian  Commission.  An  appeal 
lies  from  their  findings  to  the  Supreme 
Court  of  the  Canal  Zone.  Litigation, 
aside  from  condemnation  proceedings, 
consists  largely  of  criminal  cases,  most 
of  which  involve  petty  offenses. 

In  all  our  island  possessions  there  is 
a  young  native  bar  springing  up,  many 
of  the  members  of  which  have  received 
their  education  abroad. 

Hawaii  doubtless  presents  the  most  al- 
luring field.  Its  climate  is  unrivaled. 
Its  system  of  jurisprudence  is  founded 
upon  our  own.  Its  resources  are  being 
rapidly  developed. 

American  capital  is  pouring  in  a  gold- 
en stream  into  our  new  possessions,  and 
American  enterprise  wholly  dominates 
the  commercial  and  industrial  fields. 
There  is  great  corporate  activity,  and 
the  lawyer  who  can  secure  these  interests 
as  clients  has  a  prosperous  future  before 
him. 
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Canal  Zone  and  Citizenship 

^TF  HE  question  as  to  whether  the  time 
^  of  residence  in  the  Canal  Zone,  of 
alien  employees  of  the  United  States,  is 
allowed  by  law  to  count  in  making  the 
five  years'  residence  necessary  for  citi- 
zenship, has  been  called  to  the  attention 
of  the  Bureau  of  Naturalization  of  the 
Department  of  Commerce  and  Labor,  by 
an  inquiry  from  the  Canal  Commission. 
In  reply,  the  bureau  states  that  the  ques- 
tion is  one  of  a  judicial  character,  and 
that  it  can  only  express  its  opinion. 

The  bureau,  up  to  the  present  time, 
has  had  no  application  which  would  call 
attention  to  the  question,  but  is  inclined 
to  the  view  that  residence  in  the  Canal 
Zone  is  not  residence  in  the  United 
States,  within  the  meaning  of  the  nat- 
uralization law.  It  seems  to  be  definite- 
ly settled,  however,  that  residence  in  all 
other  territorial  possessions  of  the  Unit- 
ed States  is  deemed  residence  applicable 
to  the  five  years  necessary  for  naturaliza- 
tion. 

Penh  of  Pabtic  Officials 

OT  since  the  simple  days  before  fire- 
arms and  explosives  has  there  been 
any  adequate  protection  or  assurance 
against  assassination.  In  those  early 
times  a  ruler  in  a  dagger-proof  shirt  was 
safe  enough,  if  the  courtier  whose  priv- 
ilege it  was  to  taste  the  royal  food  for 
poison  was  faithful. 

But  no  precaution  can  offset  the  pistol 
or  the  bomb  in  the  hands  of  the  murderer 
who  disarms  suspicion  by  appearing  as 
one  of  the  crowd  of  well-wishers  and 
admirers  of  the  man  whom  he  is  about 
to  slay. 

"The  attempted  assassination  of  May- 
or Gaynor,"  says  the  Evening  Post,"  has 
inevitably  revived  queries  which  were  in 
everybody's  mouth  at  the  time  of  the 
murder  of  President  McKinley.  Cannot 
our  high  officials  be  securely  guarded 
from  such  perils?  Is  there  no  way  of 
making  the  penalty  for  crimes  of  this 
sort  so  fearful  as  to  prevent  them? 
Should  not  even  criticism  of  those  in 
responsible  positions  be  forbidden  as 
leading  to  crime?    To  these  questions 


the  answer  has  to  be  in  the  negative. 
Despite  all  the  precautions  that  can  be 
taken, — and  every  precaution  ought  to 
be  taken  continuously, — it  remains  true 
that  exposure  to  the  stroke  of  an  as- 
sassin has  to  be  set  down  among  the 
permanent  risks  of  men  prominent  in 
public  life.  As  King  Humbert  coolly 
said,  after  his  first  escape  from  at- 
tempted murder,  such  things  are  among 
the  hazards  of  the  trade.  The  mayor 
himself  not  long  ago  remarked  to  a 
friend  who  remonstrated  with  him  for 
going  about  unguarded,  that  no  one  but 
a  lunatic  could  desire  to  harm  him,  and 
against  lunatics  it  was  impossible  always 
to  be  protected. 

"The  truth  that  there  is  in  this  should 
not  lead  us  to  overlook  the  other  truth, 
that  our  chief  executives  ought  to  keep 
near  them  men  skilled  in  the  detection  of 
criminal  impulses.  The  fact  that  protec- 
tion cannot  be  made  absolute  is  no  reason 
for  not  making  it  as  full  as  possible. 
Secret  service  men  are  not  able  to  make 
the  life  of  a  President  perfectly  secure, 
but  they  can  greatly  diminish  the  haz- 
ards; can,  as  they  repeatedly  do,  turn 
away  cranks  and  megalomaniacs  and 
half-cracked  haunters  of  men  in  high  of- 
fice. 

"In  the  case  of  Mayor  Gaynor,  the 
vengeful  spirit  which  led  to  the  murder- 
ous attacks  upon  him  puts  sharply  before 
us  the  peculiar  risks  of  an  official  who 
seeks  to  render  government  honest  and 
efficient.  Here  was  an  employee  dis- 
charged for  ample  cause,  brooding  over 
his  fancied  wrongs,  nourishing  his  re- 
sentments and  desire  for  revenge,  until  it 
took  this  horrible  form.  But  any  exec- 
utive who  determinedly  sets  about  clean- 
ing up  the  public  service,  enforcing  econ- 
omies, resolutely  cutting  out  the  dead- 
wood,  dismissing  the  incompetent  and  the 
crooked,  is  certain  to  provoke  a  great 
amount  of  this  lurking  ill-will." 

It  is  predicted  in  Washington  that  the 
attempted  assassination  of  Mayor  Gay- 
nor will  hasten  legislation  for  the  better 
protection  of  high  officials  in  the  govern- 
ment service. 

Following  the  death  of  Garfield,  the 
act  of  succession  was  passed.  Since  the 
murder  of  McKinley,  there  has  been 
much  agitation  in  favor  of  Federal  legis- 
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lation  providing  for  some  drastic  prevent- 
ive or  penalty  for  attacks  on  public  of- 
ficials. 

One  measure  popularly  suggested  was 
the  death  penalty  for  the  mere  assault  on 
the  President  of  the  United  States  or 
anyone  in  line  of  succession  to  the  pres- 
idency. Another  was  to  allow  the  Fed- 
eral courts  jurisdiction  over  all  attempts 
upon  the  life  of  the  President,  Vice  Pres- 
ident, or  any  member  of  the  Cabinet. 
Still  another  provided  for  the  rigid  ex- 
clusion of  all  immigrants  of  anarchistic 
tendencies. 

Prominent  men  have  interested  them- 
selves in  this  particular  legislative  prob- 
lem. President  Roosevelt,  in  his  first  an- 
nual message,  urged  stricter  espionage 
or  deportation  of  anarchists.  In  addi- 
tion, he  asked  that  the  Federal  courts  be 
given  jurisdiction.  Nothing  came  from 
the  recommendation  further  than  that  ac- 
tion by  the  Senate  which  adopted  the 
Hoar  bill,  providing  that  the  death  pen- 
alty should  be  visited  upon  anyone  assas- 
sinating the  President ;  a  term  not  to  ex- 
ceed twenty  years  for  anyone  advising 
an  attack  upon  the  President;  a  death 
penalty  for  anyone  aiding  in  the  escape 
of  an  assassin  of  a  President,  and  pro- 
viding for  a  suitable  guard  for  the  Pres- 
ident by  Army  officers.  The  House 
passed  the  Hoar  bill  after  its  adoption 
by  the  Senate,  but  with  a  number  of  ob- 
jectionable amendments.  The  measure 
was  thrown  into  conference,  where  it 
died  without  action. 

Republican  and  Democratic  leaders 
alike  are  anxious  that  Congress  shall  take 
definite  action  on  the  subject. 

The  Sky  Lawyer 

|[  N  the  development  of  the  professions 
^  marching  on  with  the  progress  of  in- 
vention, the  aeroplane  lawyer  is  about 
to  appear. 

Men  seeking  mastery  of  the  air  are  in- 
vading the  United  States  Patent  Office, 
and,  at  the  present  rate  of  productivity 
in  aeronautic  ideas,  it  is  predicted  that 
the  volume  of  litigation  which  will  soon 
follow  will  be  incalculable.  There  are 
now  more  than  140  applications  for  pat- 
ents relating  to  the  single  point  of  auto- 
matic balance  for  air  craft.    In  addition 


there  are  hundreds  of  applications  for 
patents  for  motors,  planes,  propellers, 
skids,  and  other  essentials  in  air  naviga- 
tion. 

"From  the  present  outlook,"  a  patent 
lawyer  said  recently,  "we  will  soon  have 
in  this  country  a  new  crop  of  aeroplane 
lawyers,  men  who  have  specialized  in 
the  law  of  the  air,  and  who  keep  track 
of  the  hundreds  of  aeroplane  patents 
that  probably  will  be  granted." 

"Just  as  there  are  lawyers,"  says  the 
Lincoln  Nebraska  Journal,  "who  become 
especially  learned  in  the  regulations  gov- 
erning the  high  seas,  so  there  will  be 
men  before  long  making  a  specialty  of 
the  laws  governing  the  skies.  A  confer- 
ence of  jurists  from  the  various  nations 
has  been  held  at  Paris  at  different  times 
during  the  last  six  months,  for  the  pur- 
pose of  considering  the  rights  of  people 
who  use  the  skies,  and  also  the  rights  of 
people  who  own  land  under  them.  It 
will  require  a  long  time  to  work  out  an 
adequate  system  of  international  law 
governing  such  matters,  but  a  start  has 
been  made  by  an  agreement  that  'the  air 
over  inhabited  states,  including  the  3- 
mile  limit  of  the  sea,  is  free,  subject  to 
the  right  of  the  state  over  which  the  air 
space  exists  to  take  any  proper  and  nec- 
essary steps  for  the  national  protection 
and  for  the  protection  of  the  private 
rights  of  its  inhabitants.'  An  aviator 
flying  over  a  foreign  country  would  un- 
der this  arrangement  be  subject  to  the 
laws  of  that  country  only  in  so  far  as  his 
conduct  affects  the  rights  of  the  people  or 
the  security  of  the  government.  All 
events  happening  in  the  balloon  which  do 
not  touch  those  rights  would  be  subject 
to  the  jurisdiction  of  the  country  to  which 
the  aerostat  belonged.  This  is  applying, 
so  far  as  it  can  be  done,  the  principles 
underlying  the  admiralty  laws.  The  de- 
tails must  be  worked  out  as  experience 
shows  more  laws  to  be  necessary.  In 
the  course  of  the  next  twenty-five  years, 
the  law  of  the  sky  will  be  an  important 
branch  of  the  international  legal  regula- 
tions." 
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Deportation  of  un-     The  bureau  of  in- 
dcsirable  aliens.     sular  affairs  of  the 

War  Department 
has  been  informed  that  the  supreme 
court  of  the  Islands,  on  July  30,  de- 
cided that  the  Philippine  government 
possesses  all  powers,  military  and  civil 
and  judicial,  necessary  to  govern  the 
Islands,  and  has  power  and  duty  to 
deport  aliens  whose  presence  is  found 
injurious  to  public  good  and  domestic 
tranquility ;  that  the  governor  general  of 
the  Philippine  Islands  is  invested  with 
plenary  power  to  deport  obnoxious  aliens, 
and,  in  the  absence  of  express  rules  as 
to  methods,  he  may  use  such  methods  as 
his  judgment  and  conscience  dictate;  that 
the  judicial  department,  in  the  absence 
of  express  legislative  authority,  will  not 
intervene  to  control  such  power  or  to  in- 
quire if  the  governor  general  is  liable  in 
damages  for  its  exercise. 

This  decision  will  presumably  end  a 
controversy  which  arose  through  the  fol- 
lowing conditions:  For  more  than  a 
year  prior  to  August,  1909,  there  had 
been  developing  in  Manila  some  secret 
organizations  among  the  Chinese,  so 
powerful  that  they  finally  began  meas- 
ures similar  to  those  taken  by  similar  so- 
cieties in  San  Francisco,  and  which 
placed  reputable  Chinese  merchants  un- 
der a  system  of  blackmail  and  practically 
in  a  state  of  terror.  The  courts  were 
powerless,  as  the  perpetrators  of  crimes 
could  cither  intimidate  the  complainant 
and  his  witnesses,  or  produce  an  over- 
whelming array  of  witnesses  to  prove 
alibis,  or  present  evidence  in  support  of 
their  side  of  any  case. 

The  authorities  caused  twelve  men, 
members  of  these  secret  societies,  one  of 
them  being  a  prominent  citizen,  and  the 
others  being  classed  as  merchants  and 


property  holders,  to  be  delivered  to  the 
Chinese  consul  in  a  launch  August  20, 
1909. 

The  consul  receipted  for  their  personal 
and  registration  papers,  and  put  them  on 
a  steamer  specially  chartered  by  the  Chi- 
nese, which  bore  them  direct  to  Amoy, 
China. 

This  action  was  taken  in  the  absence 
of  the  governor  general,  but  on  his  return 
he  assumed  responsibility  for  it.  There 
was  considerable  local  excitement,  the  ac- 
tion of  the  government  being  criticized 
by  some  as  arbitrary,  but  the  great  ma- 
jority of  people  thoroughly  approved  the 
action  taken. 


Revival  by  partial  pay-  While  it  is  well 
ment  of  claim  dis-      settled,  in  this 
charged  in  bankruptcy,  country  at  least, 

that  the  moral 
obligation  of  the  debtor  to  pay  a  debt 
which  has  been  discharged  in  bankruptcy 
is  sufficient  to  support  an  express  and 
distinct  promise  to  do  so,  without  any 
new  consideration,  it  is  equally  well  set- 
tled that  partial  payments  are  not  suffi- 
cient, of  themselves,  to  revive  a  debt  so 
discharged,  nor  to  establish  a  new  prom- 
ise to  pay  the  same.  This  rule  is  ap- 
plied in  Matthcwson  v.  Needham,  81 
Kan.  340,  105  Pac.  436,  holding  that  the 
moral  obligation  to  pay  the  former  in- 
debtedness is  a  sufficient  consideration 
for  a  new  promise,  but,  in  order  to  re- 
vive a  liability  upon  a  claim  discharged 
in  bankruptcy,  there  must  be  an  express 
promise  to  pay  the  specific  debt.  A 
promise  cannot  be  implied  from  the  fact 
of  part  payment  or  other  circumstances. 
This  case  is  accompanied  in  26  L.R.A. 
( N.S.)  274,  by  a  note  reviewing  the  ear- 
lier authorities  dealing  with  the  question. 
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Extinguishment  of  The  point  whether 
lien  of  chattel  the  definite  surren- 
mortgage.  der  of  a  chattel 
mortgage  lien,  and 
the  acceptance  of  a  lien  of  a  different 
character  upon  the  same  property,  will 
extinguish  the  lien  of  the  mortgage, 
seems  to  have  been  brought  before  the 
courts  for  the  second  time  only,  in  Far- 
kas  v.  Third  Nat.  Bank,  133  Ga.  755,  66 
S.  E.  926,  holding  that  where  a  mort- 
gagor, on  maturity  of  his  debt,  pays  to 
the  mortgagee  a  certain  sum  of  money  on 
the  debt,  and  executes  a  new  note  for  the 
balance,  which  he  secures  by  hypothe- 
cating warehouseman's  receipts  for  nine 
bales  of  cotton,  being  the  same  cotton 
covered  by  the  mortgage,  and  the  mort- 
gagee enters  upon  the  note  and  mortgage 
the  word  "satisfied,"  and  surrenders  them 
to  the  mortgagor,  and  the  mortgage  is 
duly  canceled  on  the  record,  this  amounts 
to  an  extinguishment  of  the  mortgage, 
and  the  new  security  is  inferior  to  an 
intervening  mortgage  on  the  same  prop- 
erty, of  which  the  first  mortgagee  had 
notice  at  the  time  he  canceled  his  mort- 
gage and  accepted  the  new  security. 

Easements  created  by  The  general  and 
severance  of  tract  of  prevailing  rule 
land   with   apparent  with  reference  to 

benefit  existing.      easements  created 

by  severance  of  a 
tract  of  land  with  apparent  benefit  exist- 
ing, which  is  substantially  the  same  as  the 
common-law  rule,  is  that  where  an  own- 
er of  land  subjects  part  of  it  to  an  open, 
visible,  permanent,  and  continuous  serv- 
ice or  easement  in  favor  of  another  part, 
and  then  aliens  either,  the  purchaser  takes 
subject  to  the  burden  or  benefit,  as  the 
case  may  be.  This  rule  is  illustrated  by 
several  recent  cases.  In  Rollo  v.  Nel- 
son, 34  Utah,  116,  96  Pac.  263,  it  is 
held  that  the  easement  in  a  permanent  ce- 
ment walk  which  has  been  constructed 
by  a  property  owner  along  the  edge  of 
property  which  he  has  subdivided  into 
building  lots,  to  furnish  access  from  such 
lots  to  the  street,  will,  upon  severance  of 
the  property,  pass  to  the  grantees  of  the 
respective  portions  thereof. 

In  Liquid  Carbonic  Co.  v.  Wallace, 
219  Pa.  457,  68  Atl.  1021,  it  is  laid  down 
that  the  fact  that  a  road  over  one  por- 


tion of  a  tract  of  land  for  the  benefit  of 
another  portion  was  intended  by  the  own- 
er to  be  only  temporary  will  not  prevent 
a  right  to  its  permanent  use  from  pass- 
ing with  the  grant  of  the  latter  portion, 
where,  at  the  time  of  the  grant,  it  was 
apparent,  with  nothing  to  indicate  that 
it  was  not  intended  to  be  permanent. 

In  the  Oregon  case  of  German  Savings 
&  Loan  Co.  v.  Gordon,  102  Pac.  736,  it 
is  decided  that  a  passageway  inclosed  on 
both  sides,  consisting  of  planks,  with 
steps  leading  to  them  at  both  ends,  fur- 
nishing access  from  a  house  located  on 
one  street  to  a  parallel  street  in  the  rear, 
across  property  owned  by  the  one  who 
owns  the  house,  which  is  reasonably  nec- 
essary to  the  enjoyment  of  the  property 
on  which  the  house  is  located,  will  pass 
by  implication  with  a  grant  of  the  latter 
property. 

These  cases  are  accompanied  in  26 
L.R.A.(N.S.)  315,  by  an  exhaustive  sub- 
ject note  which  elaborates  the  large  body 
of  case  law  pertaining  to  the  subject. 

Measure  of  damages  Although  there  is 
for  right  of  way  for  a  conflict,  the 
telegraph  or  tele-  weight  of  author- 
phone  line.  ity  apparently  sus- 
tains the  right  of 
an  abutting  property  owner  to  compensa- 
tion where  telegraph  or  telephone  poles 
and  wires  are  placed  upon  a  public  street 
or  highway,  as  an  additional  servitude  is 
created.  The  measure  of  damages  when 
an  abutting  owner  is  entitled  to  compen- 
sation is  held  in  Illinois  Telegraph  News 
Co.  v.  Meine.  242  111.  568.  90  N.  E.  230, 
to  be  the  value  of  the  land  occupied  by 
the  poles,  and  the  amount  of  decrease  in 
the  value  of  the  land  between  the  poles, 
owing  to  the  right  of  the  company  to 
use  it  jointly  with  the  property  owner  for 
stringing  and  maintaining  the  wires.  The 
decisions  discussing  the  measure  of  dam- 
ages appropriate  in  such  cases  are  pre- 
sented in  a  note  appended  to  the  Meine 
Casein26L.R.A.(N.S.)  189. 

Effect  of  prczious  The  recent  Michi- 
divorccs  upon  right  gan  case  of  Orton 
to  divorce.        v.  Orton,  123  N.  W. 

1103,  26  L.R.A.(N. 
S.)  276,  holds  that  an  absolute  divorce 
cannot  be  denied  to  one  establishing  a 
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statutory  ground  therefor,  because  she 
had  already  obtained  one  divorce,  and 
another  had  been  granted  against  her 
for  her  own  fault,  when  proper  investi- 
gation on  her  part  would  have  shown  her 
that  her  latest  matrimonial  venture  could 
not  be  a  happy  one,  even  though  the  stat- 
ute provides  that  the  divorce  may  be 
granted  whenever,  in  the  opinion  of  the 
court,  the  circumstances  of  the  case  shall 
be  such  that  it  will  be  discreet  and  proper 
so  to  do.  This  appears  to  be  a  case  of 
first  impression  on  the  effect  upon  one's 
right  to  divorce  of  the  fact  that  his  or 
her  previous  marriages  had  been  dis- 
solved by  divorce. 

Fraudulent  procure-  By  the  great  weight 
ment  of  genuine  sig-  of  authority  it  is 
nature  as  forgery,  held  that  fraudu- 
lently procuring  a 
genuine  signature  to  an  instrument  does 
not  constitute  forgery.  In  conformity 
with  this  rule  it  is  held  in  State  v.  Pfeif- 
fer,  243  111.  200,  90  N.  E.  680,  26  L.R.A. 
(N.S.)  138,  that  one  who  secures  the 
execution  of  a  duplicate  note  by  fraudu- 
lently representing  that  the  original  was 
lost  or  destroyed  does  not,  by  passing  it 
for  value,  become  guilty  of  forgery,  un- 
der a  statute  making  the  passing  or  ut- 
tering of  a  forged  instrument  forgery, 
on  the  theory  that  the  note  is  in  fact  false 
because  it  is  not  what,  on  its  face,  it  pur- 
ports to  be.  The  cases  upon  the  subject 
are  collated  in  a  note  which  accompanies 
the  L.R.A.  report  of  the  case. 

Closing  highzvay  against  The  recent 
automobiles.  Maine  case  of 

State  v.  Mayo, 
75  Atl.  295,  is  authority  for  the  proposi- 
tion that  the  legislature  may,  without  im- 
pairing the  constitutional  right  to  equal 
protection  of  the  laws,  or  the  right  of 
pursuing  happiness,  authorize  a  munic- 
ipal corporation  to  close  to  automobiles 
dangerous  streets,  the  use  of  which  by 
such  machines  may  endanger  the  lives  of 
their  occupants  or  of  those  driving  horses 
upon  the  streets.  The  case  also  deter- 
mines that  an  ordinance  forbidding  the 
use  of  automobiles  on  highways  con- 
structed over  deep  ravines  and  along  the 
edges  of  cliffs,  to  protect  the  lives  of  the 
occupants  of  such  vehicles  and  of  those 


attempting  to  use  horses  along  the  roads, 
is  reasonable.  The  decision  is  accom- 
panied in  26  L.R.A.(N.S.)  602,  by  a 
note  upon  the  power  to  prohibit  the  use 
of  automobiles  upon  public  thorough- 
fares, which  is  supplementary  to  an  ear- 
lier note  to  Christy  v.  Elliott,  1  L.R.A. 
(N.S.)  221. 

Admissibility  in  crim-  A  judgment  for 
inal  prosecution  of    or  against  an  ac- 
judgment  ren-        cused  person  is 
dered  in  civil         not  admissible  in 
action.  a  criminal  prose- 

cution wherein 
he  is  prosecuted  for  the  transaction  in- 
volved in  the  civil  proceeding,  since  the 
parties  in  the  two  actions  are  not  iden- 
tical, and  the  judgment  in  the  civil  ac- 
tion is  rendered  on  a  mere  preponder- 
ance of  the  evidence,  which  would  not 
be  sufficient  in  a  criminal  case  to  satisfy 
the  jury  beyond  a  reasonable  doubt.  This 
rule  was  applied  in  State  v.  Weil,  83 
S.  C.  478,  65  S.  E.  634,  holding  that  a 
judgment  enjoining  a  liquor  nuisance, 
founded  on  ex  parte  affidavits  in  a  pro- 
ceeding in  which  defendant  did  not  ap- 
pear, is  not  admissible  in  evidence  in  a 
criminal  prosecution  against  him  for  sell- 
ing intoxicating  liquor  in  violation  of 
law. 

Duty  of  carrier  to  ac-  The  question  of 
cept  sick  or  dis-      the  duty  of  a 
abled  passenger.      common  carrier 

to  accept  a  phys- 
ically or  mentally  disabled  person  as  a 
passenger  is  presented  in  the  recent  Mas- 
sachusetts case  of  Connors  v.  Cunard 
Steamship  Co.  90  N.  E.  601,  holding  that 
a  common  carrier  is  bound  to  accept  as 
a  passenger  one  who  is  ill,  provided  it 
can  furnish  the  necessary  accommoda- 
tions, and  the  passenger  is  willing  to  pay 
for  what  he  demands.  But,  as  appears 
bv  the  note  which  accompanies  this  case 
in  26  L.R.A.  (N.S.)  171,  the  right  of 
sick  and  decrepit  persons  to  be  transport- 
ed is  not  unlimited.  Nor  can  a  carrier  be 
compelled  to  accept  an  unattended  insane 
person  or  an  intoxicated  person  as  a  pass- 
enger. On  the  other  hand,  however,  it 
is  not  justified  in  refusing  to  accept  an 
individual  as  a  passenger  upon  the  sole 
ground  that  he  is  blind. 
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Liability  of  carrier  to  An  interesting 
passenger  who  falls  question  is  pre- 
over  fender.  sented  in  Powers 
v.  Connecticut  Co. 
82  Conn.  665,  74  Atl.  931,  which  holds 
that  a  street  car  company  is  not  liable 
for  injury  to  a  former  passenger  who, 
after  alighting  from  the  car,  is  injured 
by  falling  over  the  rear  fender,  which 
has  become  loose  from  the  fastenings 
intended  to  keep  it  up  while  the  car  is 
running  in  the  opposite  direction,  and 
has  fallen  into  the  position  which  it 
should  occupy  if  it  were  in  front  of  the 
car,  where  the  company  does  not  know 
that  it  is  down,  and  the  passenger  might 
discover  that  fact  by  proper  attention,  al- 
though the  accident  occurs  after  dark. 
The  few  decisions  bearing  on  this  point 
are  collected  in  a  note  which  accompanies 
the  case  in  26  L.R.A.(N.S.)  405. 

Effect  of  bankruptcy  A  question  which 
of  contractor  on  has  apparently  been 
right  to  enforce  ma-  considered  by  the 
terialman's  lien.  courts  but  once  be- 
fore is  raised  in 
Pike  Bros.  Lumber  Co.  v.  Mitchell,  132 
Ga.  675,  64  S.  E.  998,  holding  that,  in 
order  to  foreclose  a  materialman's  lien 
for  material  furnished  a  contractor  to  be 
used  in  improving  the  property  of  an- 
other, it  is  necessary  that  the  material- 
man have  judgment  against  the  contract- 
or in  a  previous  action,  or  the  contract- 
or must  be  sued  concurrently  in  the 
foreclosure  proceedings  with  the  owner 
of  the  property  improved.  If  the  con- 
tractor be  adjudged  a  bankrupt,  so  that 
no  judgment  in  personam  can  be  had 
against  him  in  an  action  at  law,  his  im- 
munity from  liability  to  a  personal  judg- 
ment will  not  give  the  materialman  a 
right  to  foreclose  his  lien  in  equity 
against  the  property  improved. 

What  constitutes  "scri-  The  recent  Eng- 
ous  and  permanent     lish  case  of  Hop- 
disablement."         wood    v.  Olive 
and  Partington, 
Limited,  102  L.  T.  Rep.  790.  says  the 
Law  Times,  is  one  of  the  very  few  cases, 
if  not  the  only  one,  that  has  come  before 
the  court  on  the  question  as  to  what 
amounts  to  "serious  and  permanent  dis- 


ablement" within  the  meaning  of  the 
workmen's  compensation  act,  subsection 
2c.  This  statute  relieves  an  employer 
from  liability  to  pay  compensation  to  a 
workman  who  is  injured  by  accident  aris- 
ing out  of  and  in  the  course  of  his  em- 
ployment, if  the  injury  is  attributable  to 
his  "serious  and  wilful  misconduct,  .  .  . 
unless  the  injury  results  in  death  or  seri- 
ous and  permanent  disablement." 

In  the  case  referred  to  the  workman 
was  a  lad  employed  at  certain  paper  mills. 
His  work  was  to  catch  the  paper  as  it 
came  off  the  cutting  machine,  and  at 
the  end  of  the  week  to  clean  the  machine. 
On  one  occasion  he  started,  in  breach  of 
his  employers'  regulations,  to  perform 
that  latter  duty  while  the  machine  was 
still  running,  with  the  result  that  his 
right  hand  was  caught  in  a  cogwheel,  and 
his  first  and  third  fingers  were  cut  off  at 
the  top  joint.  The  county  court  judge 
had  no  course  open  but  to  find  that  the 
workman  had  been  guilty  of  "serious 
and  wilful  misconduct."  His  Honor 
held,  however,  that  the  injury  which  the 
workman  had  sustained  amounted  to 
"serious  and  permanent  disablement" 
within  the  meaning  of  the  subsection. 
He  accordingly  gave  effect  to  the  excep- 
tion in  favor  of  the  workman,  and  awards 
ed  him  compensation.  That  the  disable- 
ment, if  it  was  "disablement"  at  all,  was 
"permanent,"  there  was  no  gainsaying. 
But  whether  it  was  "serious"  enough  to 
satisfy  the  subsection  was  another  con- 
sideration. The  court  of  appeal,  adopt- 
ing the  view  taken  by  the  county  court 
judge,  declared  that  it  was.  "The  work- 
man," said  the  master  of  the  rolls  (Coz- 
ens-Hardy),  "may  be  disabled  in  the  la- 
bor market  from  being  employed  in  in- 
numerable occupations  which  otherwise 
would  possibly  have  been  open  to  him. 
This  renders  it  a  serious  disablement, 
and  it  is  not  one  of  a  temporary  char- 
acter." Lord  Justice  Buckley  gave  it 
as  his  opinion  that  "disablement"  meant 
the  same  thing  as  "disable."  that  is  to 
say,  less  able  to  earn  his  full  wages. 
Loss  of  portions  of  two  fingers  of  the 
right  hand  would  unquestionably,  in  cer- 
tain callings,  render  a  workman  much 
less  able  to  earn  full  wages.  Regarded 
in  that  light,  he  would  be  both  seriously 
and  permanently  disabled. 
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Harness  as  "ways,  The  recent  Massa- 
works,  and  ma-     chusetts    case  of 
chinery."         Murphy  v.  O'Neil, 
90  N.  E.  406,  26 
L.R.A.(N.S-)  146,  holding  that  the  har- 
ness used  in  connection  with  a  merchant's 
delivery  is  not  part  of  the  "ways,  works, 
and  machinery,"  within  the  meaning  of  a 
statute  making  him  liable  for  injuries  to 
a  servant  for  defects  therein,  the  same 
as  to  strangers,  seems  to  be  one  of  first 
impression. 

Liability  of  municipal  The  question 
corporation  for  tort  in  whether  a  mu- 
connection  rvith  prop-  nicipal  corpora- 

erty  used  by  it.      tion  may  be  made 

to  respond  in 
damages  for  a  tort,  either  of  misfeasance 
or  nonfeasance,  in  connection  with  a  par- 
ticular department  of  municipal  activity, 
depends,  according  to  the  weight  of  au- 
thority, upon  the  question  whether  the 
duties  of  that  department  pertain  to  the 
public  or  to  the  private  functions  of  the 
municipality;  and  the  same  criterion  ap- 
plies to  the  liability  of  a  municipality  for 
torts  in  connection  with  buildings  used 
by  it.  This  view  is  confirmed  by  the  re- 
cent Kentucky  case  of  Columbia  Finance 
&  T.  Co.  v.  Louisville,  122  S.  W.  860, 
holding  that  a  municipal  corporation  is 
not  liable  for  the  negligence  of  one  op- 
erating an  elevator  in  the  city  hall,  which 
is  erected  and  maintained  for  the  trans- 
action of  its  public  affairs.  The  case  is 
accompanied  in  25  L.R.A.(N.S.)  88,  by 
a  note  discussing  the  considerable  body  of 
case  law  pertaining  to  the  subject. 

A  similar  question  arose  in  Libby  v. 
Portland,  105  Me.  370,  74  Atl.  805,  26 
L.R.A.(N.S.)  141,  in  which  it  is  held 
that  a  municipal  corporation  which  right- 
fully attempts  to  operate,  for  its  own 
benefit,  a  farm  within  its  limits,  is  liable 
for  injury  to  one  rightfully  on  the  prem- 
ises, through  a  step  which  it  negligently 
permits  to  become  out  of  repair. 

Civil  liability  for  The  law  undoubtedly 
negligent  use  of  requires  a  very  high 
firearms.  degree  of  care  from 
all  persons  using  fire- 
arms in  the  immediate  vicinity  of  others, 
no  matter  how  lawful  or  innocent  such 
use  may  be.   It  was  held  in  the  recent 


case  of  Rudd  v.  Bvrnes,  156  Cal.  636, 
105  Pac.  957,  26  L.R.A.(N.S.)  134,  that 
a  member  of  a  party  of  hunters  is  negli- 
gent as  matter  of  law  in  firing  at  an  ob- 
ject moving  through  bushes  which  con- 
ceal it,  without  taking  time  to  discover 
what  it  is,  which  results  in  his  hitting  a 
member  of  the  party.  A  discussion  of 
the  earlier  cases  on  this  subject  may  be 
found  in  a  note  accompanying  the  case 
of  Siefker  v.  Paysee,  4  L.R.A.(N.S.) 
119. 

Doctrine  of  "last  A  novel  application 
clear  chance."  of  the  doctrine  of 
"last  clear  chance"  is 
made  in  Chesapeake  &  O.  R.  Co.  v.  Haw- 
kins, 174  Fed.  597,  holding  that  a  rail- 
road company  which  removes  from  its 
track  a  child  of  tender  years  which  is  at 
play  there,  in  order  to  let  an  engine  and 
car  pass,  must,  in  case  the  engine  is  to 
stop  a  short  distance  away  and  return, 
either  place  the  child  in  care  of  someone 
competent  to  take  charge  of  it,  or  take 
such  care  in  the  return  of  the  engine  as 
is  required  from  the  knowledge  of  the 
child's  situation.  As  shown  by  the  note 
which  accompanies  this  decision  in  26 
L.R.A.(N.S.)  309,  the  doctrine,  as  ordi- 
narily applied,  operates  to  relieve  the  per- 
son injured,  or  the  person  bringing  the 
action  in  the  event  of  the  death  of  such 
person,  from  the  effect  of  his  or  her  own 
antecedent  negligence,  which,  but  for 
such  doctrine,  would  have  constituted 
contributory  negligence,  and  thus  defeat- 
ed the  action,  even  assuming  that  the 
negligence  of  defendant  had  been  estab- 
lished. There  is  no  apparent  reason, 
however,  why  it  should  not  be  applied,  as 
in  this  case,  so  as  to  obviate  the  effect 
of  the  antecedent  negligence  of  the  cus- 
todian of  the  child,  assuming  that  such 
negligence  would  otherwise  have  been 
imputable  to  the  child. 


Bringing  in  new  par-  It  is  held  in  the 
ties  by  cross  bill  or  recent  case  of 
cross  complaint.  Patton  v.  Mar- 
shall, 97  C.  C.  A. 
610,  173  Fed.  350,  that  the  omission  of 
necessary  parties  from  a  bill  in  equity 
cannot  be  supplied  by  the  filing  of  a  cross 
bill.  As  appears  by  the  note  accompany- 
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ing  this  case  in  26  L.R.A.  (N.S.)  127, 
there  is  considerable  conflict  among  the 
decisions  as  to  the  propriety  of  bringing 
in  new  parties  by  cross  bill.  The  principal 
authority  for  the  rule  adopted  in  Patton 
v.  Marshall  and  other  cases  holding  that 
new  parties  may  not  be  added  by  cross 
bill  is  a  dictum  of  Curtis,  J.,  in  Shields  v. 
Barrow,  17  How.  130,  15  L.  ed.  158,  as 
follows:  "New  parties  cannot  be  intro- 
duced into  a  cause  by  a  cross  bill.  If  the 
plaintiff  desires  to  make  new  parties,  he 
amends  his  bill,  and  makes  them.  If  the 
interest  of  the  defendant  requires  their 
presence,  he  takes  the  objection  of  non- 
joinder, and  the  complainant  is  forced  to 
amend,  or  his  bill  is  dismissed.  If  at 
the  hearing  the  court  finds  that  an  indis- 
pensable party  is  not  on  the  record,  it 
refuses  to  proceed.  These  remedies  cov- 
er the  whole  subject,  and  a  cross  bill  to 
make  new  parties  is  not  only  improper 
and  irregular,  but  wholly  unnecessary." 

A  number  of  courts,  however,  have 
adopted  the  rule  that,  when  affirmative 
relief  is  sought  by  a  cross  bill,  new  par- 
ties who  are  necessary  to  that  relief,  or 
to  a  complete  determination  of  the  ques- 
tions raised,  may  be  brought  in. 

Under  the  Codes  it  has  been  repeated- 
ly held  that  new  parties  may  be  brought 
in  by  a  cross  complaint  when  they  are 
necessary  to  a  complete  determination  of 
the  controversy,  although  the  right  has 
sometimes  been  denied  under  special  cir- 
cumstances. 

Conditional  pardon.  Under  the  consti- 
tutional provision 
conferring  the  pardoning  power  upon  the 
governor  (Okla.  Const,  art.  6,  §  10),  it 
is  held  in  Re  Ridley,  106  Pac.  549,  26 
L.R.A.(N.S.)  110,  that  the  governor  has 
exclusive  power  to  parole  a  convict,  with 
such  restrictions  and  limitations  as  he 
may  deem  proper,  and,  upon  a  violation 
by  such  convict  of  the  terms  and  condi- 
tions of  his  parole,  the  governor  has 
power  to  revoke  his  parole,  and  direct 
that  such  convict  be  rearrested,  and  re- 
turned to  custody,  and  required  to  serve 
out  the  unexpired  part  of  the  sentence  of 
the  court,  as  though  no  parole  had  been 
granted,  even  after  the  time  his  sentence 
would  have  ended  but  for  the  suspension 
thereof  by  the  parole. 


The  cases  dealing  with  the  right  of  the 
pardoning  power  to  require  one  who  has 
committed  a  breach  of  the  conditions  of 
his  pardon  to  serve  out  his  term,  even 
after  the  expiration  of  the  term,  will  be 
found  gathered  in  the  notes  and  decisions 
to  Ex  parte  Prout,  5  L.R.A.(N.S.) 
1064;  Scott  v.  Chichester,  16  L.R.A. 
(N.S.)  304;  and  Re  Kelly,  20  L.R.A. 
(N.S.)  337. 

The  decisions  upon  this  subject  are 
not  uniform.  The  reason,  if  not  the 
weight  of  authority,  seems  to  sustain  the 
proposition  that  the  conditions  annexed 
to  the  pardon  of  a  convicted  criminal 
cannot  be  enforced  after  the  expiration 
of  his  sentence. 

Constitutionality  of  leg-  It  is  held  in 
islative  limitation  of     the  California 
hours  of  labor.        case    of  Ex 

parte  Martin, 
106  Pac.  235,  that  a  statute  limiting  the 
hours  of  labor  in  mines  and  smelting  and 
reduction  works  is  not  special  legislation, 
and  does  not  grant  special  privileges  and 
immunities,  nor  lack  uniformity  of  opera- 
tion, because  it  does  not  apply  alike  to 
all  classes  of  laborers  engaged  in  occupa- 
tions dangerous  to  health.  The  earlier 
cases  upon  the  subject  are  collated  in  a 
note  to  People  v.  Williams,  12  L.R.A. 
(N.S.)  1130,  to  which  the  note  appended 
to  the  Martin  Case  in  26  L.R.A.(N.S.) 
242,  is  supplementary. 

Competency  of  physi-  A  question 
cian  or  spiritual  which  seems 
adviser  to  testify.       not  to  have  been 

previously  be- 
fore the  courts  is  presented  in  the  recent 
Iowa  case  of  Blossi  v.  Chicago  &  N.  W. 
R.  Co.  123  N.  W.  360,  26  L.R.A. (N.S.) 
255.  holding  that  the  attending  physician 
of  an  injured  person  is  competent  to  tes- 
tify to  the  facts  of  the  securing  from 
him,  by  the  one  responsible  for  the  in- 
jury, of  a  release  from  liability  therefor. 
The  case  further  decides  that  the  spirit- 
ual adviser  of  an  injured  person,  who 
is  called  to  act  as  interpreter  in  a  trans- 
action looking  to  a  release  of  liability  of 
the  one  causing  the  injury,  is  not  incom- 
petent to  testify  to  the  facts  bearing  upon 
the  obtaining  of  it. 
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Pollution  of  water  The  question  wheth- 
course  by  stock.  er  one  is  liable  in 
damages,  or  can  be 
enjoined  from  letting  his  cattle  or  other 
live  stock  have  access  to  a  stream  or  other 
body  of  water,  or  from  maintaining  yards 
or  pens  inclosing  them  near  such  stream, 
because  of  a  resulting  pollution  of  the 
water,  depends  upon  the  further  ques- 
tion whether  or  not  the  use  so  made  of 
the  stream  is  a  reasonable  use;  the  rule 
being  well  established  that  each  riparian 
owner  is  entitled  to  a  reasonable  use  of 
the  waters  as  an  incident  to  his  owner- 
ship, and  that  the  use  of  each  must  be 
consistent  with  the  rights  of  others.  This 
rule  is  well  illustrated  by  the  recent 
Washington  case  of  McEvoy  v.  Taylor, 
105  Pac.  851,  holding  that  the  owner  of 
land  on  which  a  small  stream  arises, 
forming  a  small  pond  near  its  source, 
cannot  be  enjoined  by  a  lower  riparian 
owner  from  letting  his  live  stock  and 
geese  have  access  to  the  pond,  although 
they  pollute  the  water  to  some  extent, 
since  the  use  is  merely  a  reasonable  one, 
which  he  is  entitled  to  make.  The  case 
law  upon  the  question  is  discussed  in  a 
note  accompanying  this  case  in  26  L.R.A. 
(N.S.)  222. 

Sufficiency  of  designa-  To  say  what  is 
tion  of  goods  sold  out  a  sufficient  selec- 
of  larger  lot.  tion  or  designa- 
tion of  goods 
sold  out  of  a  larger  lot  to  effect  a  change 
of  ownership  from  seller  to  buyer  is 
made  difficult  in  dubious  cases  by  the 
long-established  and  universally  preva- 
lent doctrine  that  a  sale  of  anything  in 
existence  and  a  deliverable  state,  in  the 
vendor's  possession,  is  complete  and 
passes  title  eo  instantt  as  soon  as  the  bar- 
gain is  struck  and  a  price  is  agreed  up- 
on, without  either  a  change  of  possession 
or  payment  of  the  price.  It  is  still  more 
difficult  when,  as  is  usual,  the  principals 
in  the  contract  of  sale  and  purchase  fail 


distinctly  to  express  their  purpose  with 
respect  of  passing  the  title,  and  their  in- 
tentions have  to  be  spelled  out  from  the 
contract,  and  the  circumstances  amid 
which  the  bargain  was  made. 

This  question  is  fully  elaborated  in  a 
subject  note  appended  to  the  case  of  Bar- 
ber v.  Andrews,  in  26  L.R.A. (N.S.)  1, 
also  reported  in  29  R.  I.  51,  69  Atl.  1, 
and  holding  that  a  sale  of  20  tons  of  hay 
from  a  larger  quantity  in  a  mow  is  com- 
plete, so  as  to  prevent  its  subsequent  at- 
tachment as  the  property  of  the  seller, 
although  there  was  no  distinguishing 
mark  placed  upon  it,  and  the  portion  sold 
is  not  separated  from  the  portion  re- 
tained, where  it  is  agreed  that  the  amount 
sold  shall  be  taken  to  be  the  10,000  cubic 
feet  lying  nearest  a  specified  wall  of  the 
barn,  extending  from  side  to  side  of  the 
mow. 

Liability  of  city  con-  An  exception  to 
fining  flood  waters    the  general  rule 
within  banks  of     that    a  riparian 
stream.  proprietor  has  no 

right  to  erect  a 
levee  or  artificial  bank  along  the  margin 
of  a  stream,  which  will  cause  superabun- 
dant water,  in  time  of  ordinary  floods,  to 
flow  upon  or  injure  the  lands  of  the  op- 
posite or  other  riparian  proprietors,  is 
presented  in  the  recent  Iowa  case  of  Wal- 
ters v.  Marshalltown,  120  N.  W.  1046, 
holding  that  a  municipality  which,  act- 
ing under  statutory  authority  and  with 
ordinary  skill  and  prudence,  raises  the 
grade  of  a  street  so  as  to  confine  flood 
water  of  a  stream  to  the  channel,  is  not 
liable  for  injur)-  thereby  inflicted  upon 
lower  riparian  property  by  the  increased 
flow  of  water  over  it.  By  the  note  ac- 
companying this  case  in  26  L.R.A. (N.S.) 
199,  and  which  discusses  the  few  earlier 
decisions  upon  the  question,  it  appears 
that  no  authority  has  been  found  which 
directly  supports  the  court  in  the  deci- 
sion. 
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Hawaii  Goes  Wet. — By  a  vote  of  more 
than  three  to  one,  the  territory  of  Ha- 
waii, which  recently  went  through  the 
throes  of  a  sharp  contest  on  the  liquor 
question,  has  decided  against  the  pro- 
posed law,  which  would  prohibit  all  man- 
ufacture or  sale  of  intoxicants.  Every 
island  returned  a  majority  for  the  sa- 
loons, the  total  vote  being  7,283  against 
2,185.  Just  as  in  several  of  the  southern 
states,  where  the  presence  of  the  negroes 
induced  thousands  to  vote  for  state-wide 
prohibition,  consideration  for  the  native 
element  in  Hawaii  was  the  main  argu- 
ment on  the  "dry"  campaign. 

Hawaii  Prospering  Under  Organic  Act. — 
Interest  in  Hawaii  now  centers  in  the 
working  of  the  organic  act  passed  at  the 
last  session  of  Congress. 

"This  act  assures  a  more  liberal  policy 
of  dealing  with  the  government  lands," 
said  Senator  J.  N.  Dowsett,  of  the  Ha- 
waiian territorial  legislature,  to  a  Sun  re- 
porter. "Homesteaders  may  now  apply 
for  the  opening  of  public  lands  whether 
they  are  under  lease  or  not,  provided  in 
the  former  case  the  leases  contain  a  with- 
drawal cause.  It  is  hoped  that  as  a  re- 
sult a  good  class  of  homesteaders  will 
take  up  the  lands  rather  than  that  specu- 
lators should  get  it,  and  the  new  law 
makes  this  possible.  The  last  paper  I  got 
from  Honolulu  contained  a  proclamation 
of  Governor  Frear  announcing  the  open- 
ing of  large  tracts  on  the  different  is- 
lands, which  is  the  first  of  such  proclama- 
tions. 

"Hawaii  is  now  very  prosperous,  as 
sugar  is  bringing  a  good  price.  One  or 
two  cotton  plantations  that  have  been 
started  are  prosperous.  There  is  much 
land  not  fit  for  sugar  growing  which  is 
good  for  cotton  or  pineapples." 


□  □ 


It  will  be  news  to  many  to  hear  that 
Hawaii  is  doing  a  big  business  in  For- 
mosa with  machinery,  and  putting  up 
sugar  factories  complete,  but  Mr.  C. 
Hedemann,  manager  of  the  Honolulu 
Iron  Works  Company,  says  that  his  com- 
pany has  already  installed  five  such  fac- 
tories, and  when  in  Japan  recently  he 
closed  a  contract  for  a  sixth. 

"At  Honolulu,"  he  said,  "we  have 
foundries  and  machine  shops,  copper- 
smith and  blacksmith  shops,  and  em- 
ploy 600  mechanics,  all  Caucasians. 
The  business  has  been  established  for 
fifty  years,  but  since  annexation  people 
in  the  islands  have  spent  over  $100,000,- 
000  in  developing  the  industry  of  cane 
sugar,  which  in  all  the  factories  except 
one  is  made  into  what  is  called  raw 
sugar,  to  be  sent  partly  to  San  Francis- 
co, but  mostly  to  New  York  and  Phila- 
delphia, and  sold  under  contract  to  the 
American  Sugar  Refining  Company. 
The  sugar  industry  has  developed  per- 
haps 100  per  cent  in  the  last  ten  years, 
and  in  its  development  brought  an  in- 
creasing demand  for  the  newest  designed 
machinery,  particularly  that  which  will 
save  labor.  We  have  built  in  the  last  ten 
years  nine  factories  in  the  Hawaiian  Is- 
lands, the  smallest  with  a  capacity  for 
grinding  500  tons  a  day,  and  the  largest 
2,500  tons." 

Philippine  Independence.— The  Hon. 
Manuel  L.  Quezon,  resident  commission- 
er and  delegate  from  the  Philippines, 
says  the  New  Orleans  Picayune,  made 
an  eloquent  appeal  to  the  House  of  Rep- 
resentatives in  Washington  at  its  last 
session,  for  the  independence  of  the  Ar- 
chipelago. He  gave  full  credit  to  the 
United  States  for  the  many  benefits  that 
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American  rule  has  conferred  on  the  is- 
lands, and  particularly  for  the  embellish- 
ment and  improvement  of  the  city  of 
Manila,  but  he  pointed  out  that  all  these 
benefits  had  only  accentuated  the  strong 
desire  of  the  Philippine  people  for  inde- 
pendence. 

While  Mr.  Quezon  admitted  that  much 
had  been  done  for  public  education,  and 
that  commerce  had  been  stimulated  by 
the  construction  of  good  roads  and  high- 
ways, he  claimed  that,  notwithstanding 
all  these  benefits,  his  people  felt  the  rule 
of  the  Americans  was,  after  all,  a  for- 
eign yoke,  which  they  desired  to  have 
removed.  It  was  a  constant  source  of 
humiliation  for  the  people  of  the  islands 
to  feel  that  they  were  subjects  of  a 
power,  without  the  possibility  of  becom- 
ing citizens  and  having  a  voice  in  the 
shaping  of  the  laws  under  which  they 
are  governed  as  a  colonial  possession. 

While  the  appeal  of  the  Philippine 
delegate  will  no  doubt  find  a  sympathetic 
response  among  many  Americans,  still 
the  fact  remains  that  the  controlling 
forces  in  the  United  States  are  opposed 
to  any  disposition  of  the  islands  which 
would  loosen  the  control  which  is  now 
exercised  over  them.  The  appeal  has,  in 
fact,  fallen  on  deaf  ears  as  far  as  Con- 
gress is  concerned. 

The  one  weak  point  about  according 
independence  to  the  Philippines  is  the 
fact  that,  if  independent,  they  would  not 
be  able  to  maintain  their  autonomy  with- 
out the  assistance  and  protection  of  the 
United  States.  Cuba,  which  now  holds 
that  relation  to  us,  is  a  sufficiently  heavy 
burden,  without  undertaking  the  more  se- 
rious one  in  the  case  of  a  domain  so  far 
removed  as  the  Philippines.  To  be  re- 
sponsible for  the  autonomy  and  good  be- 
havior of  the  Philippines,  without  any 
authority  or  power  over  them,  would  be 
an  intolerable  burden. 

Were  the  islands  to  be  granted  inde- 
pendence outright,  without  an  American 
protectorate  or  any  responsibility  on  our 
part  for  their  future  administration,  it 
would  be  tantamount  to  turning  them 
over  to  any  foreign  power  strong  enough 
to  take  and  hold  them.  Left  to  them- 
selves, the  islands  would  soon  lapse  into 
a  state  of  unrest  and  revolution,  which 
would  invite  foreign  aggression. 


News  despatches  recently  stated  that 
Leonardo  Osorio  Reyes,  twice  elected 
governor  of  Cavite,  Philippine  Islands, 
and  who  served  as  governor  of  that  live- 
ly province  when  President  Taft  was  the 
Governor  General,  enjoying  a  personal 
friendship  with  the  nation's  Chief  Execu- 
tive, visited  him  at  Beverly  recently,  and 
spent  a  pleasant  hour  and  a  half  on  the 
veranda  of  the  President's  cottage  at 
Burgess  Point,  exchanging  reminiscences 
of  the  days  when  Mr.  Taft  ruled  over  the 
islands.  Putting  up  a  patriotic  plea  of 
independence  of  the  Filipinos,  former 
Governor  Reyes  told  President  Taft  that 
his  people  felt  that  they  were  capable  of 
governing  themselves,  and  were  eager 
that  they  might  have  the  opportunity  to 
show  that  they  could  conduct  their  own 
affairs. 

The  President  listened  with  interest 
and  told  his  old-time  friend  that  he  ap- 
preciated the  wonderful  strides  that  had 
been  made  in  the  Philippines,  but  said  he 
did  not  think  that  the  time  was  ripe,  for 
perhaps  a  generation  or  so,  for  real  inde- 
pendence for  the  Filipinos.  He  told 
Reyes  that  he  wanted  to  visit  the  islands 
again,  and  that  he  watched  with  interest 
the  progress  in  the  Philippines. 

Jacob  M.  Dickinson,  our  Secretary  of 
War,  found  it  necessary  during  his  re- 
cent visit  to  the  islands,  to  define  the 
limitations  of  a  cabinet  officer  and  to  ex- 
plain to  the  Filipinos  the  nature  of  his 
visit.  At  Lucena,  a  reception  was  given 
in  honor  of  Secretary  Dickinson  and 
Governor  General  Forbes,  and  one  of  the 
members  of  the  assembly,  who  was  pre- 
sented to  the  Secretary,  urged  immediate 
independence  for  the  islands.  Another 
assemblyman,  as  an  alternative,  urged  a 
popular  Constitution  and  an  elective  Sen- 
ate. In  replying,  Secretary  Dickinson 
said  that  there  were  limitations  to  the 
position  of  a  cabinet  officer,  and  he  re- 
gretted that  the  Filipinos  apparently  had 
been  cruelly  and  reprehensibly  misin- 
formed as  to  the  significance  and  purpose 
of  his  visit.  He  said  Congress  was  the 
only  place  where  the  political  status  of 
the  island  could  be  discussed. 

The  islanders  might  just  as  well  make 
tip  their  minds  once  and  for  all  that  their 
status  as  American  colonists  will  indefi- 
nitely continue. 
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Case  and  Comment 


Filipinos  Have  Portal  Bank*.- While  Am- 
ericans are  wondering,  says  the  Minneap- 
olis Journal,  when,  where,  and  how  the 
postal  savings  system  is  to  be  established, 
the  untutored  native  may  waive  his  pass 
book,  and  remark  that  in  the  Philippines 
the  postal  savings  bank  is  an  old  thing. 
Whether  beads  and  clam  shells  and  brass 
rods  are  received  as  deposits  is  not  men- 
tioned, but  the  main  fact  is  that  the  wards 
in  the  far  Pacific  have  a  privilege  not  yet 
accorded  to  their  guardians. 

A  recent  report  received  at  the  Treas- 
ury Department  shows  that  there  are  in 
the  Islands  280  postoffices  at  which  de- 
posits are  received.  There  were  12,331 
depositors,  and  the  amount  of  the  money 
they  had  placed  in  the  care  of  the 
government  was  1,621,275  pesos  or  Phil- 
ippine dollars,  worth  50  cents  in  United 
States  money.  The  government  in  using 
the  money  is  protected  by  the  guaranties 
of  banks  with  which  a  part  of  the  postal 
funds  have  been  deposited. 

Investments  have  also  been  made  by 
the  government  officials  in  charge  of  the 
postal  banks,  in  Manila  city  bonds  and 
railroad  bonds  and  in  first  mortgages. 
Among  the  depositors  are  3,542  Ameri- 
cans, 7,709  Filipinos,  398  Europeans, 
and  264  Asiatics.  The  rate  of  interest 
on  deposits  is  2y2  per  cent,  but  the  gov- 
ernment reserves  the  right  to  change  the 
rate  at  the  end  of  any  year. 

The  system  has  worked  satisfactorily 
to  all  concerned.  The  Philippines  were 
favored  with  postal  banks  in  advance  of 
the  states,  because  they  were  not  obliged 
to  await  action  by  Congress.  When  the 
President  became  convinced  a  few  years 
ago  that  postal  savings  would  be  a  good 
thing  for  the  Filipinos,  he  ordered  the 
system  established,  and  it  was  done. 
Congress  postponed  action  for  years,  and 
it  was  not  until  the  closing  hours  of  the 
last  session  that  a  postal  savings  law  was 
passed. 

The  Bath  Tub  Ordinance.— Aurora,  Illi- 
nois, by  police  and  health  board,  remarks 
the  Minneapolis  Journal,  enjoins  the  bath 
once  a  week  upon  each  and  every  citizen. 
In  the  name  of  sanitation,  this  invasion 
is  made  of  personal  liberty.  Shade  of 
Thomas  Jefferson,  what  crimes  against 


individual  freedom  are  being  committed 
in  this  unrepublican  age! 

Is  the  age  of  sumptuary  legislation  to 
return?  Is  what  we  are  to  wear,  to  eat, 
how  we  are  to  live,  in  what  manner,  with 
what  proportion  of  luxuries,  to  be  pre- 
scribed by  statute,  explicit  and  manifold, 
until  we  are  hedged  in  worse  than  they 
are  in  Germany  by  placards  bearing  the 
word  Verboten  (forbidden)  ?  Are  we  to 
recur  to  the  blue  laws  of  Connecticut, 
and,  if  still  allowed  to  kiss  our  wives  on 
Sundays,  be  forbidden  kissing  our  chil- 
dren week  days,  on  account  of  microbes  ? 

The  sumptuary  legislation  of  the  past 
fell  into  disrespect  primarily  because  of 
its  folly.  It  harassed,  without  being  pro- 
vocative of  any  good.  On  the  contrary. 
And  out  of  that  quarrel  with  the  concrete 
viciousness  of  concrete  laws  arose  the  ab- 
stract notion,  formulated  into  a  political 
principle,  of  the  inherent  wrong  of  such 
legislation. 

Nobody  proposes  in  this  period  a  re- 
turn to  the  sumptuary  ordinances  of  the 
past,  which,  if  correspondent  to  the  cus- 
toms of  the  Sixteenth  and  Seventeenth 
Centuries,  grew  irksome  in  the  Eigh- 
teenth and  intolerable  in  the  Nineteenth. 

But  there  exists  no  abstract  evil  in 
sumptuary  mandates.  A  sumptuary  or- 
dinance dictated  by  reason  and  science 
must  in  practice  work  good,  and  is  a  very 
different  matter  from  a  sumptuary  ordi- 
nance arisen  from  an  obsolete  custom,  or 
grown  out  of  a  worn-out  superstition. 

Science  is  merely  in  the  beginning  of 
its  practical  application  to  the  conduct  of 
life,  and  to  impose  correct  science  of  liv- 
ing upon  citizens  is  not  tyranny,  but 
sound  policy  and  beneficent  exercise  of 
power.  Care  will  have  to  be  exercised  to 
prevent  fad  legislation.  But  there  is 
proved  science  as  well  as  speculative 
science,  and  it  is  not  tyranny  to  compel 
individuals  to  wash,  and  not  to  expecto- 
rate upon  sidewalks.  A  physically  filthy 
person  in  these  days  is  a  sanitary  peril 
and  a  public  nuisance. 

The  Parole  of  Federal  Prisoners. — Con- 
gress seems  to  be  quite  as  much  im- 
pressed with  the  new  notions  about  the 
parole  of  prisoners  and  the  probation 
svstem,  says  the  Daily  Picayune,  as  many 
of  the  individual  states  appear  to  be. 
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It  has  recently  passed  a  law  which  will, 
if  the  President  approves  it,  make  things 
decidedly  easier  for  the  constantly  in- 
creasing number  of  Federal  prisoners 
who  are  incarcerated  for  violating  the 
Federal  statutes. 

Under  the  new  law,  any  Federal  pris- 
oner who  is  sentenced  to  a  year  or  more, 
and  for  less  than  a  lifetime,  who  has  not 
had  a  previous  conviction,  and  has  be- 
haved himself  well,  is  entitled  to  his  pa- 
role after  having  served  one  third  of  his 
time.  If  in  any  way  he  violates  the  terms 
of  his  parole,  he  may  be  ordered  back  to 
prison.  There  is  to  be  a  parole  board  in 
each  judicial  district,  consisting  of  a  Fed- 
eral judge,  some  private  citizen,  and  the 
superintendent  of  prisons  at  Washington. 
These  are  to  determine  in  each  case 
whether  a  convict  is  entitled  to  a  parole, 
and  issue  orders  for  his  release. 

This  law  is  very  similar  to  the  parole 
and  probation  systems  now  in  force  in  a 
number  of  the  states.  Where  the  new 
system  has  been  tried  it  is  said  to  have 
worked  well,  and  it  is  reported  that  the 
number  of  paroled  prisoners  who  violate 
their  parole  is  extremely  small.  The 
whole  idea  is  that,  where  prisoners  re- 
main in  prison  for  long  terms  of  years 
for  first  offenses,  they  become  confirmed 
criminals,  with  little  hope  of  reformation, 
whereas  the  release  of  first  offenders 
after  a  certain  period,  on  parole  and  un- 
der surveillance,  gives  them  an  oppor- 
tunity to  redeem  themselves  and  become 
again  useful  citizens. 

It  is  to  be  feared,  however,  com- 
ments the  Evening  Post,  that  this  act 
has  been  hastily  and  unadvisedly  passed. 
Among  the  crimes  with  which  the 
penal  laws  of  the  United  States  deal, 
there  is  one  class  to  which  the  usual  ar- 
guments in  favor  of  the  indeterminate 
sentence  and  the  parole  system  are  singu- 
larly inapplicable.  Such  crimes  as  bank 
wrecking,  systematic  defrauding  of  the 
government,  or  criminal  financial  opera- 
tions generally,  are  committed  by  men  not 
because  they  have  never  had  an  oppor- 
tunity for  self-development,  nor  because 
they  have  never  acquired  habits  of  order 
or  of  regular  work.  And  when  they  are 
put  in  prison,  the  object  of  the  law  is  not 
at  all — or  at  most  in  an  insignificant  de- 
gree— to  prevent  a  repetition  of  the  same 


or  a  similar  crime  by  the  same  person. 
Such  a  man  finds  no  difficulty  in  being 
the  most  exemplary  of  prisoners;  he 
needs  no  prison  discipline  to  make  him 
polite,  neat  in  his  person,  punctual  in  his 
daily  tasks,  efficient  in  the  despatch  of 
work.  Whether  his  sentence  should  be  a 
year  or  six  years  or  twenty  years  is  a 
question  the  true  answer  to  which  de- 
pends not  on  the  facts  developed  dur- 
ing his  prison  life,  but  on  the 
facts  brought  before  judge  and  jury 
at  his  trial.  He  suffers  in  prison 
for  one  purpose,  and  one  purpose  only, — 
that  knowledge  of  the  dire  punishment 
which  society  thinks  it  necessary  to  im- 
pose for  his  crime  may  prevent  others 
from  committing  it.  To  confuse  his  case 
with  that  of  the  shiftless  or  hopeless  fel- 
low who  falls  into  the  clutches  of  the  law 
through  the  commission  of  some  petty 
crime  is  to  lose  sight  of  the  sole  weighty 
purpose  of  the  law  in  this  most  important 
domain. 

This  enactment  would  not  only  indi- 
rectly, but  directly,  also  open  the  prison 
doors  to  convicted  bank  officers  and  oth- 
ers unfaithful  to  a  public  trust.  It  would 
except  from  the  benefits  only  persons 
guilty  of  murder,  rape,  or  incest;  which 
is  as  much  as  to  say  that  any  Federal 
convict  could  have  his  parole  after  serv- 
ing one  third  of  the  term  for  which  he 
was  sentenced, — for  murder,  rape,  and 
incest  are  punishable  under  Federal  laws 
only  when  committed  on  Federal  terri- 
tory or  on  the  high  seas,  on  American 
vessels,  or  on  pirate  craft. 

This  act  may  also  be  criticized  on  the 
ground  that  where  Federal  prisoners  are 
confined  in  a  reformatory  institution  of 
a  state  it  makes  the  parole  law  of  such 
state  applicable,  and  puts  the  execution  of 
the  law  and  the  supervision  of  the  dis- 
charged convicts  in  the  hands  of  the 
local  parole  officers.  This  would  apply 
to  the  paroling  of  Federal  convicts  as 
many  different  rules  as  there  are  state 
institutions  harboring  such  prisoners; 
and  the  state  laws  would  often  be  ill 
adapted  to  meet  the  exigencies  of  the 
Federal  criminal  law. 

Are  Island  States  Coming? — The  chief 
features  of  the  Olmstead  bill,  recently 
passed  by  the  House  of  Representatives, 
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says  the  Boston  Transcript,  are  the  boon 
of  citizenship  and  the  provisions  it  makes 
for  a  bicameral  Porto  Rican  legislature, 
both  branches  of  which  shall  eventually 
be  elective.  The  senate  in  the  begin- 
ning will  have  an  appointive  majori- 
ty, the  chiefs  of  the  executive  gov- 
ernment, but  at  each  election  one 
elective  senator  is  to  supplant  an  ap- 
pointive senator.  Seven  elections  will  be 
enough  to  eliminate  altogether  the  ap- 
pointive element  of  the  Senate's  member- 
ship. In  the  meantime,  the  elective  sena- 
tors will  have  become  the  majority.  The 
suffrage  of  the  island  is  restricted  under 
the  bill  by  educational  and  property  qual- 
ifications which  will  materially  reduce 
the  electorate.  It  is  also  required  that 
the  members  of  the  popular  branch, 
which  has  from  the  first  been  elective, 
shall  be  actual  residents  of  the  districts 
they  are  chosen  to  represent.  Under  the 
present  methods,  it  is  declared,  dominat- 
ing influence  is  easily  acquired  by  a  few 
politicians  who  select  their  constituencies 
for  themselves.  Briefly,  Porto  Rico's 
"Constitution,"  or  organic  law,  is  recast, 
and  is  assimilated  to  the  American  model. 

Though  the  Olmstead  act,  if  passed, 
will  be  the  most  radical  piece  of  legisla- 
tion affecting  Porto  Rico  put  upon  our 
statute  book,  it  yet  will  be  logical  in  view 
of  our  policy  towards  that  possession. 
Almost  unnoted  by  the  American  people, 
Porto  Rico  has  gone  step  by  step,  with 
brief  halts  intervening,  towards  the  por- 
tal of  the  Union.  Conquered  by  the 
United  States  but  twelve  years  ago,  and 
ceded  to  it  by  the  treaty  of  Paris. 
Porto  Rico  for  a  short  period  had 
none  but  military  government.  A 
temporary  tariff  was  established,  which 
was  succeeded  by  absolute  free  trade 
with  the  United  States.  A  civil  gov- 
ernment supplanted  military  rule,  and 
with  it  or  after  it  came  a  variety  of 
changes,  all  headed  towards  ultimate  as- 
similation. The  election  of  a  popular 
house  of  the  legislature  by  practically 
manhood  suffrage,  the  application  of  the 
United  States  coastwise  maritime  laws  to 
trade  between  this  country  and  the  island, 
were  steps  in  a  direction  which  those  who 
authorized  them  endeavored  to  conceal 


from  themselves.  A  year  or  two  ago, 
another  illustration  of  the  process  of 
Americanization  was  afforded  by  the  con- 
version of  the  Porto  Rico  regiment  from 
a  local  "provisional"  corps,  whose  exist- 
ence depended  from  year  to  year  on  ap- 
propriations, into  an  organization  of  the 
"permanent  establishment."  It  had  been 
found  that  if  young  Porto  Ricans  were 
not  commissioned  among  its  officers, 
local  sentiment  would  be  affronted,  while, 
if  they  were,  the  anomaly  was  pre- 
sented of  American  officers  who  were  not 
Americans  citizens.  In  a  similar  spirit 
Congress  changed  the  status  of  the  resi- 
dent commissioner  of  Porto  Rico  in 
Washington  from  that  of  an  envoy,  to 
that  of  a  territorial  delegate.  Like  the 
Philippine  commissioner,  the  commis- 
sioner of  Porto  Rico  now  sits  in  the 
House,  participates  in  the  debates,  and 
does  everything  but  vote.  Twelve  years 
ago  those  Republican  leaders  who  backed 
up  McKinley  were  a  unit  against  even 
the  probability  of  Porto  Rico  and  Luzon 
entering  the  Union.  The  late  Orville  H. 
Piatt,  of  Connecticut,  had  as  great  a 
share  as  any  Senator  in  bringing  about 
the  retention  of  the  Philippines  and  the 
acquisition  of  Porto  Rico,  and  his  words 
may  be  cited  as  expressing  the  governing 
opinion  that,  because  we  had  insular  pos- 
sessions, we  need  not  have  island  states. 
Writing  to  Professor  Fisher,  of  Yale, 
Senator  Piatt  thus  defined  his  position : 

"The  Philippines  would  belong  to  us, 
rather  than  become  a  part  of  us.  We 
should  govern  them,  or  see  that  they 
were  governed,  and,  if  we  discharge  our 
duty  to  them  in  that  respect  as  we  should, 
it  will  be  to  their  incalculable  benefit. 
The  idea  that  we  cannot  under  our  sys- 
tem acquire  or  possess  any  country,  ter- 
ritory, or  even  island  of  the  sea,  unless 
we  intend  to  admit  our  acquisition  to  the 
full  privilege  of  statehood,  has,  in  my 
mind,  no  foundation  to  rest  upon." 

Since  Senator  Piatt's  day  we  have  been 
drifting  away  from  the  "colonial  sys- 
tem" he  contemplated,  and  towards  an 
"Americanization,"  that  is  irresistibly 
''rawing  our  island  possessions  to  the 
portals  of  statehood. 
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The  thirty-third  annual  meeting  of  the 
American  Bar  Association  convened  at 
Chattanooga,  Tennessee,  on  August 
30th.  President  Charles  F.  Libby,  of 
Maine,  presided. 

The  report  of  the  committee  on  inter- 
national law  mentions  the  summary  exe- 
cution of  the  Americans,  Cannon  and 
Groce,  in  Nicaragua  last  November. 
The  court  martial  and  death  of  the  for- 
eigners, the  report  says,  who  seem  to 
have  been  regularly  commissioned  by 
Estrada  and  to  have  complied  with  the 
rules  of  civilized  warfare,  were  acts  of 
inhumanity  and  also  betokened  a  nation- 
al animosity  which  the  United  States 
was  justified  in  resenting. 

The  committee  on  commerical  law  re- 
ported its  conviction  that  the  national 
bankruptcy  act  is  a  wise  measure.  It 
recommended  every  effort  to  prevent  the 
repeal  of  this  act.  The  committee  re- 
ported that  it  had  requested  suggestions 
from  prominent  business  men  and  that 
one  such  suggestion  was  for  the  enact- 
ment of  a  Federal  law  making  exemption 
under  the  bankruptcy  law  uniform 
throughout  the  United  States.  The  ex- 
isting law  preserves  the  several  state  laws 
with  their  various  interpretations  of 
exemption,  making  it  difficult  for  credit 
men  to  compute  a  basis  for  credit. 

To  mitigate  the  law's  delays  the  special 
committee  to  suggest  remedies  and  for- 
mulate proposed  laws  to  prevent  delay 
and  unnecessary  cost  in  litigation  urged 
that  influence  be  brought  to  bear  to  se- 
cure the  passage  of  the  following  legis- 
lation, which  is  already  before  Congress : 

"First,  that  issues  of  fact  may  be 
found  specially  by  a  grand  jury,  re- 
serving the  decision  of  questions  of  law 


for  subsequent  consideration  by  the  trial 
judge  or  by  the  appellate  court,  with  pow- 
er to  order  final  judgment  upon  the  law 
held  applicable  to  the  facts  by  the  jury. 

"Second,  that  judgment  shall  be  ren- 
dered upon  the  merits,  without  regard  to 
technical  errors  that  do  not  affect  the 
merits." 

This  committee  also  declared  that  the 
rules  in  admiralty  in  many  districts  are 
sources  of  delay  and  unnecessary  ex- 
pense to  litigants.  Objection  was  made 
to  rules  requiring  the  testimony  of  all 
witnesses  to  be  reduced  to  writing  and 
in  some  districts  to  be  printed  before  it 
can  be  considered. 

The  committee  on  laws  reporting  and 
digesting  declared  that  "there  can  be  no 
question  but  that  the  bulk  of  our  re- 
ported decisions  is  becoming  intolerably 
large."  It  was  suggested  that  the  bar 
insist  that  decisions  of  no  effect  in  the 
elucidation  or  development  of  law  should 
not  be  reported.  The  committee  also 
said  that  there  is  need  for  a  digest  giv- 
ing a  comprehensive  statement  in  logical 
order  of  the  whole  body  of  law  as  it 
exists  in  the  United  States  to-day. 

The  committee  of  the  National  Civic 
Federation  of  Reform  in  Legal  Pro-, 
cedure  of  the  American  Bar  Association 
of  which  R.  W.  Breckenridge,  of  Ne- 
braska, is  chairman,  has  adopted  the  fol- 
lowing recommendation  to  be  embodied 
in  a  reformed  criminal  practice  code : 

"No  indictment  or  information  shall  be 
held  defective  at  any  stage  of  the  pro- 
ceedings provided  it  fully  informs  the  de- 
fendant of  the  offense  with  which  he  is 
charged. 

"Upon  any  second  or  subsequent  trial 
of  a  criminal  cause  the  testimony  of  any 
witness  who  testified  on  a  former  trial 
and  is  dead  or  beyond  the  knowledge  of 
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the  court  may  be  introduced  by  the  prose- 
cution or  defense." 

The  officers  elected  for  the  ensuing 
year  are :  President,  Edgar  H.  Farrar,  of 
New  Orleans;  secretary,  George  White- 
lock,  of  Baltimore;  assistant  secretary; 
Albert  C.  Ritchie,  of  Baltimore ;  treasur- 
er, Frederick  E.  Wadhams,  of  Albany, 
New  York;  executive  committee,  Fred- 
erick W.  Lehman,  St.  Louis;  William 
O.  Hart,  New  Orleans ;  Ralph  W.  Breck- 
enridge,  Omaha;  Lvnn  Helm,  Los  An- 
geles ;  John  Hinkley,  Baltimore. 

Tendencies  in  Legislation 

In  his  annual  address  before  the 
American  Bar  Association,  President 
Charles  F.  Libby,  of  Portland,  Maine, 
said  that  while  the  results  of  the  efforts 
of  legislative  bodies  are  large  in  vol- 
ume it  is  evident  from  the  number  of 
bills  killed  that  discretion  is  used.  "The 
situation  indicates,"  he  said  "that  we 
have  drifted  away  from  the  viewpoint 
of  the  fathers,  that  the  best  govern- 
ment is  the  one  that  governs  least, 
and  have  forgotten  that  wise  legis- 
lation should  always  follow  but  not  an- 
ticipate public  sentiment."  The  speaker 
emphasized  a  point  he  has  always  in- 
sisted upon, — that  the  sole  function  of 
law  and  legislation  is  to  secure  to  the  in- 
dividual the  utmost  liberty  he  can  enjoy 
consistent  with  like  liberty  to  others. 
Touching  upon  the  subject  of  freedom. 
President  Libby  described  the  condition 
of  affairs  which  has  created  the  profes- 
sional politician, — the  lack  of  watchful- 
ness by  the  citizens.  "Caucuses  and 
conventions,"  he  declared,  "have  failed 
•to  express  the  wishes  of  the  people  be- 
cause the  majority  of  voters  have  neg- 
lected to  participate  in  their  action,  and 
have  left  the  field  to  those  who  make  a 
profession  of  politics.  If  every  citizen 
did  his  duty,  there  would  be  no  place  for 
the  professional  politician." 

The  speaker  declared  the  necessity  of 
facing  serious  questions : 

"Has  our  dual  system  of  government 
outlived  its  usefulness?  Is  our  repre- 
sentative form  of  government  a  failure? 
Has  the  time  come  to  establish  a  more 
centralized  form  of  government  at  Wash- 
ington by  a  transfer  to  the  Federal  gov- 


ernment of  important  powers  reserved 
to  the  state  ?"  The  proposed  income  tax 
amendment,  he  declared,  must  result  in 
the  impairment  of  the  powers  and  re- 
sources of  the  individual  states.  The 
speaker  held  that  if  an  income  tax  is  ever 
a  wise  measure  it  should  be  reserved  for 
great  national  emergencies  in  which  the 
necessity  of  large  additional  revenue 
overrules  all  objections.  Throughout  a 
lengthy  and  elaborate  argument  and 
presentation  of  conditions,  President 
Libby  showed  his  opinion  that  the  Ameri- 
can people  should  not  seek  to  get  away 
from  the  intentions  of  the  men  who 
wrote  the  Constitution,  or  take  any  step 
toward  a  pure  democracy  instead  of  a 
republic. 

President  Libby  set  forth  that  the  great 
number  of  immigrants  received  into  the 
United  States  from  all  foreign  countries 
has  had  a  great  deal  to  do  with  fostering 
the  demand  for  change  of  government, 
the  hostility  for  institutions.  The  work 
of  bringing  about  uniformity  of  state 
laws,  undertaken  by  the  association  and 
directly  done  by  the  conference  of  com- 
missioners on  uniform  state  laws,  re- 
ceived praise  from  the  lips  of  the  presi- 
dent, who  said :  "It  will,  if  persistently 
pursued,  prove  to  be  a  bond  of  union  be- 
tween the  states  and  a  safeguard  against 
radical  changes  in  our  present  form  of 
republican  government." 

Referring  to  the  part  the  legal  profes- 
sion is  to  play  in  solving  some  of  the 
questions  to  which  he  had  made  refer- 
ence, President  Libby  said :  "We  cannot 
escape  the  responsibility  of  leadership  if 
we  would.  In  public  affairs  it  is  our 
function  to  lead,  not  to  follow ;  to  advise, 
not  to  obey.  The  future  of  this  world 
rests  largely  upon  the  wisdom,  courage, 
and  statesmanship  of  our  profession, — 
a  wisdom  which  hastens  slowly  and 
knows  the  value  of  self  restraint,  a  cour- 
age to  withstand  as  well  as  to  lead,  a 
statesmanship  which  is  guided  by  the 
experience  of  the  past  and  sustained  by 
an  abiding  faith  in  the  future." 

"At  a  time  when  speeches  full  of  sound 
are  being  vociferously  delivered  and  vo- 
ciferously reported,"  says  the  Boston 
Transcript,  "it  is  not  always  easy  to  hear, 
or  even  to  find  in  print,  a  temperate  and 
thoughtful  address  like  that  which  was 
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given  at  Chattanooga  before  the  Ameri- 
can Bar  Association  by  President  Charles 
F.  Libby,  of  Portland.  All  the  more 
does  it  seem  a  duty  and  a  pleasure  to  re- 
peat his  warning  against  the  current  de- 
lusions that  all  the  ills  of  humanity  can 
be  healed  by  acts  of  Congress;  that  're- 
form' of  our  institutions  is  needed,  rath- 
er than  reform  in  our  standards  of  citi- 
zenship; that  the  time  has  come  to  es- 
tablish at  Washington  a  more  centralized 
form  of  government  by  a  transfer  of  im- 
portant powers  possessed  by  the  states, 
and  that  it  is  every  man's  right  to  in- 
terpret the  Constitution  for  himself  with- 
out reference  to  the  decisions  of  the 
courts.  Such  ideas  flourish  because  a 
new  nation  of  mixed  characteristics  is 
growing  up  in  this  country,  and  'ama- 
teur statesmen,  find  plastic  material  in 
immigrants  or  sons  of  immigrants  for 
whom  our  ideals  and  traditions  have  lit- 
tle meaning." 

The  Lawyer  and  the  Community 

President  Woodrow  Wilson,  of 
Princeton  University,  in  addressing  the 
American  Bar  Association  upon  this 
theme,  said  in  part : 

"We  are  lawyers.  This  is  the  field  of 
our  knowledge.  We  are  servants  of  so- 
ciety, officers  of  the  courts  of  justice. 
Our  duty  is  a  much  larger  thing  than  the 
mere  advice  of  private  clients.  In  every 
deliberate  struggle  for  law  we  ought  to 
be  the  guides,  not  too  critical  and  unwill- 
ing, not  too  tenacious  of  the  familiar 
technicalities  in  which  we  have  been 
schooled,  not  too  much  in  love  with  prec- 
edents and  the  easy  maxims  which  have 
saved  us  the  trouble  of  thinking,  but 
ready  to  give  expert  and  disinterested  ad- 
vice to  those  who  purpose  progress  and 
the  readjustment  of  the  frontiers  of  jus- 
tice. 

"So  long  as  we  have  written  constitu- 
tions, courts  must  interpret  them  for  us, 
and  must  be  the  final  tribunals  of  inter- 
pretation. I  am  speaking  of  the  promi- 
nence and  ascendency  of  lawyers  in  the 
practical  political  processes  which  pre- 
cede the  judgments  of  the  courts.  Until 
the  Civil  War  came  and  the  more  debat- 
able portions  of  our  fundamental  law 
were  cut  away  by  the  sword,  the  very 


platforms  of  parties  centered  upon  ques- 
tions of  legal  interpretation,  and  lawyers 
were  our  guiding  statesmen. 

"Lawyers  have  been  sucked  into  the 
maelstrom  of  the  new  business  system  of 
the  country.  That  system  is  highly  tech- 
nical and  highly  specialized.  It  is  divided 
into  distinct  sections  and  provinces,  each 
with  particular  legal  problems  of  its  own. 
Lawyers,  therefore,  everywhere  that 
business  has  thickened  and  had  a  large 
development,  have  become  experts  in 
some  special  technical  field.  They  do  not 
practise  law.  They  do  not  handle  the 
general,  miscellaneous  interests  of  so- 
ciety. They  are  not  general  counselors 
of  right  and  obligation.  They  do  not 
bear  the  relation  to  the  business  of  their 
neighborhoods  that  the  family  doctor 
bears  to  the  health  of  the  community  in 
which  he  lives.  They  do  not  concern 
themselves  with  the  universal  aspects  of 
society. 

"Our  reforms  must  be  legal  reforms. 
It  is  a  pity  they  should  go  forward  with- 
out the  aid  of  those  who  have  studied  the 
law,  those  who  know  what  is  practicable 
and  what  is  not,  those  who  know,  or 
should  know,  if  anybody  does,  the  his- 
tory of  liberty." 

Corporations  Do  No  Wrong 

In  his  address  before  the  American 
Bar  Association,  President  Woodrow 
Wilson,  of  Princeton  University,  de- 
clared : 

"Corporations  do  not  do  wrong.  In- 
dividuals do  wrong,  the  individuals  who 
direct  and  use  them  for  selfish  and  il- 
legitimate purposes,  to  the  injury  of  so- 
ciety and  the  serious  curtailment  of  pri- 
vate rights.  Guilt,  as  has  been  very  truly 
said,  is  always  personal.  You  cannot 
punish  corporations.  Fines  fall  upon  the 
wrong  persons,  more  heavily  upon  the 
innocent  than  upon  the  guilty,  as  much 
upon  those  who  knew  nothing  whatever 
of  the  transactions  for  which  the  fine  is 
imposed  as  upon  those  who  originated 
and  carried  them  through, — upon  the 
stockholders  and  the  customers,  rather 
than  upon  the  men  who  direct  the  policy 
of  the  business.  If  you  dissolve  the  of- 
fending corporation,  you  throw  great  un- 
dertakings out  of  gear. 
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"A  modern  corporation  is  an  economic 
society,  a  little  economic  state, — and  not 
always  little,  even  as  compared  with 
states.  Many  modern  corporations  wield 
revenues  and  command  resources  which 
no  ancient  state  possessed,  and  which 
some  modern  bodies  politic  show  no  ap- 
proach to  in  their  budgets.  The  econom- 
ic power  of  society  itself  is  concentrat- 
ed in  them  for  the  conduct  of  this,  that, 
or  the  other  sort  of  business.  The  func- 
tions of  business  are  differentiated  and 
divided  amongst  them,  but  the  power  for 
each  function  is  massed. 

"Society  cannot  afford  to  have  individ- 
uals wield  the  power  of  thousands  with- 
out personal  responsibility.  It  cannot  af- 
ford to  let  its  strongest  men  be  the  only 
men  who  are  inaccessible  to  the  law. 
Modern  democratic  society,  in  particular, 
cannot  afford  to  constitute  its  economic 
undertakings  upon  the  monarchical  or 
aristocratic  principle,  and  adopt  the  fic- 
tion that  the  kings  and  great  men  thus 
set  up  can  do  no  wrong  which  will  make 
them  personally  amenable  to  the  law 
which  restrains  smaller  men :  that  their 
kingdoms,  not  themselves,  must  suffer 
for  their  blindness,  their  follies,  and  their 
trangressions  of  right." 

Efficiency  of  American  Bar 

In  his  address  delivered  before  the 
American  Bar  Association,  Col.  W.  A. 
Henderson,  of  Knoxville,  said :  "In  my 
opinion,  we  have  to-day  in  America  as 
efficient  a  bar  as  has  ever  graced  the 
world.  As  an  old  campaigner,  pausing 
a  moment  on  the  wayside,  watching  the 
young  soldiers  of  Themis  as  they  march 
on  to  the  firing  line,  my  heart  throbs  with 
that  hope  which  approaches  foreknowl- 
edge, that  advances  are  being  continually 
made  in  industry,  in  ability,  in  honor,  in 
trustworthiness,  in  eloquence,  such  as 
the  world  has  never  known.  I  believe 
that  many  or  all  of  you  have  listened  to 
arguments  abler  and  more  learned,  and 
orations  more  eloquent,  than  were  ever 
heard  on  the  Nile,  on  the  Euphrates,  on 
the  Hellespont,  or  on  the  golden  Tiber." 

St.  Yves,  the  Lawyer  Saint 

In  the  course  of  his  remarks  at  the  an- 
nual banquet  of  the  Iowa  State  Bar  As- 


sociation, Mr.  J.  B.  Weaver,  Jr.,  of  Des 
Moines,  said :  "Let  us  turn  our  thoughts 
to  the  far  eastern  horizon,  where,  washed 
by  the  waves  of  the  Atlantic,  are  the 
shores  of  Brittany.  There,  in  the  village 
of  Tregier  repose  in  a  beautifully  chiseled 
marble  tomb  the  remains  of  St.  Yves,  the 
regularly  canonized,  the  one  and  only, 
lawyer  saint. 

"Proud  are  we  of  him,  for  his  was  a 
beautiful  and  kindly  life ;  and  proud,  too, 
of  the  one  race  that  has  had  the  courage, 
as  well  as  the  discernment,  to  enshrine  a 
lawyer  saint.  Once  a  year  there  is  a 
great  fete  in  honor  of  his  memory,  to 
which  the  people  gather  from  all  over  the 
province.  For  scores  of  years  the  fa- 
mous procession  has  formed  and 
marched  to  the  tomb  of  the  saint.  I 
would  have  you  listen  to  their  chant  as 
they  march  along: 

'Sanctus  Yvo  Erat  Breto; 
Advocatus  et  non  latro, 
Res  miranda  populo!' 

"Let  us  translate:  'Saint  Yves  was  a 
Breton;  a  lawyer,  and  not  a  robber.  A 
marvelous  thing,  the  people  say.'  The 
impression  implied  in  those  words,  un- 
fair as  it  is,  I  regret  to  say  is  not  entirely 
limited  to  Brittany,  and  now,  my  young 
gentlemen  of  the  bar,  one  of  your  real 
duties  is  to  so  conduct  your  lives  as  law- 
yers as  to  hasten  the  day  when  none  any- 
where will  longer  regard  as  a  phenome- 
non a  lawyer  who  is  not  a  rogue." 

The  Blending  of  the  Roman  and  English  Law 

Honorable  Hannis  Taylor,  who  gave 
the  annual  oration  before  the  South  Car- 
olina Bar  Association  a  few  months  ago, 
in  speaking  upon  the  Roman  and  English 
law  as  great  world  systems,  said : 

A  few  years  ago  when  it  became  neces- 
sary for  me  to  make  a  careful  analysis 
of  the  law  system  of  the  seventeen 
Latin-American  states  to  the  south  of 
us,  I  began  by  dividing  them  into 
two  groups.  The  first  group  con- 
sisted of  the  thirteen  single  states, 
of  Gautemala,  Salvador,  Nicaragua, 
Costa  Rica,  Honduras,  Panama,  Uru- 
guay, Chile,  Peru,  Ecuador,  Colombia, 
Paraguay,  and  Bolivia.  A  student  of 
comparative  politics  naturally  contracts 
the  constitutions  of  these  thirteen  sin- 
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glc  states,  in  which  the  Federal  idea 
does  not  appear,  with  those  of  the  in- 
dividual states  of  our  Union  of  which 
they  are  conscious  and  substantial  repro- 
ductions. These  states  have  accepted  the 
entire  fabric  of  English  constitutional 
law  in  the  form  in  which  it  has  been  re- 
stated in  the  Declaration  of  Independence 
and  in  the  Bills  of  Rights  annexed  to  our 
state  Constitutions.  The  second  group 
consisted  of  the  four  Federal  unions, 
entitled  the  United  States  of  Mexico, 
the  Argentine  nation,  the  United 
States  of  Brazil,  and  the  United 
States  of  Venezuela.  The  superstruc- 
tures of  these  four  Federal  states  ap- 
proach very  closely  the  prototype  aft- 
er which  they  were  fashioned.  Fol- 
lowing our  Federal  Constitution,  each 
embodies  the  "wholly  novel  theory"  of  a 
Federal  government — strictly  organized, 
and  divided  into  three  departments,  ex- 
ecutive, legislative,  and  judicial — operat- 
ing directly  upon  the  individual,  and  not 
upon  states  as  corporations.  Thus  it  ap- 
peared that  English  constitutional  law,  in 
its  North  American  form,  has  been  em- 
bodied in  the  outer  shells  or  constitutions 
of  Latin-American  states,  single  and 
Federal,  so  far  as  it  could  be  assimilated 
by  Latin  peoples  who  do  not  possess  the 
peculiar  forms  of  self-governing  com- 
munities in  which  the  English  people 
have  been  trained  in  self-government. 

But  while  that  can  be  said  as  to  the 
public  law  of  these  states,  the  fact  re- 
mains that  each  and  all  of  them  are  cling- 
ing with  tenacity  to  their  interior  codes 
of  private  law  all  of  Roman  origin.  The 
private  law  of  all  Latin- America  is  Span- 
ish— in  the  form  that  law  had  assumed 
after  its  codification  in  the  Siete  Partidas, 
which  became  fundamental  in  the  col- 
onies as  in  the  mother  country — with  the 
exception  of  Brazil,  occupying  an  area 
not  far  short  of  the  extent  of  Europe, 
whose  civil  law  was  drawn  from  Portu- 
gal. With  that  object  lesson  before  my 
eyes  I  could  not  fail  to  see  that  within 
the  last  sixty  years  seventeen  states  have 
been  formed  to  the  south  of  us,  in  which 
the  outer  shell  or  constitutional  law  is 
English  and  the  interior  codes  of  private 
law  are  Roman.  And  of  course  I  could 
not  fail  to  see  that  the  same  thing  is  true 
of  our  state  of  Louisiana.  From  Louisi- 


ana I  passed  to  France,  whose  existing 
Constitution  is  the  most  perfect  English 
Constitution  in  the  world,  outside  of 
England,  while  the  private  law  of  France, 
as  embodied  in  the  Code  Napolean,  is 
substantially  Roman. 

The  same  thing  may  be  said  of  every 
state  in  Continental  Europe  having  a 
parliamentary  government.  Wherever 
in  the  world  of  to-day  you  find  a  consti- 
tution of  the  parliamentary  type  it  is 
an  English  Constitution,  and  all  such 
in  Continental  Europe,  Latin-America 
and  Louisiana  inclose  codes  of  private 
law  which  are  distinctly  Roman.  By 
that  process  of  induction  I  reached  the 
conclusion  that  out  of  this  blending  of 
Roman  and  English  law,  which  has  tak- 
en place  since  the  French  revolution, 
there  is  rapidly  arising  a  typical  state- 
law  system  whose  outer  shell  is  English 
public  law,  including  jury  trials  in  crim- 
inal cases,  and  whose  interior  code  is 
Roman  private  law. 

One  of  the  best  demonstrations  of  the 
force  of  this  tendency  is  to  be  found  in 
the  new  state  system  of  Japan,  whose 
Constitution  is  modeled  after  that  of 
England,  and  whose  private  law  has  been 
remodeled  upon  the  basis  of  Roman  law 
as  it  exists  in  Germany.  Thus  it  ap- 
pears that  after  flowing  in  distinct  chan- 
nels for  many  centuries  the  two  streams 
known  as  Roman  and  English  law  are 
now  rapidly  blending  in  a  new  combina- 
tion which,  as  the  typical  state  law  sys- 
tem of  the  future,  is  to  rest  upon  the 
strongest  elements  of  both. 

Trial  by  Jury  of  Civil  Actions 

Colonel  John  W.  Hinsdale,  of  Raleigh, 
North  Carolina,  in  his  annual  address  be- 
fore the  North  Carolina  Bar  Association, 
as  its  president,  directed  his  remarks 
principally  to  the  questions: 

First,  whether  jury  trial  of  civil  ac- 
tions should  be  abolished  and,  if  so.  what 
is  the  best  substitute;  and,  second,  how 
can  the  system  of  trial  by  jury  be  im- 
proved ? 

"The  lawyer  who  knows  he  has  a  bad 
case  which  he  ought  to  lose  will  not  trust 
the  judge.  He  prefers  a  more  competent 
and  reliable  and  trustworthy  (?)  arbiter. 
Short  on  facts,  his  only  hope  is  a  jury, 
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upon  whose  sympathy  and  prejudices  he 
may  play,  in  order  to  secure  justice(  ?). 

"The  uncertainty  of  the  issue  of  a 
jury  trial  has  become  proverbial.  It  is 
said  to  be  the  only  thing  which  omnis- 
cience does  not  know,  and  it  has  been 
suggested  that  'perhaps  there  is  enough 
of  the  gamble,  the  chance  of  the  die,  in 
the  outcome,  to  fascinate  the  student  and 
to  entice  the  practitioner  into  becoming 
its  advocate. 

"We  cannot  and  must  not  ignore  these 
oft  recurring  miscarriages  of  justice. 
They  stand  out  in  bold  relief  in  our  pro- 
fessional experience,  and  are  known  of 
all  men. 

"No,  if  the  trial  by  jury  in  civil  cases, 
with  all  its  faults,  is  the  best,  let  us  re- 
tain it  and,  if  possible,  correct  them.  If 
it  is  not,  let  it  be  abolished  and  a  better 
system  substituted  in  its  place.  We  owe 
it  to  succeeding  generations  to  hand 
down  to  them  the  surest  and  safest  ad- 
ministration of  civil  justice. 

"What  is  the  best  substitute? 

"I  verily  believe  that  all  issues  of  fact, 
as  well  as  of  law,  can  be  more  safely, 
more  certainly,  more  satisfactorily  deter- 
mined by  one  or  three  honest,  impartial, 
able,  learned,  and  experienced  judges." 

Col.  Hinsdale  next  entered  upon  a  pro- 
found discussion  of  the  constitutional 
question  of  whether  or  not  jury  trial  in 
civil  causes  in  North  Carolina  may  be 
abolished  without  an  amendment,  nu- 
merous supreme  court  opinions  being 
quoted,  the  speaker  taking  the  ground 
that  it  is  certain  that  the  right  of  trial  by 
jury  in  a  common-law  action  cannot  be 
abolished  except  by  constitutional  amend- 
ment, and  if  the  supreme  court  shall  ad- 
here to  what  he  conceives  to  have  been 
an  erroneous  construction  of  the  Consti- 
tution, the  right  to  trial  by  jury  in  an 
equity  cause,  without  such  an  amend- 
ment, cannot  be  changed. 

"It  is  not  probable,"  said  the  speaker, 
"that  our  organic  law  will  be  changed  in 
this  respect  in  our  generation,  but  I  am 
convinced  that  the  day  will  come  when  a 
different  and  better  mode  of  trial  of  all 
civil  actions  will  be  adopted. 

"The  question,  therefore,  of  abolishing 
the  jury  trial  in  civil  causes  can  hardly  be 
called  a  living  practical  one.  Its  discus- 
sion at  this  time  is  academical. 


"If  the  jury  system  in  civil  actions,  like 
the  poor,  is  to  be  with  us  always,  it  is 
our  duty  to  make  it  as  perfect  as  pos- 
sible. This  brings  me  to  the  considera- 
tion of  the  improvements  which  should  be 
made. 

"A  higher  standard  of  intelligence 
should  be  adopted  in  the  selection  of 
jurors.  None  should  be  called  upon  to 
perform  this  important  function  of  pass- 
ing upon  the  liberties  and  rights  of  the 
citizens,  but  those  who  are  well  qualified 
for  the  duty.  None  but  freeholders,  as 
in  the  case  of  talismen,  should  be  chosen, 
and  preferably  men  of  education,  sub- 
stance, and  affairs.  No  one  should  seek 
the  duty.  None  should  shirk  it.  There 
is  nothing  really  attractive  in  the  per 
diem,  and  a  juror  to  whom  this  is  an  in- 
ducement, is  generally  an  unfit  person." 

Col.  Hinsdale  held  that  the  province  of 
the  jury  is  to  be  the  ultimate  judges  of 
the  facts.  "It  is  no  invasion  of  this  prov- 
ince, for  an  able  and  impartial  judge,"  he 
said,  "simply  to  assist  them  in  coming  to 
their  conclusion.  If  truth  is  the  desired 
goal,  and  it  can  be  more  certainly  reached 
with  the  assistance  of  a  judge  whose  ex- 
perience enables  him  to  materially  aid  in 
this  ultimate  purpose  of  trial,  what  is  the 
objection  ?  Is  error  more  to  be  prized  be- 
cause the  jury  in  their  unaided  gropings 
have  fallen  into  it,  than  truth  reached 
with  the  assistance  of  the  court? 

"The  rule  that  the  verdict  of  a  jury 
must  be  unanimous  has  come  down  to  us 
from  our  ancestors.  This  is  its  chief  ex- 
cellence. Eleven  cannot  truly  solve  the 
problem  submitted  to  them,  without  the 
aid  of  the  twelfth  juror,  because  the 
truth  reposes  only  in  the  twelve !  In  all 
bodies,  executive,  judicial,  deliberative, 
legislative,  a  bare  majority  suffices.  In 
the  courts  of  common  law  and  the  courts 
of  appeal  in  chancery,  when  the  judges 
differ  in  opinion,  that  of  the  majority 
prevails.  When  in  the  House  of  Lords 
a  peer  is  tried  for  crime,  a  bare  majority 
of  one  is  sufficient  to  convict ;  in  the  su- 
preme court  of  North  Carolina,  a  major- 
ity of  one  decides  the  question  of  law, 
and  in  the  Supreme  Court  of  the  United 
States  in  equity  causes  the  most  difficult 
questions  of  fact,  as  well  as  of  law,  are 
decided  by  a  majority  of  one." 
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Discussing  the  setting  aside  of  ver- 
dicts, the  speaker  said : 

"A  great  defect  in  our  system  of  trials 
is  the  reluctance  with  which  judges  set 
aside  the  verdicts  of  juries.  There  is 
nothing  sacred  in  the  verdict  of  twelve 
fallible  men.  They  frequently  make  mis- 
takes. Of  course,  it  is  not  a  pleasant 
duty  for  th«  judge  to  tell  the  jury  that 
they  have  blundered.  The  usual  formula 
in  denying  a  motion  for  a  new  trial  is, 
'I  am  averse  to  disturbing  the  verdict  of 
a  jury.'  If  it  is  wrong,  it  ought  to  be  dis- 
turbed. The  judge  who  said,  'It  takes 
thirteen  men  in  my  court  to  deprive  one 
of  his  land,'  was  eternally  right." 

Urged  Stock  Control  Act 

Congressman  John  J.  Esch,  of  La 
Crosse,  Wisconsin,  speaking  before  the 
Minnesota  Bar  Association,  outlined  a 
plan  for  legislation  to  bring  about  Fed- 
eral control  of  stock  and  bond  issues  by 
interstate  carriers  and  the  consolidation 
of  railroads. 

The  views  of  Mr.  Esch  attracted  par- 
ticular attention  because  of  the  fact  that 
he,  with  Representative  Townsend,  of 
Michigan,  were  most  active  in  framing 
the  first  railroad  regulation  measures  in 
Congress  under  the  Roosevelt  adminis- 
tration. The  bill  which  they  framed 
jointly  was  passed  by  the  House,  and, 
while  it  was  not  accepted  by  the  Senate, 
many  of  its  most  important  features  were 
embodied  in  the  law  finally  enacted  by 
Congress. 

Mr.  Esch  spoke  at  length  of  the  prac- 
tice of  "stock  watering"  by  railroads, 
and  summed  up  his  conclusions  in  sug- 
gesting possible  remedies  by  congression- 
al enactment  as  follows: 

"That  no  common  carrier  shall  issue 
stock,  bonds,  or  notes  payable  more  than 
one  year  from  date  of  issue,  except  when 
necessary  for  the  acquisition  of  property, 
extension  or  improvement  of  its  line  and 
facilities,  the  improvement  or  mainte- 


nance of  its  service,  or  refunding  its 
lawful  obligations. 

"That  such  issues  shall  be  paid  for  at 
par,  and  if  paid  for  in  property  or  serv- 
ices the  reasonable  value  thereof  shall  be 
fixed  by  the  Interstate  Commerce  Com- 
mission. 

"Make  it  unlawful  to  issue  scrip  divi- 
dend or  stock  dividend,  or  to  pay  any 
dividend  except  in  cash  derived  from 
earnings. 

"Require  the  written  consent  of  the  In- 
terstate Commerce  Commission  to  all 
proceedings  looking  to  the  consolidation, 
reorganization,  or  merger  of  carriers. 

"Require  every  such  carrier  to  make 
and  file  immediately  a  full,  specific,  and 
separate  report  to  the  Commission  of 
every  issue  of  stock,  bonds,  and  notes  or 
other  evidence  of  indebtedness. 

"Give  the  Interstate  Commerce  Com- 
mission visitatorial  power  in  all  matters 
connected  with  capitalization. 

"Enforce  these  provisions  with  suitable 
penalties,  including  imprisonment." 

Criminal  Court  Practice 

In  a  recent  address  before  the  Georgia 
State  Bar  Association,  Judge  Hillyer,  of 
Atlanta  discussed  what  is  an  admitted 
weakness  in  practice  before  American 
courts.  It  was  a  subject  with  which  ex- 
perience on  the  bench  naturally  had  made 
him  familiar. 

Summing  up  briefly  the  evils  of  crim- 
inal court  procedure,  Judge  Hillyer  de- 
fines the  most  important  as  being  too 
much  technicality,  too  little  merit ;  delay, 
instead  of  promptness;  punishing  the 
poor,  letting  go  the  rich,  criminal; 
archaic  procedure  ruled  by  irrelevant 
precedents. 

The  judge  holds  that  in  the  reform  of 
these  evils  lies  the  sole  hope  of  rescuing 
the  courts, — a  fundamental  of  popular 
liberty, — from  inefficiency  and  growing 
public  contempt. 
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The  tenth  annual  session  of  the  Asso- 
ciation of  American  Law  Schools  con- 
vened at  Chattanooga,  Tennessee,  on 
August  29th. 

J.  C.  Townes,  president  of  the  Uni- 
versity of  Texas,  and  also  president  of 
the  organization,  read  a  paper  on  "Or- 
ganization and  Operation  of  a  Law 
School."  In  part,  he  said:  "From  dis- 
cussions which  occur  from  time  to  time 
among  the  teachers  of  law,  it  might  be 
well  concluded  that  three  distinct  ideas 
exist  as  to  what  constitutes  a  law  school. 
The  first,  that  it  is  an  institution  in  which 
law  is  taught;  second,  an  institution  in 
which  law  is  studied,  and  third,  an  in- 
stitution in  which  law  is  both  taught  and 
studied." 

He  declared  the  most  important  matter 
in  the  law  school  is  the  quality  of  the 
teaching  and  studying  done,  and  this  de- 
pends largely  upon  the  character  and 
qualifications  of  the  faculty;  and  defined 
what  he  regarded  as  properly  covering 
this  point.  "Every  law  teacher,  to  be 
successful,"  he  said,  "should  be  an  en- 
thusiast, filled  with  an  absorbing  love  for 
the  law  in  general  and  the  topics  which 
he  teaches  in  particular." 

Discussing  the  question  of  text-books, 
Mr.  Townes  said  that  extreme  undue 
emphasis  on  the  teaching  side  leads  to  the 
exclusive  lecture  method,  eliminating 
text  and  case  books  alike.  But  neither 
of  these  extremes,  he  believed,  was  tol- 
erable. The  middle  course,  he  asserted, 
blends  earnest  research  and  careful 
thought  by  the  pupil  with  skilful  sug- 
gestion and  illuminating  exposition  by 
the  teacher. 

Dean  Ervine,  of  Cornell  University, 
said:   "I  believe  law  schools  should  af- 
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ford  not  alone  facilities  of  studying  law ; 
but  youth  is  entitled  to  be  protected  from 
youth.  They  are  not  all  going  to  devote 
themselves  to  study;  many  will  test  the 
ability,  the  energy,  and  wisdom  of  the 
instructor.  We  must  protect  the  earnest, 
serious  student.  The  worthless  will  go 
overboard.  It  is  altogether  a  question  of 
balance." 

Dean  Barker,  of  the  University  of  Il- 
linois Law  School,  paid  his  respects  in 
no  uncertain  terms  to  law  schools  of  state 
universities  and  "other  so-called  schools" 
for  not  having  a  higher  course.  He 
thought  a  law  student  should  be  better 
equipped  than  with  a  desire  to  become  a 
lawyer.  He  advocated  a  high-school  di- 
ploma before  entering  a  law  school.  The 
dean  criticized  so-called  night  schools, 
which  advertised  a  full  law  course,  to  the 
detriment  of  the  legal  profession  and 
legal  education.  He  wanted  to  see  the 
law  schools  generally  placed  upon  a  high- 
er plane,  and  send  out  graduates  who 
would  reflect  the  honor  of  the  school  in 
their  practice. 

Dean  Hastings,  of  the  University  of 
Nebraska,  believes  in  adopting  a  greater 
uniformity  of  studies,  and  that  law  stu- 
dents should  be  equipped  along  such  edu- 
cational lines  as  would  enable  them  to  get 
the  best  out  of  the  course  of  study. 

R.  G.  Anderson,  of  the  Law  Depart- 
ment of  Trinity  College,  North  Caro- 
lina, followed  Dean  Barker,  with  a  vig- 
orous appeal  for  the  so-called  night  law 
school.  He  said,  notwithstanding  the 
fact  that  he  came  from  such  an  institu- 
tion, he  had  the  highest  regard  for  the 
man,  whether  he  was  the  "truck  driver 
or  pig  sticker,"  referred  to  by  Dean 
Barker,  who  worked  by  day  and  studied 
by  night;  he  knew  of  eminent  lawyers 
who  had  completed  their  law  courses  by 
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studying  at  night  schools,  they  not  being 
able  to  take  a  course  in  some  higher 
college  spoken  of  by  the  gentleman  from 
Illinois.  Mr.  Anderson  stated  emphatic- 
ally that  he  knew  lawyers  who  graduat- 
ed from  night  schools  who  knew  more 
law  in  an  hour  than  graduates  of  higher 
schools  knew  in  a  week. 

E.  G.  Lorenz,  Dean  of  the  Department 
of  Law  of  George  Washington  Univers- 
ity, wanted  teachers  in  law  schools  who 
could  not  only  anticipate  matters  in  the 
curriculum  but  others  with  whom  the 
student  was  brought  in  daily  contact. 
The  rapidly  changing  conditions  in  all 
epochs  required  men  in  teachers'  places 
who  were  men,  and  could  command  the 
respect  and  admiration  of  their  students. 
Professor  Lorenz  believes  if  millionaires 
would  create  chairs  of  research  in  sev- 
eral universities,  for  the  purpose  of  con- 
ducting that  class  of  legal  research,  the 
legal  profession  of  the  country  would  be 
vastly  benefited. 

Dean  William  Draper  Lewis,  of  the 
University  of  Pennsylvania,  read  a  paper 
upon  "The  Honor  System  of  Conduct- 
ing examinations  in  Law  Schools." 
Among  the  forcible  things  he  said,  may 
be  quoted  the  following: 

"It  is  the  duty  of  the  law  faculty  to 
keep  improper  persons  from  the  bar.  A 
person  who  will  cheat  in  examinations 
is  not  a  fit  person  to  be  a  lawyer.  It  is 
the  duty  of  a  law  faculty  to  do  all  in 
their  power  to  prevent  such  a  person 
from  being  graduated." 

"Another  principle  which  should  be 
borne  in  mind  is  that  human  character 
grows  in  vice  as  well  as  virtue  by  what 
it  feeds  on.  The  man  who  cheats  in  an 
examination  by  the  very  fact  that  he  has 
cheated  makes  his  possibilities  for  evil 
greater.  Furthermore,  the  man  who 
cheats  in  an  honor  system  does  an  act 
the  effects  of  which  are  more  harmful  to 
him  than  if  he  had  cheated  in  an  exam- 
ination conducted  under  the  monitor  sys- 
tem." 

An  adverse  report  was  made  by  the 
committee  to  which  was  referred  the 
project  of  establishing  a  section  to  be 
known  as  the  section  of  legal  writers, 
and  designed  to  promote  the  best  method 
of  legal  writing  and  the  advancement  of 
American  jurisprudence. 


Three- Year  Course  for  Law  Student*. 

"My  advice  to  students,"  said  Judge 
W.  O.  Hart,  of  the  New  Orleans  bar, 
who  is  chairman  of  the  section  of  legal 
education  of  the  American  Bar  Associa- 
tion, "is  to  go  to  a  law  school,  to  take 
the  three-year  course,  to  study  in  an  of- 
fice in  the  meantime,  to  watch  the  actual 
trial  of  cases,  and,  whether  they  are  re- 
quired to  do  so  or  not,  to  take  an  exam- 
ination before  a  state  board,  before  let- 
ting themselves  feel  that  they  have  fin- 
ished the  study  of  law.  If  they  find  at 
the  end  of  three  years  they  are  not  fully 
equipped  and  informed,  they  should 
study  longer,  and  not  be  too  hasty  in  their 
efforts  to  become  a  member  of  the  bar." 


New  System  of  Moot  Court  Trials. 

Under  the  system  now  in  vogue  in 
most  of  the  law  schools  of  the  country, 
a  statement  of  all  the  facts  of  the  case 
is  supplied  both  the  attorneys  for  the 
plaintiff  and  defendant,  with  the  result 
that  each  side  is  thoroughly  familiar  with 
the  details  of  the  opponent's  case. 

Mr.  John  K.  M.  Ewing,  of  the  New 
York  bar,  has  conceived  the  novel  and 
ingenious  plan  of  furnishing  each  of  the 
opposing  counsel  only  the  facts  supposed 
to  be  known  by  them,  together  with  a 
list  of  their  respective  witnesses.  Each 
witness  is  separately  furnished  a  state- 
ment of  the  facts  supposed  to  be  within 
his  knowledge.  In  this  way  the  actual 
conditions  encountered  on  the  trial  of  a 
cause  are  provided;  the  moot  court  be- 
comes practically  a  real  court,  and  the 
student  acquires  most  valuable  experi- 
ence. 


New  Harvard  Law  Course. 

By  a  recent  vote  the  corporation  estab- 
lished a  fourth  year  of  work,  leading  to 
the  degree  of  J.  D.  (Juris  Doctor).  This 
will  be  conferred  on  graduates  of  the 
Harvard  Law  School,  and  those  of  other 
schools,  qualified  to  be  members  of  the 
Association  of  American  Law  Schools, 
upon  one  year's  residence  after  receiving 
the  bachelor's  degree. 
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"Qyearioned  Documents."—  A  Study  and 
Analysis  of  Questioned  Documents,  with 
an  Outline  of  Methods  by  which  the 
Facts  may  be  Discovered  and  Shown. 
By  Albert  S.  Osborn.  With  an  introduc- 
tion by  Prof.  John  H.  Wigmore.  ( Law- 
yers Co-operative  Publishing  Co.)  Cloth. 
$5.25  delivered. 

This  work  has  grown  out  of  actual 
cases  involving  the  questions  discussed, 
and  has  been  tested  and  amended  by  ap- 
plication to  many  such  cases  in  which 
the  author  has  testified  as  an  expert  on 
handwriting.  Psychology,  mathematics, 
and  literature,  as  well  as  chemistry,  pho- 
tography, and  microscopy,  are  made  to 
serve.  "It  abounds,"  says  Prof.  Wig- 
more,  "in  the  fascination  of  solved  mys- 
teries and  celebrated  cases.  And  it  in- 
troduces us  to  the  world-wide  abundance 
of  learning  in  this  field." 

The  purpose  of  the  book  is  to  assist 
in  the  discovery  and  proof  of  the  facts 
in  any  investigation  or  legal  inquiry  in- 
volving the  genuineness  of  a  document. 

The  vast  increase  in  the  use  of  docu- 
ments is  one  of  the  characteristics  of 
modern  civilization,  and,  as  all  such 
documents  are  subject  to  forgery,  spu- 
rious papers  are  constantly  being  pro- 
duced. If  the  interests  of  justice  are  to 
be  fully  served  the  lawyer  should  know, 
at  least  in  a  general  way,  what  initial 
steps  to  take  in  order  to  test  the  genuine- 
ness of  an  instrument  which  is  submit- 
ted to  him  as  fraudulent.  Questions  of 
this  character  may  arise  in  the  midst  of 
a  trial  when  a  prompt  decision  is  im- 
perative, and  immediate  knowledge  is 
doubly  valuable. 

Mr.  Osborn's  book  is  especially  de- 
signed for  the  use  of  the  lawyer,  but  it 
will  also  prove  useful  to  the  banker,  the 


business  man,  or  to  anyone  who  may  be 
called  on  to  investigate  the  genuineness 
of  a  document.  As  stated  by  the  author 
in  his  preface,  "Definite  instructions  re- 
garding the  investigation  of  the  several 
classes  of  questioned  documents  are  giv- 
en ;  the  chapters  on  photography  and  the 
use  of  the  microscope  outline  specific 
methods  and  give  practical  directions  that 
in  any  case  can  at  once  be  put  in  opera- 
tion; the  chapter  on  typewriting  as  evi- 
dence is  the  result  of  study,  experience, 
and  investigation  in  this  important  new 
field ;  the  method  outlined  for  the  measur- 
ing and  recording  of  ink  tints  makes  it 
possible  in  many  cases  to  present  con- 
clusive testimony  on  the  subject  of  the 
age  of  writing;  and  the  special  applica- 
tion of  stereoscopic  photography  to  the 
subject  of  questioned  documents  makes 
it  possible  to  present  delicate  and  almost 
hidden  facts  in  a  most  conclusive  man- 
ner." 

"Handbook  of  International  Law." —  By 

George  Grafton  Wilson  (West  Publish- 
ing Company,  St.  Paul,  Minn.)  Buck- 
ram. $3.75. 

Since  the  first  Hague  Conference  there 
has  been  a  greater  development  of  inter- 
national law  than  during  the  three  pre- 
ceding centuries.  Mr.  Wilson,  who  is 
professor  of  international  law  at  Brown 
University  and  lecturer  on  the  same  sub- 
ject at  Harvard  University  and  the  Unit- 
ed States  War  College,  has  taken  an  ac- 
tive part  in  the  recent  peace  conferences, 
and  his  book  has  the  advantage  of  his 
personal  acquaintance  with  the  progress 
of  current  movements  along  these  lines. 

The  work  is  a  valuable  addition  to  the 
"Hornbook  Series."  It  sets  forth  as  far 
as  space  permits  the  historical  develop- 
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ment  of  the  principles  of  international 
law.  Owing  to  the  numerous  and  re- 
cent modifications  of  earlier  views,  par- 
ticular attention  is  also  given  to  those 
principles  as  they  are  at  present  interpret- 
ed. The  book  will  serve  the  needs  of  the 
practising  lawyer  in  giving  up-to-date  in- 
formation, and  it  is  particularly  adapted 
to  meet  the  requirements  of  teachers  and 
students  of  the  subject. 

Collier  on  "Bankruptcy.*  —  8th  ed.  1  vol. 
$7.50. 


Remington  on  "Bankruptcy." —  Vol.  3. 
Supplementing  and  bringing  down  to 
date  the  2-volume  set.   Buckram,  $6. 

Green's  "Cava  on  Carriers."— (American 
Case  Book  Series.)    Buckram,  $4. 

"Criminal  Evidence." — By  H.  C.  Under- 
bill. 2d  ed.   1  vol.   Buckram,  $7.50. 

Reese's  'Texas  Digest" —  Supplementing 
Green  and  Batts'  Buckler.   3  vols.  $25. 

"Cases  on  Wills."— By  George  P.  Costi- 
gan,  Jr.  (American  Case  Book  Series.) 
Buckram,  $4.50. 
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Comment,  179. 

Waters. 

"The  Protection  of  Our  Water  Sup- 
plies."—74  Justice  of  the  Peace,  362. 
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Cheap  Rent— A  poetic  nature  and  a 
faith  in  future  clover  crops  are  alike 
shown  by  a  Michigan  man  who  has  leased 
a  lot  of  land  for  school  purposes  for  a 
period  of  ninety-nine  years,  the  only 
rental  being  one  clover  blossom  per  year, 
which  is  to  be  picked  on  the  lot  and  giv- 
en to  himself  or  his  heirs. 

Put  His  Dislike  on  Record.—  There  has 
been  filed  at  Pottsville,  Pennsylvania,  the 
oddest  deed  ever  entered  at  the  recorder's 
office.  The  deed  conveys  land  for  the 
erection  of  a  new  church,  but  stipulates 
that  when  the  church  is  erected,  a  certain 
pastor  shall  be  forever  debarred  from 
holding  an  office  or  preaching  a  sermon 
in  the  church,  and  that  a  specified  elder 
shall  also  be  debarred  from  holding  an 
office. 

The  Color  of  a  Corporation. —  In  a  case 
decided  recently  in  West  Virginia,  the 
defendant  had  sold  the  plaintiff  a  small 
building  lot,  one  of  a  group  which  he 
owned.  The  sale  had  been  made  with  a 
stipulation  that  no  land  in  the  division 
should  be  sold  to  a  colored  person,  so  the 
buyer  was  highly  incensed  when  shortly 
afterward  the  remaining  lots  were  all 
sold  to  a  corporation  made  up  entirely  of 
negroes. 

A  suit  for  breach  of  condition  was 
brought  immediately,  but  the  defendant 
justified  his  action  on  the  ground  that 
the  land  had  not  been  sold  to  a  colored 
person,  but  to  a  corporation.  His  op- 
ponent, however,  replied  with  the  re- 
markable assertion  that  since  a  corpora- 
tion is  a  person,  then  if  its  members  were 
all  negroes,  it  could  with  great  propriety 
be  called  a  colored  person. 

It  looked  for  a  while  as  if  this  argu- 
ment might  win  the  day,  until  the  de- 
fendant presented  the  following  hypo- 


thetical case  for  the  consideration  of  the 
court:  "If  the  corporation  had  been 
composed  half  of  white  men  and  half  of 
negroes,  could  it  then  have  been  consid- 
ered a  mulatto?" 

The  plaintiff  lost  his  case.— American 
Home  Monthly. 

The  Evasive  Corporation. — How  he  could 
imprison  a  corporation  was  a  question 
which,  according  to  the  Sun,  recently 
confronted  Judge  Pritchard  in  the  crim- 
inal court  at  Indianapolis,  during  and 
after  an  argument  on  a  motion  to  quash 
in  a  case  against  the  English  Woolen 
Company,  charged  with  having  used  the 
union  label  on  its  goods  without  the 
right  to  do  so. 

The  motion  to  quash  set  out  that  no 
corporation  has  ever  been  imprisoned  in 
this  or  any  other  state,  and  that  it  would 
be  impossible  to  imprison  such  an  in- 
tangible thing. 

Attorney  C.  C.  Pettijohn,  for  the  de- 
fendant, also  raised  the  question  that  the 
sheriff  of  Marion  county  could  not  col- 
lect per  diem  for  the  "feed  and  keep  of  a 
corporation." 

Judge  Pritchard  said  he  considered  the 
statute  as  not  applying  to  a  corporation, 
inasmuch  as  it  seemed  mandatory  to  him 
that  the  defendant,  if  convicted,  must  be 
imprisoned  in  the  penitentiary,  or,  if 
fined,  imprisonment  in  the  jail  or  work- 
house must  be  added. 

A  Summer  Snowball.—  A  short  and  very 
much  excited  gentleman,  says  the  Wash- 
ington Star,  recently  entered  Assistant 
United  States  Attorney  Weyrich's  office, 
and  exclaimed : 

"Make  me  a  warrant  and  make  it  for 
me  quick." 

"What's  the  matter?"  inquired  Mr. 
Wcyrich. 
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"I  was  hit  with  a  snowball,"  was  the 
astounding  reply. 

"When?"  inquired  Mr.  Weyrich. 

"This  morning.  Make  me  a  warrant, 
quick." 

Mr.  Weyrich  slipped  a  little  farther  be- 
hind his  desk  after  satisfying  himself 
that  there  were  more  than  two  police- 
men in  the  corridor  just  outside  the  door. 

"How  could  that  be?"  he  inquired, 
soothingly.  "This  is  August.  There  is 
no  snow." 

"That  is  foolish,"  said  the  short  gen- 
tleman. "It  was  a  snowball  made  of  ice 
and  strawberry  flavor.  It  hit  me  in  the 
face  and  made  a  big  splash.  Make  me  a 
warrant." 

Sentences  of  "Floating  Court." — United 
States  District  Judge  Cushman,  who  has 
been  conducting  a  "floating  court"  aboard 
the  revenue  cutter  Rush,  has  completed 
his  work  along  the  Aleutian  peninsula, 
and  is  on  his  way  back  to  Seward. 

While  at  Unalaska  the  court  disposed 
of  the  cases  of  three  Japanese  schooners, 
seized  by  revenue  cutters  for  violations 
of  the  government  fishing  and  sealing 
regulations. 

Twenty-eight  Japanese,  the  entire  crew 
of  one  schooner,  were  sentenced  to  serve 
three  months  in  jail  at  hard  labor  for  il- 
legal scaling  in  the  waters  of  the  Pribylof 
group.  Another  schooner  was  fined  $400 
for  illegal  fishing,  and  a  third  was  fined 
$500  for  having  failed  to  clear  the  cus- 
tomhouse when  ordered. 

The  Rarity  of  Concord. — Lumpkin,  J.,  in 
Southern  Cotton  Oil  Co.  v.  Skipper,  125 
Ga.  370,  says:  In  one  respect  this  case 
brings  to  mind  the  words  of  Juvenal : 
"Rara  azns  in  terris,  nigroque  simillima 
cygno."  Its  quality  of  rarity  consists  in 
the  fact  that  counsel  for  both  sides  con- 
cur in  the  opinion  that  the  trial  judge 
erred  in  giving  to  the  jury  a  particular 
charge,  and  that  a  new  trial  should  be 
granted.  In  this  unusually  harmonious 
view  we  concur  with  them.  Thus  is  fur- 
nished the  spectacle  (more  rare  indeed 
than  a  black  swan)  of  a  court  of  last  re- 
sort being  able  to  render  a  judgment 
which,  as  to  one  point,  at  least,  meets  the 
concurrent  views  of  counsel  for  both  liti- 
gants. 


Cited  from  the  Oldest  Law  Book— A  brief 
filed  in  the  Supreme  Court  of  the  United 
States,  by  a  colored  attorney,  in  opposi- 
tion to  a  motion  to  dismiss  the  appeal 
taken  by  him,  concludes  as  follows : 

"The  plaintiff,  therefore,  having,  in  our 
judgment,  indisputably  and  incontrovert- 
ibly  established  each  proposition  herein, 
and  knowing  that  this  court  is  the  high- 
est court  of  justice  in  this  great  govern- 
ment, ordained  'to  establish  justice,  in- 
sure domestic  tranquillity,'  etc.  (preamble 
of  Constitution  of  the  United  States;, 
and  believing  also  that  from  many  of  the 
decisions  already  rendered,  that  it  de- 
lights 'to  keep  judgment  and  to  do  jus- 
tice,' etc.  (Isaiah,  lvi.  1,  Micah,  vi.  8, 
Rom.  xiii.  1  to  7),  upon  the  record,  in 
causes  brought  before  it,  and  for  pur- 
pose; and,  we  trusting,  depending,  and 
relying  upon  God,  from  whom  cometh 
our  help  (Ps.  exxi.  1  and  2),  and  who  is 
the  source  of  all  our  strength  (Ps.  xxvii. 
1),  the  God  of  justice;  and  believing  fur- 
ther that  the  record  and  the  law  sustain 
our  contention,  and  that  this  court  has 
the  unqualified  right  to  entertain  this 
writ,  and  then  to  re-examine  the  judg- 
ment of  the  state  court,  and  thereafter  to 
affirm,  revise,  or  reverse  the  same,  as,  in 
its  wise  judgment,  justice  demands. 
Therefore  we  do  now,  in  conclusion,  state 
that  in  our  humble  judgment,  that  the 
said  motion  to  dismiss  the  writ  ought  not 
to  be  granted;  but  to  the  contrary,  that 
the  relief  duly  sought  for  by  plaintiff 
should  be  granted." 

The  Woman  Lawyer's  Hat. —  "Supreme 
Court  Justice  Goff,"  says  the  Brooklyn 
Eagle,  '  is  a  stickler  for  the  dignity  of 
the  court,  and  the  male  lawyer  who  in- 
fringes on  the  court's  almost  transmarine 
conception  of  that  dignity  is  a  very  un- 
lucky lawyer  indeed.  But  when  the  jus- 
tice ordered  a  woman  lawyer  to  take  off 
her  hat  in  the  court  room,  he  went  fur- 
ther than  he  has  ever  gone  in  the  line  of 
exact  prescription  of  costume  and  man- 
ners for  those  who  practice  before  him. 

"The  right  of  a  woman  to  wear  her 
hat.  and  anywhere  and  everywhere,  in  the 
dining  room,  at  public  euchres,  in  thea- 
tres when  it  does  not  bar  the  view  of 
others,  in  women's  club  meetings  and  in 
the  church  at  public  worship,  is  socially 
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conceded.  The  older  ritual  of  the  Jews, 
indeed,  compels  women  in  synagogues  to 
bare  their  heads,  and  men  to  keep  their 
hats  on.  But  St.  Paul,  in  the  first  Epis- 
tle to  the  Corinthians,  gave  a  semi-cccle- 
siastical  indorsement  to  our  modern  cus- 
tom, at  least,  so  far  as  churches  are  con- 
cerned, saying : 

"  'Every  man  praying  or  prophesying, 
having  his  head  covered,  dishonoreth  his 
head.  But  every  woman  that  prayeth  or 
prophesyeth  with  her  head  uncovered 
dishonoreth  her  head ;  for  that  is  even  all 
one  as  if  she  were  shaven.' 

"Whether,  in  the  face  of  custom  built 
upon  such  authority,  and  practically  uni- 
versal, a  judge  has  a  right  to  demand  the 
removal  of  a  woman  lawyer's  hat  in 
court,  is  a  serious  question.  He  has  a 
right  to  make  all  reasonable  regulations. 
But  he  would  probably  have  no  right  to 
insist  that  every  man  appearing  before 
him  should  wear  a  crimson  necktie.  Un- 
fortunately, the  woman  lawyer  at  whom 
the  Goff  pronunciamento  was  aimed, 
obeyed  at  once,  and  no  test  case  will  be 
made.  Her  hair  was  in  perfect  order 
and  she  chose  not  to  raise  the  issue.  Per- 
haps in  the  near  future  it  will  come  up 
and  be  decided.  Woman  at  the  Ameri- 
can bar  has  not  fully  established  her 
status  yet." 

The  query  propounded  by  Judge  Goff 
at  the  time  of  the  occurrence  seems  to 
us  a  conclusive  argument  on  this  ques- 
tion. "Are  you  any  different  from  any 
other  attorney?"  said  the  court.  "Why 
don't  you  remove  your  hat  ?" 

An  Eccentric  Definition. —Eminent  law- 
yers are  frequently  amazingly  ignorant 
on  all  subjects  other  than  law.  A  good 
story  is  told  of  a  judge  who  once  in- 
terrupted a  well-known  patent  counsel : 
"I  am  sorry  to  stop  you ;  but  while  I  un- 
derstand the  term  'eccentric'  when  ap- 
plied to  persons.  I  must  confess  that  I 
am  quite  at  a  loss  to  appreciate  its  mean- 
ing when  applied  to  things."  The 
learned  counsel  looked  a  little  puzzled 
for  a  moment,  and  then  amid  consider- 
able merriment  evoked  by  his  reply,  said  : 
"An  eccentric,  my  Lord,  is  a  circle  whose 
center  is  not  in  the  center."  And  a  pre- 
cious good  rough-and-ready  definition 
too. — Law  Notes. 


Refused  to  Travel  Out  of  the  Record.— 
Lamm,  J.,  in  Story  v.  Story,  188  Mo.  1 10, 
says:  "In  the  consideration  of  this  case, 
we  trust  we  have  given  proper  weight  to 
the  argument  um  ad  homincm  addressed 
to  us  ore  tenus,  and  outside  the  record, 
by  the  earnest  and  eloquent  counselor  ap- 
pearing for  respondents,  to  the  effect  ( 1 ) 
that  it  was  his  first  case  in  this  court, 
that  (2)  he  had  a  contingent  fee  of  re- 
spectable size  in  the  final  result  (and 
needed  the  fee),  and  (3)  that  his  clients, 
the  daughters  of  testator,  were  goaded 
by  penury  and  like  misfortune  into  earn- 
ing a  scant  and  hard  living  by  manual 
labor  in  the  fields  of  Stoddard  county, 
and  hence  he  was  anxious  to  win  his 
case. 

"Avowing  a  natural  sympathy  for  the 
persuasive  conditions  indicated  above,  yet 
it  would  seem  that  we  are  wisely  pre- 
cluded from  giving  any  consideration  to 
aught  but  the  law  of  a  case,  and  to  the 
application  of  that  law  to  the  cold  record 
facts.  Hence  we  must  gently  but  firmly 
decline  to  follow  the  attractive  lead  sug- 
gested by  respondents'  counsel.'* 

A  Preponderance  of  Evidence. — This  took 
place  in  Marion  county.  It  was  before  a 
justice  of  the  peace.  Mr.  C.  and  Mr.  K., 
two  of  the  legal  fraternity  at  Peabody, 
were  trying  a  case  before  a  justice,  who 
was  not  remarkable  for  bis  knowledge  of 
the  law.  This  was  his  first  case.  In  the 
progress  of  the  trial  Mr.  C  stated  a  cer- 
tain proposition,  and  claimed  it  to  be  the 
law  of  the  state.  Mr.  K.  in  turn  stoutly 
disputed  it. 

"If  it  please  the  court,  please  swear 
me,"  said  Mr.  C.  The  oath  was  duly 
administered,  when  the  attorney  went  on 
to  reiterate  his  proposition,  and  to  state 
that  it  was  the  law  of  Kansas. 

"What  are  you  doing?"  asked  the  as- 
tonished Mr.  K. 

"I  am  swearing  to  the  law  as  an  ex- 
pert," quickly  responded  Mr.  C,  "and 
unless  you  swear  it  is  not,  I  shall  claim 
judgment  of  this  court." 

As  Mr.  K.  refused  to  swear,  the  jus- 
tice rendered  judgment  for  Mr.  C.'s 
client,  grandly  remarking  that  "as  Mr. 
K.  would  not  swear  to  the  contrary,  the 
preponderance  of  the  evidence  is  with 
Mr.  C." 


Digitized  by  Google 


262 


Case  and  Comment 


Women  and  Trousers. — Governor  Stubbs, 
of  Kansas,  received  a  letter  from  a  widow 
asking  permission  to  wear  men's  trousers 
while  at  work  at  her  home.  The  letter 
states  the  widow  is  supporting  a  large 
family,  which  necessitates  outside  work, 
and  that  in  wearing  skirts  she  is  badly 
handicapped.  The  communication  was 
turned  over  to  the  attorney  general,  and 
that  official  ruled  there  was  no  law  pro- 
hibiting a  woman  wearing  man's  trous- 
ers,—especially  if  she  were  the  head  of 
the  house. 

This  incident  led  the  Kansas  City  Jour- 
nal to  make  the  following  observations : 
"When  a  Kansas  woman  addressed  a  let- 
ter to  the  attorney  general  of  the  state, 
asking  him  if  there  was  any  law  forbid- 
ding her  wearing  trousers,  the  matter 
caused  considerable  comment.  The 
woman  was  a  plain,  sensible  person,  who 
worked  hard  to  support  herself  and  chil- 
dren on  a  small  farm,  and  in  this  employ- 
ment she  found  skirts  encumbering  and 
awkward.  She  decided  that  she  could 
wear  trousers  with  comfort  and  conven- 
ience, provided  the  law  would  permit. 

"There  is  something  fine  about  this 
Kansas  woman's  position.  She  did  not 
simper  and  treat  the  subject  frivolously, 
but  went  straight  to  the  point.  There  is 
no  hint  of  immodesty  or  'manishness' 
about  the  proposition,  and  it  certainly  is 
not  a  joke  with  her.  And  it  is  gratifying 
to  note  that  the  attorney  general  assured 
her  that  she  could  wear  trousers  if  she 
cared  to  do  so,  without  offense,  either 
legal  or  ethical." 

This  question  has  recently  received 
consideration  in  an  English  court.  "A 
girl,"  says  the  London  Law  Journal 
"when  arrested  on  a  charge  of  theft,  was 
in  male  attire,  and  when  before  the  North 
London  magistrate  the  other  day,  in- 
quired whether  there  was  a  law  to  say 
what  a  woman  should  wear.  There  are 
now  no  sumptuary  laws,  and  fashion 
alone  rules  the  dress  of  the  sexes ;  but 
it  has  been  usual  to  treat  as  idle  and  dis- 
orderly persons  those  who  go  about  in 
the  garb  of  the  other  sex.  There  is  said 
to  have  existed  at  common  law  the  of- 
fense of  'travesty,'  i.  e.,  the  wearing  by 
one  sex  of  the  garb  of  the  other ;  but  we 
can  find  no  authority  or  case  or  statute 
that  the  wearing  of  the  attire  of  the  op- 


posite sex  can  of  itself  now  be  treated 
as  a  criminal  offense,  though  the  disguise 
may  afford  some  indication  that  the  wear- 
er is  up  to  no  good." 

Not  Found  in  the  Book  of  Forms. — In 
an  action  brought  by  the  trustees  of 
certain  Masonic  orders,  to  restrain  the 
operation  of  machinery  in  the  immediate 
neighborhood  of  the  lodge  rooms,  de- 
fendant's counsel  in  his  answer  makes 
the  following  eloquent  presentation  of 
the  facts:  "Plaintiffs,  as  individuals  or 
representatives,  have  no  right  to  assume 
or  claim  an  exclusive  right  to  that  part 
of  the  city,  to  use  the  agencies  of  the  law 
to  paralyze  the  hand  of  labor  or  the 
march  of  modern  progress.  If  they  want 
silence  and  a  solitude  suited  to  their 
tastes,  let  them  return  to  the  historic 
places  of  their  origin,  and  then  the  plains 
and  forests  of  Palestine  will  resound 
with  their  music,  oratory,  and  magic 
rites  ;  but  in  the  name  of  American  thrift 
and  progress,  modern  civilization  and  en- 
terprise, and  even  common  decency,  let 
them  endure  a  little  of  the  noise  of  in- 
dustry, the  whirl  of  busy  wheels,  the 
hammer  of  the  skilful  mechanic,  and  the 
music  of  throbbing  machinery ;  and  let 
them  rest  from  frivolous  displays  of 
bloodless  swords,  dustless  uniforms,  bra- 
zen music  of  hired  bands,  and  harmless 
imitations  of  the  glorious  knights  of  old 
whose  deeds  of  heroism  ring  as  sweet 
music  from  the  pages  of  history,  in  their 
valiant  defense  of  Cliristian  pilgrims  to 
the  holy  shrine.  These  toy  shows  and 
showmen  should  step  aside,  and  let  the 
procession  of  American  progress  pass 
by." 

Alleged  Better  Law. — A  declaration  re- 
cently filed  in  the  circuit  court  of  a  coun- 
ty in  Tennessee,  in  an  action  brought  to 
recover  for  personal  injuries,  contains 
the  following  unusual  averment:  "All 
of  this  injury  and  damage  to  the  plain- 
tiff, J.  H.,  occurred  in  the  state  of  North 
Carolina  on  or  about  June  15.  1909.  and 
occurred  under  the  statute  laws  of  Tar 
Ileal  State,  North  Carolina,  that  existed 
at  the  time  of  the  accident,  which  the 
statute  provides  that  they  are  liable  un- 
der the  conditions  alleged  above,  which  is 
a  much  better  law  than  the  Tennessee 
law  governing  such  cases." 
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Hon.  James  Harvey  MacLeary 

An  active  member  of  Porto  Rico's  Supreme  Court. 


Honorable  James  Harvey  MacLeary  is 
a  Tennessean  by  birth,  a  Texan  by  adop- 
tion, and  a  Porto  Rican  by  preference. 
He  was  born  near  Carthage,  Tennessee, 
on  July  27,  1845.  Later  his  father  re- 
moved to  Harvey,  Texas.  In  1861  Judge 
MacLeary  left  col- 
lege and  enlisted  in 
the  5th  Texas  Cav- 
alry, in  which  he 
served  until  1865 
with  high  honors, 
participating  in  all 
the  battles  in  which 
the  regiment  was 
engaged,  and  being 
four  times  wound- 
ed. 

In  1866  he  en- 
tered Washington 
and  Lee  Univers- 
ity, graduating  in 
1868.  In  1869  he 
was  admitted  to  the 
bar  and  began  prac- 
tice in  Columbus, 
Texas,  removing 
later  to  San  Antonio.  He  served  in  the 
house  of  representatives  and  senate  of 
Texas  and  as  attorney  general  and  Presi- 
dential elector. 

In  1886  he  was  named  one  of  the  jus- 
tices of  the  supreme  court  of  Montana, 


HON.  JAMES  HARVEY  MACLEARY 


of  Texas  and  Louisiana. 

In  1898  he  was  commissioned  Inspec- 
tor General  of  Volunteers,  and  partici- 
pated in  the  campaign  ending  with  the 
fall  of  Santiago.  When  General  Wood 
was  named  Governor  of  Cuba  he  asked 

Judge  MacLeary  to 
accompany  him, 
and  gave  him  the 
post  of  Inspector 
of  the  Department 
of  Charity,  and  in 
February,  1901.  he 
came  to  Porto  Rico 
in  response  to  a 
cable  from  Secre- 
tary Hunt.  He  be- 
came assistant  sec- 
retary of  Porto 
Rico,  and  was  later 
appointed  by  Presi- 
dent Roosevelt  to 
the  Porto  Rican 
Supreme  Bench, 
which  position  he 
still  holds. 

Judge  MacLeary 
is  a  cultured,  accomplished  gentleman 
of  strong  character  and  firm  convictions. 
In  a  series  of  able  decisions  he  has  done 
much  toward  building  up  in  Porto  Rico 
an  ideal  system  of  justice.  He  enjoys 
calling  himself  a  Porto  Rican  and  re- 


but resigned  the  post  on  account  of  the  peatedly  has  manifested  his  desire  to  pass 
rigorous  climate.  the  rest  of  his  days  there.   He  is  deeply 

From  1896  to  1898  he  was  general  concerned  in  the  intellectual  and  material 
counsel  for  the  Postal  Cable  Companies    progress  of  his  adopted  home. 
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New  Mexico's  Attorney  General 


HON.  F.  W.  CLANCY 


Honorable 
Frank  W. 
Clancy,  At- 
torney Gen- 
eral of  the 
territory  of 
New  Mexico, 
was  born  in 
Dover,  New 
Hampshire, 
on  the  15th 
day  of  Janu- 
ary,  18  5  2. 
He  went  to 
Washington, 
District  of 
Columbia, 
with  his  par- 
ents in  1866,  where  he  was  a  student  at 
the  Columbian  University,  now  George 
Washington  University,  and  later,  was 
employed  for  several  years  in  the  office  of 
William  E.  Chandler,  afterwards  Sena- 
tor from  New  Hampshire,  and  as  a  clerk 
in  the  office  of  the  United  States  Coast 
Survey,  from  which  he  resigned  to  go 
to  New  Mexico  in  1874,  after  having 
graduated  from  the  Law  Department  of 
the  Columbian  University,  and  after  ad- 
mission to  the  bar  of  the  District  of 
Columbia.  He  was  admitted  to  practice 
in  New  Mexico  in  September,  1874,  and 
has  made  his  home  in  New  Mexico  from 
that  time  to  the  present,  although  absent 
from  the  territory  from  the  early  part  of 
1877  to  the  summer  of  1879,  during  the 
greater  part  of  which  time  he  was  secre- 
tary for  Mr.  Richard  C.  McCormick, 
who  was  Assistant  Secretary  of  the 
Treasury  in  1877,  and  Commissioner 
General  to  the  Paris  Exposition  in  1878. 
Upon  Mr.  Clancy's  return  to  New  Mex- 
ico, in  1879.  he  became  clerk  of  the  su- 
preme and  district  courts  at  Santa  Fe, 
which  positions  he  held  until  March 
1883,  resigning  to  resume  the  practice  of 
law  as  a  member  of  the  partnership  of 
Catron.  Thornton,  &  Clancy.  In  1887, 
this  firm  was  succeeded  by  Catron.  Knae- 
bd,  &  Clancy,  which  continued  until 
1891.  being  then  dissolved  by  agreement. 
In  January.  1892.  he  removed  to  Albu- 
querque, which  has  remained  his  resi- 


dence to  the  present  time.  In  1889,  he 
was  a  member  of  a  convention  called  un- 
der authority  from  the  territorial  legis- 
lature, to  frame  a  state  constitution  for 
submission  to  Congress;  in  1898,  he  was 
mayor  of  the  city  of  Albuquerque,  and 
in  1901  was  appointed  territorial  dis- 
trict attorney,  which  position  he  held  un- 
til 1909,  when  he  was  appointed  to  his 
present  position.  He  has  always  been  a 
Republican  in  politics. 

Prof.  Thomas  H.  Street,  of  the  Law 
Department  of  the  University  of  Mis- 
souri, and  Washington  L.  Goldsborough, 
of  Maryland,  have  been  appointed  as  the 
two  American  representatives  on  a  com- 
mittee to  prepare  a  complete  code  of 
laws  for  the  Philippine  Islands. 

Goldsborough  has  been  in  the  Philip- 
pines since  the  Spanish-American  war, 
having  given  up  the  practice  of  law  in 
Maryland  to  go  to  the  front  as  the  cap- 
tain of  a  company  of  volunteers.  Since 
that  time  he  has  been  a  judge  of  two  dif- 
ferent insular  courts. 

The  work  of  codification  will  require 
several  years.  Each  member  of  the  com- 
mittee is  to  receive  a  salary  of  $6,000  per 
annum. 


Judge  L.  M.  Keys,  of  Hobart,  Okla- 
homa, is  one  of  the  most  prominent  law- 
yers in  that  state.  He  removed  to  the 
territory  in  1880  and  has  served  as  city 
attorney  of  Oklahoma  City,  assistant 
United  States  attorney,  and  was  Kiowa 
county's  first  county  attorney.  In  the 
course  of  his  legal  career,  out  of  fifty- 
five  murder  cases  which  he  has  tried  he 
has  been  wholly  successful  in  forty-nine 
of  them  and  completely  lost  none.  Judge 
Keys  has  a  large  private  practice,  being 
counsel  for  several  railroad  companies 
and  banks.  At  the  recent  Republican 
primaries  he  was  nominated  for  justice 
of  the  supreme  court  for  the  fifth  judicial 
district  by  a  large  majority. 

Circuit  Judge  A.  J.  Vinje  has  been  ap- 
pointed to  the  bench  of  the  supreme  court 
of  Wisconsin,  to  fill  the  vacancy  made  by 
the  resignation  of  Justice  Dodge. 
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Active  Members  of  the  Profession 

in  the  Philippines 


EDMOND  BLOCK 
ILOILO.  P.  I. 

Mr.  Block  is  a  member 
of  the  law  firm  of  Roth- 
rock  &  Block,  of  Boilo,  and 
is  assistant  general  attor- 
ney to  the  Philippine  Rail- 
way Company.  He  was 
for  some  years  a  valued 
member  of  the  staff  of  the 
attorney  general  of  the 
Philippine  government, 
where  his  work  attracted 
the  attention  of  the  general 
attorneys  of  the  company. 
His  partner,  P.  Q.  Roth- 
rock,  is  the  pioneer  Ameri- 
can attorney  of  Boilo,  and 
is  heavily  interested  in  the 
sugar  lands  on  the  island 
of  Negros. 


JOHN  BOARDMAN 
ILOILO.  P.  E 

Before  coming'  to  the 
Philippines,  years  ago,  as 
captain  and  adjutant  of  the 
26th  Infantry,  United 
States  Volunteers,  Mr. 
Boardman  practised  law  in 
the  city  of  Boston.  He  is 
a  graduate  of  both  Harvard 
College  and  Harvard  Law 
School.  He  represents  in 
a  legal  capacity  many  of 
the  British,  German,  and 
Chinese  banking,  import- 
ing, and  exporting  houses 
of  Boilo,  and  has  had  much 
to  do  with  incorporation 
business. 


COL.  J.  N.  WOLFSON 
MANILA.  P.  1. 

Colonel  Joseph  N.  Wolf- 
son  was  a  practising  attor- 
ney in  New  Orleans  when 
war  with  Spain  was  de- 
clared. He  enlisted  in  the 
12th  Infantry,  and  went  to 
Manila  with  the  regiment. 
He  saw  a  good  deal  of  ac- 
tive service  and  hard  fight- 
ing, and  later  was  assigned 
to  duty  in  the  judge  advo- 
cate general's  office.  On 
leaving  the  Army  he  com- 
menced the  practice  of  law 
in  Manila,  where  he  lias 
met  with  marked  success. 


Edwin  Walker,  dean  of  the  Chicago 
bar  and  one  of  its  foremost  corporation 
lawvers,  died  recentlv  at  his  summer 
home  in  Wcquetonsing,  Michigan. 

Attorney  Walker  gained  distinction  in 
his  profession  through  his  participation 
in  great  railroad  litigation  and  in  other 
corporation  cases.  He  was  special  coun- 
sel for  the  I'nited  States  in  the  conspirarv 
case  against  F.ueene  Debs  in  the  rail- 
road strike  of  1894.  Before  his  practical 
retirement  from  practice  in  1903,  he  had 
become  eminent  as  an  authority  on  cor- 


poration law.  He  was  widely  known  and 
had  many  warm  friends. 

Chicago  had  been  Mr.  Walker's  home 
since  1865.  He  came  to  the  city  when 
the  Cincinnati,  Richmond.  &  Logan  sport 
Railroad,  of  which  he  was  general  coun- 
sel, moved  its  general  offices  here  and 
merged  into  what  was  known  as  the  Chi- 
cago &  Great  Eastern  Railroad.  When 
this  road  was  merged  with  the  Pennsyl- 
vania lines,  in  1870,  he  retained  his  legal 
connection  with  the  consolidated  lines  un- 
til 1883. 
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Secretary  of  Public  Instruction  in  the 
Philippine  Islands. 


Honorable 
Newton  W. 
Gilbert,  a 
lawyer  by 
profes  sion, 
h  o  1  (1  s  the 
portfolio  of 
secretary  of 
Public'  In- 
struction in 
the  Philippine 
Commission. 
In  an  article 
in  the  Manila 
Times,  Mr. 
Gilbert  states : 
"Perhaps  in 
no  respect 


HON.  NEWTON  GILBERT 


have  conditions  in  the  Philippine  Islands 
been  so  changed  within  the  past  decade  as 
they  have  in  the  matter  of  public  instruc- 
tion. .  .  .  Almost  the  first  statement 
made  by  the  Commission  sent  to  inaugu- 
rate civil  government,  was  that  education 
should  be  secularized  and  made  general 
throughout  the  Archipelago;  that  the 
public  should  be  taught  the  theory  of  in- 
dividual rights  and  the  means  whereby 
these  rights  might  be  obtained  and  safe- 
guarded ;  that  an  intelligent  public  opin- 
ion shonld  be  created  for  the  guidance 
of  those  holding  public  office ;  and  that  as 
they  advanced  in  capacity  the  govern- 
ment should  more  and  more  be  intrusted 
to  the  people  of  the  islands.  This  is  the 
task  which  the  schools  encountered. 

"The  Commission  authorized  the  em- 
ployment of  a  thousand  American  teach- 
ers. It  was  decided  that  all  instruction 
should  be  given  in  English,  and  the 
teachers  were  sent  throughout  the  is- 
lands. .  .  .  Instruction  in  the  prov- 
inces was  at  first  largely  confined  to  pri- 
mary subjects,  and  Americans  did  the 
actual  work  of  teaching.  By  degrees, 
however,  Filipino  teachers  have  been 
trained,  and  primary  instruction  is  now 
almost  entirely  given  by  them,  the  Amer- 
icans being  used  to  supervise  the  work. 

"There  are  at  present  thirty-five  high 
schools  in  the  islands,  located,  as  a  rule, 


in  the  provincial  capitals.  .  .  .  There 
are  few  colleges  in  the  islands,  and  the 
professions  will  for  many  years  be 
filled  with  men  and  women  who  have 
completed  only  the  high-school  course." 

United  States  District  Attorney  Henry 
A.  Wise  has  a  totally  blind  assistant  in 
his  office.  Raymond  A.  Brown,  a  grad- 
uate of  the  Harvard  Law  School  in  the 
class  of  1910,  is  the  young  man.  Mr. 
Brown  has  been  blind  since  the  age  of 
eight.  His  duties  consist  in  brief  mak- 
ing, for  which  his  secretary  reads  aloud 
the  papers  while  he  makes  the  necessary 
deductions  and  afterward  either  dictates 
to  a  stenographer  or  operates  his  own 
typewriter,  at  which  he  is  an  expert.  Mr. 
Wise  said  that  his  new  assistant  had 
proved  himself  very  capable. 

A.  Bleecker  Banks,  formerly  mayor 
of  Albany,  died  at  his  summer  home  at 
Bar  Harbor,  Maine.  He  was  seventy- 
two  years  of  age  and  had  been  in  ill 
health  for  a  long  time.  He  was  born  in 
New  York  in  May,  1837.  He  was  elect- 
ed a  member  of  assembly  by  the  Demo- 
crats in  1862,  and  served  in  the  state 
senate  from  1868  to  1871.  He  was  mayor 
of  Albany  from  1876  to  1878,  and  was 
re-elected  in  1884,  serving  two  years 
more.  He  was  head  of  the  firm  of  Banks 
&  Company,  law-book  publishers. 

The  new  president  of  the  American 
Bar  Association,  Edgar  H.  Farrar,  of 
New  Orleans,  is  one  of  the  leading  law- 
yers, not  only  of  his  own  state  but  of  the 
country.  He  has  been  in  the  active  prac- 
tice of  law  for  over  thirty-five  years,  and 
during  that  time  has  handled  with  marked 
success  litigation  of  every  character  and 
of  great  magnitude.  Mr.  Farrar,  while 
always  taking  an  active  interest  in  public 
affairs,  has  steadfastly  refused  to  accept 
any  political  office,  but  as  chairman  of 
the  Louisiana  tax  commission,  appointed 
by  Governor  Blanchard  in  1907,  he 
evolved  a  plan  for  the  scientific  assess- 
ment and  levy  of  taxes,  which,  if  adopt- 
ed in  Louisiana,  will  greatly  advance  the 
economic  and  financial  conditions  of  his 
state. 


A  laugh  is  worth  a  hundred  groans  in  any  market. — Charles  Lamb 


□  □ 


0  Q 


At  What  Bar  Did  They  Practice. — A  re- 
cent advertisement  setting  forth  the  mer- 
its of  a  book  on  "Intoxicating  Liquors" 
announces  that  the  authors  are  "men  who 
have  had  practical  experience  in  and  out 
of  the  courts  concerning  this  subject." 

Our  Judges  Are  Wiser  Now. — The  late 
Professor  William  P.  Blake,  whose  en- 
couraging mineralogical  reports  induced 
the  United  States  to  buy  Alaska,  be- 
lieved firmly  in  his  country's  future. 

Professor  Blake,  in  a  Fourth  of  July 
address  that  Tucson  still  remembers, 
pointed  out  the  forward  strides  that  Ari- 
zona had  made. 

"Think  of  the  ignorance  and  illiteracy 
of  the  past,  all  vanished  now,"  he  said. 
"Once,  while  out  on  a  mineralogical  trip, 
I  wandered  into  a  courthouse  in  an  Ari- 
zona village. 

"The  case  afoot  concerned  a  letter. 
The  prosecution  wanted  this  letter  admit- 
ted in  evidence,  but  the  defense  wanted 
it  barred  out.  Finally  the  judge  said  re- 
luctantly : 

"  'Hand  the  pesky  thing  up  here  and 
I'll  decide  on  it.' 

"So  the  letter  was  handed  up  to  the 
judge,  and  he  put  on  his  spectacles  and 
looked  at  it  sideways  and  crosswise,  and 
a  loud  laugh  went  up  from  the  spectators. 

"  'What  are  they  laughing  at  ?'  I  asked 
the  man  next  to  me. 

"  'Why,  at  the  jedge's  bluff,  o'  course,' 
was  the  reply.  'The  old  fool  can't  read 
readin'-writin',  let  alone  writin'-writin','  " 
— New  York  Tribune. 


Exceeded  the  Speed  Limit. — A  guest  in  a 
Cincinnati  hotel  was  shot  and  killed.  The 
negro  porter,  who  heard  the  shooting, 
was  a  witness  at  the  trial. 


"How  many  shots  did  you  hear?" 
asked  the  lawyer. 

"Two  shots,  sah,"  he  replied. 

"  'Bout  like  dis  way,"  explained  the 
negro,  clapping  his  hands  with  an  interval 
of  about  a  second  between  them. 

"Where  were  you  when  the  first  shot 
was  fired?" 

"Shinin'  a  gemman's  shoe  in  de  base- 
ment of  de  hotel." 

"Where  were  you  when  the  second  shot 
was  fired  ?" 

'Ah  was  a-passin'  de  Big  Fo'  depot." 
—Literary  Digest. 

Non-Conservation. — A  traveler  on  the 
country  roads  of  central  Vermont  is  im- 
pressed by  the  large  number  of  signs 
which  prohibit  hunting  and  fishing  on 
the  premises.  One  farmer,  however,  in- 
troduced a  pleasing  variety  by  the  fol- 
lowing notice: 


Hunt,  fish,  and  be  d  if  you  get 

anything  you  will  do  better  than  I 
can. 

John  Smith. 


—Life. 

As  He  Saw  It. — The  jury  room  was  hot 
and  stuffy.  All  through  the  night,  at  in- 
tervals of  half  an  hour,  a  ballot  had  been 
taken  and  no  definite  conclusion  reached. 
The  forenoon  wore  away,  and  on  the 
forty-second  ballot  the  vote  stood  as  it 
had  stood  since  the  exit  from  the  court 
room. — eleven — one. 

When  the  foreman  announced  the  re- 
sult the  "one"  man  addressed  the  "elev- 
en" in  angry  tones : 

"Consarn  you  !  You  arc  the  stubborn- 
est  men  I  ever  saw.— The  Housekeeper. 
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A  Purist  in  Court.— Lawyer— You  drive 
a  wagon,  do  you  not? 

Witness— Xo,  sir,  it's  a  horse  I  drive. 
— Boston  Transcript. 

Amended.— The  Court:  "You  will 
swear  that  the  prisoner  stole  vour  um- 
brella ?" 

The  Plaintiff:  "Your  Honor,  I  will 
swear  that  he  stole  the  umbrella  i  was 
carrying." 

His  Only  Hope— Mr.  \Y.  O.  Hart,  of 
New  Orleans,  tells  this  story :  An  old 
negro  was  brought  up  before  the  judge, 
charged  with  chicken  stealing ;  and  when 
the  usual  question  was  propounded, 
"Guilty  or  not  guilty,"  he  said :  "I  don't 
know,  boss;  I  jest  throw  myself  on  the 
ignorance  of  the  court." 

Overspoke  Himself— Captain  A.  T.  Sto- 
vall  of  Okolona,  Mississippi,  tells  this 
story  of  an  old  negro  who  was  "up  for 
killing  anoder  nigger." 

"A  negro  is  not  generally  considered  a 
strong  witness,  and  yet  there  is  no  such 
thing  as  throwing  him  off  his  guard 
when  he  knows  what  he  should  swear  to. 

"This  is  illustrated  by  the  experience 
of  a  certain  negro  who  had  killed  another 
down  in  Mississippi,  because  he  had 
heard  the  other  had  made  threats  against 
his  life.  The  facts  of  the  killing  were 
very  much  against  the  slayer.  He  went 
to  his  district  attorney,  who  happened 
to  be  the  son  of  the  former  owner  of  the 
accused,  and  made  a  clean  breast  of  the 
whole  situation,  and  asked  him  to  "throw 
the  case  out  of  court,"  as  he  expressed 
it.  The  negro  was  surprised  when  he 
was  told  by  the  district  attorney,  who  was 
his  boyhood  friend,  that  the  killing  was 
coldblooded  murder,  and  he  would  be 
forced  to  hang  him  for  the  crime.  He 
advised  him  to  employ  the  best  lawyer 
he  could  find  if  he  wanted  to  save  his 
neck. 

"Sure  enough,  the  negro  employed  an- 
other lawyer.  When  the  case  came  to 
trial  the  negro  told  a  different  story  and 
established  a  perfect  case  of  self-defense. 
The  district  attornev  was  so  disgusted 
by  the  outcome  that  he  determined  to  go 


into  the  previous  statement  made  to  him 
by  the  negro.  He  related  the  facts  of  the 
killing  as  previously  told,  and  asked  the 
negro  if  that  was  not  his  original  ac- 
count of  the  matter,  just  after  the  killing 
occurred.  He  listened  to  the  question 
with  rapt  attention,  and,  realizing  its  per- 
fect truthfulness,  without  the  batting  of 
an  eye  or  the  exhibition  of  the  slightest 
concern  over  the  awkwardness  of  the 
situation,  answered  as  follows:  "Yes, 
sir,  boss,  I  told  you  dat,  but  when  I  did 
1  overspoke  myself." 

The  Point  of  View.— Judge  W.  D.  An- 
derson of  Tupelo,  Mississippi,  relates  this 
occurrence : 

"Uncle  George  Snow,  an  old  ante  bcl- 
lum  negro,  was  introduced  for  the  state. 
The  counsel  asked  Uncle  George  which 
side  of  Souchatouchee  creek  he  lived  on, 
to  which  he  replied : 

"Which  side  of  the  creek  do  I  live  on, 
boss?" 

"Yes." 

"Gwine  up  or  down  the  creek,  boss?" 

A  Story  for  Men. — Another  story  cred- 
ited to  the  late  Justice  Brewer  has  it  that 
while  he  was  judge  in  a  minor  court,  he 
was  presiding  at  the  trial  of  a  wife's  suit 
for  separation  and  alimony.  The  defend 
ant  acknowledged  that  he  hadn't  spoken 
to  his  wife  in  five  years,  and  Judge  Brew- 
er took  a  hand  from  the  bench  in  exam- 
ing  the  witness. 

"What  explanation  have  you,"  he  said 
severely  to  the  defendant,  "for  not  speak- 
ing to  your  wife  in  five  years?" 

"Your  Honor."  replied  the  husband, 
"I  didn't  like  to  interrupt  the  lady."— 
Kansas  City  Journal. 

Counter-Case.  —  Upon  being  called  in  the 
police  court  at  Asheville.  North  Carolina, 
charged  with  an  assault  upon  a  clerk  at 
a  soda-water  fountain,  the  defendant 
arose  and  said :  "Your  Honor,  I  am 
guilty,  but  I  plead  a  counter-case." 
Whereupon  the  aforesaid  clerk  arose  and 
replied :  "Your  Honor,  the  counter 
didn't  have  anything  to  do  with  it.  I 
walked  around  the  counter  before  I 
struck  him." 
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Send  for  thisFREE  Book 

on  Loose  leaf  Boohtaepiril 


If  you  want  to  improve  your  office  methocU 
and  learn  about  short  cuti  that   will   lave  your 
bookkeepen'  time  and  your  money,  accept  this  big 
free  offer  and  icnd  for  a  copy  of 

"Moore's  Modern  Methods" 

It  contain*  160  page*  of  information  and  instruction*  in 
Loose  Leaf  Bookkeeping  and  Record  keeping,  llluilrate*  40 
different  ledger  and  record  form*  and  thow*  exactly  how  they  can 
be  used  in  your  office.  It  tell*  how  to  start  a  loose -leaf  ledger 
or  record  syitem  and  how  to  keep  it  going.  Explain*  how  the 
loose  leaf  system  can  be  adapted  in  any  office  or  factory.  How 
it  u  adaptable  to  any  busineia,  large  or  small,  and  also  professional 
or  individual  use.  Even  tho  the  price  ol  thu  book  were  $5.00. 
you  couldn't  afford  to  be  without  a  copy,  for  it  will  put  you  in 
touch  with  new  method*  and  new  system*  whose  time  and  money - 
saving  value  are  worth  dollar*  to  you.  But  thia  book  ia 
abtolutely  free  to  all  business  men  who  fill  out  the  attached 
coupon  and  enclose  it  with  their  business  letterhead.  That'*  the 
only  condition — ao  act  now. 

JOHN  C.  MOORE  CORPORATION 

645  STONE  STREET  ROCHESTER,  N.  Y. 


"TWIN  GRIP' 

Paper  Fastener 


Small 

Smooth 

Strong 


Lets 
Nothing 
Slip 


Free  samples,  5  rue*,  tent  on  renuest. 
The  De  Long  Hook  &  Eye  Co..  Phrladrlpru. 


V  Simply  Fill  Out 

mdtiailthe 

Attached 
foupoti 


RRIfHTFN  IIP  Your  Stationery  in  the  OFFICE. 
BKIUHILN  Ur  BASK.  SCHOOL  or  HUM!  hu 
uunn  WASHBURNE'S  PATENT 

PAPER  FASTENERS 

75,000,000 

SOLD  the  post  YEAR  thoalJ 
tomWnce  YOU  of  thtli 
SUPERIORITY. 


Trade 


O.K. 


Mark 


Easily  put  on  or  taken  off 
with  the  thumb  and  finger.  Can 
used  repeatedly  and  "fnrv  a/rpoiyi  nor*-  "    Made  of  brans  in  3 
I  net.    Put  up  in  brass  hoses  ol  1 00  fasteners  each. 
I  HANDSOME  COMPACT  STRONG  No  Slippia*.  NEVER 


All  •tationeTS.  Send  10c  for  sample  bos  ol  SO.  assorted. 

Liheral  aixount  to  the  trade. 


oklet  free. 

Mfg. 


it 


Syracuse,  N.  Y.,  U.  S.  A.  n°ib 
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r<>R  Y'M'K 
i  tsMPAKIEH 


Let  Us  Mail  You  our  New  Booklet  —  Nevada  Corporation  Law  (of  1903)  wjtli  Forms  —  Prorating  a  Combination  of  Standard 
Charter  Advantages  Unequalled  Anywhere,  and  al  Lowest  Fees  (Only  $10.  for  $100,000  Capital).  No  Annual  Franchise 

Taxes.  Absolute  Freedom  from  Residential  Restriction*.  Burdensome  Reports  and  Publications.  Meetings,  Business  and  Offices  Any- 
where.   Mail  this  Ad.  for  Copy  FREE 


CORPORATION  CHARTER  <fi  TRUST  COMPANY.  DEPT.  C. 
Farmers  e*  Merchants  Nat'l  Bank  Bldg  .  Reno.  Nevada  $  ♦  V4-55  Wiggins  Block,  Cincinnati.  Ohio. 
I  aw  Dept  -  General  Practice  -  Counsel   Hon  C  E.  Mack.  R.  R.  Wilson.  Goe  S.  Green.  Attorneys  si  Law  (Mention  C  ft  C  10-10) 
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5  Slide  Door  £SfeL  @ 


THE  LAW  BOOK  SPECIAL 


A  RADICAL  IMPROVEMENT  IN  SECTIONAL 
BOOK  CASE  CONSTRUCTION 


These  new  Sectional  Bookcase*  combine  Service, 
Simplicity,  Beauty  and  Low  Price. 

The  Ideal  Law  Book  Section 

Doors  arc  metal  framed  and  slide  horizontally 
in  steel  lined  grooves.  No  Noisy,  Slamming,  Stick- 
ing Doors.  Large  variety  of  styles  in  Standard  and 
Mission  Design.  All  popular  woods  and  finishes. 
The  low  cost  does  not  detract  from  their  quality 
or  workmanship. 

THIS  STACK,  PLAIN  OAK 

FINISHED 
GOLDEN  OR 
WEATHERED. 

Delivered 

Make  a  comparison  in  values  between  this 
"  Model "  Stack  and  similar  sections  in  other  makes 
of  cases.  It  saves  you  money.  If  you  have  delayed 
equipping  your  law  office  with  the  sections  you  need 
because  of  cost — send  us  an  estimate  of  your  require- 
ments. Sketches,  together 
with  net  delivered  prices, 
will  reach  you  by  return  mail. 
We  will  deem  it  a  privilege 
to  demonstrate  the  value  of 
these  cases  as  compared  to 
any  other  kind. 

Write  Now  for 
Catalog  "  K.  D.  " 


Line 


Little  Sections 
For  Big  Purposes 


Fo»  convenience  and  complete  aabaactioa  equip  your  orfcee  with  iheae  handy  I  ittle  Mctioa*.  about  ha" 
the  mt  of  the  utual  cumbersome  trcboaj  which  often  provide  mote  Wing  *p*ce  <!"»»        •*,.U,.''T  "f™ 
only  the  Ming  apace  you  need  foe  the  present.    Substantially  built  of  either  Quartered  Oak,  Golden  W«jed  or 
B,ich  Mahogany.    Handsome,  useful  section*  at  reasonable  coat.    Get  ported  on  Weja_product».  Catalog 


iiity-four  page*  of  Time,  Trouble  and  Temper  aavert  and  "Filing  Suggetboru  FREE. 

Freight  Prepaid  at  price*  quoted 
lo  any  Railway  Station  in  light  por- 
tion of  map.  Write  ui  for  delivered 
price*  in  and  Weal  of  Mont..  Wyo., 
Colo..  OUa.  andTeia*. 


The       Mfg.  Co.  m 

70  UNION  STREET.  MONROE.  MICH.  ^HBlXr 


70  UNION  STREET.  MONROE.  MICH. 
New  York  Office  108  Fulton  St. 


■J  Be  sure  to  mention  "Case  6t  Comment"  in  writing  to  advertisers.  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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SANITARY 
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For  your  conven- 
ience and  comfort 
house  your  library 
in  the  DANNER 
Sectional  Case — 
the  one  with 
double  sections 
and  SlidingH 
Doors.  And  your 
reference  books  in  the  DAN- 
NER Revolving  Case — the 
handy  revolver,  and  your  office 
will  have  the  best  equipment 
obtainable. 

Ask  for  catalogs  No.  10  and  No.  $1 

THE  JOHN  DANNER  MFG.  CO. 
21  Huron  St 
Canton,  Ohio 


NO  TAXES  HERE 


INCORPORATE  UNDER 
ARIZONA  LAWS. 


Moat  liberal  Corporation  Laws  In  the  United  State*.  No  franchise  or  annual  Tax.  Private  property 
exempt  from  all  corporate  debts.  Lrsiilmture  cannot  repeal  your  charter.  Keep  offices  and  do  business 
anywhere.  "Dags*  on  How  to  Ran  a  Corporation"  free  to  companies  Incorporated  through  ua.  This  is 
a  well  bound  law  book  of  Ave  hundred  pans.  It  tells  just  what  to  do  and  how  to  do  it.  Also  investigate 
oar  "Universal  Corporate  Record."  Four  books  In  one.  No  other  like  it.  Free  to  companies  incorporated 
through  ua  if  requrated.  Fee  very  assail.  Write  for  free  booklet,  codified  and  annotated  corporation 
laws  and  other  information  before  incorporating. 

Reference*:  Union  Bank  and  Trust  Co.;   The  IF** fern  Investment  Co.,  Phoenix,  Ariz. 

ARIZONA  CORPORATION  CHARTER 
GUARANTEE  COMPANY,  Phoenix,  Ariz. 


H.  R.  DAGCS.  President 


H.  H.  HOWARD.  Vice- Pre*.  W.  E.  MILLICAN.  Secretary 

A  TTORNEYS  AT  LAW 


LAW  BOOKS  SHIPPED  IN  A  HURRY 

Get  your  orders  to  us  by  telegraph  if  necessary  and  within  an  hour  or  two  your  books  will  be  on  the 
way.    If  unknown  to  us  or  if  cash  is  not  sent  with  order,  avoid  delay  by  saying  C.  O.  D. 

THE  LAWYERS  CO-OPERATIVE  PUBLISHING  COMPANY,  Rochester,  N.  Y. 
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saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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ENDORSED  "  THE 
Write  for  New  Catalog  No.  36 

Junddtrcm 

MADE  IN  SEVERAL  DIFFERENT  STYLES.  . 

SENT  ON  APPROVAL  ft  lOO 
FRjEICHT   PAID  *  1~ 


BEST  "  BY  OVER  FIFTY  THOUSAND  USERS 


5ECTI0NA1 
DGDKCASE 

MADE  IH  SEVERAL  DIFFERENT  STYLES  AND  FINISHES 

PERFECTION 
AND  UPWARDS 

THE  C.  J.  LUNDSTROM  MFG.  CO.  Little  FalU.  N.Y. 
Mfn.   t  Sectional  Bookcasn  and  Filing  Cabinrti 


Mass.  Reports 
Low  Priced 

We  will  cloic  out  our  remainder*  of  Maaa.  Reports  at  leaa 
than  coat  for  apot  caah.    Here  ia  the  liat. 
Vola.    1  to  109.  leesCushine.  vol.  12. 

Vol..    139  to  197.  (2  in  1  Ed.  to  vol.  ISO. balance  single). 
Vola.    139  to  189  single. 
Vola.    139  to  189  single. 
VoU.    139  to  159.  161  to  172. 

Vola.    139  to  185  I  2  in  1  Ed.  to  vol.  170.  balance  ancle). 
Vols.    139  to  154.  any  volume. 
Vols.    139  to  150.  any  volume. 

Complete  your  set.    Write  for  prices. 
A  dollar  spent  ufifA  Ine  Co-opt.  alway  buyt  more. 

The  Lawyers  Co-op.  Pub.  Co.  Rochester.N.  Y. 


AUTOMATIC 
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recently  tats  sSdst- 
,  We  Dsp  It  on  appro 
•  rat  m  asy  dewed 
combination  lb  r> 
iponsioit  partltt  In  any  part  of  tht  country,  at 
our  rrrt  M  aR  tte  t ■penis  and 
WE  CUARANTCC  it  to  te  tl  Rsfti  data 
material  and  fnavb  and  to  CXCEl  ■ 
operation  any  otter  rtrticaJ  Mt  at  any 
■Ties.  A  broad  itattmmt  but  I  ■  day 
tnal  order  ssR  cost  you  nottimf  il  •« 
fail  to  prone  it.    Decide  tor  youritH 
and  pay  tl  accestatss  not  before. 
Ow  ATCO  FllES  at)  M  tte  raquwt- 
mentt  lor  (omtttai|  at  a  tower  pnee  ttian  any 
Otter  lilt  made    Write  For  complete  catatoet 
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The  Automatic  File  «&  Index  Co 
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End 


H  old  Pen 

in  ink 


Untwil 


Pen 
F.Urd 


AUTOMATIC  SELF- 
FILLING  MODERN 
FOUNTAIN  PEN 


BsjOSJ  F»  H"1  part  that  maker  It  the  simplest 
and  moat  i  i  .,  • ,   ,:  „t  mil  -  m  •  lllnu  runs 

As  Easy  as  Wind- 
ing  Your  Watch 

Construction  simple. 
Nothing  to  take  apart  to  fill  the 
fountain. 

No  joint*  to  leak. 

Cleans  itself  in  filling. 

Every  pen  guaranteed. 

It  is  an  economical  busy  man's  pen. 

From  $2.00  to  $6.00. 

All  styles  of  holders  and  points. 

Modem  Pen  Company 

BULK  SEUJNU  Alt  EST  rT>R 

A.  A.  Waterman  &  Co. 
NEW  YORK 

125  Greenwich  St.      22  Thames  St 


'  |  it  a  not  an'A.  A.' kit  not  a  MODERN" 
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of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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At  m  br  these,  hia  friends  and  others 

THE  NEW  CREED 


TAKES  EVERYTHING  IN  SIGHT 


KANSAS  "  FAVORITE  SON  "  FLOWER 


II  il.l.r  In  I  hmf.  Hmf4  H.r.,1.1 


PORTFOUOS 
for  LAWYERS 


THAT  WILL  CARRY  FULL  SIZE 
LEGAL  PAPERS  FLAT 

The  Lsrgnl  Assortment  lo  Select  from,  48  Number*. 
We  Sell  Direct  lo  Attorneyi  at  Wholesale  Prices. 

PRICES  $3.00  AND  UP 


Let  us  lend  you  one  on  approval,  charge*  pre- 
paid.   If  not  satisfactory  return  at  our  expense. 

CATALOGUE  NO.  4  FREE 


Lawyers  Leather  Brief  Case 

P.  O.  Bo*  1851     Mfg.  Co.    New  York  City 
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Do  You  Want*  More  Income  Now? 

«•  A  f*t  fm  is  to*  bu<t  It  worts  two  la  ts*  fttfww. "   Tb*  mltsftios  V«bMi  «lf*r«  ?«u  s  a««  txaJta&l<»l  a*U  so4  rvmstfcsM* 

If  you  suu*  lit,  foe  luwwifuj  oAiiwtknu  *W  B«t  d*pc«4  cuUrvJr  aatbi"  Law  Is  ts«  gsss  *'  skats. 

Young  Attorney  Makes  $302  on  One  Claim 

•■  Hr  r^mMo*  «  w  <Wa  ™  »rlu«  Altof  M.^u,  Altom.T-.t  lr..  ftrti  ... !  W«i»u<  81,  rtU*..  11.,  .-.I  A.  f. 

■  „  ,     m  ,         (t»kMt,  mi,  1  -  Mj  aaltoatkaa       p  fcaai  Uuu  to  Bjf  jo  nunuk." 


We  Prepare  SPECIALISTS  for  the  Collection 

\I>  t^b  Ik.  irnn  o«*~  fHtln,  .»,.  mo».T       »~I>I«»  U»  trKM  -  rf  «l<w  farm.   W.  W.  >TMfe]  f  t  b.o.nb*  Sf  •• 
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American  Collection  Service, 245 State  St.,  Detroit,  Mich. 


You  Pay  For  This.  Do  You  Get  It? 


q  The  Modern  Law  Booh  attains  it*  maximum  value  in  the  hands  of  the  user  only  when  it  gives  Parallel 
Reference*  to  the  reports  used.  If  you  use  the  Lawyer*  Report*  Annotated  or  United  State*  Supreme 
Court  Report*  (Law  ed,),  before  buying  any  Text  Book,  Digest,  Encyclopedia  or  other  work,  first  learn  if  these 
two  widely  circulated  sets  are  systematically  cited  by  volume  and  page  throughout,  the  entire  work.  You  are  entitled 
to  the  best  there  is — insist  upon  getting  it. 

Co-operative  Publishing  Company 

ROCHESTER,  NEW  YORK 
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A  Message 

From  the 

Advertising  Manager 

To  You,  Our  Readers  : 

<J  Mine  is  a  commercial  message. 

Each  month  I  vie  with  the  Editor  in  securing  for  my  department  the  commercial 
news  of  the  month,  just  as  the  editor  seeks  to  present  the  latest  and  best  legal  news 
of  the  period. 

<fl  I  want  to  make  the  advertising  pages  just  as  interesting — yes,  even  more  interest- 
ing to  you  our  readers,  than  the  editorial  pages,  because  it  is  in  these  pages  that  you 
will  find  worthy  articles  for  your  assistance,  entertainment  and  happiness  in  your 
offices,  homes  and  communities. 

*J  You  can  help  by  purchasing  the  articles  advertised  in  these  pages.  The  larger 
tl)e  returns  to  our  advertisers,  the  more  we  shall  have  and  the  greater  the  success  of 
the  magazine. 

^  That's  the  message.  Study  the  advertising  pages  for  the  good  things  they  con- 
tain.   Thank  you.  Yours, 

THE  AD  MAN 
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The  Largest  Law  Libraries 


grow  gradually  and  bookcases  should  be  chosen 
that  are  susceptible  of  expansion  to  meet  this 
growth.  Here  is  one  of  the  largest  law  libraries 
in  the  west,  containing  several  thousand  volumes, 


8  lobe  ^\fc  r  i>  t  eke 

Elastic  Bookcases 

can  always  be  duplicated  for  immediate  delivery. 

They  are  the  strongest  sectional  bookcases  made.  In 
case  of  fire  each  section  can  be  quickly  carried  out  with  the 
books  in  it.  Several  libraries  have  been  saved  in  this  way 
that  would  otherwise  have  been  destroyed. 

Write  for  the  Book,  "Finding  and  Filing  Papers" 

It  will  show  you  a  complete,  practical  and  economical  system  for 
handling-  papers'  of  every  kind,  so  you  can  find  any  desired  docu- 
ment instantly.  A  copy  of  this  book  and  the  1911  9lob«  ^Wernicke 
Catalogue  will  be  mailed  to  you  on  request 


5Ik  Slot>c^Eri)icke<?o.>  Dept.C-109,  Cincinnati,  U.  S.  A. 
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13 
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We  are  sending  you  and 
every  cne  of  our  lawyer  friends  a  copy 
of  this  attractive  wall  calendar,  1 4x2  I 
inches,  lithographed  in  ten  colors  and 
gold,  for  the  months  to  October  1 9 1  I . 

It  takes  some  days  to  get  all  around, 
but  if  you  do  not  get  a  copy  socn. 
let  us  know.     We  don't  want  to 
forget  anyone. 
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THE  LAWYERS  CO-OPERATIVE  PUB 

ROCHESTER,  N.  Y. 


1NG  COMPANY 
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SI  Nmi<  Si 
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ANNOUNCEMENT 

Bancroft-  Whitney  Company 

EASTERN  DIVISION 
Rochester,  New  York 

It  is  with  pleasure  we  announce  to  all  the  lawyers  of 
the  United  States,  and  particularly  to  those  in  that 
portion  lying  East  of  the  Missouri  River  Line,  that  for 

the  purpose  of  caring  for  our  rapidly  developing  business  we  have  opened  and 
established  an  Eastern  Division.  This  Division,  with  its  headquarters  at  Roch- 
ester, N.  Y.,  has  been  placed  in  charge  of  Mr.  Gerardus  P.  Wynkoop. 
who  for  some  fifteen  years  has  been  connected  with  The  Lawyers  Co-oper- 
ative Publishing  Company.  Mr.  Wynkoop  is  very  well  known  by  the 
members  of  the  Law-book  Trade,  and  also  by  the  large  number  of  lawyers 
throughout  the  United  States  who  have  been  regular  patrons  for  new  and 
current  books  advertised  and  sold  by  The  Lawyers  Co-operative  Publishing 
Company. 

It  will  be  the  endeavor  of  Bancroft- Whitney  Company's  Eastern  Division 
to  build  up  a  larger  business  than  it  has  heretofore  enjoyed  in  the  selling  of 
law  books,  both  at  wholesale  and  retail,  direct  and  through  agents,  and  to 
that  end  will  not  only  have  always  on  hand  a  large  stock  of  the  publications 
of  this  Company  but  will  carry  and  have  access  to  the  largest  stock  of  law 
books  to  be  found  at  any  one  place  in  the  United  States. 

All  books  ordered  by  our  customers  in  the  Eastern  Market  will  be 
shipped  from  our  Rochester  office,  thus  insuring  prompt  delivery,  but  all 
accounts  with  patrons,  wholesale  and  retail,  will  be  kept,  as  heretofore,  at 
the  main  house,  in  San  Francisco. 

Bancroft-  Whitney  Company 
Nov.  1st,  1910  San  Francisco,  Cat 


<J  Be  sure  to  mention  "Case  8c  Comment"'  in  -writing  to  advertisers,  Where  you 
■aw  it  ia  of  interest,  and  enable*  them  to  credit  your  magazine  with  your  reply. 
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To  The  Book-Buying  Lawyers 
Of  The  United  States 


every  law-book  h< 
as  published,  and  t 


When  the  publication  oi  the  American  Decisions  was  begun  the  set  was  handled 
as  a  subscription  series,  and  when  the  publication  o(  the  American  State  Reports 
began,  this  set  was  also  handled  as  a  subscription  series.  From  time  to  rime,  however,  various 
law-book  sellers  in  the  United  States  were  made  special  agents,  until  it  was  possible  for 
house  in  the  country  to  supply  its  patrons  with  these  sets  of  books  complete, 
1  to  continue  to  supply  new  volumes  as  issued. 

The  modern  plan  of  selling  books  on  the  instalment  plan,  which  enables  lawyers  to  get 
good  libraries  together  and  pay  for  the  books  in  the  future,  has  had  a  tendency  to  get  into  the 
market  second-hand  sets  of  these  Reports,  the  original  purchase  price  of  which  has  not  been 
paid.  The  dimcuhy  of  tracing  these  sets  and  getting  the  amount  paid  that  is  actually  due 
thereon,  has  induced  the  publishers  to  make  the  following  announcement  to  all  lawyers  in  the 
United  States. 

From  and  after  December  I,  1910,  no  broken  sets  of  American  State  Reports  will  be 
completed,  and  no  full  sets  of  American  State  Reports  will  be  continued  to  lawyers  who, 
after  that  date,  purchase  these  boob  from  any  law-book  house  in  the  United  Stales,  other 
than  the  regular  authorised   agents   for  the   handling  of  these  books.     These  authorised 


.  N.  Y. 
.  N.  Y. 


CALLAGHAN  <ft  COMPANY,  of  Chicago.  Illinois. 
CEO.  I.  JONES,  of  Chicago.  Illinois. 

THE  BOBBS-MERRILL  COMPANY,  of  Indianapolis.  Indiana. 
THE  W.  H.  ANDERSON  COMPANY,  of  Cincinnati.  Ohio. 
THE  KEEFE-DA  VIDSON  COMPANY,  of  St.  Paul.  Minn. 
THE  WEST  PUBLISHING  COMPANY,  of  St.  Paul.  Minn. 
THE  LAWYERS  CO  OPERATIVE  PUBLISHING  CO..  of 
BANCROFT •  WHITNE  Y  COMPANY,  of  San  Francisco.  Cal. 
BANCROFT-WHITNEY  COMPANY.  East.rn  Divisio, 
(Not*:  This  tut  ofagonts  may  bo  changsd  from  tints  to  tint*.  ) 

Lawyers  anywhere  in  the  United  States  can,  therefore,  purchase  from  the  above-named 
agents  these  books  new,  at  one  uniform  price,  and  secondhand  when  on  hand  at  also  a 
uniform  price. 

Lawyers  and  Estates  who  have  the  American  State  Reports  for  sale  (or  any  reason 
should,  for  their  best  interests,  communicate  with  one  of  the  above-named  agents  who  are  m 
position  to  pay  a  better  price  for  such  secondhand  sets  than  anyone  else  in  the  United  Stales. 

Please  note  that  if  any  dealer,  other  than  the  above-named  authorized  agents  for  the 
handling  of  these  books,  should  make  sales  of  secondhand  sets  complete  or  partially  so,  of 
these  Reports,  does  so  with  the  full  knowledge  that  such  sets  cannot  be  completed  and  con- 
tinued bv  the  parties  purr  hating  them.  The  only  manner  whereby  the  Legal  Profession  can 
be  certain  to  have  this  set  of  Reports  continued  and  get  the  advantage  of  the  new  volumes  as 
will  be  by  purchasing  them  through  the  publishers  or  their  authorized  agents  named 
Be  sure,  therefore,  thai  whenever  these  sets  are  offered  for  sale  you  see  lo  it  that 
the  delivery  of  the  new  continued  volumes  as  published. 

Yours  truly. 


Nov.  1st,  1910 


Bancroft-  Whitney  Company 

Publisher*  of  the  American  State  Report! 

San  Francisco,  Cal. 


<J  If  the  advertisements  in  this  number  interest  you,  answer  at  once,  fj  The  present  value 
ol  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 


BLACKSTONE  NUMBER 


jr*  «  f.f.ti'.tftfit.ffifjrr 


Contents 

Frw  Nnv  CASR  AND  COMMENT 
1  \Jl   i        Y  »      The  I^wyers  Magazine 

1Q1Q  ROCHESTER.  N.  Y 

Quotations — Blackstone  as  an  Author       -  -  -  269 

Frontispiece — Sir  Wm.  Blackstone    -        -  -  '  270 

Sir  Wm.  Blackstone-   A  Biographical  Sketch  -  -  ll\ 

By  '1  HE  EDITOR 

(lllutlrjtion  Itom  Photograph) 

The  Stage  Lawyer        -       -  -  -       -       -  277 

    By  ALEXANDER  OTIS  

(Illustrations  trom  Photographs) 

Sir  William  BUckstone's  Influence  on  the  Rule  in 

Shelley's  Case       -       -       -  -       -       -  284 

 By  HLMKY  C  SPURR  

Federal  Control  over  Air  Navigation         -        -        -  288 
By  HI  RDF.  1  I  A.  RICH 

The  Place  of  Blackstone's  Commentaries  in  Legal  Lit- 

eraiuie         -       -  "  ,~  — 25£l 

By  HON.  HAMPTON  L.  CARSON 

The  Editor's  Comments  -  :  :  :  ;  :  295 

The  Readers'  Comments  :  :  :  :   ^"  ' 

SPECIAL  DEPARTMENTS 

Among  the  New  Decisions                                -        -  299 

New  or  Proposed  Legislation   -----  304 

Bar  Associations  -  

I  aw  Schools   3U9 

New  l.aw  Bocks  -        -        -        -                 -        ~  >  l 

Recent  Articles  in  Law  Journals  and  Reviews     -        -  312 

Quaint  and  Curious        -        -        -        -        -        *  ^  ]  j 
Judges  and  Lawyers       -        -        -        -        -  • 
The  Humorous  Side               -        -        -        -  -321 
Cartoons  (Advertising  Section) 

(Publisher's  Address  and  Announcements,  Page  295) 


M 


Catered  as  Second  Class  Matter  January  10.  1910,  at  the  Po.t  Office  at  Rochester.  N.  Y.,  nnder  the  act  of  March  S, 


IV 


Case  and  Comment  November  '10 


New  Book  Announcements 


Loveland  On 

Appellate  Juris- 
diction of  The  Federal  Courts 

A  NEW  WORK 

Mr.  Frank  O.  LovcUrtd.  the  well  known  author  of 
LoveUnd  an  Bankruptcy  "  *nd  "  Form*  of  Federal 
Practice,*'  contribute*  thu  new  work  which  promiaex  lo 
be  of  untold  value  and  aervice  to  the  profeaaion, 
It  cover*  meal  thoroughly  the  Jurisdiction  of  the  Federal 
Appellate  Court*  or}  the  United  Statr*  and  include*  the 
qurttioo*  of  What  Deci«ioo*  are  Reviewable,  Final 
Judgment*  and  Decree*.  The  Question  of  Time  and  of 
Amount  in  D*pute.  The  Appellate  Junadiction  under 
the  Judiciary  Act  of  March  i.  1891.  The  Review  of 
Junadictiona]  Queatior*.  Of  Prile  Cauata.  Of  Criminal 
Caae*  of  Corttbtuban*]  and  Treaty  Cases,  The  Appel- 
late Juriadicbon  of  the  Circuit  Court  of  Appeal*,  Inter- 
locutory Appeal*  from  Order*  Granting  Injunction  or 
Appointing  Keceivei*.  Review*  in  Bankruptcy  Caae*, 
Caae*  from  the  Court  of  Claim*  and  Suit*  again**  the 
United  State*.  Junadiction  of  and  the  Review  of  the 
Deciakot  of  the  Commerce  Court  and  in  Integrate 
Commerce  Cssrt,  The  Court  of  Cuaton*  Appeal*. 
Appeal*  from  the  variou*  Court*  of  the  Diatrict  of 
Columbia,  and  from  all  the  Territorial  Court*  Appeal* 
and  Writ*  of  F.  tor  lo  Review  the  Deciaion*  of  the 
Grant  Couit  of  Appeal*.  Certiorari  lo  Review  the 
Deciaion*  of  the  C.  C.  A.,  Que*bon*  Certified  by  the 


800  pnccai  Buckram  $6.50  Net 
for  So/a  By 

The  Lawyers  Co-operative  Pub.  Co. 

N.  Y. 


Perry  On 

Trusts  and  Trustees 

SIXTH  EDITION 

Backed  by  forty  years  of  tite  by  Judges  and 
Lawyer*,  the  new  sixth  edition  (now  in  press) 
needs  little  introduction  as  •  worthy  work. 
The  edition  is  edited  by  Edwin  A.  Howes, 
Jr.  of  the  Boston  Bar. 

Notes  on  New  Decisions  have  been  added  : 
citations  have  been  brought  down  to  date 
and  new  ones  added  :  the  index  has  been 
enlarged  and  revised  :  and  the  work  increased 
in  size  about  200  pages.    About  3,000  new 


Two  Volume.  Canva.  $13.00  Net 

For  Salt  By 

The  Lawyers  Co-operative  Pub.  Co. 
Rocheater,  N.  Y. 


Frost  On 
Incorporation 

FOURTH  EDITION 

Thi*  new  edition  soon  to  appear  embodie*  a  revision  of 
all  the  Incorporation  Act*  at  the  aeveral  aUIr*  lo  July  I . 
1910,  the  arcbon*  of  the  digeat  relating  to  foreign  cor- 
pora boo*  and  annual  report*  have  been  amplified  and 
enlarged,  and  new  form*  have  been  added  wherever 
called  for  by  recent  act*  of  lesialalure*.  The  work  i* 
cavrded  into  three  part*  and  contain,  over  200  additional 


$5.00  Net 
For  Sal,  By 

The  Lawyers  Co-operative  Pub.  Co. 

Rochester,  N.  Y. 


Bolles  On  The  National  Bank  Act 
And  Its  Judicial  Interpretation 

FOURTH  EDITION 

Tha  new  edition  contain*  all  the  Statute*  and  Decora  on* 
is  to  National  Bank*  :  and  all  the  point*  in  all  the 
(lie  interpretation  of  the  law,  decided  by  the  Fed- 


ntinj 


r ml  and  Stale  Courts, 
and  h  ederal  I  axation 
contain*  20  chapter*. 
One  Volume 


containing  the  chapter*  on  Stale 
occupy  85  page*  and  the  book 

Buckram  $5.00  Net 


Drinker    On     Th*    Interstate    Commerce  Act 
A  NEW  SUPPLEMENT 

Thr*  new  *urpplement  fallow*  the  publication  of  the 
original  work  in  March  1909.  ranee  which  lime  the 
Commerce  Court  ha*  been  created  and  the  power*  of 
thr  Interstate  Common  on  radically  enlarged.  A  num- 
ber of  Important  Deciaion*  have  also  been  rendered  by 
the  Supreme  Court  all  of  which  are  covered  in  thu  nup- 
piemen!  which  will  be  ready  about  Nov.  I*t,  1910. 
The  Dlgerrt  orf  I,  C.  Deciaion*  have  been  brought 
down  In  dale:  and  the  appendix  with  it*  Uat  of  coenmod- 
itie *,  citation*,  tahleof  ca*e*.  and  cumulative  index  ca*ea 
both  the  onginal  work  and  nippleroenl. 
One  Volume  Buckram  $5.00  Net 

For  Salt  By 

The  Lawyers  Co-operative  Pub.  Co. 

Rochester.  N.  Y. 


tj  If  the  advertisements  in  this  number  interest  you,  answer  at  once.   <J  The  present  value 

of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  thia  month.  '  \j( 
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I  

Complete  Set  Now 
Ready  for  Delivery 

■ 


MT  The  NEW  THOMPSON  ON  CORPORATIONS  grows 
■         more  popular  every  day.    There  is  a  Reason.   Lawyers  who  know 

^^^%  say  that  the  New  Thompson  on  Corporations  is  absolutely  complete, 
that  it  is  the  best  arranged,  that  it  is  accurate  and  up-fo-tJate,  that  it  cites 
every t/iing,  that  it  contains  the  most  valuable  collection  of  corporation  forms 
ever  published,  that  it  is,  by  far,  the  most  useful. 

£T  Every  lawyer  who  has  a  set,  or  who  really  knows  it,  knows  that  it 
is  the  STANDARD — that  for  years  to  come  it  will  he  the  one  great 
Final  Authority  on  the  Law  of  Corporations. 

Clf  yon  arc  not  acquainted  with  the  NKW  THOMPSON,  write  today  for  descriptive 
circulars  and  .sample  pages. 

80,000  Cue*  Cited.      150,000  Citations.      9.000  Pagea.      Seven  Large  Volume* 
Law  Buckram  Binding.      Price  $42.00  Delivered 

The  Bobbs-Merrill  Company  Publishers 

INDIANAPOLIS  INDIANA  USA 


•J  Be  *ure  to  mention  "Case  Ac  Comment"  in  writing  to  advertisers.  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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If  You  Must 

ATT  A 

A 

Fraudulent 
Document 


If  You  Must 

DEFEND 


Genuine 
Writing 

YOU  NEED 

Osborn  on  Questioned  Documents 

'he  book  that  will  tell  you  what  to  look  for  in  a  suspected  document,  how  to  look  at  it,  what  can  be 
shown,  and  how  to  show  it,  and  what  portion  of  the  preliminary  work  you  should  be  able  to  do  yourself 
and  do  promptly.  Containing  200  illustrations  (many  in  colors)  525  pages,  26  chapters  completely 
covering  I  3  newsubjects  never  before  fully  treated,  including  typewriting.  Price  $5.25  net,  delivered. 

^m^^f^  District  Attorney*,  U.  S.  Commissioners,  Trial  Lawyer*.  Surrogates,  Probate  Judges,  Bankets — Let  us  send  you 
W illustrated  sample  page*  of  this  great  work — or  better  still,  wire  for  the  book  itself — it  will  help  you  immediately, 
■  with  a  forgery  case  in  your  office.    Published  by 

THE  LAWYERS  COOPERATIVE  PUBLISHING  CO.,  Rochester,  N.  Y. 

<I  If  the  advertisement*  in  this  number  interest  you,  answer  at  once.   <J  fhe  present  value 
:_  a.  -c  .l-  -J-    >;  J-„-„A«  t.™„  — — 1  .w:.  mnn,k. 
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THE  following  articles 
of  unusual  interest  to 
the  profession  will  soon 
appear  in  coming  numbers 

a 

"Case  and  Comment 99 

<J  The  Antiquated  Seal — 

By  Harry  Shelmire  Hopper 

C{|  An  Historic  N.  Carolina  Decision— 
By  G.  V.  Cowper 

€J  Expert  Testimony  on  Engineering 
Subjects — 

By  WillUm  O.  Webb« 

tj  Criminal  Slang — 

By  Joseph  M.  Sullivan  LL.B. 

f|  Arguments  from  Circumstantial  Evi- 
dence— 

By  Edwin  Bell.  LL.B. 

q  Sir  Edward  Coke.  Sketch- 
By  T.  T.  Hick.. 

Special  Numbers 

December.  1910— Law  ol  Will*  Number. 
January.  191 1— Law  and  Minor*  Number. 
February.  191 1— Legal  Ethics  Number. 
March,  191 1— Criminal  Law  Reform  Number. 
April  191 1— Nationalism  vs.  State.  Right. 
Number. 

How  To  Get  These  Issue* 
and  3 1  Others  for  Less  Than 
6  Cents  a  Copy 


Date   1910 

L.C.P  Co..  Rochester.  N.Y. 

Gentlemen: — I  desire  to  take  advantage  of 
your  .pectai  offer  of  3  whole  year,  of  Case 
and  Comment  [  36  issues  ]  for  only  $2.00. 
Begin  with  December  Number.  Caih  inclosed- 
Charge  to  my  » 


Address 

USE  THIS 


The  Most  Practical  Book  on  Franchises 

MUNICIPAL 
FRANCHISES 

By  DELOS  F.  WILCOX.  PH.  D. 


Chief  of  the  Bureau  of  Franchises. 


Public  Service  Commission,  First 
District  of  New  York,  doth: 
Octavo;  7 10+ XX 


00 


Do  You  Ever  Handle 

ENGINEERING 
PROBLEMS? 

Two  Standard  Books  on  Contracts 

Engineering  Contracts 
And  Specifications 


By  PROF.  J.  B,  JOHNSON 

Contain. ,  Synopii*  of  the  Law  of  Contract.; 
General  Clauses  in  Engineering  Specifications  and 
Accompanying  Document*  ;  Specific,  Descriptive 
or  Technical  Clauses  in  Specifications;  Illustrative 
Examples  of  Complete  Contracts 
and  Specifications.    Third  Edition 

RevUed:  Cloth  6x9"XVIII+563  p." 


tins;  uiusirauve 

<£o  00 

<po.Not 


Specifications  And 
Contracts 


A  series  of  Lectures  Delivered  by 
J.  A.  L.  WADDFJi-,  C.  E..  D.  Sc..  L  L.  D. 
Including  examples  for  Specification  and  Contract- 
ing Writing,  together  with 

Notes  on  the  Law  of  Contracts 

By  JOHN  C.  WAIT.  M. C  E..LLB. 
Author  of  Engineering  and  Arch-  A  4  QQ 
itectural     Jurisprudence-     Cloth ;  I 
6x9".  I74p.se.  


N«t 


WRITE  FOR  DETAILS  TO 

The  Engineering  News  Pub.  Co. 
220  Broadway,  New  York  City 


q  Be  sure  to  mention  "Case  8c  Comment"  in  writing  to  advertiser*.  O  Where  you 
saw  it  ia  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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McADAM  on  Landlord  and  Tenant 

FOURTH  EDITION,  REVISED  AND  ENLARGED 

By  THOMAS  F.  KEOCH  of  the  N»w  York  Bar 

Giving  all  the  statutory  changes,  together  with  notes  and  decisions  to  date. 

No  other  work  treats  so  fully  of  the  Rights,  Duties,  Remedies  and  Incidents  belonging  to  and  growing  out  of  the  relation  o 
Justice  McAdam  was  considered  an  expert  in  landlord  and  tenant  litigation,  and  through  his  many  yean 
reme  Court  was  particularly  fitted  to  undertake  a  work  of  this  descriptor n. 
t  0/ McAdam  on  Landlord  and  Tenant  bears  eloquent  testimony 

to  that  effect.  ' 

The  law  of  landlord  and  Tenant  is  so  intimately  connected  with  our  business  and  social  life  that  litigation  arising  out  of 


Landlord  and  T 
experience  on  the  bench'  of  the  New  York 

The  popularity  of  the  three  previous  edi 


md  iudges.    During  the  ten  years  which  have 


the  relation  occupies  a  large  part  of  the  time  of  the  courts  i 

bcation  of  the  previous  edition,  many  problems  have  been  presented  by  landlord  or  tenant  resulting  tn  the  estabtishme 
t  and  importa nt  principles.  Theae.^tagcrf* 


'    :e  the  pub- 
is/ Of 

new  ana  important  principles.  These,  together  with  numerous  new  statutes  and  the  decisions  of  the  courts  reported  in  the 
United  Stales  and  in  England,  have  made  the  publication  of  this  new  edition  absolutely  necessary  in  order  to  enable  the 
practitioner  and  others  to  keep  in  touch  with  the  progress  of  this  moat  important  branch  of  the  law. 

In  this  work  the  great  body  of  the  law  in  relation  to  Landlord  and  Tenant,  with  its  Rights,  Duties.  Remedies  and 
Incidents,  appears  in  two  large  volumes  in  which  all  the  decisions  affecting  landlord  and  tenant  tas'S  of  the  courts  of 
the  United  States,  the  ixzrious  States  and  of  England  are  cited  to  date,  making  this  unquestionably  the  most  exhaustive 
and  useful  treatise  oo  the  subieet.    Price  for  the  two  volumes,  915.00. 

The  law  and  practice  of  Summary  Proceedings,  as  treated  in  this  work,  which  is  based  entirely  upon  the  law  of  New  York 
is  complete  in  one  volume,  which  is  designated  as  volume  three  of  the  set,  and  is  sold  separately.    Price  95.00. 
^    McAdam  on  Landlord  and_ Tenant  is  in  three  volumes^  26M  pages,  bound  in  canvas.   Price,  $19.50,  delivered 
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A  Treatise  upon  the  Complex  System  of  Constitutional  Jurisprudence  by  which  this  Country  is  Goi<erned, 

The  institutional  Law  of  the  United  States 

By  W.  W.  WILLOUCHBY,  Ph.  D. 
Professor  nf  Political  Science.  Johns  Hopkins  University ;  Managing-Editor  American  Political  Science  Review:  author  of 
"  The  American  Constitutional  System."  "The  Supreme  Court  of  the  United  Stales:  Its  Place  and  Influence  in  our 
Constitutional  System,"  "The  Nature  of  the  State,"  "Rights  and  Duties  of  American  Cinz endup."  etc. 

In  these  two  volumes  is  set  forth  in  philosophical  form  the  Constitutional  Jurisprudence  of  the  United  States  as  developed 
during  the  120  years  since  the  adoption  of  the  Constitution.  The  author  has  not  sought  lo  duplicate  the  work  of  digests  by 
collating  various  ronsbrutional  derisions  of  the  Federal  Courts,  but  by  a  careful  and  critical  study  of  these  decisions,  and  of  the 
processes  of  legal  reasoning  underlying  them,  ha  J  stated  the  fundamental  principles  of  American  public  law  in  so 
clear,  so  complete  and  so  systematic  a  form  that  the  work  will,  it  is  confidently  believed,  be  at  once  received 
as  the  standard  authority  upon  the  complex  system  of  Constitutional  Jurisprudence  by  which  this  country 
is  governed. 

Lspecial  attention  is  devoted  to  those  constitutional  provisions  and  principles,  the  possible  implications  of  which  are  not  yet 
certainly  determined,  and  which  must  be  relied  upon  lo  support  the  legislative  and  executive  action  which  may  be  expected 
within  the  near  future. 

Thus  particular  care  is  given  to  the  discussion  of  such  subjects  aa  Interstate  Commerce,  Taxation,  Executive  and 
Administrative  Powers  and  Due  Process  of  Law.  Because  of  this  systematic  arrangement  and  its  discussion  of  funda- 
mental principles,  the  wort  will  be  indispensable  not  only  to  practicing  lawyers  but  to  students  of  the  law  as  welt. 

Prof.  Willoughby  is  the  author  of  several  authoritative  treatises  upon  political  and  constitutional  subjects,  is  the  editor  of 
the  American  Political  Science  Review,  and  head  of  the  department  of  Pontics!  Science  at  the  Johns  Hopkins  University. 

The  work  contains  a  full  index  and  analytical  table  of  contents  and  table  of  cases,  giving  references  to  the  Supreme  Court 
Reporter,  the  Lawyers  Co-op.  Edition  of  the  U.  S.  Reports,  as  well  as  the  official  Reports  of  the  U.  S.  Supreme  Court. 

Willoughby  on  the  Constitution  is  in  two  Urge  octavo  volumes,  handsomely  bound  in  canvas.  Price, 
912.00.  ne 
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«I  If  the  advertisements  in  this  number  interest  you,  answer  at 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon 


The  present  value 
received  this  month. 
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After  Your  Own  State-What? 


q 


Of  course  you  should  buy  the  reports  of  your  own  state  first. 
After  that— what? 

The  library  of  greatest  utility;  secured  at  the  minimum  cost;  and  of 
the  most  permanent  value,  is  made  up  of — First:  your  own  State 
Reports ;  and  then — the  three  great  series  of  Selected  Cases  and  the 
U.  S.  Supreme  Court  Reports,  viz: 

Lawyers  Reports  Annotated 

Extra  Annotated  Edition,  70  vols.:  Digest  3  vols.;  L.R.A. 
New  Series,  to  date  27  vols,  and  Digest  I  vol 

American  Decisions  and  Reports 

New  Extra  Annotated  Edition  1 60  vols,  and  Digest  3  vols. 

American  State  Reports 

[A.  S.  R.1  to  date  I  33  vols,  and  digest  4  vols. 

U.  S.  Supreme  Court  Reports 

Extra  Annotated  Edition,  to  date  54  Books  [single  vols.  I  to 
2 1 8]  and  Digest  6  vols.;  Supplements  to  Rose's  Notes  5  vols. 


(J  After  you  have  all  of  the  aboiv  you  may  wi»h  to  add  to  your  library  the  report*  of 
or  more  of  your  neighboring 


^  If  you  halt  not  started  tight,  we  will  help  you.  Send  a  lirt  of  »et»  you  do  not  need  and 
a  list  of  what  you  do  need  and  we  will  show  you  how  to  make  a  new  itart  and  build  up  your 
library  in  a  useful,  strong,  and  ecoi 


(J  What  we  can  do  for  you,  we  already  have  done  for  hundred*  of  other*.  We  have  a  stock  of 
the  report*  of  every  Stale,  Territory  and  Colony;  also  a  large  stock  of  Reporter*  and  Digesiv 
<|  We  have  a  special  proposition  for  you  on  any  of  the  set*  listed  above,  separately  or  in 
combination ;  also  with  any  other  set  vou  are  interested  in — State  Reports,  Reporters  or  Digests 
which  we  can  deliver  promptly.  Incidentally,  we  got  this  stock  in  exchange  for  the  sets  we  list 
above.    You  will  profit  by  corresponding  with  us,  at  < 


The  Lawyers  Co-operative  Publishing  Co. 

Rochester,  N.  Y. 
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New  Book  Announcements 


^  Are  you  familiar  with  the 
principles  of  correct  reasoning  and 
practice  in  applying  them? 

•J  Are  you  safeguarded  by  knowing  the  com- 
mon modes  of  bad  reasoning,  and  by  what 
appearances  the  mind  is  most  likely  to  be 
seduced  from  observances  of  true  principles? 
CJ   I  his  book  : — 

The  Principles 
of  Argument 

By  Edwin  Bell,  I.I.  B 

give*  the  student,  the  lawyer  and  the  general  reader,  these  valuable 
onnciplet.  .    .  •      »  « 

*J  It  n  ■  tenet  of  62  srucbea  on  the  principle*  of  argument,  on  proof, 
argument*  from  experience,  from  example,  from  authority,  deductive 
and  inductive  arguments,  conditional  and  unconditional,  direct  and 
indirect  argument!,  cfcsfxoof.  and  105  paget  of  refutation,  with  the 
addition  of  hints  on  debating.  Bound  in  Cloth,  $3.25  deliv- 
For  Sale  By 


The  Lawyers'*  Co-op.  Publishing  Co.,  Rochester,  N.  Y. 


It  is  Worth  While  Wiring 
for  This  Book  if  you  have  a 

FORGERY  CASE  in 

your  office. 

Osborn  on  Questioned  Docu- 
ments—printed in  colors,  525 
pages,  200  illustrations,  26 
chapters,  introduction  by  Prof. 
John  H.  Wigmore.  Published 
by  The  Lawyers  Co  -  op. 
Pub.  Co.,   Rochester,  N.  Y. 

Price  $5.25  net,  delivered. 

May  we  send  you  at  once 
Illustrated  Sample  Pages? 


Brilliant  Masterpieces  of 
Court  Room  Oratory 

The  Search  of  Years  Fruitful  at  Last 

"CUatti  if  ttu  Bjt"  h  Stnjttr  Ahtm  V.  StUm 
■nt  rattrft.    CnMu  UtrUt  tf  /nan  Ugai  triith 

tfd  Jm  SjMsWl  tf  fymma  tVnsyvrs, 

YOU  bear  Beach's  burning  words  In  tbe  salt  against  Henry 
Ward  Beerber  for  leading  tbe  plaintiff's  wire  astray,  sad  you 
beat  tbe  eloquent  Tracy  in  tbe  mini  tier's  detente.  You  linen 
to  Oelmas  In  tbe  Thaw  cate  at  be  pictures  Evelyn's  life  along 
tbe  primrose  pah.  You  bear  tbe  Immortal  Sergeant  Prentiss  la 
Kentucky 't  gtestett  muider  ittaL  You  bear  Susan  B,  Anthony's 
dramatic  respoaac  to  the  court  that  condemned  her.  You  flew 
tbe  life -and -drub  tfials  of  Cfokef.  Tammxny'i  chieftain,  and 
O'DonneU.  the  Irish  martyr.  You  beat  Clarence  Darrow  and 
Senator  Borah  In  Haywood's  recent  trial  You  bear  Merrick  la 
the  trial  of  Surra tt  for  tbe  murder  of  Lincoln,  and  you  stand  witb 
the  mighty  Vooroees  at  be  Invokes  tbe  unwrlnen  law.  and  for 
(wo  hours  pleads  for  the  acquittal  of  an  erring  sheet's  brother 
who  bad  killed  tbe  man  that  "  plucked  a  flower  from  tbe  garden 
of  honor  and  Rung  It  away  In  ■  little  while,  withered  and  dead." 
You  bear  Ingrrtoll.  Seward,  Lewis,  Rayner  and  others  where 
eloquence  Is  pure  and  grand  and  lofty— before  a  jury  pleading 
for  lift  and  liberty,  mercy  and  faatJcc. 

THE  REAL  TEMPLE  OF  ORATORY 

Has  st  last  been  Invaded  and  you  revel  wkb  genius  around  an 
Intellectual  banquet-board  and  tee  In  graphic  pictures  tbe  loves, 
hopes  and  tbanered  romances  that  bare  awayed  tbe  destinies  of 
historic  characters. 

Book  la  strongly  and  handsomely  bound  and  Illustrated,  the 
fromnplcce  being  after  Cope's  famous  painting.  "The  PlalntlrVs 
Appeal  st  tbe  First  Trial  by  jury." 

300  Pages.  Special  Introductory  Price  $2.  Carriage  Prepaid 

CLASSIC  BOOK  PUBLISHING  COMPANY 

BAA  LEY,  GA. 


As  It  Looked  To  The  Cartoonist 


DeSfar  in  Philadelphia  Record 


by  Google 


Bureau  of  Advertising  November  '10 


XI 


Patents 


PATENTS 


Lawyers  having 
who  with  to  patent  inven- 
tion* are  invited  to  write 
for  associate  terms.  Professional  references  as  to  prompt  and 
satisfactory  service. 

MAXWELL  STEVENSON 

Patrnt  and  Trade-Mark  Cauttt 

62  NATIONAL  UNION  BI.DG..   WASHINGTON.  D.  C. 
and  PHILADELPHIA.  PENNA. 


PATENTS 


Business  before  tne 
Office  relative  10  Inventions, 
tradc-marki.  etc..  riven  care- 
ful and  prompt  aneniioa. 
Pees  moderate  for  hirb-claw  work.  Associate  buaineaa  •olicrted.  Send 
tor  our  tjatatboolui  tbey  answer  many  questions  clients  may  atk  you. 


&  CO. 


D.C.! 


$ 


MADE  BY  MY  CLIENTS 
Yoa  Should  Hare  My  Free  Book 

STENTS  SSf^nloS 


$ 


game  IN  TH 
d  HOW  t 
/ROO  MAN.  Patent 


tho 

FUTURE.  "WHAT 
INVENT"  book  tree  I 
awvor .  89CF  .  Washington,  D.C 


DISTRICT  OF  COLUMBIA 


WASHINGTON 


PATENTS 

Eonineat  from  non-resident  attorneys  etpedslry  aolW-rred.  Hurbr* 
references  ;  best  terrier*.  Counsel  barinr  clients  who  with  to  patent 
Inventions  are  invited  to  write  for  full  particulars  and  information. 

WATSON  C.  COLEMAN 
PaTlNT  LawvtR  WASHINGTON.  O.  C. 

Colleges 

CORNELL  UNIVERSITY 

Four-rear  course  for  student*  entering  from  hiRh  schools 
and  preparatory  schools,  includes  one  year  of  instruction  in 
the  College  of  Arts  and  Sciences  preliminary  to  the  law 
subjects.  Three-year  course  (open  after  1910  only  to  those 
presenting  at  least  one  year  of  college  work  )  includes  all  the 
law  subjects.  Law  Library  of  41,000  volumes.  Extended 
courses  »n  pleading  and  practice.  For  catalogue  address, 
DEAN  OP  THE  COLLEGE  OF  LAW, 
University,  Ithaca,  H.  T. 


Learn  Wireless  &  R.  R.  Telegraphy 


10,000  Operators  on  account  of  9-hour  law  and  «*> 
devcJoprnents.    We  operate  under  direct  superviaioa 
isls  and  positively  place  all  atudenla,  when  qualified. 
Write  for  Catalogue. 


NATIONAL  TELEGRAPH  INST.,  Cincinnati.  Philadelphia. 

Davenport,  ku,  Columbia,  S.C.,  Portland,  Ore. 


Personals 


Edward  Gudeman,  Ph.D. 

CONSULTING  CHEMIST 


Industrial  and 
Technical  Engineer 


903-4  Postal  Tel.  Bldg. 

CHICAGO,  ILL. 


LOS  ANGELES,  CALIFORNIA 
THOMAS  A.  SANSON 
Attorney  and  Counselor  at  Law 

Suite  No.  828.  W.  P.  Story  Building.  Sisth  and  Broadway. 
COMMERCIAL.  CORPORATION.  REAL  ESTATE  and 
PROBATE  LAW.  Expert  Notary  and  Stencmpher  in  office. 
Quick  action,  r*nrnpt  returns.  References:  Central  Nanonsl  Bank  ; 
Home  Telephone  Company;  Tu/ta-Lyon  Arma  Co..  Los  Angrlra 
Former  CLcnti:  The  Lawyers  Co-op.  PuU.  Co..  Rochester.  N.  Y 


Business 


OPPORTUNITIES 


WANTED 

Well-trained  younf  lawyers  of  first-rate  ability 
and  character  to  engage  *n  editorial  work. 
Those  especially  desired  who  have  more  inch- 
nation  to  the  law  than  to  practise.  Address, 
Managing  Editor,  L.  C.  P.  Co.,  Rochester,  N.Y. 


AN  OPPORTUNITY  IN  TEXAS 

Do  you  want  to  lump  Into  another  man's  ahnr*  t— To  prwtW  Uv 
In  a  g-rvAt,  wt-aTthv.  jrrowlnir  roantry  * — with  n  Ithinrv  in  your 
Otto*  mini  with  the  thr>-e  i_-r.-nl.--t  em-yelopnodla  anil  n-lectni 
caw  art*  down  to  date,  iuhI  complete  li«»l  reporta—  wlthailcnnlto 
Income  of  not  l«m  tluui  SKW  per  mouth  and  work  a*  County 
Attorney. 

Mtirarr  (In  Uarey  bookcaara)  cost  S2.000,  practice-  cost  a  lifetime 
of  effort. 

open— ontrr  upon  the  dutlea  In  whole  or  In  |«rt- 
►'or  further  |urtleular»  ndilrem 
Dept.  A.  Case  and  Comment.  Rochester.  N.  Y. 


LA  W  BOOK  SALESMEN 

Several  men  of  good  repute  wanted  to  act  as 
traveling  salesmen  of  law  books.  Either  1 
or  a  fair  knowledge  of  law  is  desirable. 

LITTLE,  BROWN  &  COMPANY 
34  BEACON  STREET 


HE  opportunity  of  securing-  Cose  and 
Comment  for  three  whole  years  at  s 
little  less  than  fie  a  copy,  ia  open  to 
every  member  of  the  American  Bar. 
Send  your  subscription  at  once.      3  years  S2. 

CASE  AND  COMMENT.    ROCHESTER,  N.  Y. 


1  Be  sure  to 
it  is  of 


tt  Comment"  in  writing  to  advertisers.  Where  you 
enables  them  to  credit  your 


with  youVrepTy1! 
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If    you  neglect 
your  fruit  trees, 
they  will  soon  forget 
to  bear — the  water 
pprouts  will  rob  them  of 
their  strength, 
you  hack  out  a  few  limbs 
occasionally  and  leave  stubs, 
these  will  decay  back  into  the  tree 
and  form  bad  cavities. 

Neglect,  Not  Ill-luck,  Keeps 
YourOrchardfromProducing 

If  you  forget  your  orchard  except  in  fruiting 
time,  it  will  become  the  home  of  scale  and 
other  insects — and  these  mean  decay  and  death. 

Light  crops  of  small,  unsound,  irregular  fruit 
will  be  the  natural  result  of  such  neglect — and 
your  orchard  will  cease  to  be  a  good  investment. 

Write  us  how  many  fruit  trees  you  have, 
what  kinds,  and  where  located.  Perliaps  we 
can  send,  without  charge,  one  of  our  represen- 
tatives to  inspect  your  orchard,  tell  you  what 
your  trees  require  and  fully  explain  our  methods. 

1  HE  DAVEY  TREE  EXPERT  COMPANY,  inc. 


2211  Beecn  Street.  KENT.  OHIO 
Operating  ths  Oevsy  InetllaM  of  Tree  Surgery 


SO  relit et.  NO  Mthfl  0/ /trtttry  ttttttut  trtt  ntrttry.  Tht 
tmtttult  O  tht  only  ttkert  im  tht  wrldlehvh  dati.  It 
hy  y*hm  J>a%ry,  /tithtr  mf  trtt  mtftry.  Fnii 
taherttry,  tti.'rt ttimii/fc  *nd  K-tanual  instrtuHtn,  im- 
4iuf  ^rmttittif  4tmt**titrati<>ni  *» 


NIC 


For  the  restoration  of  energy  ; 
the  relief  of  mental  and  nervous 
exhaustion;  and  to  give  one  a 
good  appetite  there  is  nothing  so 
beneficial  as 

Horsford's 
Acid  Phosphate. 

^Romford  Chemical  Works,  Providence, RJ. 


Delaware 
Corporations 


H  you  are  interested  in  organizing  a  corporation  for  your  clients,  you  should  (or  their  take, 
a>  well  as  for  your  own,  know  I ' 

1.  Delaware 

marled  by  any  Stale, 

2.  Delaware 

N rw  Jersey. — 

3.  Delaware  Corporation*  are  not  required  to  file 
any  number  of  different  enterprises ;  and.  their  share*  of  stock  owned  by  •  non 
Constitution  Horn  being  taxed  in  tbit  Stale. — 

4.  Delaware  Corporations  may  hold  both  stockholder*  and  dii 
and  nay  buy,  cancel,  and  reissue  shares  ot  their  own  Capital  Stock. — 


by  the 
every  Judicial  lest  since  its 
but  a  small  proportion  of  the 


of  this 


5.    Delaware  Corporations  becoming  inactive  are  charged  only  one  half  of  the 

We  will  gladly  send  to  any  address  free  of  charge,  a  copy  of  our  law,  a  complete  set  of 
forms  and  full  instructions  for  incorporating  companies  under  the  Delaware  Statute. 


incorporating  companies  underthe  Delaware 

Delaware  Charter  Guarantee  &  Trust  Company 
du  Pont  Building,  Wilmington,  Delaware 


•J  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  <J  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertise™  depends  upon  replies  received  this  month. 


Ry  PrrmnsioH  of  Ifilliam  J  (a«/M/.  Publnhrt ,  fifty  CkfstHut  >'/.,  PHiladrlphia. 


William  Black  stone 


Google 


^  COMMENT 


Vol.  17 


NOVEMBER,  1910 


Sir  William  Blackstone 


No.  6 


Who  Idealized  English  Law  and  Made  it  Rational 

BY  THE  EDITOR 


ULLIAM  Blackstone,  born 
July  10th,  1723,  was  the 
posthumous  son  of  a 
London  tradesman.  "If 
Blackstone's  father — the 
silk  mercer  of  Cheapside 
— had  not  died  before  his  son  entered  the 
world,"  says  an  English  writer,  "the  au- 
thor of  the  Commentaries  on  the  Laws  of 
England  might  have  lived  and  died  a 
prosperous  tradesman — a  citizen  of  'cred- 
it and  renown'  like  worthy  John  Gilpin, 
and  nothing  more.  But  Fate  ordered  oth- 
erwise. The  silk  mercer  died,  and  young 
W  illiam  Blackstone  fell  to  the  care  of  his 
maternal  uncle,  Mr.  Thomas  Bigg,  an 
eminent  surgeon  of  London,  by  whom, 
at  the  age  of  seven,  he  was  put  to  school 
at  what  his  biographer  calls  'an  excellent 
seminary.' — to  wit,  the  Charterhouse,  the 
school  of  Addison  and  Steele,  of  Thack- 
eray and  Leech." 

Seminary  and  College  Days. 

"So  assiduous  was  he  in  his  studies 
that  at  fifteen  he  had  got  to  the  top  of 
the  school  and  was  fit  for  Oxford,  whith- 
er he  went  shortly  afterwards  as  an  ex- 
hibitioner of  Pembroke  College, — the 
same  college  where,  a  few  years  before, 
Samuel  Johnson,  a  poor  scholar,  with 
characteristic  independence  of  spirit,  had 
thing  away  the  new  shoes  which  someone 
in  pity  of  his  shabbiness  had  put  at 
his  door.  Here  at  Oxford  Blackstone  as- 
similated much  Latin  and  Greek,  logic 
and  mathematics,  and  achieved  a  fellow- 
ship at  All  Souls.  He  even  composed  a 
treatise  on  architecture,  but  the  'mistress 
of  bis  willing  soul'  was  poetry." 


Poetic  Talent. 

"It  was  a  poetical  age;  the  stars  of 
Swift  and  Pope  were  setting,  but  the 
stars  of  Thomson  and  Akenside,  of  Shen- 
stone  and  Gray,  were  rising,  and  Black- 
stone had  undeniably  a  very  pretty  gift 
that  way.  Already  at  school  he  had  won 
a  gold  medal  for  a  poem  on  Milton,  and 
the  fugitive  pieces  which  he  afterwards 
collected  show  that  he  might  have  won  an 
honorable  place  among  the  poets  of  the 
Augustan  age  of  England.  The  motto 
he  prefixed  to  these  effusions  was  the  line 
from  Horace:  Xcc  lusissc  pudct,  sed  non 
incidere  tudum,  which  may  be  roughly 
rendered  :  T  shame  not  to  have  had  my 
rling ;  shame's  his  who  cannot  stop.'  Con- 
scious that  poetry  was  not  his  life  work; 
conscious,  probably,  of  his  own  limita- 
tions in  the  art, — he  bade  farewell  to  his 
muse  in  some  excellent  lines,  and  girded 
himself  up  for  his  severer  studies." 

Blackstone  as  a  Law  Student. 

"It  was  no  primrose  path  which  he  had 
chosen  for  himself  in  this  study  of  tbe 
law,  but  a  steep  and  thorny  track.  There 
was  nothing  in  the  legal  London  of  the 
eighteenth  century  of  the  well-ordered 
academic  life  to  which  he  was  used  at 
Oxford;  no  system  of  professional  train- 
ing. The  age  of  moots  and  readings  was 
past  and  that  of  'pupilizing'  had  not  be- 
gun. This  is  how  he  sketches  the  novi- 
tiate of  the  law  student  of  his  day.  'We 
may  appeal  to  the  experience  of  every  sen- 
sible lawyer  whether  anything  can  be 
more  hazardous  and  discouraging  than 
the  usual  entrance  on  the  study  of  tbe 
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law.  A  raw  and  inexperienced  youth  in 
the  most  dangerous  season  of  his  life 
is  transplanted  on  a  sudden  into  the 
midst  of  allurements  to  pleasure,  without 
any  restraint  or  check,  but  what  his  own 
prudence  can  suggest ;  with  no  public  di- 
rection in  what  course  to  pursue  his  in- 
quiries— no  private  assistance  to  remove 
the  distresses  and  difficulties  which  will 
always  embarrass  a  beginner.  In  this  sit- 
uation he  is  expected  to  sequester  him- 
self from  the  world,  and  by  a  tedious, 
lonely  process  to  extract  the  theory  of 
law  from  a  mass  of  undigested  learning, 
or  else  by  an  assiduous  attendance  on  the 
courts  to  pick  up  theory  and  practice  to- 
gether sufficient  to  qualify  him  for  the 
ordinary  run  of  business.'  We  have 
changed  all  that  now,  thanks  very  much 
to  Black  stone  himself.  The  law  student 
of  to-day  has  his  director  of  studies,  his 
student's  library,  his  lectures,  his  prizes, 
his  moots  and  debating  societies.  Had 
Blackstone  himself  enjoyed  the  last  ad- 
vantage—practised declamation  in  a  de- 
bating society — he  might  have  won  his 
way  to  professional  distinction  earlier; 
for,  as  his  biographer  admits,  he  was  'not 
happy  in  a  graceful  delivery  and  a  flow 
of  elocution,  and  so  acquired  little  notice 
and  little  practice.'  Well  was  it,  however, 
for  the  world  that  he  did  not,  for  as  a 
busy  junior  he  could  never  have  laid  the 
foundations  of  that  wide  legal  learning 
which  shines  forth  in  the  Commentaries. 
We,  looking  back,  can  see  this,  but 
Blackstone  only  saw  that  he  had  been 
waiting  vainly  on  Fortune,  the  fickle  god- 
dess, for  nearly  seven  years  after  his  call 
(1746),  and  he  made  up  his  mind  to  woo 
her  smiles  no  longer,  but  to  retire  to  his 
fellowship  at  AH  Souls." 

Blackstone  as  an  Oxford  Don. 

"A  most  useful  member  of  the  college 
he  proved.  As  bursar  he  put  the  college 
muniments  in  order,  he  reformed  the 
system  of  accounts,  completed  the  Cod- 
rington  Library,  and  by  an  essay  on  Col- 
lateral Consanguinity  did  much  to  re- 
lieve the  college  from  troublesome  claims 
by  remote  kindred  of  the  founder.  As  a 
delegate  of  the  University  press  he  made 
himself  master  of  the  mechanical  part  of 
printing,  remedied  abuses,  and  rescued 
the  press  from  the  'indolent  obscurity*  in- 


to which  it  had  sunk.  As  visitor  of 
Queen's  College  he  was  instrumental  in 
building  the  fine  facade  of  that  college 
which  now  fronts  the  High  street. 
Wherever  he  went  Blackstone  brought 
with  him — all  his  life — an  active,  orderly, 
reforming  mind,  and  an  enormous  capac- 
ity for  taking  pains." 

Law  Lectures. 

At  the  suggestion  of  Murray,  after- 
wards Lord  Mansfield,  Blackstone  deliv- 
ered a  series  of  lectures  on  English  law, 
on  his  own  account,  at  Oxford,  "and  the 
experiment  proved  eminently  successful. 
The  lectures  are  attended,  we  are  told, 
by  a  'very  crowded  class  of  young  men 
of  the  first  families,  characters,  and 
hopes,'  and  Blackstone's  fame  as  a  lawyer 
grew  in  proportion.  The  King  paid  him 
the  compliment  of  asking  him  to  read  his 
lectures  to  the  Prince  of  Wales,  after- 
wards George  III.  An  edition  of  the 
Great  Charter  and  of  the  Charter  of  the 
Forest,  which  he  published  at  this  time, 
added  much  to  his  reputation;  and  so 
when,  a  year  or  two  after,  a  professor 
was  to  be  appointed  under  Mr.  Viner's 
bequest  to  the  University,  Blackstone  was 
unanimously  chosen." 

Jeremy  Bentham,  however,  who  attend- 
ed the  lectures,  declares  that  Blackstone 
was  a  "formal,  precise,  and  affected  lec- 
turer— just  what  you  would  expect  from 
the  character  of  his  writings— cold,  re- 
served, and  wary,  exhibiting  a  frigid 
pride."  But  this  estimate  need  not  sur- 
prise us  when  we  recall  the  mental  atti- 
tude of  Bentham,  who  states  that  to  no 
small  part  of  the  lectures  he  listened 
"with  rebel  ears." 

Vinerian  Professorship. 

"For  four  years  Blackstone  was  Viner- 
ian Professor,  a  period  signalized  by  the 
composition  of  those  lectures  which  be- 
came known  to  fame  as  the  Commenta- 
ries, and  which,  so  it  is  said,  brought  the 
fortunate  author  a  return  of  no  less  than 
£14,000 — probably  the  largest  remunera- 
tion the  author  of  a  single  legal  treatise 
has  even  been  able  to  secure.  Black- 
stone's  practice  at  the  bar  increasing,  he 
resigned  his  Vinerian  Professorship  in 
1762,  being  succeeded  by  Robert  Cham- 
bers, afterwards  Chief  Justice  of  Rengal, 
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but  best  remembered  as  an  intimate 
friend  of  Dr.  Johnson.  In  1777  Cham- 
bers was  succeeded  by  Richard  Woode- 
son,  who  wrote  several  legal  works  of 
no  great  note,  and  in  1793  he  in  turn  gave 
place  to  James  Blackstone,  a  son  of  the 
first  professor.  A  new  distinction  was 
conferred  upon  the  post  when,  in  1882, 
Mr.  A.  V.  Dicey  was  elected  to  fill  it ;  for 
his  lectures  have  given  us  his  classic  work 
on  the  English  Constitution,  and  his  no 
less  interesting  and  valuable  Law  and 
Opinion  in  England." 

Legal  Practice. 

"In  1759  on  the  strength  of  his  rising 
fame,  Blackstone  had  taken  chambers 
again  in  the  Temple,  and  his  own  reports 
(King's  Bench),  covering  the  whole 
period  from  his  call  to  his  death  (1746- 
1779),  show  that  his  services  were  in- 
creasingly in  demand.  His  name  con- 
stantly appears  in  the  arguments  before 
Lord  Mansfield.  In  1760  he  was  invited 
by  Chief  Justice  Willes  to  take  the  coif. 
In  1763  he  become  Solicitor  General  to 
the  Queen  and  a  Bencher  of  his  Inn, — 
the  Middle  Temple.  But  it  was  not  un- 
til 1765  that  the  first  volume  of  his  fam- 
ous Commentaries,  based  on  his  lectures, 
made  its  appearance." 

Composition  of  the  Commentaries. 

"The  Commentaries  were  written  on 
the  first  floor  (south)  of  2  Brick  court. 
Temple,  but  not  without  interruption 
from  a  lively  neighbor.  Oliver  Gold- 
smith, recently  enriched  to  the  amount 
of  £500  by  the  profits  of  the  Good-Na- 
tured  Man,  had  invested  the  money  in 
the  purchase  of  chambers  on  the  second 
floor  of  the  Brick  court,  exactly  over 
Blackstone's  head,  and  these  chambers 
were  the  scene  of  much  hilarious  festiv- 
ity. Sometimes  it  was  'a  cheerful  little 
hop,'  at  other  times  a  supper  party  with 
blindman's  buff,  forfeits  and  games  of 
cards,  diversified  with  Irish  songs,  or  a 
minuet  danced  by  Goldsmith  with  an  Irish 
lady,  in  which  the  poet  testified  the  ex- 
uberance of  his  spirits  by  wearing  his 
wig  back  to  front,  or  tossing  it  gaily  up 
to  the  ceiling.  'Very  probably,'  said  Lord 
Chief  Justice  Whiteside,  'while  Black- 
stone was  deep  in  the  mysteries  of  the 
Feudal  system,  his  investigations  were  in- 


terrupted by  the  merry  companions  of 
Goldsmith  singing  lustily  'The  Three 
Jolly  Pigeons.'  These  overhead  revels 
naturally  did  not  assist  the  progress  of 
the  great  work,  and  were  the  subject  of 
frequent  complaint  on  the  part  of  the 
Doctor  of  Laws  against  the  Doctor  of 
Physic."  But  we  may  well  overlook  the 
eccentricities  and  faults  of  Ireland's 
sweetest  poet  when  we  remember  the 
splendor  of  his  genius.  We  may  say  with 
Dr.  Johnson,  who,  when  he  first  learned 
that  Goldsmith  was  dead,  sadly  re- 
marked: "Poor  Goldy  was  wild — very 
wild — but  he  is  so  no  more." 

"Another  interesting  circumstance  is 
related  by  Dr.  Scott.  'Blackstone,'  he 
says,  'a  sober  man,  composed  his  Com- 
mentaries with  a  bottle  of  port  before 
him,  and  found  his  mind  invigorated  and 
supported  in  the  fatigue  of  his  great 
work  by  a  temperate  use  of  it.'  " 

Member  of  Parliament. 

"With  his  return  to  practice  in  London, 
Blackstone  entered  Parliament  as  a  mem- 
ber for  Westbury.  Wilkes,  the  notorious 
agitator,  had  just  then  set  the  country  in 
a  blaze  with  an  obscene  and  impious  libel, 
and  in  consequence  had  been  expelled 
from  the  House  of  Commons,  and  Lutt- 
rell  elected  in  his  place.  This  election  of 
Luttrell,  known  as  the  Middlesex  elec- 
tion, was  challenged  by  the  Whigs  as  un- 
constitutional on  the  ground  that  Wilkes' 
expulsion  did  not  create  in  him  an  inca- 
pacity of  being  re-elected.  The  Tories 
brought  on  a  motion  to  declare  Luttrell 
duly  elected,  and  Blackstone,  being  put 
forward  to  support  it,  gave  it  as  his  opin- 
ion that  Wilkes  was  by  the  common  law 
disqualified  from  sitting  in  the  House. 
Grenville,  on  behalf  of  the  Whigs,  re- 
torted by  reading  a  passage  from  the 
Commentaries  (p.  162)  stating  the  causes 
of  disqualification,  none  of  which  applied 
to  Wilkes.  Instead  of  defending  himself, 
Blackstone,  according  to  Philo-Junius. 
'sunk  under  the  charge  in  an  agony  of 
confusion  and  despair.'  'It  is  well 
known,'  says  the  same  writer,  describing 
the  scene,  'that  there  was  a  pause  of  some 
minutes  in  the  House,  from  a  general  ex- 
pectation that  the  doctor  would  say  some- 
thing in  his  own  defense,  but  it  seems 
that  his  faculties  were  too  much  over- 
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powered  to  think  of  those  subtleties  and 
refinements  which  have  since  occurred  to 
him.'  Smart  party  journalism  of  this 
kind  must  not  be  taken  too  seriously. 
Blackstone  was  silent,  partly  because  he 
was  not  naturally  a  ready  debater,  and 
partly  because  your  deep  thinker  takes 
longer  to  adjust  his  ideas.  But  Sir 
Fletcher  Norton — an  expert  debater — 
came  to  his  rescue  and  turned  the  laugh 
against  Grenville:  'I  wish,'  he  said,  'the 
honorable  gentleman  instead  of  shaking 
his  head,  would  shake  a  good  argument 
out  of  it.'  " 

"The  passage  in  question  from  the 
Commentaries  furnished,  no  doubt,  a  cap- 
ital argumentum  ad  hominem  for  debat- 
ing purposes,  but  it  was  not  inconsistent 
with  Blackstone's  Parliamentary  view. 
It  enumerated  the  disqualifications  for 
serving  in  Parliament,  not  mentioning  the 
case  of  expulsion,  which,  no  doubt,  Black- 
stone  had  not  thought  of  before,  and  con- 
cluded with  these  words,  'But,  subject  to 
these  restrictions  and  disqualifications, 
every  subject  of  the  realm  is  eligible  of 
common  right.'  In  subsequent  editions 
of  his  work  Blackstone  added  Exclusion 
from  the  House  to  the  list,  and  hence 
arose  the  practice  at  Whig  banquets  of 
giving  as  a  toast  'The  First  Edition  of 
Blackstone's  Commentaries.'  Whatever 
the  merits  of  the  controversy,  its  result 
was  to  disenchant  Blackstone  with  Par- 
liamentary life.  It  taught  him  the  lesson 
— to  use  his  own  words— that  'amid  the 
rage  of  contending  parties  a  man  of  mod- 
eration must  expect  to  meet  with  no  quar- 
ter from  any  side.'  " 

Letters  of  Junius. 

"Junius's  Anti-Blackstonian  letters," 
wrote  Mr.  N.  W.  Sibley,  "are  some  five 
in  number,  some  of  which  were  written 
tinder  the  mow  de  guerre  of  Philo-Junius. 
Speaking  of  the  learned  Commentator's 
action  in  the  Wilkes'  controversy,  the 
great  satirist  wrote  :  'Doctor  Blackstone 
is  solicitor  to  the  Queen.  The  doctor 
recollected  that  he  had  a  place  to  pre- 
serve, though  he  forgot  he  had  a  repu- 
tation to  lose.  We  have  now  the  good 
fortune  to  understand  the  law,  and  reason 
the  doctor's  book  may  safely  be  consulted, 
but  whoever  wishes  to  cheat  a  neighbor 
of  his  estate,  or  to  rob  a  country  of  its 


rights,  need  make  no  scruple  of  con- 
sulting the  doctor  himself.'  In  the  let- 
ter which  he  openly  addressed  to  Dr. 
Blackstone,  Solicitor  General  to  Her 
Majesty,  Junius  declared  that  the  omis- 
sion of  a  previous  expulsion  from 
the  category  of  incapacities  to  sit  in  the 
House  of  Commons  amounted  to  so 
grave  a  defect  in  the  Commentaries  as 
to  render  them — what  Blackstone  him- 
self called  unrepealed  penal  laws— 'a 
snare  to  the  unwary.'  Junius  conclud- 
ed: 'If  I  were  personally  your  enemy 
I  should  dwell  with  a  malignant  pleas- 
ure upon  these  great  and  useful  qual- 
ifications, which  you  certainly  possess, 
and  by  which  you  once  acquired, 
though  they  could  not  preserve  to  you, 
the  respect  and  esteem  of  your  country. 
I  should  enumerate  the  honors  you  have 
lost,  and  the  virtues  you  have  disgraced; 
but,  having  no  private  resentments  to 
gratify,  I  think  it  sufficient  to  have  given 
my  opinion  of  your  public  conduct,  leav- 
ing the  punishment  it  deserves  to  your 
closet  and  yourself.'  To  employ  Edmund 
Burke's  language  about  Junius,  he  made 
the  doctor  his  quarry,  and  made  him  bleed 
beneath  the  wounds  of  his  talons.  On 
the  other  hand.  Blackstone's  oration  in 
the  House  of  Commons  on  Wilkes'  re- 
election, while  it  gave  birth  to  a  literature 
almost  as  extensive  as  that  of  the  Ger- 
man critics  on  Cicero's  'Oratio  pro  Mur- 
ena,'  found  able  defenders,  and  the  doc- 
tor's reply  to  Junius  was  not  wanting  in 
incisiveness.  It  is  impossible  not  to  rec- 
ognize the  force  of  his  defense  that  the 
I  louse  had  the  power  to  pass  a  law  on  a 
particular  person,  that  the  privilcgium  of 
the  Roman  law  furnished  a  parallel,  and 
that  acts  of  attainder  afforded  apt  in- 
stances of  laws  passed  against  particular 
persons.  But  perhaps  Junius  won  a  tri- 
umph over  the  doctor,  by  his  pointing  out 
that  the  latter  attributed  to  a  resolution 
of  one  House  the  force  of  law,  and  that 
in  1698  an  expelled  member  was  re-elect- 
ed and  sat  again  in  the  House.  Besides 
his  support  of  the  government  in  Wilkes' 
case,  Blackstone  incurred  the  censure  of 
Junius  for  having  been  an  adviser  of  Sir 
James  Lowther  against  the  Duke  of  Port- 
land in  the  dispute  concerning  the  Cum- 
berland Crown  lands  in  Inglewood  For- 
est upon  the  obsolete  law  of  nullum  tem- 
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pus.  But  perhaps  the  letter  written  by 
Junius  under  the  now  de  guerre  of  'Sim- 
plex,' protesting  against  the  pardon 
granted  to  one  Quirk,  a  rioter  during  the 
Wilkes'  contest,  contains  the  most  elab- 
orate satire  written  by  Junius  on  Black- 
stone. The  innuendo  in  the  letter  seems 
to  lie  in  imputing  to  Blackstone  that  he 
never  gave  advice  consistent  with  his 
statement  of  the  law  in  the  Commen- 
taries. But,  so  far  from  denouncing  his 
Commentaries  on  this  occasion  as  4a  snare 
for  the  unwary,'  Junius  said :  'The  re- 
spect due  to  his  ( Blackstone's)  writings 
will  probably  increase  with  the  contempt 
due  to  his  character,  and  his  works  will 
be  quoted  when  he  himself  is  forgotten  or 
despised.' " 

Opposition  to  Law  Reform. 

In  1731  Parliament  enacted  that  there- 
after all  proceedings  in  the  courts  should 
be  in  the  English  language,  written  in 
common  legible  hand,  and  in  words  at 
length.  "Such  eminent  personages,  how- 
ever, as  Mr.  Justice  Blackstone  and  Lord 
Chief  Justice  Ellenborough,"  says  the 
Daily  Telegraph,  "frankly  confessed  that 
they  regretted  the  halcyon  days  when 
Norman-French  and  Latin  were  the  legal 
tongues.  Norman-French,  though  fairly 
copious  as  to  vocabulary,  was  not  always 
equal  to  demands  made  upon  it  by  legal 
gentlemen.  Occasionally  they  found 
themselves  compelled  to  eke  out  their 
Norman-French  with  English.  An  ad- 
dress to  a  grand  jury  is  preserved,  in 
which  that  body  was  being  at  once  cau- 
tioned against  the  dangers  of  Popery,  and 
reminded  of  the  enormity  of  the  offense 
of  those  who  received  stolen  goods.  'Car 
jeo  dye,'  remarks  the  draftsman,  'pur 
leur  amendment,  ils  sont  semblable  als 
vipers  labouring  to  cat  out  the  bowclls 
del  terre,  which  brings  them  forth.  De 
Jesuits  leur  positions  sont  damnable.  La 
Pape  a  deposyer  Roves  ceo  est  le  badge 
et  token  del  Antichrist.  Doves  etre  cart- 
ful to  discover  aux.  Receivers  of  stolen 
goods  are  semblable  a  les  horse-leeches 
which  still  cry.  "Bring,  bring."  '  This  was 
the  jargon  which  Cromwell  abolished  and 
King  Charles  II.  restored  to  the  courts, 
and  which  Mr.  Justice  Blackstone  lament- 
ed." 


Promotion  to  the  Bench. 

"In  1770  Blackstone  was  raised  to  the 
bench  as  a  judge  of  the  common  pleas, 
and  continued  to  sit  until  his  death,  nine 
years  later.  But  the  great  commentator 
on  the  laws  of  England  was  not  destined 
to  develop  into  the  great  judge. — the  rival 
of  Mansfield  or  I'.uller.  He  was  lacking 
in  initiative, — too  cautious  in  his  views ; 
too  scrupulous  in  his  adherence  to  formal- 
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ities.  The  reputation  he  has  left  is  that 
of  a  sound  and  painstaking  judge,  not  a 
judge  of  the  brilliant  or  architectonic  or- 
der." 

Disposition. 

"He  was  not  too  busy  to  find  time  for 
innocent  amusements.  He  was,  says  his 
brother-in-law,  'notwithstanding  his  con- 
tracted brow  (  owing  in  a  great  measure 
to  his  being  very  near  sighted  )  and  an  ap- 
pearance of  sternness  in  his  countenance, 
often  mistaken  for  ill-nature,  a  cheerful, 
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agreeable,  and  facetious  companion.' 
But  all  men  have  their  failings,  and  his 
was  a  constitutional  irritability  of  temper, 
increased  in  later  years  by  a  strong  ner- 
vous affection.  This  may  be  illustrated 
by  an  anecdote  related  by  the  author  of 
The  Biographical  History  of  Sir  William 
Blackstone :  'I  was  perfectly  well  ac- 
quainted with  a  certain  bookseller,  who 
told  me  that,  upon  hearing  Mr.  Black- 
stone  had  commenced  Doctor  of  Civil 
Law,  the  next  time  he  did  him  the  honor 
of  a  visit,  he  (the  bookseller)  in  the 
course  of  conversation,  and  out  of  pure 
respect,  called  the  new  made  civilian, 
"Doctor."  This  familiar  manner  of  ac- 
costing him  (as  he  was  pleased  to  term 
it)  put  him  in  such  a  passion,  and  had 
such  an  instantaneous  and  violent  effect, 
and  operated  upon  him  to  so  alarming  a 
degree,  that  the  poor  bookseller  thought 
he  should  have  been  obliged  to  send  for 
a  doctor.  People  in  these  days  put  such 
irritability  down  to  temperament,  and  are 
rather  proud  of  it.    Not  so  Blackstone 


He  was — so  Lord  Stowell  tells  us — the 
only  man  he  had  ever  known  who  ac- 
knowledged and  bewailed  his  bad  tem- 
per.' " 

Wallingford. 

"His  home  was  at  Priory  Place,  Wall- 
ingford,— conveniently  situate  between 
London  and  Oxford, — and  here,  as  else- 
where, he  was  active  in  local  improve- 
ments, in  road  making  and  bridge  build- 
ing; the  bridge  at  Shillingford,  well 
known  to  lovers  of  the  Thames,  is  one 
which  we  owe  to  him.  To  his  architec- 
tural talents,  liberal  disposition,  and  judi- 
cious zeal,  Wallingford  likewise  owes  the 
rebuilding  of  the  handsome  fabric,  St. 
Peter's  Church.  He  died  on  February 
14th,  1780,  in  the  fifty-seventh  year  of 
his  age,  and  was  buried  in  a  vault  built 
for  his  family  in  this  church." 

The  foregoing  sketch  is  mainly  com- 
piled from  various  articles  heretofore 
published  in  The  London  Law  Times. 
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Spire  of  St.  Petei's  Church.  Wallingford.  A  beautiful  nerve  photographed 
by  Mr.  W.  J.  Kin« Ir v  of  New  York  and  printed  by  hi*  tpecial  permission. 
In    this   church    stands    Blaclutone's   tomb    shown  on  the  preceding  page. 
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The  Stage  Lawyer 

BY  ALEXANDER  OTIS 

of 

the  Rochester  (N.  Y.)  Bai 

Author  of  "Hearts  are  Trumps 
"The  Man  and  the  Dragon.' 


IHEN  a  young  woman 
arises  to  address  the 
judges  of  one  of  our  ap- 
pellate courts,  the  elderly 
jurists  are  apt  to  listen 
to  her  with  a  tolerant 
smile  of  indulgence.  She  is  an  innova- 
tion; and  try  as  they  will,  they  can't  be- 
come accustomed  to  the  invasion  of  the 
gentler  sex  into  the  purlieu  of  jurispru- 
dence. Yet,  curiously  enough,  the  first 
"stage  lawyer"  of  the  English  drama  was 
a  woman,  and  declaimed  upon  the 
"Quality  of  Mercy"  some  four  centuries 
in  advance  of  her  times. 

A  New  York  supreme  court  justice 
has  recently  pointed  out  how  technical 
was  Portia's  construction  of  Shylock's 
contract  with  the  merchant  Antonio,  but 
the  young  lady  was  not  at  all  troubled 
by  the  frightful  precedent  she  was  es- 
tablishing. 

It  is  difficult  to  consider  the  trial  scene 
in  the  Merchant  of  V  enice  seriously  from 
a  legal  point  of  view.  Imagine  it !  Such 
a  contract  actually  brought  into  court 
with  a  demand  for  specific  performance ! 
And  yet  the  fair  jurist  calmly  decides 
that  Shylock  is  legally  entitled  to  his 
pound  of  flesh  if  he  can  manage  to  take 
it  without  spilling  one  drop  of  Christian 
blood ! 

The  dramatic  effect  of  all  this  is  won- 
derful, but  from  the  legal  point  of  view 
the  absurdity  has  only  just  begun.  Hav- 
ing decided  this  peculiar  equity  suit,  Por- 
tia proceeds  to.  formulate  a  criminal  ac- 
cusation against  Shylock,  and,  without 
the  formality  of  arrest  or  indictment, 
places  him  on  trial  on  the  charge  of  con- 
spiracy against  the  life  of  Antonio,  finds 
him  guilty,  on  the  evidence  adduced  in 
the  civil  action,  and  then  and  there  sen- 
tences him  to  the  forfeiture  of  his  entire 
estate,  both  real  and  personal,  and  re- 
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William  Elliott  u  Raymond  Rom*,  the  too 
urn!  Uwyet.  in  the  Henry  W.  Savage  produc- 
tion of    '  Madam  X." 


duces  him  to  beggary-  A  most  effective 
denouement,  but  it  isn't  justice  and  it  isn't 
law.  The  excellent  young  woman  whom 
we  all  admire  for  her  well  phrased  ideas 
on  "mercy"  wouldn't  be  a  safe  person  to 
preside  over  a  night  police  court.  She 
isn't  "fossilized,"  however,  though  she  is 
almost  four  hundred  years  old ! 

If  the  greatest  dramatic  artist  of  any 
clime  or  time  thus  felt  at  liberty  to  maul 
and  mux  law  and  legal  procedure  in  or- 
der to  produce  the  desired  dramatic  ef- 
fect, what  can  well  be  expected  of  the 
lesser  lights  of  the  English  drama? 

As  a  matter  of  fact,  other  dramatists, 
while  equally  careless  about  the  law. 
have  dealt  less  kindly  with  the  lawyer. 
When  all  is  said,  Portia  was  a  charming 
young  lady  when  she  kept  within  her  own 
"sphere"  and  didn't  go  about  "suffra- 
gctting."  The  legal  practitioner  has  never 
been  a  popular  stage  character,  taken  bye 
and  large,  and  he  sank  to  the  lowest 
depths  behind  the  footlights  when  "Uncle 
Tom's  Cabin"  was  on  the  decline  and  the 
advertisements  read :  "Two  Topseys, 
two  Funny  Markses,  and  a  Double  Pack 
of  Bloodhounds." 

But  long  before  the  antislavery  agita- 
tion the  attorney  seems  to  have  been  in 
bad  odor  with  the  dramatist.  Most  of 
the  old-school  playwrights  were  of  the 
"Grub  street"  order,  and  one  peculiarity 
that  marked  the  Grub  street  folk  was 
their  famished  condition  from  lack  of 
"grub."   So  it  often  happened  that  poets 
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The  Court  Room  Scene  in  "  Madam  X." 


and  dramatists  were  hard  up,  and  were, 
through  legal  process,  cast  into  sponging 
houses.  It  is  small  wonder,  therefore, 
that  they  thought  ill  of  the  law,  and  often 
vented  their  spleen  on  the  attorney 
through  the  creatures  of  their  imagina- 
tion. It  is  only  human  to  "get  even ;" 
but  the  result  has  been  that  the  profession 
has  suffered  through  the  poet's  revenge 
in  the  characterization  of  the  "stage  law- 
yer." 

On  the  other  side  of  the  ledger,  at- 
torneys to  this  day  are  apt  to  look  askance 
upon  poets,  dramatists,  and  long  haired 
geniuses  generally,  on  the  theory  that 
such  aesthetic  personages  cannot  be  ex- 
pected to  settle  a  judgment  until  after 
an  order  to  punish  for  contempt  in  sup- 
plementary proceedings.  Surely  the  man 
of  law  has  a  right  to  his  innings;  but  the 
result  has  been  that  law  and  literature 
have  been  at  loggerheads  for  a  genera- 
tions. 

Only  recently  the  most  brilliant  wit 
among  modern  dramatic  writers  has  fol- 
lowed the  traditions  of  his  craft  and  held 
up  the  legal  profession  to  ridicule.  One 


cannot  help  wondering  whether  Mr.  Ber- 
nard Shaw  had  not  just  been  served  with 
legal  process  of  some  sort  at  the  instance 
of  an  unfeeling  and  unpoetic  solicitor 
when  he  penned  that  amusing  farce, 
"You  Never  Can  Tell,"  which  has  been 
acted  in  this  country  recently.  For  the 
sake  of  the  legal  profession  let  us  de- 
voutly hope  that  the  dramatist  never 
gets  into  trouble  with  his  tailor,  or  other 
grasping  tradesman. 

As  a  fair  illustration  of  the  way  the 
"stage  lawyer"  is  maligned  and  made 
ridiculous,  I  will  quote  briefly  from  a 
scene  in  "You  Never  Can  Tell.' 

A  young  lady  is  dining  with  an  attor- 
ney at  a  summer  hotel,  and  the  following 
conversation  with  their  waiter  ensues: 

Young  Lady.  Is  your  son  a  waiter, 
too,  William? 

Waiter.  (Serving  fowl.)  Oh  no, 
Miss,  he's  too  impetuous;  he's  at  the  bar. 

Lawyer.  (Patronizingly.)  A  potman, 
eh? 

Waiter.  No  sir,  the  other  bar;  your 
profession,  sir, — a  Q.  C,  sir  . 
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Lawyer.  (Embarrassed.)  I  am  sure 
I  beg  your  pardon. 

Waiter.  Not  at  all,  sir,  a  very  natural 
mistake  I  am  sure,  sir.  I've  often  wished 
he  was  a  potman,  sir.  Had  to  support 
him  until  he  was  thirty-seven ;  but  doing 
well  now,  sir. 

Lawyer.   Modern  democracy  ! 

Waiter.  No  sir,  not  democracy;  only 
education,  sir;  scholarships,  sir;  Cam- 
bridge local,  sir;  Sidney  Sussex  College, 
sir;  very  good  thing  for  him,  sir;  he 
never  had  any  turn  for  real  work,  sir! 

If  "potman"  is  translated  "bartender," 
an  American  reader  may  be  able  to  catch 
a  glimpse  of  the  satire,  even  though  the 
dialogue  be  written  in  British  patois. 
Even  at  that  the  average  American  attor- 
ney will  find  it  difficult  to  appreciate  what 
an  insult  to  the  profession  was  intended 
by  Mr.  Shaw.  Our  only  possible  retalia- 
tion is  once  more  to  hope  that  he  will 
never  be  annoyed  by  process  servers. 

Whether  or  not  I  have  suggested  the 
correct  reason,  the  fact  remains  indis- 
putable that  the  lawyer  has  seldom  been 
a  popular  character  on  the  stage.  Of 
course  there  are  exceptions  that  prove 
the  rule,  and  now  and  then  the  dramatist 
finds  use  for  a  man  of  law  to  serve  the 
purpose  of  Deus  ex  machine,  and  pull 
the  shrinking  heroine  out  of  the  clutches 
of  the  villian  ;  but  far  more  frequently  he 
is  the  rascal  in  whose  fertile,  but  morally 
distorted,  brain,  is  concocted  the  scheme 
whereby  she  is  robbed  and  cheated  and 
placed  in  the  most  deplorable  plight,  all 
for  the  dramatic  purpose  of  giving  the 
hero  scope  for  the  display  of  wonderful 
powers  of  valor  and  adroit  skill  in  the 
denouement. 

And  after  all,  why  should  not  this  be 
so,  as  long  as  the  audience  is  interested 
and  amused?  Why  should  a  dramatist 
bother  his  head  about  the  correct  por- 
trayal of  legal  principles  and  procedure? 
This  is  not  the  end  or  aim  of  his  art. 
Plays  are  dashed  off  with  a  very  broad 
brush.  They  are  to  other  literature  what 
scene  painting  is  to  art.  Nothing  can  be 
photographic,  nothing  detailed ;  it  is  all 
meant  to  be  viewed  under  glaring  lights, 
with  the  strains  of  the  orchestra  and  the 
mazes  of  the  dance.  A  theater  is  neither 
a  court  nor  a  law  school,  and  if  the  dram- 


atist were  true  in  his  picture  of  law  and 
lawyers  he  would  probably  please  no  one. 

One  other  fact  must  be  Imrnc  in  mind 
in  criticizing  stage  conceptions  of  what 
the  law  is  and  what  manner  of  men  arc 
they  who  devote  their  lives  to  its  study. 
Most  of  our  plays  are  stolen  or  adapted 
from  the  French,  whose  legal  system  is 
so  utterly  different  from  our  own. 

Even  when  the  dramatist  or  novel  writ- 
er who  undertakes  to  deal  with  law  and 
lawyers  chances  to  have  had  some  legal 
education,  he  is  apt  to  find  that  this 
knowledge  rather  hampers  his  imagina- 
tion, dragging  like  a  ball  and  chain  on  his 
flowing  pen,  encumbering  his  fancy  with 
forms  and  actualities.  He  has  passed  his 
legal  career  trying  to  twist  facts  to  fit  the 
law.  In  every  litigation  the  evidence  has 
to  be  stretched  or  lopped  off  to  dovetail 
with  some  Procrustean  statute  or  deci- 
sion. 

Imagine,  then,  the  relief  when  an  at- 
torney takes  up  his  pen  to  construct  a 
novel  or  the  plot  of  a  drama !  He  sudden- 
ly finds  himself  master  of  the  situation  in 
a  newr  and  delightful  way.  He  discovers 
that  he  can  control  the  destinies  of  his 
dream-children  by  manufacturing  the  law 
to  suit  the  needs  of  the  situation. 

In  my  personal  experience,  I  found,  in 
the  construction  of  my  first  novel,  after  I 
had  managed  to  tie  all  my  characters  up 
into  a  double-bow  knot,  and  couldn't  quite 
see  the  way  clear  to  extricate  them,  the 
whole  dilemma  was  easily  solved  by  "fak- 
ing" a  statute  which  would  put  everyone 
to  rights.  The  act  has  never  been  judi- 
cially construed,  but  I  fear  it  would  make 
people  dance  to  some  very  peculiar  tunes. 
However,  it  served  its  purpose  and  its 
"sec.  4"  read  :  "This  act  shall  take  effect 
immediately."  That  turned  the  trick  for 
me.  It  made  no  difference  how  absurd 
was  the  law,  "sec.  4"  was  all  that  was  re- 
quired to  lend  the  essential  vrai  semblance 
to  this  remarkable  piece  of  off-hand  legis- 
lation. 

Of  course,  as  already  admitted,  there 
have  been  a  few  well  conceived  stage 
lawyers  who  have  walked  and  talked  be- 
hind the  footlights  in  a  way  to  honor  the 
profession.  Now  and  then  some  drama- 
tist finds  wind  to  breathe  into  a  legal 
practitioner  the  breath  of  life;  but  it  is 
not  the  laborious  purpose  of  this  article  to 
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review  the  history  of  the  stage,  and  cata- 
logue the  men  of  law  who  have  chanced 
to  be  included  in  the  dramatis  persona. 

Many  of  these  legal  characters  have 
been  "robustious,  peri-wig-pated  fellows" 
after  the  fashion  of  Sergt.  Buzzfuz,  in 
the  farcical  Pickwick  trial.  Others  have 
worn  high  silk  hats  and  black  mus- 
tachios,  rolling  cigarettes  a  la  mode,  and 
otherwise  suggesting  their  unspeakable 
moral  depravity.  Still  others  are  of  the 
type  of  the  dear  old  crochety  gentleman 
who  has  been  the  family  lawyer  for  a 
generation,  and  who  always  manages  to 
produce  lost  wills,  or  other  important 
documents  at  the  psychological  moment. 

The  present  year  finds  an  exceedingly 
popular  play  still  running,  in  which  a 
"stage  lawyer"  is  the  hero;  and  this  is 
really  a  refreshing  change.  It  proves,  at 
least,  that  the  public  does  not  necessarily 
demand  that  the  attorney  shall  always 
serve  as  the  villian  of  the  plot.  "Madame 
X,"  moreover,  is  a  very  well  constructed 
melodrama,  in  which  the  denouement  is  a 
trial  scene  that  does  not  shock  one's  legal 
sense  of  the  eternal  fitness  of  things, 
partly,  perhaps,  because  the  setting  is 
French. 

At  all  events,  Alexandre  Bisson  has 
produced  a  play  which  gives  scope  in  a 
peculiar  sense  for  that  much  talked  of, 
but  seldom  exemplified,  "legal  knight-er- 
rantry." Ordinarily  the  lawyer  works  for 
hire,  and  does  his  best  for  his  client  in 
return  for  his  fee.  It  is  perfectly  proper, 
highly  honorable,  often  lucrative,  but  it 
isn't  poetic. 

Nor  is  the  plot  of  "Madame  X"  at  all 
impossible,  or  even  highly  improbable. 
Louis  Floriot  turns  his  wife,  Jacqueline, 
from  his  doors  because  she  has  been  un- 
faithful to  him,  and  brings  up  their  son 
in  the  belief  that  his  mother  is  dead.  The 
abandoned  wife  sinks  from  bad  to 
worse,  and,  after  twenty  years  of  degra- 
dation, returns  to  France  with  her  lover, 
the  last  of  a  long  list  of  temporary  affini- 
ties. 

This  lover  learns  her  past,  and  sees  a 
fine  chance  to  blackmail  her  son  and  hus- 
band. The  wretched  woman  learns  his 
purpose ;  she  is  at  the  time  mad  with  the 
drug  that  has  helped  in  her  ruin,  and 
she  shoots  the  lover. 

Of  course  she  is  arrested,  and  counsel 


is  assigned  for  her  defense ;  but,  fearing 
to  expose  her  past  history  and  bring  dis- 
grace on  her  son,  she  refuses  to  say  a 
word  or  even  see  her  counsel.  This  coun- 
sel is  in  fact  her  son,  Raymond  Floriot, 
who  is  about  to  make  his  debut  at  the  bar. 
This  is  his  first  case. 

Here  is  surely  a  situation  which  is  as 
ingenious  as  it  is  unique,  and,  withal,  pe- 
culiarly and  delightfully  French. 

Raymond  is  complaining  to  his  father 
how  little  chance  there  is  for  him  to  make 
anything  out  of  this  sordid  case. 

"Put  some  imagination  into  it,"  urges 
the  elder  Floriot;  "she  may  not  be  to 
blame;  some  husband  may  have  been 
hardhearted  and  unforgiving,  some  lover 
faithless !" 

The  elder  Floriot  has  never  forgiven 
himself  for  his  cruelty  to  his  wife.  The 
young  man  is  engaged  to  marry  a  lovely 
girl.  "Understand  her,"  advises  his  fath- 
er, "don't  become  so  absorbed  in  your 
profession  that  you  lose  your  hold  on 
your  wife's  heart." 

In  the  English  adaptation  of  "Madame 
X,"  Mr.  Raphael,  the  translator,  has  been 
careful  to  preserve  the  French  flavor  of 
the  court  scene.  The  three  judges  and 
the  public  prosecutor  wear  bright  red  uni- 
forms, and  the  young  attorney,  who  is 
about  to  defend  his  own  mother,  a  black 
robe  and  cassock.  There  is  something 
ridiculous  about  the  wigs  of  the  English 
barristers  and  judges.  They  seldom  fit 
well  and  are  made  of  horse  hair.  In 
American  tribunals  attorneys  have  been 
known  to  address  the  court  with  their 
overcoats  on.  When  it  comes  to  law  on 
dress  parade  the  French  have  the  best  of 
us. 

As  "Madame  X"  persists  in  her  silence, 
there  is  little  evidence  to  be  given,  and 
the  public  prosecutor  makes  his  address 
first,  which  helps  with  the  dramatic  ef- 
fect. Then  the  court  calls  upon  Ray- 
mond Floriot. 

At  the  mention  of  her  son's  name  the 
poor  creature  in  the  prisoner's  box  utters 
a  cry  that  goes  to  the  very  soul  of  her 
young  advocate,  and  she  leans  over  and 
clasps  his  hands  with  a  strange  fervor 
that  inspires  him  marvelously. 

He  takes  his  father's  advice  and  gives 
play  to  his  imagination. 

"Who  knows/'  he  cries,  "but  that  this 
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woman  was  once  loved  and  respected, 
that  she  was  not  cast  out  of  her  home  by 
a  hardhearted  and  unforgiving  husband, 
and  driven  to  the  depths  of  despair  and 
degradation  in  which  we  find  her!" 

Then  young  Raymond  Floriot,  with  a 
burst  of  eloquence  that  moves  his  aud- 
ience to  tears,  proceeds,  by  the  power  of 
divination,  supplied  him  by  unconscious 
filial  love,  to  uplift  his  mother  and  exco- 
riate his  father,  who  has  meantime  recog- 
nized his  lost  and  fallen  wife. 

After  the  address  of  both  counsel  and 
the  brief  summary  of  the  presiding  judge, 
one  of  the  spectators  informs  the  court 
that  two  accomplices  of  the  murdered 
man  in  the  blackmailing  scheme  are  in 
the  court  room,  and  know  something 
about  the  case. 

Without  motion  to  reopen,  without  ob- 
jection on  the  part  of  the  prosecution, 
quite  as  a  part  of  the  regular  course  of 
events,  more  evidence  is  taken,  which 
puts  the  defense  in  better  light,  though 
not  at  all  absolving  the  accused  from 
crime  as  understood  by  the  law  of  even- 
country  under  the  sun. 

However,  the  jury  makes  a  new  and 
startling  application  of  the  "unwritten 
law,"  which  is  quite  as  popular  in  France 
as  it  is  in  this  country,  and  "Madame  X" 
is  acquitted,  amid  loud  applause  both 
from  the  stage  audience  and  the  audience 
beyond  the  footlights. 

However,  Raymond  Floriot  has  played 
the  part  of  a  true  hero  of  melodrama,  and 
has,  by  his  eloquence,  saved  his  mother 
from  the  gallows,  by  his  purely  imagi- 
nary description  of  actual  facts  of  which 
he  was  at  the  time  unaware.  Only  thus 
was  it  possible  that  a  "stage  lawyer" 
should  fulfil  the  dramatic  requirements, 
and  stand  forth  as  the  hero  of  the  scene 
and  the  occasion. 

Under  these  circumstances  the  mem- 
bers of  the  bar  should  pass  a  vote  of 
thanks  to  M.  liisson,  and  not  cavil  be- 
cause he  has  his  case  summed  up  first  and 
the  evidence  put  in  afterwards.  What 
difference  does  it  make  anyhow  ?  Poetic 
license  in  court  trials  must  be  permissible 
if  court  scenes  are  to  be  staged,  and,  be- 
sides, who  knows  but  that  is  the  way  they 
do  things  in  France  ?  The  notion  of  sum- 
ming up  a  case  before  bothering  with  the 
evidence  would  adapt  itself  excellently 


to  the  mental  processes  and  methods  of 
many  famous  American  advocates,  and 
might  serve  the  cause  of  justice  now  and 
then,  even  if  it  were  a  bit  confusing  until 
we  became  accustomed  to  the  innovation. 

The  truth  of  the  matter  is  that  the 
sober  business  of  the  legal  profession 
does  not  lend  itself  readily  or  naturally 
to  dramatic  situation.  To  be  sure  a  great 
artist  can  paint  a  great  picture  of  a 
rooster  on  a  dunghill,  if  he  wants  to.  For 
it  is  the  art  that  is  to  be  exemplified,  and 
not  the  picture.  And  a  great  dramatist, 
to  illustrate  the  proposition,  has  just  set 
all  the  world  agape  with  his  "Chante- 
cler," — minus  the  dunghill;  but  Chante- 
cler  is  "nothing  but  a  darned  old  rooster 
with  a  classy  name ;"  and  it  must  be  con- 
fessed that  the  barn-yard  fowl  has  proved 
much  better  dramatic  material  than  any 
"stage  lawyer." 

The  truth  is  that  we  are  such  prosy 
folk,  with  our  "aforesaids"  and  "to-wits" 
and  "whereases,"  that  playwrights  as  a 
rule  find  it  well  to  accept  the  advice  of  the 
Northumbian  magistrate  to  Lady  Di  Ver- 
non, and  "keep  their  fingers  out  of  the 
law's  musty  pie." 

At  first  blush  it  is  difficult  to  under- 
stand why  this  should  be  so.  Every  law 
suit  would  seem  to  lend  itself  to  the  re- 
quirements of  dramatic  construction, 
passing  by  well-defined  gradations  from 
the  incidents  arising  ante  litem  mo  tarn 
to  the  denouement  of  final  judgment.  As 
De  Maupassant — and  probably  many 
others — has  said,  "life  resolves  itself  na- 
turally into  drama,"  and  the  shelves  of 
every  law  library  are  replete  with  heart 
throbs :  containing  the  plots  and  the  char- 
acters for  more  dramas  and  better  dramas 
than  have  been  written  by  the  human  pen 
since  the  days  of  Aristophanes.  For  law 
is  life  epitomized,  and  courts  of  law  have 
been  cynically  described  as  "great  mater- 
nity hospitals  for  the  miscarriage  of  jus- 
tice." 

While  all  this  is  true,  while  it  is  indis- 
putable that  every  writer  and  dramatist 
might  glean  vast  stores  of  humor  and 
pathos  from  out  the  hidden  world  that 
lies  between  rotting  sheepskin  covers,  the 
fact  remains  that  the  grooves  of  legal 
procedure  do  not  fit  the  wheels  of  a  char- 
iot drawn  by  Pegasus. 

Yet  what  a  theme  for  the  pen  of  the 
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serio-comic  muse  is  the  fate  of  that  poor 
chap  arrested  and  convicted  in  South  Car- 
olina colonial  days  for  disturbing  a  re- 
ligious meeting,  on  the  ground  that  when 
he  tried  to  sing  it  moved  the  congrega- 
tion to  irresistible  laughter, — a  mere  nug- 
get from  the  dramatic  material  on  our  of- 
fice shelves,  a  mine  workable  only  on  the 
placer  theory;  though,  by  the  way,  Mr. 
Anthony  Hope  has  recently  woven  a 
charming  love  story  around  a  disputed 
right  of  way. 

Criminal  trials  and  the  quasi  criminal 
divorce  and  breach  of  promise  litigations 
appeal  most  vividly  to  the  makers  of 
plays  and  to  the  popular  imagination  gen- 
erally. How  many  young  men  would  se- 
lect the  law  for  a  profession  if  they  did 
not  dream  of  one  day  addressing  a  jury 
and  melting  it  to  tears  by  their  eloquence, 
like  Raymond  Floriot  in  "Madame  X?" 

It  is  a  melancholy  fact  that  there  are 
more  "stage  lawyers"  off  the  stage  than 
on  it.  To  strut  about  before  a  jury, 
grimace,  gesture,  roar,  bellow,  and  carry 
conviction  by  force  of  lung  power  is  the 
notion  too  many  young  men  have  of  the 
way  in  which  a  lawyer  is  to  win  his  way 
to  fame  and  fortune. 

It  is  a  deplorable  fact  that  in  the  popu- 
lar view  the  attorney  is  to  be  measured  by 
the  bigness  of  his  jawbone, — with  apolo- 
gies to  Sampson,  and  to  Delilah  also,  and 
to  all  the  other  lady  friends  of  the  Jewish 
giant,  who  slew  the  Philistines  with  that 
unique  but  powerful  weapon.  This  no- 
tion was  well  expressed  in  that  remark- 
able ditty  Alice  heard  in  Wonderland : 

"In  my  youth,  said  his  father, 
I  took  to  the  law, 

And  argued  each  case  with  my  wife; 

And  the  muscular  strength 

That  it  gave  to  my  jaw 

Has  lasted  the  rest  of  my  life!" 


In  all  seriousness,  however,  as  the 
members  of  the  profession  well  know, 
the  power  of  "eloquence"  is  being  con- 
fined within  narrower  limits  every  year. 
The  old  fashioned  way  of  trying  cases, 
by  "stage  lawyers" — off  the  stage — hec- 
toring witnesses,  bulldozing  the  court, 
and  endeavoring  to  hypnotize  the  jury,  is 
passing  rapidly  into  deserved  disrepute, 
if  not  disuse. 

The  silent  man,  who  studies  nights, 
thinks  much,  and  says  little,  but  that  lit- 
tle very  much  to  the  point,  is  coming  to 
be  the  lawyer's  ideal  lawyer, — even 
though  he  is  not  of  the  type  to  shine  as 
a  hero  of  melodrama.  The  stage  lawyer 
is  all  right  if  he  will  only  keep  himself 
behind  the  footlights.  The  other  kind  of 
a  lawyer,  the  hard-working,  careful- 
thinking,  prosaic  student,  will  be  well  sat- 
isfied, on  the  other  hand,  to  keep  off  the 
stage  and  out  of  the  lime  light,  content 
to  play  his  part  in  life,  soberly  and  justly. 

While  all  this  is  eternally  so,  and  it  is 
well  that  it  is  so,  the  fact  remains  that 
the  ideal  of  every  one  of  us,  the  fullness 
of  our  life's  fruition,  was  depicted  for  us 
by  the  greatest  of  all  dramatists,  even  he 
who  perpetrated  the  trial  scene  in  the 
Merchant  of  Venice. 

Every  lawyer  would  like  one  day  to  at- 
tain to  the  "fifth  age  of  man," — the  jus- 
tice, of  "fair  round  belly,  with  good  capon 
lined,  full  of  wise  saws  and  modern  in- 
stances." 

Perhaps  we  may  not  all  become  jus- 
tices. There  are  not  enough  judicial  po- 
sitions to  accommodate  all  of  us.  But 
surely  it  is  within  the  reach  of  every  prac- 
titioner to  achieve  the  "fair  round  belly," 
the  good  capon  lining,  the  "wise  saws," 
and  the  "modern  instances !" 
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BY  HENRY  C.  SPURR 


GENTLEMAN  whose  peace 
MIX       of  mind  had  often  been  dis- 
ffl\     turbed  by  his  literary  friends, 
wnQ  persjste<j  jn  asking  him 

whether  he  had  read  such 
and  such  a  book,  knowing 
that  he  would  be  forced  to  answer  that 
he  had  not,  at  last  hit  upon  a  happy  way 
out  of  this  trouble.  Getting  his  hands  on 
a  five  volume  set  of  Carlyle's  History  of 
Frederick  the  Great,  he  set  himself 
faithfully  to  the  task  of 
reading  it  through,  and 
triumphed.  After  that, 
whenever  any  of  his 
friends  would  ask  wheth- 
er he  had  read  this  or  that 
book  he  would  graciously 
acknowledge  that  he  had 
not,  and  then  counter  in 
this  wise:  "By  the  way, 
speaking  of  interesting 
books,  have  you  ever 
read  Carlyle's  History  of 
Frederick  the  Great  ?" 
This  expedient,  he 
found,  always  worked. 
A  thorough  mastery  of 
the  famous  rule  in  Shel- 
ley's Case  might  be  made 
to  do  valiant  service  as  a  similar  weapon 
of  defense  from  the  attacks  of  one's 
learned  legal  friends;  for  the  truth  of 
the  matter  is  that  a  very  large  number 
of  modern  lawyers,  when  this  hoary  rule 
is  mentioned,  make  haste,  like  the  priest 
and  the  Levite  on  the  road  to  Jericho,  to 
pass  by  on  the  other  side.  It  is  regard- 
ed as  a  mediaeval  curiosity,  enveloped  in 
the  ghostly  mists  of  the  dark  ages, — a 
relic  of  feudal  barbarism  useful  at  the 
present  day  only  as  an  example  of  the 
extreme  subtlety  of  reasoning  of  the  law- 
yers of  the  sixteenth  century,  and  of  the 
nice  refinements  of  the  ancient  laws  of 
real  property. 
Not  so  very  long  ago  a  young  lawyer 


When  the  ancestor,  by  any 
gift  or  conveyance,  takes  an 
estate  of  freehold,  and  in  the 
same  gift  or 
estate  is 

lately  or  immediately,  to  his 
heirs  in  fee  or  in  tail,  always 
in  such  cases  "  the  heirs " 
are  words  of  limitation  of  the 
estate,  and  not  words  of 


who  had  run  across  the  rule  in  his  read- 
ing, and  who  was  unable  to  fathom  it, 
wrote  to  the  American  Law  Review,  ed- 
ited by  Seymour  D.  Thompson  and 
Leonard  A.  Jones,  both  eminent  law 
writers,  asking  for  "a  plain,  commoi 
sense,  easy  to  be  understood,  definition 
of  the  rule  in  Shelley's  Case,"  and  re- 
ceived the  following  answer:  "Not  hav- 
ing the  capacity  to  understand  the  rule 
in  Shelley's  Case,  or  to  acquire  an  under- 
standing of  it  by  any  de- 
gree of  diligence  within 
the  limits  of  a  lifetime, 
we  find  ourselves  unable 
to  comply  with  the  mod- 
est request  of  our  es- 
teemed correspondent." 

This  reply  of  the 
learned  editors  of  the 
American  Law  Review 
is,  of  course,  to  be  taken 
in  a  Pickwickian  sense  ; 
but  it  well  illustrates  the 
attitude  of  a  large  por- 
tion of  the  modern  law- 
yers toward  the  rule. 

More  than  three  cen- 
turies have  passed  since 
Shelley's  Case  was  de- 
cided. Over  ten  generations  of  judges 
and  lawyers  have  struggled  with  the  rule 
there  applied,  and  although  it  has  been 
abolished  by  statute,  in  many  jurisdic- 
tions, it  is  still  a  rule  of  property  in  some 
others;  and  even  where  it  no  longer 
holds  sway,  the  question  whether  testa- 
tors or  grantors  have  used  the  word 
"heirs"  or  words  of  similar  import,  as 
words  of  limitation  or  words  of  pur- 
chase, still  presses  itself  upon  the  atten- 
tion of  the  courts. 

One  of  the  greatest  names  associated 
with  this  rule  is  that  of  Sir  William 
Blackstone,  whose  lucid  argument  in  the 
celebrated  case  of  Perrin  v.  Blake1  fixed 

1 IV.  Greenleaf's  Cruise  on  Real  Property, 
313. 
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the  status  of  the  rule  in  English  law, 
and  opened  the  way  to  its  early  adoption 
in  this  country. 

The  rule,  it  will  be  remembered,  was 
applied  as  early  as  a.  d.  1325,  and  was 
passed  upon  in  a  number  of  decisions  in 
the  Year  Books  of  Edward  III.  It  was 
not,  however,  until  a.  d.  1590  that  it  at- 
tracted general  attention,  when  it  was 
definitely  stated  in  Lord  Coke's  argu- 
ment in  Shelley's  Case.  The  discussion 
then  became  so  vehement,  according  to 
Chancellor  Kent,  "as  to  rouse  the  scepter 
of  the  haughty  Elizabeth."  The  agita- 
tion after  that  seems  to  have  subsided 
until  it  was  again  awakened  in  1770  by 
Perrin  v.  Blake.  That  case  arose  in  Ja- 
maica, and  was  brought  before  the  privy 
council  of  England  at  a  time  when  Lord 
Mansfield  was  the  only  lord  that  attend- 
ed. Deeming  the  question  of  too  great 
importance  to  be  decided  by  himself 
alone,  a  feigned  case  was  prepared  and 
submitted  to  the  King's  bench.  It  was 
there  twice  argued,  three  of  the  judges, 
including  Lord  Mansfield,  agreeing  that 
the  devise  was  within  the  rule  in  Shel- 
ley's Case,  and  being  in  favor  of  repud- 
iating it,  while  one.  Justice  Yates,  was 
for  applying  it.  The  controversy  that 
arose  was  bitter.  Pamphlets  were  writ- 
ten assailing  and  defending  Lord  Mans- 
field. It  is  said  that  the  great  work  on 
Remainders,  by  "the  profound"  Fcarne, 
was  written  in  part  to  refute  the  heresies 
of  that  renowned  judge. 

Lord  Mansfield  was  also  the  object  of 
a  fierce  attack  in  a  letter  of  Junius,  in 
which  he  wrote:  "Even  in  matters  of 
private  property,  we  have  seen  the  same 
bias  and  inclination  to  depart  from  the 
decisions  of  your  predecessors,  which  you 
certainly  ought  to  receive  as  evidence  of 
the  common  law.  Instead  of  those  cer- 
tain, positive  rules  by  which  the  judg- 
ment of  a  court  of  law  should  invariably 
be  determined,  you  have  fondly  intro- 
duced your  own  unsettled  notions  of 
equity  and  substantial  justice.  Decisions 
given  upon  such  principles  do  not  alarm 
the  public  so  much  as  they  ought,  be- 
cause the  consequence  and  tendency  of 
each  particular  instance  is  not  observed 
or  regarded.  In  the  meantime  the  prac- 
tice gains  ground ;  the  court  of  King's 
bench  becomes  a  court  of  equity,  and  the 


judge,  instead  of  consulting  strictly  the 
law  of  the  land,  refers  only  to  the  wisdom 
of  the  court,  and  to  the  purity  of  his  own 
conscience.  The  name  of  Mr.  Justice 
Yates  will  naturally  revive  in  your  minds 
some  of  those  emotions  of  fear  and  de- 
testation with  which  you  always  beheld 
him." 

It  is  said  by  Lord  Campbell  in  his 
Lives  of  the  Chief  Justices  that  the  bar 
of  the  entire  Kingdom  was  divided  into 
factions  for  several  years,  known  as 
"Shelleyites"  and  "anti-Shelleyites."  An 
appeal  was  taken  to  the  exchequer  cham- 
ber, where,  after  the  case  was  several 
times  argued,  seven  of  the  justices,  in- 
cluding Sir  William  Blackstone,  sus- 
tained and  applied  the  rule,  and  one, 
Chief  Justice  DeGray,  concurred  in  the 
views  of  Lord  Mansfield* 

The  great  question  in  this  case  turned 
upon  the  intention  of  the  testator,  who 
had  devised  an  estate  for  life  to  his  son, 
with  an  ultimate  remainder  to  the  heirs 
of  the  son's  body,  lawfully  begotten  or 
to  be  begotten. 

Lord  Mansfield  said  he  always  thought 
that  as  the  law  had  allowed  a  free  com- 
munication of  the  intention  to  a  testator, 
it  would  be  strange  to  say:  "Now  you 
have  communicated  that  intention,  so 
that  everybody  understands  what  you 
mean,  yet  because  you  have  used  a  cer- 
tain expression  of  art,  we  will  cross  your 
intention  and  give  your  will  a  different 
construction ;  though  what  you  meant 
to  have  done  is  perfectly  legal,  and  the 
only  reason  for  contravening  you  is  be- 
cause you  have  not  expressed  yourself 
like  a  lawyer."  His  examination  of  the 
question  had  always  convinced  him  that 
the  legal  intention,  when  clearly  ex- 
plained, was  to  control  the  legal  sense  of 
a  term  of  art,  unwarily  used  by  a  testa- 
tor. 

Sir  William  Blackstone,  in  his  argu- 
ment, pointed  out  that  the  object  should 
be  to  give  effect  to  the  intention  of  the 
testator,  but  declared  that  the  true  ques- 
tion of  intent  would  not  turn  upon  the 
quantity  of  estate  intended  to  be  giv- 
en the  life  tenant,  but  upon  the  na- 
ture of  the  estate  intended  to  be  giv- 


«  Doyle  v.  Andis,  127  Iowa,  36,  102  N.  W. 
177,  4  A.  &  E.  Ann.  Cas.  18,  69  L.R.A.  953. 
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en  to  the  heirs  of  his  body.  That 
the  ancestor  was  intended  to  take  an 
estate  for  life  was  certain;  that  his 
heirs  were  intended  to  take  after  him 
was  equally  certain ;  but  how  those 
heirs  were  intended  to  take,  whether  as 
descendants  or  as  purchasers,  was  the 
question.  If  the  testator  intended  they 
should  take  as  purchasers,  then  the  son, 
the  ancestor,  only  remained  tenant  for 
life;  if  he  meant  they  should  take  by  de- 
scent, or  had  formed  no  intention  about 
the  matter,  then,  by  operation  and  con- 
sequence of  law,  the  inheritance  first 
vested  in  the  ancestor.  The  true  question 
was,  therefore,  whether  the  testator  had 
or  had  not  plainly  declared  his  intent 
that  the  heirs  of  the  body  of  the  son 
should  take  an  estate  of  purchase,  entirely 
detached  from,  and  unconnected  with, 
that  of  his  ancestor.  In  other  words,  a 
fee  could  not  descend  unless  it  had  pre- 
viously vested  in  the  ancestor.  Conse- 
quently, if  the  ancestor  intended  that  the 
heirs  of  the  first  devisee  should  take  by 
descent,  he  could  not  give  him  a  life  es- 
tate, because  the  fee  would  have  to  de- 
scend through  the  first  devisee.  The  dif- 
ference between  Lord  Mansfield  and  Sir 
William  Blackstone,  therefore,  was  this : 
one  considered  the  intention  of  the  tes- 
tator as  to  the  quantity  of  estate  given 
the  first  devisee  to  be  controlling;  the 
other  the  intention  as  to  the  nature  of 
the  estate  given  the  heirs. 

In  Shelley's  Case  the  question  of  how 
the  heirs  were  to  take  was  vital.  Shelley, 
the  ancestor,  the  life  tenant,  was  dead. 
He,  therefore,  could  have  no  interest  in 
the  controversy.  Shelley's  first  son  was 
dead;  but  the  latter  had  a  son  who  was 
born  after  the  death  of  Shelley,  the  an- 
cestor. Shelley's  second  son  was  alive  at 
his  father's  death.  The  limitation  after 
the  life  estate  in  that  case  was  such  that 
if  it  was  intended  that  the  heir  should 
take  by  purchase,  the  property  would  go 
to  the  second  son ;  if  it  was  intended  that 
the  heir  should  take  by  descent,  then  the 
property  would  go  to  the  grandchild. 
Therefore  the  main  question  in  the  case 
turned  on  the  intention  as  to  the  nature 
of  estate  granted  to  the  heirs,  and  this  is 
what  Sir  William  Blackstone  asserted  to 
be  the  controlling  inquiry  in  every  case. 
As  in  his  day  the  bitterness  of  the  con- 


Comment 

troversy  turned  upon  this  point,  so  it  con- 
tinued to  revolve  about  this  question, 
wherever  the  rule  was  assailed.  The  ad- 
vocates of  the  views  of  Blackstone,  how- 
ever, won  out;  and  it  was  only  by  the 
aid  of  statutes  that  the  rule  could  be 
abolished  and  a  means  provided  by  which 
the  intent  that  the  first  devisee  or  grantee 
should  have  a  life  estate  only,  and  the 
intent  that  the  heirs  should  take  by  de- 
scent could  both  be  given  effect. 

It  had  always  been  pointed  out  that 
the  reason  for  the  adoption  of  the  rule  in 
Shelley's  Case  was  of  feudal  origin,  that 
is,  it  was  said  that  the  rule  preserved  to 
the  lords  the  rights  of  relief,  wardship, 
marriage,  etc.,  of  which  they  were  de- 
prived when  an  estate  passed  by  pur- 
chase. Sir  William  Blackstone  gave  as 
an  additional  reason  for  its  adoption,  the 
desire  of  the  law  to  unfetter  estates.  In 
other  words  the  policy  of  the  rule  was  to 
throw  property  in  the  track  of  commerce 
a  generation  sooner  than  it  would  be 
available  if  effect  were  given  to  the  in- 
tention to  vest  only  a  life  estate  in  the 
first  taker.  This  has  ever  since  been  the 
reply  of  the  advocates  of  the  rule,  to  the 
charge  that  its  policy  was  merely  feudal. 
It  is  doubtful,  however,  if  this  argument 
will  stand  as  close  an  inspection  as  that 
bearing  on  the  intent  of  the  testator  or 
grantor.  In  a  dissenting  opinion  in  a 
recent  Iowa  case,*  Weaver,  J.,  very  clear- 
ly pointed  out  the  weakness  of  this  posi- 
tion. He  said :  "It  is  not  the  policy  of 
our  laws  to  restrict,  invalidate,  or  discour- 
age the  creation  of  life  estates.  .  .  . 
Neither  has  it  ever  been  the  policy  of  the 
common  law  to  discourage  or  destroy  life 
estates  for  the  purpose  of  'removing 
clogs'  upon  the  alienability  of  lands. 
During  all  the  years  since  the  rule  in 
Shelley's  Case  came  into  being,  the  right 
to  create  estates  in  almost  every  conceiv- 
able method  (save  only  the  one  form  at 
which  the  rule  is  aimed)  has  been  recog- 
nized, upheld,  and  enforced  by  the  courts 
with  unvarying  regularity.  Thus  it  hap- 
pens that,  while  forbidding  the  donor  to 
give  a  life  estate  to  A,  with  a  remainder 
to  A's  heirs,  he  has  been  at  perfect  lib- 
erty to  give  a  life  estate  to  A,  with  re- 
mainder to  the  heirs  of  A's  wife,  or  to 

•Doyle  v.  Andis,  127  Iowa,  36,  102  N.  W. 
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the  heirs  of  A's  mother-in-law,  or  to  the 
heirs  of  an  entire  stranger.  The  same 
common  law  permitted  the  piling  of  one 
life  estate  upon  another  in  the  most 
puzzling  contusion.  It  created  life  es- 
tates for  the  benefit  of  the  surviving  wife 
and  husband,  and  for  the  tenant  in  tail, 
after  the  possibility  of  issue  has  ceased. 
It  construed  every  deed  which  omitted 
the  magic  word  'heirs,'  as  conveying  a 
mere  life  estate.  It  upheld  the  entail- 
ment of  estates  and  the  law  of  primogen- 
iture, and  all  the  other  elaborate  and  mul- 
tifarious devices  by  which  the  alienabil- 
ity of  lands  was  held  in  check  and  the  es- 
tates of  great  families  preserved,  even  at 
the  expense  of  their  creditors.    In  view 


of  this  history,  the  faith  which  can  dis- 
cover in  the  rule  in  Shelley's  Case  a  be- 
nevolent design  to  facilitate  transfers  of 
title  comes  clearly  within  St.  Paul's  defi- 
nition :  'The  substance  of  things  hoped 
for ;  the  evidence  of  things  not  seen.'  " 

Nevertheless,  this  reason  for  the  rule 
advanced  by  Blackstone  has  been  repeat- 
ed over  and  over  again,  and  has  been  the 
main  fortress  behind  which  its  advocates 
have  stood  to  meet  the  assaults  of  their 
adversaries.  It  is  not  too  much  to  say, 
therefore,  that  the  longevity  of  the  rule 
in  Shelley's  Case  has  been  due  in  a  very 
large  measure  to  the  genius  of  Sir  Wil- 
liam Blackstone. 


Study  of  Blackstone 


"Swift  changes  have  come  in  the  last 
half  century,"  says  the  Richmond  (Va.) 
Despatch,  "in  the  ideals  of  legal  educa- 
tion. In  the  old  days,  the  embryo  law- 
yer was  indoctrinated  in  the  office  of 
some  experienced  barrister,  doing  the 
odd  jobs  of  the  office,  spending  laborious 
hours  in  penning  long  documents  of  a 
legal  nature,  and  reading  the  ancient 
masters  of  the  law  under  the  kindly 
guidance  of  the  old-fashioned  practition- 
er. Now,  it  is  different.  Law  Schools 
have  cropped  up  in  many  places;  the 
"case  system"  is  making  great  strides; 
and  in  a  theoretical  course  on  "practice" 
the  law  student  is  taught  a  great  deal  of 
the  work  which  he  once  learned  in  the 
office.  The  lawyer  who  "mastered"  his 
profession  in  an  office  is  becoming  a  less 
frequent  type  at  the  bar. 

"Along  with  this  new  form  of  legal 
education  has  come  the  decadence  of 
the  study  and  reading  of  the  old  legal  au- 
thors, whom  the  old-fashioned  lawyer 
would  not  have  dreamed  of  leaving  out 
of  the  course  for  his  office  student.  No 


longer  does  Coke  have  almost  imperial 
sway,  and  Blackstone  is  only  referred  to 
now  and  then.  In  the  old  days,  Black- 
stone was  the  first  author  read  by  the 
law  student ;  now,  in  most  instances,  he  is 
referred  to  for  sundry  minor  points,  and 
a  knowledge  of  his  masterful  work  is 
not  deemed  necessary. 

"Yet  there  are  good  lawyers  living  who 
find  it  refreshing  and  instructive  to  read 
Blackstone  through  every  vear.  They 
realize  that  his  "style  is  superior  to  that 
of  any  other  law  book  ever  written." 
In  his  clearness  and  logic  and  conciseness 
they  find  a  volume  without  a  peer  in  legal 
literature.  Years  ago,  when  a  knowl- 
edge of  the  law  was  considered  almost 
an  indispensable  part  of  the  education  of 
a  gentleman,  Blackstone  was  known  and 
quoted  widely. 

"In  these  days  of  voluminous  legal 
treatise,  confusing  and  poorly  arranged, 
it  would  be  a  good  thing  if  the  law 
writers  would,  at  least,  turn  to  Black- 
stone as  a  model  of  what  a  law  book 
should  be." 
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By  BURDETT  A.  RICH. 


| HE  swift  advances  of  the  past 
year  toward  the  mastery  of 
air  navigation  make  it  seem 
possible  that,  in  spite  of  all 
the  perils  and  disasters  of  the 
experimental  experiences,  we 
shall  see  at  no  distant  future  the  navi- 
gation of  the  air  become,  not  a  mere  spec- 
tacle, but  an  every-day  business.  Men 
have  already  begun  to  speculate  upon  the 
legal  questions  that  will  be  raised  by 
this  extension  of  human  activity  into  the 
realms  of  air.  Passing  by,  for  the  pres- 
ent, the  common-law  questions  of  negli- 
gence, property,  etc.,  the  most  important 
questions  to  consider  are  those  of  the 
power  of  government  control.  This  con- 
trol by  a  government  is  important  with 
respect,  first,  to  the  business  and  rights 
of  its  own  people  among  themselves ;  sec- 
ond, to  the  relations  of  the  people  to  their 
own  government;  and,  third,  to  interna- 
tional powers. 

The  distinction  between  state  and  Fed- 
eral power  over  this  subject  is  in  this 
matter  exceptionally  far  reaching.  And 
if  air  navigation  becomes  as  general  and 
extensive  as  people  now  expect,  the  con- 
trol of  the  Federal  government  over  it 
must  necessarily  be  very  comprehensive. 
Constitutional  grants  of  legislative  power 
to  Congress,  which  authorize  a  greater 
or  less  control  over  air  voyages  out  of  or 
into  the  United  States  across  the  national 
boundary,  are  the  power  of  Congress  to 
lay  customs  duties,  to  regulate  commerce 
and  the  naturalization  of  aliens,  the  pun- 
ishment of  offenses  against  the  law  of 
nations,  and  also  the  general  power  to 
declare  war,  provide  for  Army  and  Navy, 
and  their  government  and  regulation. 
The  grants  of  power  to  "define  and  pun- 
ish piracies  and  felonies  committed  on 
the  high  seas"  and  to  "make  rules  con- 
cerning captures  on  land  and  water." 
though  not  in  express  terms  applicable 
to  offenses  or  captures  in  the  upper  air, 


would  probably  be  construed  to  apply  to 
them  under  the  established  principles  of 
constitutional  construction.  How  far  the 
exercise  of  the  powers  of  the  Federal 
government  under  these  various  consti- 
tutional provisions  would  limit  the  pow- 
ers of  the  states  will  not  be  here  consid- 
ered, but  it  is  obvious  that  the  range  of 
the  powers  of  Congress  thus  granted  is 
very  great. 

Laws  against  filibustering,  violations 
of  neutrality,  and  all  other  offenses 
against  the  laws  of  nations,  must  ob- 
viously be  applied  to  air  navigation  as 
completely  as  to  sea  voyages  or  land  ex- 
peditions, in  order  to  make  them  effective. 
And  the  power  of  the  Federal  govern- 
ment, under  art.  I.  of  the  Constitution, 
§  8,  cl.  10,  to  make  all  needful  regula- 
tions of  expeditions  by  airships,  in  order 
to  prevent  such  hostile  expeditions,  is 
too  clear  for  question.  Such  statutes  have 
been  repeatedly  enforced  against  expedi- 
tions by  sea,  and  their  reason  and  purpose 
are  no  less  applicable  to  expeditions  by 
airships.  The  power  of  Congress  to  ex- 
clude aliens  from  this  country,  even  in 
time  of  peace,  or  "to  prescribe  the  terms 
and  conditions  upon  which  they  may  come 
to  this  country,"  has  been  declared  in  va- 
rious decisions  of  the  Supreme  Court  of 
the  United  States,  among  which  is  Lem 
Moon  Sing  v.  United  States,  158  U.  S. 
538,  39  L.  ed.  1082,  15  Sup.  Ct.  Rep.  967. 
This  does  not  seem  to  have  been  express- 
ly based  upon  any  single  clause  of  the 
Constitution,  but  upon  those  respecting 
naturalization,  foreign  commerce,  and  the 
provisions  as  to  war.  To  what  extent 
this  power  might  go  in  the  way  of  regu- 
lating the  entrance  of  aliens  by  airships 
is,  of  course,  yet  to  be  decided.  Rut  it 
is  clear  that  it  may  properly  extend  to 
such  regulations  as  the  government  may 
find  necessary  to  prevent  the  importation 
of  undesirable  aliens  into  this  country. 

The  power  to  impose  duties  under  art. 
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I.  §  8,  cl.  1,  involves  the  establishment 
of  customhouses,  and  the  requirement 
that  incoming  craft  shall  make  entry 
through  them,  as  is  now  done  in  the  case 
of  ships  entering  our  ports  by  water. 

The  Federal  power  to  regulate  inter- 
state and  foreign  commerce  is,  however, 
the  broadest  of  all  the  Federal  powers  in 
its  scope  as  affecting  air  navigation.  Un- 
der this  power  it  is  incontestable  that 
Congress  can  make  regulations  of  air 
navigation,  whether  interstate  or  foreign, 
as  sweeping  and  as  minute  as  it  now  makes 
or  can  make  over  commerce  by  ship  or 
by  land  transportation.  In  the  case  of 
commerce  by  water,  the  regulations  of 
the  Revised  Statutes  with  respect  to  in- 
spection, licenses,  entry  at  customhouses, 
etc.,  are  in  many  particulars  extended  to 
private  yachts  which  do  not  carry  pas- 
sengers or  freight  for  hire.  The  power 
of  the  Federal  government  to  establish 
rules  of  navigation  for  the  prevention  of 
collisions  and  other  accidents  is  every- 
where enforced  on  navigable  waters  of 
the  United  States.  The  same  power  and 
the  same  reasons  for  its  exercise  exist  in 
the  matter  of  the  navigation  of  the  air, 
though  with  this  difference,  that  the  Fed- 
eral power  does  not  extend  to  navigable 
waters  entirely  within  a  state  and  cut  off 
from  any  connection  with  interstate  or 
foreign  waters,  while  in  the  case  of  the 
air,  there  could  be,  in  the  nature  of 
things,  no  such  restriction.  Navigable 
waters  of  the  United  States  do  not  in- 
clude all  navigable  waters  in  the  United 
States,  but  all  the  air  in  the  United  States, 
wherever  air  craft  might  fly,  would  be  a 
part  of  the  medium  of  interstate  and  for- 
eign commerce  subject  to  Federal  control. 

The  licensing  and  inspecting  of  ships, 
the  lights  they  must  carry,  the  lookouts 
they  must  have,  the  signals  they  must 
give,  and  all  the  various  rules  of  naviga- 
tion that  reason  or  experience  may  show 
to  be  necessary,  are  within  the  established 
scope  of  the  Federal  power  over  inter- 
state and  foreign  commerce ;  and  all  these, 
so  far  as  they  are  deemed  applicable,  are 
within  the  Federal  power  over  the  nav- 
igation of  the  air.  All  the  quarantine 
laws  and  inspection  laws  that  have  been 
established  for  incoming  ships,  under  the 
Federal  power  over  commerce,  will  also 
be  precedents  for  similar  regulations,  so 


far  as  they  are  deemed  wise,  in  the  case 
of  airships.  When  we  consider  the  fact 
that  every  air  voyage,  however  short, 
must  be  taken  in  the  great  ocean  of  air 
which  directly  connects  all  places  in  the 
world  without  any  barrier  between  them, 
and  is  therefore  within  the  range  of  inter- 
state and  foreign  commerce,  the  question 
naturally  arises,  What  regulations  of  air 
navigation  can  be  made  by  the  states  if 
Congress  exercises  the  powers  which  it 
possesses  over  this  subject?  The  power 
of  Congress  over  interstate  as  well  as 
foreign  commerce  is  held  exclusive  by 
a  long  series  of  decisions,  and  cannot  be 
interfered  with  by  state  laws  except  so 
far  as  they  constitute  a  legitimate  exer- 
cise of  the  police  power;  but  even  police 
regulations  must  yield  when  they  come 
into  conflict  with  the  national  power  over 
commerce.  Arkansas  v.  Kansas  &  T. 
Coal  Co.  183  U.  S.  185,  46  L.  ed.  144,  22 
Sup.  Ct.  Rep.  47,  and  other  cases.  There- 
fore, when  it  appears  that  the  Federal 
control  over  air  navigation  includes  the 
power  to  license  airships,  inspect  them, 
establish  the  lights,  signals,  lookouts,  and 
rules  of  sailing  which  they  must  observe, 
compel  their  entrance  into  the  country 
at  customhouses,  and  do  all  other  things 
which  Congress  now  docs  or  may  do 
with  respect  to  ships  on  interstate  or 
foreign  waters,  and  that  there  can  be  no 
air  navigation  in  this  country  which  does 
not  come  within  the  scope  of  Federal 
power,  it  seems  obvious  that  the  subject 
is  almost  exclusively  a  Federal  one,  and 
that  the  states  are  restricted  to  mere 
police  regulations  for  the  public  safety. 
Legislation  at  first  must  be  somewhat  ex- 
perimental. It  is  not  desirable  to  check 
the  enthusiasm  of  those  who  are  going 
forward  to  increasing  success  in  travel- 
ing through  the  air.  But  some  regula- 
tions to  prevent  danger  to  the  public 
seem  likely  to  be  needed  in  the  near  fu- 
ture. Local  laws  in  the  exercise  of  the 
police  power  may  b,e  found  sufficient  to 
protect  the  public  at  large  against  reck- 
less experiments  over  their  heads.  But 
it  is  certain  that,  if  air  navigation  be- 
comes extensive  enough  to  require  rules 
and  regulations  to  govern  it,  that  regula- 
tion will  be  the  business  of  the  Federal 
government. 
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The  Place  of  Blackstone's  Commentaries 

in  Legal  Literature 


BY  HON.  HAMPTON  L.  CARSON 

of  the  Philadelphia  Bar. 


THE  appearance  [of  the  Commen- 
taries] produced  what  may  be  prop- 
erly called  a  sensation. 
Sir  William  Jones  declared:  "His 
Commentaries  are  the  most  correct 
and  beautiful  outline  that  ever  was 
exhibited  of  any  human  science ; 
but  they  alone  will  no  more  form 
a  lawyer  than  a  general  map  of  the  world, 
how  accurately  and  elegantly  soever  it  may  be 
accurately  and  elegantly  soever  it  may  be 
delineated,  will  make  a  geographer."  Lord 
Mansfield  declared  that  he  was  now  no  longer 
at  a  loss  for  a  book  to  recommend  to  students. 
Charles  Vorke,  the  leading  chancery  barrister, 
the  son  of  the  great  Earl  of  Hardwicke,  told 
Dr.  Warburton  that  if  the  Commentaries  had 
been  published  when  he  began  the  study  of  law, 
it  would  have  saved  him  reading  of  twelve 
hours  in  the  day.  Even  Bentham,  his  most 
formidable  antagonist,  wrote  of  him  as  "an 
author  whose  works  have  had,  beyond  com- 
parison, a  more  extensive  circulation,  have 
obtained  a  greater  share  of  esteem,  of  applause, 
and  consequently  of  influence  (and  that  by 
a  title  on  many  grounds  so  indisputable),  than 
any  other  writer  who  on  that  subject  has  ever 
yet  appeared.  .  .  .  He  it  is,  in  short,  who 
first  of  all  institutional  writers  has  taught  jur- 
isprudence to  speak  the  language  of  the  scholar 
and  the  gentleman."  And  an  unknown  writer 
has  declared  that  "if  Dr.  Johnson  had  a  right 
to  pride  himself  upon  the  completion  of  his 
qreat  Dictionary,  that  singly  he  had  executed 
a  great  task,  which,  in  other  countries,  was 
deemed  sufficient  to  claim  the  attention  of 
whole  academies,  the  English  may  with  equal 
justice  point  to  Blackstone,  as  having  in  like 
manner  reduced  our  law  to  a  systematic  and 
homogeneous  whole,  and  performed  that  alone 
which  elsewhere  has  repeatedly  been  commit- 
ted to  a  commission  of  learned  men." 

I  need  not  multiply  words  of  praise;  they 
would  take,  even  if  carefully  culled,  more  than 
an  hour  to  read.  We  are  more  concerned  with 
the  attacks.  With  those  of  Joseph  Priestley, 
ihc  dissenter,  and  the  rancor  01  Junius,  we 
have,  as  lawyers,  no  concern,  although  Black- 
stone  saw  fit  to  reply  to  them.  Old  black- 
letter  lawyers  greeted  the  work  with  sneers  and 
censure,  and  even  Mr.  Hargrave,  the  editor 
of  Coke-Littleton,  is  reputed  to  have  said 
that  the  book  was  obnoxious  to  the  charge  that 
it  was  intelligible,  and  that  any  lawyer  who 
wrote  so  clearly  was  an  enemy  to  his  profes- 
sion. 

One  of  the  severest  and  most  persistent  of 
the  charges  leveled  at  Blackstone  by  his  critics, 
particularly  by  Bentham  and  those  of  his 
school,  is  his  optimism;  that  he  saw  nothing 
in  existing  law  which  called  for  change,  and 
that  he  was  a  blind  defender,  if  not  a  rank 


apologist,  of  the  most  palpable  absurdities  and 
enormities.  In  this,  however,  he  was  a  repre- 
sentative of  his  age.  It  is  well  to  remember 
that  things  which  appear  to  us  as  absurd  or 
enormous  were  not  so  regarded  by  Black- 
stone's  contemporaries.  Bentham,  his  most 
formidable  assailant,  was  twenty-five  years 
younger  than  he,  and  introduced  a  new  era 
after  fifty  years  of  warfare.  I  may  add  what 
is  well  known  to  every  student  of  legal  history, 
that  while  many  laws  were  antiquated  and 
the  statute  book  defaced  by  many  enactments 
condemned  by  the  humane  sentiments  of  later 
times,  yet  the  law  itself  was  more  severe  in 
theory  than  it  was  in  practice,  and  that  the 
benefit  of  clergy  and  the  commutation  of  capi- 
tal punishment  for  imprisonment  or  deporta- 
tion tempered  severity  with  mildness;  while 
the  numerous  technical  objections  to  indict- 
ments, which  were  sustained,  mitigated  the 
rigors  of  justice.  I  cannot,  within  my  present 
limits,  enter  upon  the  proof  of  this.  But  I 
commend  to  your  attention  the  results  of  Mr. 
A.  V.  Diccy's  recent  remarkable  studies,  pub- 
lished in  1905,  in  his  profound  work  entitled, 
"Law  and  Public  Opinion  in  England  during 
the  Nineteenth  Century."  Mr.  Dicey  speaks 
of  the  state  of  opinion  between  1760  and  1830 
as  "the  period  of  the  old  Toryism  or  legislative 
quiescence."  He  says  "the  changelessness  of 
the  law,"  during  thts  time,  "is  directly  trace- 
able to  the  condition  of  opinion.  The  thirty 
years  from  1760  to  1790  may  well  be  termed, 
as  regards  their  spirit,  the  age  of  Blackstone. 
English  society  was  divided  by  violent  though 
superficial  political  conflicts,  but  the  tone  of 
the  whole  time,  in  spite  of  the  blow  dealt  to 
English  prestige  by  the  successful  revolt  of 
the  thirteen  colonies,  was,  after  all,  a  feeling 
of  contentment  with,  and  patriotic  pride  in, 
the  greatness  of  England  and  the  political  and 
social  results  of  the  Revolution  Settlement. 
Of  this  sentiment  Blackstone  was  the  typical 
representative."  He  then  quotes  the  well- 
known  panegyric  of  the  English  Constitution, 
with  which  Blackstone  closes  his  Comment- 
aries, and  declares:  "These  words  sum  up 
the  whole  spirit  of  the  Commentaries;  they  ex- 
press the  sentiment  not  of  an  individual,  but 
of  an  era."  He  then  quotes  Burke,  who,  he 
says,  "had  always  in  constitutional  matters 
leaned  strongly  towards  historical  conserva- 
tism." He  points  out  that  Paley,  a  "hard- 
headed  and  honest  moralist  .  .  .  was  at 
bottom  as  much  a  defender  of  the  existing 
state  of  things  as  was  Blackstone."  Black- 
stone, Burke,  and  Paley  were,  it  may  be  fairly 
asserted,  "political  philosophers  who  represent 
the  speculative  views  of  their  time."  After 
further  discussion,  Mr.  Dicey  asserts  that  "it 
is  easy  to  discover  an  explanation  or  justifiea- 
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tkm  of  the  optimism  represented  by  Black- 
stone,"  and,  in  commenting  upon  Dr.  Arnold's 
views,  he  forcibly  declares:  "Never  did  the 
convictions  of  a  preacher  more  completely 
misrepresent  an  age  which  he  knew  only  by 
reading  and  tradition.  The  Blackstonian  era 
was  a  period  of  national  strength  and  of  most 
reasonable  national  satisfaction."  His  con- 
clusion is  that  "the  optimism,  which  may  well 
be  called  Blackstonianism,  was  then  the  natural 
tone  of  the  age  of  Blackstonc."  Besides,  it 
must  not  be  overlooked  that  Blackstonc  was 
nearer  in  point  of  time  to  the  great  English 
Revolution  than  we  of  to-day  are  to  our  Amer- 
ican Revolution,  and  that  it  was  as  natural 
for  him  to  write  in  praise  of  the  new  consti- 
tutional order  as  for  John  Fiskc  to  write  of 
the  days  of  1776  and  1787. 

But  there  is  a  personal  side  to  it.  Judge 
Dillon  has  said :  "It  is  natural  for  some  minds 
to  revere  the  past,  to  accept  the  present,  and 
consciously,  or  unconsciously  to  resist  agitation 
and  change.  It  is  equally  natural  for  other 
minds  to  question  the  wisdom  of  the  past,  to 
refuse  to  accept  its  lessons  or  results  as  final, 
to  be  discontented  with  them,  and  to  welcome 
novelty  as  the  means  of  effecting  improvement. 
This  mental  classification  obtains  in  the  pro- 
fession of  the  law.  .  .  .  Blackstone  and 
Bentham  stood  as  types  or  exponents  of  con- 
servative and  radical  forces."  Sir  Frederick 
Pollock  says  that  "Blackstone  caught  and 
expressed  the  spirit  of  his  time  with  consum- 
mate skill,  but  he  caught  it  only  just  in  time. 
Hardly  was  his  ink  dry  when  Bentham  sound- 
ed a  blast  that  rudely  disturbed  the  supposed 
finality  of  the  common  law."  John  Stuart 
Mill,  in  an  essay  upon  Bentham,  has  gone 
still  deeper  and  pointed  out  that  "all  ages  of 
English  history  have  given  one  another  ren- 
dezvous in  English  law ;  their  several  products 
may  be  seen  altogether,  not  interfused,  but 
heaped  one  upon  another,  as  many  different 
ages  of  the  earth  may  be  read  in  some  per- 
pendicular section  of  its  surface,  the  deposits 
of  each  successive  period  not  substituted,  but 
superimposed  on  those  of  the  preceding.  And 
in  the  world  of  law,  no  less  than  in  the  physical 
world,  ever)'  commotion  and  conflict  of  the  ele- 
ments has  left  its  mark  behind  in  some  break 
or  irregularity  of  the  strata."  I  submit  that 
these  considerations  explain,  if  they  do  not 
excuse,  the  optimism  of  Blackstonc,  a  teacher 
whose  main  purpose  was  to  set  forth  the 
law  as  it  then  existed,  and,  under  the  glow 
and  example  of  his  mighty  predecessors,  For- 
tesque,  Coke,  and  Hale,  writing  in  tetters  writ 
large,  De  Laudibus  Legum  Angliir. 

Again,  Blackstone's  definition  of  law  has 
been  assailed,  most  forcibly  by  Austin,  who 
was  the  disciple  of  Bentham.  But  Blackstone's 
definition  is  substantially  that  of  Hobbes,  one 
branch  of  which  Pollock  thinks  profound.  Au- 
stin, who  commented  on  Blackstone  so  severe- 
ly, although  sustained  by  Markby,  was  him- 
self commented  on  in  sixteen  chapters  by  Pro- 
fessor Clark,  of  Cambridge  University.  Pro- 
fessor Holland,  in  his  work  on  Jurisprudence, 
and  Judge  Dillon,  in  his  recent  Yale  Lectures, 
dissent  from  both  Blackstone  and  Austin, 


while  the  late  James  C.  Carter,  Esq.,  before 
the  American  Bar  Association  in  1890,  stated 
with  clearness  and  force  the  argument  against 
the  Austinian  conception  and  definition.  I  re- 
fer to  this  conflict  of  views  to  emphasize  the 
point  that  Blackstone's  definition  is  not  so 
easily  disposed  of  as  Austin  in  his  self-suffi- 
ciency seemed  to  think. 

Once  more,  Austin  attacked  the  method  of 
Blackstone,  and  sneered  at  his  analysis,  and 
speaks  of  "distortions"  and  "travesties"  and 
"impenetrable  obscurities,"  and  of  "turning 
elliptical  and  dubious  language  into  arrant 
jargon,"  and  asserts  that  he  has  "misled"  all 
English  lawyers  since  his  time.  This  lead  has 
been  followed  by  Mr.  J.  G.  Phillimore  and 
others.  To  discuss  these  objections  properly 
would  require  a  separate  paper.  Austin,  it 
must  be  remembered,  was  a  civilian  with  no 
adequate  conception  of  the  history  or  character 
of  the  common  law.  He  aimed  at  reducing 
every  branch  of  the  law  to  the  scientific  pre- 
cision of  a  code,  and,  enamored  of  Roman 
models,  he  ignored  the  pregnant  truth  so  well 
stated  by  Pollock  and  Maitland,  that  "the  mat- 
ter of  legal  science  is  not  an  ideal  result  of 
ethical  or  political  analysis;  it  is  the  actual 
result  of  facts  of  human  nature  and  history." 
Austin  and  his  school  never  gave  sufficient 
weight  to  the  historical  facts  that  English  law, 
while  largely  Teutonic  in  its  origin,  became 
insular  in  its  scope ;  that  it  grew  irregularly 
during  many  centuries,  resting  largely  in  cus- 
tom, partly  in  legislation,  partly  in  treatises 
such  as  Bracton,  Littleton,  Coke,  and  others, 
but  mainly  in  the  decisions  of  courts,  and  had 
never  been  reduced  to  formulated  rules  or 
scientific  arrangement. 

A  strong  exposition  of  the  features  of  differ- 
ence and  of  similarity  between  the  classifica- 
tions of  the  common  and  the  civil  law  is  given 
by  Professor  Hammond  in  his  introduction  to 
Sandar's  Justinian,  in  which  he  compares  min- 
utely the  classical  distribution  of  the  civil  law 
and  Blackstone's  classification  and  arrange- 
ment, based  partly  upon  Hale's,  as  we  have 
seen;  a  discussion  which  attracted  the  atten- 
tion and  elicited  the  commendation  of  Sir 
Henry  Maine,  who  declared  it  to  be  the  best 
defense  of  Blackstone  he  had  seen.  Professor 
Hammond  was  a  scholar  of  such  eminence, 
and  so  thoroughly  a  special  student  of  Black- 
stone. that  his  views  arc  not  only  weighty,  but 
would  probably  convince  most  readers  that 
he  had  given  more  temperate  and  careful  con- 
sideration to  both  systems  than  the  majority 
of  those  who  write  with  the  heat  of  zealots. 
In  the  first  place  he  makes  it  plain  that  Sir 
Mathew  Hale  was  more  of  a  civilian  than 
Austin,  as  his  school  has  been  willing  to  con- 
cede, and,  next,  that  Blackstone's  acquaintance 
with  the  civil  law  has  been  grossly  underrated. 
In  the  next  place  he  shows  that  Blackstone  did 
not  follow  Hale  or  even  Justinian  slavishly; 
that  he  made  important  changes  in  the  methods 
of  both,  and  that  his  changes  were  intelligent 
and,  at  times,  original.  He  sums  up  with  this 
impressive  statement:  "The  student  of  the 
common  law  who  wishes  to  comprehend  that 
law  as  a  science  can  hardly  find  better  employ- 
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tnent  than  to  work  out  the  very  rough  and  im- 
perfect sketch  here  given  into  its  details.  It 
will  prove  to  him  that  Blackstone  and  his 
system  are  entitled  to  much  more  respect  than 
they  have  received  of  late  from  those  who 
have  taken  the  scientific  aspect  of  the  common 
law  into  their  special  keeping.  But  this  is  a 
small  matter,  comparatively  speaking.  The 
task  will  also  show  him  that  all  law,  properly 
studied,  is  one  system,  one  science,  and  that 
no  man  has  even  done  anything  of  real  value  to 
the  grand  edifice,  unless,  like  Blackstone,  he 
was  willing  to  follow  the  plans  of  the  Great 
Architect,  revealed  in  history,  and  lay  his  stone 
in  the  courses  prepared  for  it  by  preceding 
generations." 

Another  attack  consists  of  a  charge  that  he 
did  not  know  the  real  value  or  worthlessness 
of  his  authorities.  In  testing  Blackstone  by 
the  modern  lights  of  antiquarian  research  it 
does  not  seem  to  me  to  be  fair  to  assume  that 
he  ought  to  have  known  what  is  now  known 
to  the  readers  of  the  learnedly  edited  publi- 
cations of  the  Sclden  Society.  When  he  found, 
for  instance,  that  Bradshawe,  the  Attorney 
General,  as  far  back  as  a.  d.  1550,  in  Fogossa's 
Case  (1  Plowd.  page  8)  cited  the  Mirror  of 
Justices  as  an  authority  for  the  guidance  of  the 
court,  and  that  later,  Lord  Coke,  in  the  pref- 
aces to  his  ninth  and  tenth  volumes  of  Reports, 
repeatedly  declared  that  "in  this  ancient  Mir- 
ror" you  may  "perfectly  and  truly  discern," 
or  "clearly  discern,"  "the  whole  body  of  the 
common  laws  of  England,"  how  can  anyone 
justly  blame  Blackstone  for  not  anticipating 
the  caution  of  the  historian  Reeve,  or  the  scep- 
ticism of  Sir  Francis  Palgrave,  the  disgust  of 
Pollock  and  Maitland,  or  the  deliberate  theory 
of  Maitland  that  the  Mirror  was  not  only 
apocryphal,  but  a  deliberate  imposture,  being 
full  of  fables  and  falsehoods.  If  Blackstone 
was  deceived  at  the  age  of  forty-two  in  a.  d. 
1765,  what  excuse  is  there  for  Lord  Chief  Jus- 
tice Tindal,  in  1839,  in  the  case  In  Rc  Ser- 
jeants at  Law,  6  King.  N.  C.  187,  declaring  that 
the  Mirror  was  "a  work  of  great  authority,  and 
of  the  earliest,  though  uncertain  date?"  Or 
how  explain  how  Finlason,  the  editor  of 
Reeves'  History  of  the  English  Law,  in  an 
elaborate  note  published  in  1869,  more  than 
one  hundred  years  later  than  Blackstone's 
first  edition,  wrote  of  the  Mirror  that  "on 
the  whole,  there  is  no  book  in  the  law  of 
greater  use  and  value  to  a  legal  historian?" 
Surely,  in  the  midst  of  this  clash,  while  the 
critic  of  Blackstone  may  agree  with  Maitland 
in  the  final  view,  yet  he  should  pause  long 
before  asserting  that  Blackstone  had  no  real 
knowledge  of  our  legal  classics.  An  age 
which  waited  until  Professor  Vinogradoff,  and 
he  a  Russian,  in  1887  had  discovered  the  origi- 
nal Note  Book  of  Bracton,  and  proved  that 
it  was  the  basis  of  his  great  work,— a  thing 
until  then  undreamed  of  by  all  the  diggers 
among  English  records, — may  well  be  modest 
in  an  assertion  of  Blackstone's  slender  bibli- 
ographical knowledge. 

In  fact,  too  much  is  exacted  of  Blackstone. 
His  Commentaries,  based  on  lectures  designed 
for  academic  instruction,  have  been  assailed 


Comment 

as  if  they  ought  to  have  met  all  the  require- 
ments of  dissenters,  statesmen,  politicians,  rad- 
icals, historians,  civilians,  bibliophiles,  and  spe- 
cialists, as  well  as  the  assaults  of  time.  Law- 
yers certainly  will  admit  that  no  other  legal 
work  ever  written  could  stand  such  exaction; 
nay  they  will  go  further,  and  admit  that  of  no 
other  book  of  which  they  have  knowledge  have 
such  exactions  been  made.  The  very  fact  that 
so  much  is  expected  of  him,  and  by  such  di- 
verse critics,  is  a  patent  and  substantial  proof 
of  his  transcendent  merit.  Not  even  Coke  and 
Hale,  and  those  exponents  of  the  civil  law, 
Papinian  and  Ulpian,  can  escape.  Critics,  yes ; 
"each  day  a  critic;"  but  before  we  "trust  in 
critics"  let  us  remember  that  Sir  Thomas  More 
long  ago  told  us  that  there  are  never  men  lack- 
ing who  would  teach  Hannibal  the  art  of  war. 

We  all  have  often  asked  ourselves  what  arc 
the  merits  of  Blackstone's  Commentaries,  and 
what  is  the  real  service  to  the  profession  which 
the  author  performed? 

The  answer  may  be  secured  in  two  ways, — 
first,  by  reading  and  studying  his  work,  and, 
next,  by  examining  his  raw  materials.  With- 
out both  of  these  processes,  the  answer  must 
be  incomplete,  yet  the  latter  is  seldom  attempt- 
ed. Take  the  first.  The  work  consists  of  four 
books  of  473,  520,  455,  and  426  pages,  respec- 
tively, with  short  appendices.  I  am  speaking 
of  the  first  English  edition,— 1765-66-68-69. 
It  is  no  great  task  to  read  it,  a  month  will 
amply  suffice  for  the  most  careful  perusal. 
The  first  impression,  I  take  it,  will  be — espe- 
cially if  you  first  examine,  as  you  should  do, 
the  table  of  contents  and  chapter  headings, 
aided  by  his  own  analysis — that  here  you  have 
a  comprehensive  and  general  chart  of  public 
and  private  law,  civil  and  criminal;  a  general 
map  in  outline,  so  to  speak,  of  the  domain  of 
English  law,  and  exhibiting  the  relationship 
to  each  other  of  the  main  divisions.  Next 
you  will  be  impressed  by  his  unusual  analytical 
power  and  skill.  He  divides  and  subdivides 
and  redivides  a  subject  with  logical  exactness, 
and  his  chapters  and  their  sections  are  like 
the  working  drawings  of  an  architect.  Then 
you  will  be  impressed  with  the  brevity,  the 
precision,  and  the  clearness  of  his  definitions, 
supported  by  well-chosen  illustrations,  and  con- 
cise expositions  of  principles,  and  finally,  you 
will  close  the  work  with  the  assertion,  this 
was  not  a  hard  book  to  read,  on  the  contrary, 
it  was  delightful,— the  style  is  superior  to  that 
of  any  other  law  book  ever  written.  You  sum 
up  them  by  saying :  Here  is  a  master-draughts- 
man of  a  legal  chart, — who  knows  the  sweep 
and  indentations  of  the  coast  lines,  their  lati- 
tude and  longitude;  who  has  marked  off  the 
various  divisions  and  subdivisions  with  relative 
accuracy ;  who  has  a  due  sense  of  proportion ; 
who  has  filled  up  the  central  spaces  with  ac- 
curate and  striking  descriptions  of  what  Is 
peculiar  to  each  zone;  whose  illustrations  arc 
well  selected,  and  whose  method  of  presenta- 
tion is  pictorial.  The  work  leaves  a  definite 
and  well-rounded  picture  in  the  mind.  It  is 
not  a  digest,  it  is  not  an  abridgment,  it  is  not 
a  scries  of  special  essays,  it  is  not  a  chain  of 
quotations,  it  is  not  a  discussion  of  cases;  it 
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is  an  original  work,  well  planned,  well  execut- 
ed, with  the  materials  thoroughly  fused  and 
welded  into  a  compact,  harmonious  whole,  as 
a  statement  of  general  principles. 

You  give  the  work  a  second  reading,  and 
then  you  turn  to  the  critics  and  you  become 
conscious  of  certain  defects,  omissions,  an- 
achronisms, and  obsolete  law.  Except  in  the 
last  chapter  of  the  last  book,  there  is  no  at- 
tempt to  give  a  history  of  the  law  ;  there  is 
no  attempt  to  describe  the  system  of  equity 
jurisprudence;  the  space  devoted  to  corpora- 
tions and  to  contracts  is  insignificant  and  dis- 
appointing ;  the  law  of  torts  is  but  glanced  at ; 
two  thirds  of  the  first  book  is  inapplicable  to 
this  country;  the  whole  of  the  science  of  spe- 
cial pleading  is  obsolete;  the  old  real  actions 
are  no  longer  in  use;  there  is  no  opening  to 
view  of  commercial  law  in  the  true  sense, 
there  is  nothing  about  the  rules  of  evidence ; 
and  finally,  after  having  thus  mentally  con- 
signed two  thirds  of  his  matter  to  the  comer 
of  the  practically  useless,  you  finally  discover 
that  his  method  is  not  scientific,  that  his  con- 
ception of  jurisprudence  is  faulty,  that  even 
his  famous  definition  of  law  is  not  profound, 
and  that  the  spirit  pervading  his  work  is  one 
of  blind  admiration  of  the  system  which  he 
describes. 

Have  you  done  him  justice?  Stop  a  mo- 
ment, you  are  testing  him  by  the  light  of  later 
knowledge;  from  the  vantage  ground  of  re- 
cent developments  and  wider  explorations  by 
specialists. 

Apply  now  the  second  test;  and  unless  you 
do,  I  assert  unhesitatingly  that  you  cannot  be- 
gin to  understand  what  he  did,  or  how  well 
he  did  it.  Examine  his  raw  material.  Take 
the  first  edition.  Here  you  do  not  have  the 
glosses  of  his  editors,  who  have  overlaid  and 
twisted  his  work  out  of  its  original  shape,  un- 
til it  resembles  Sir  John  Cutler's  silk  stockings, 
from  which  much  silk  has  been  displaced  by 
darnings  of  worsted;  but  you  have  his  own 
first  notes  and  references  to  authorities  as  he 
consulted  and  interpreted  them.  View  him 
amid  his  own  environment  and  confine  your 
attention  to  the  law  as  it  was  in  his  day. 

To  judge  of  Columbus  as  a  mariner,  or 
Galileo  as  an  astronomer,  you  must  contrast 
them  with  their  predecessors,  and  measure 
them  by  the  standards  of  their  contemporaries. 
Pile  up  on  fifty  tables  in  a  long  hall  the  books 
from  which  Blackstone  drew  his  materials: 
The  Treatises  of  Glanvil,  Bract  on,  Britton, 
Fleta— the  Mirror  of  Justices,  Fortescue's  De 
Laudibus  Legum  Angliae,  Hengham's  Summa 
Mapna  and  Summa  Parva,  Littleton's  Tenures, 
Wright's  Tenures,  Doctor  and  Student,  Per- 
kins' Profitable  Booke.  et  id  omne  genus;  the 
Abridgments  of  Fitzherbert,  Brooke,  Staun- 
forde,  Statham,  Rolle,  Viner,  Comyn,  and 
Bacon;  the  Entries  of  Lilly,  Rastall,  Levinz, 
and  Brown;  the  Reports  in  folio  from  Aleyn 
and  Dyer  all  through  the  alphabet,  to  Vaughan 
and  Vernon,  more  than  two  hundred  in  num- 
ber, "stout,  honest  old  fellows  in  their  leathern 
jackets,"  accompanied  by  "a  flying  squadron 
of  thin  reports;"  the  Year  Books,  Coke's  In- 
stitutes, Plowden's  Commentaries,  Finch's  Law 


and  Wood's  Institute;  the  Histories  of  Sir 
Matthew  Hale  and  Madox's  Exchequer;  the 
works  of  the  antiquaries, — Dugdale,  Selden, 
Spelman,  and  Camden;  the  Statutes  at  Large, 
edited  by  Rastall,  Pelton,  Sergeant  Hawkins, 
Ruffhead,  and  Runnington;  the  dictionaries  of 
Blount,  Cowell,  Jacob,  Kelham,  Spelman's 
Glossary  and  Les  Termes  de  la  Ley;  the 
special  readings  and  moots  on  statutes,  such 
as  those  of  Magna  Chart  a,  Westminster,  Uses, 
Habeas  Corpus,  and  the  Act  of  Settlement; 
the  special  aids  to  practice  in  the  Natura  Bre- 
vium.  Nova:  Narrationes,  and  Regula  Placi- 
tandi — State  Trials  in  stately  folios, — these, 
and  many  others,  constituted  the  mass — in  gens 
moles — with  which  Blackstone,  while  still  in 
his  thirties,  labored  for  years.  Of  course 
he  had  guides  through  the  wilderness;  no 
traveler,  however  renowned,  has  lost  in  repu- 
tation because  he  had  the  good  sense  to  con- 
suit  or  even  to  follow  natives  familiar  with 
the  way.  He  was  profoundly  affected  by 
what  had  been  done  by  the  four  greatest  of 
his  predecessors,  Bracton,  Littleton,  Coke,  and 
Hale,  whose  labors  stretched  over  a  period 
from  the  reign  of  Henry  III.  to  the  days  of 
Cromwell,— a.  d.  1250  to  1675.  From  Bracton 
he  drew  ample  knowledge  of  the  system  per- 
fected by  the  Anglo-Norman  Kings,  from 
Littleton  the  very  essense  of  feudalism ;  from 
Coke  the  most  varied,  though  ill-assorted, 
learning— the  quarry  and  the  gravel  pit  of 
the  common  law, — and  from  Hale  he  undoubt- 
edly derived  the  outline  or  skeleton  of  his 
analytical  arrangement.  But  nothing  which 
any  one  or  all  of  these  masters  had  done  ap- 
proached his  own  work  in  comprehensiveness, 
thoroughness,  arrangement,  or  beauty.  Brac- 
ton— although  a  large  folio  of  seven  hundred 
pages  of  the  closest  type,  and  in  its  modern 
dress  expanded  to  six  thick  volumes — breaks 
off  in  the  middle  of  a  description  of  real  ac- 
tions— hiatus  valde  defiendus.  Littleton  deals 
only  with  the  subject  of  Tenures;  Coke's  vast 
Commentary  strays  off  without  system  or 
order,  while  Hale's  History  is  but  an  unfin- 
ished sketch.  But  he  did  not  content  himself 
with  these,  he  sought  the  foundation  and 
explored  tributaries,  and,  from  the  roaring 
and  turbid  mass  tumbling  through  the  centu- 
ries, carrying  down  Teutonic  customs,  Saxon 
dooms,  Norman  grafts,  Plantagenet  statutes, 
Roman  philosophy,  canon  and  ecclesiastical 
influences  worked  into  the  final  stream  of  the 
common  law  as  dyked  and  dammed  by  hard- 
headed  and  resolute  English  judges,  he  dis- 
tilled a  limpid  fluid  which  could  be  quaffed 
without  disgust.  The  skill  with  whtch  he 
precipitated  the  sediment,  and  got  rid  of  the 
nauseating  filth,  was  only  equaled  by  the  men- 
tal power  with  which  he  compressed  so  huge 
a  bulk  into  four  small  quartos. 

This,  then,  was  his  work, — transcendent  in 
its  results  as  well  as  marvelous  in  its  beauty. 
It  must  always  be  reckoned  with  by  any  stu- 
dent of  the  historical  development  of  the  law. 
Remember  that  we  of  to-day  have  the  benefit 
of  the  labors  of  a  host  of  scholars  in  fields 
of  criticism  and  discovery  which  were  not 
dreamed  of  in  his  day.   We  have  the  histories 


Digitized  by  LiOOQle 


294 


Case  and  Comment 


of  Reeve,  Crabbc,  Pollock,  and  Maitland, 
Dean,  and  Holdsworth.  We  have  the  publi- 
cations of  the  record  commissioners,  the  rolls 
commissioners,  the  parliamentary  commission- 
ers, the  Selden  Society,  edited  by  experts. 
We  have  translations  with  learned  notes  of  the 
Year  Books,  Glanvil,  Bracton,  Britton,  and 
Littleton.  We  have  the  result  of  the  labors 
of  Thorpe,  Stubbs,  and  Maitland  in  unearthing 
charters,  rolls,  and  pleas  by  the  thousands. 
We  have  the  studies  of  the  great  Germans, 
B  runner,  Liebermann,  Phillips,  Guterbock,  and 
Gneist,  who  have  thrown  themselves  upon 
Anglo-Norman  times.  We  have  the  lives  of 
judges  written  from  original  material,  long 
unknown,  by  such  biographers  as  Foss,  Town- 
send,  Roscoe,  and  Manson.  We  have  the  dis- 
covery recently  made  by  the  professor  of  his- 
tory in  the  University  of  Moscow,  Professor 
Vinogradoff,  of  the  actual  manuscript  of  Brac- 
ton's  Note  Book,  which  he  made  directly  from 
the  rolls  of  the  itinerant  judges  of  Henry  III. 
and  used  in  the  composition  of  his  Treatise. 
We  have  the  benefit  of  the  enlightened  and 
persistent  labor  of  the  American  scholars, 
Wallace,  Bigelow,  Holmes,  Thayer,  and  Coxe, 
— two  of  them  Philadelphians  and  three  of 
them  Bostonians.  We  live  in  an  age  which 
has  witnessed  the  results  of  the  tremendous 
battering  ram  of  Bentham  upon  the  inconsist- 
encies, follies,  and  narrowness  of  the  common 
law  of  Blackstone's  day,  which  was  followed 
by  the  labors  of  Austin,  Brougham,  Scarlett, 
Romilly,  Campbell,  Cairns,  Hatherly,  and  Hals- 
bury. 

And,  by  us  in  America,  it  must  not  be  for- 
gotten that  we  owe  a  debt  to  Blackstone  which 
is  not  simply  sentimental  and  historical,  but 
substantial.  The  first  American  edition  of  the 
Commentaries  was  printed  by  Robert  Bell, 
in  Philadelphia,  in  1771, — six  years  after  its 
first  appearance  in  England,  and  five  years 
before  our  Revolution.  The  boldness  of  the 
publisher  and  the  extent  of  the  sales  appe; 
in  the  prospectus  and  subscription  lists.  Th 
was  followed  by  the  Worcester  edition  in 
Massachusetts.  For  one  hundred  and  forty 
years  the  great  judges  and  lawyers  of  our 
Republic  have  drawn  their  earliest  inspiration 
and  knowledge  from  his  pages.  Tucker  in 
Virginia,  Wendell  in  New  York,  Sharswood, 
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Lewis,  and  Brown  in  Pennsylvania,  Cooley  in 
Michigan,  and  Hammond  in  Iowa,  have  given 
us  special  editions,  to  say  nothing  of  the  nu- 
merous reprints  of  the  English  editions,  and 
the  English  editions  themselves  which  have 
found  their  way  to  our  shelves.  In  crowded 
cities,  in  prairie  villages,  in  mountain  hamlets, 
in  the  depths  of  the  forests,  and  by  the  shores 
of  the  Great  Lakes,  or  on  the  banks  of  our 
teeming  rivers,  the  great  Commentator  has 
been  omnipresent.  Sir  Frederick  Pollock,  in 
one  of  his  most  striking  passages,  has  de- 
clared that  the  English  common  law  had  a 
new  birth  upon  this  vast  continent  through 
the  appearance  of  this  single  work  coeval  with 
our  Revolution, — a  work  fitted  to  expound  and 
carry  the  legal  system  of  the  motherland.  In 
nine  hundred  years  but  six  names  appear  as 
the  real  masters  in  authorship  of  the  English 
law,— Glanvil,  Bracton,  Littleton,  Coke,  Hale, 
and  Blackstone. 

Surely  Blackstone  might  have  slightly  para- 
phrased the  Epilogue  of  Coke  to  his  Second 
Institutes,  and  written  without  vanity:  "Thus 
have  we  by  the  merciful  Goodnesses  of  Al- 
mighty God  brought  these  Commentaries  (a 
large  and  laborious  work)  containing  an  expo- 
sition of  the  common  law,  Magna  Charta, 
and  many  other  ancient  and  later  matters  to 
an  end;  wherein  we  could  not  follow  or  be 
guided  by  any  other  for  that  never  any  (that 
we  have  ever  seen  or  heard  of)  have  enter- 
priscd  to  publish  the  like  in  this  kind;  and 
therefore  if  the  piercing  eyes  of  the  learned 
shall  find  out  error  herein,  we  are  not  without 
some  kind  of  excuse.  And  we  desire  them 
to  amend  and  correct  those  errors,  according 
to  the  true  sense  of  the  law,  for  the  which 
we  shall  not  only  give  them  thanks,  but  sub- 
scribe to  the  truth,  and  take  it  as  some  recom- 
pense for  those  our  manifold  and  painful 
labours  herein,  which  we  from  the  beginning 
have  undertaken  for  the  general  good  and 
profit  of  the  whole  realme." 

Time  has  its  victims,  and  with  ruthless 
hands  plucks  many  from  their  pedestals.  But 
Time  also  has  his  chaplets,  with  which  he 
crowns  a  chosen  few.  Surely  it  is  not  too 
much  to  assert  that  among  the  Law's  immor- 
tals will  be  found  the  name  of  William  Black- 
stone. 


T  AW  is  per  se  no  longer  a  profession.  The 
'  schools  are  teaching  less  and  less  of  Blackstone. 
Most  lawyers  do  not  look  into  old  books,  for  so- 
ciety has  changed  so  much  that  the  old  theories  and 
the  science  of  law  are  of  little  value. — JAMES  B. 
DILL 
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Heirs  to  English  Estates. 

(H\  F  all  the  schemes  devised  by  design- 
ing  men  to  separate  credulous  people 
from  their  money,  in  this  country,  says 
the  Boston  Transcript,  one  of  the  most 
ancient,  persistent,  frequent,  and  success- 
ful is  the  representation  that  some  Amer- 
ican family  are  the  heirs  to  an  immense 
estate  in  England  that  has  been  accum- 
ulating for  their  benefit  during  many 
years.  It  is  astonishing  in  how  many  in- 
stances the  bait  is  taken.  Hardly  a  year 
passes  that,  somewhere  in  the  country, 
the  minds  of  people  are  not  being  unset- 
tled by  the  golden  visions  that  are  con- 
jured for  their  contemplation.  There  arc 
two  such  cases  at  the  present  time  in 
Indianapolis.  In  each  it  is  the  old  story. 
Property  worth  many  millions  has  been 


doubling  and  quadrupling  for  a  century 
or  two  while  the  rightful  heirs  have 
hitherto  remained  in  ignorance  of  their 
expanding  treasure. 

Within  the  last  twenty  years  the  con- 
suls general  at  London  have  reported  re- 
ceiving hundreds  of  letters  from  Ameri- 
cans, supposing  themselves  heirs  to  vast 
British  estates,  but  investigation  invar- 
iably proved  that  their  hopes  were  with- 
out foundation.  The  assumption  that 
these  great  sums  have  been  lying  in  the 
Bank  of  England,  or  in  the  court  of 
chancery,  without  attracting  the  attention 
of  the  British  authorities,  fails  to  give 
them  due  credit  for  that  keenness  in 
money  matters  which  is  shown  in  their 
general  business  transactions  and  their 
methods  of  bookkeeping.  Moreover, 
these  great  fortunes  arc  for  the  most 
part  represented  as  having  lain  in  cold 
storage  for  a  very  long  period,  generally 
a  century  or  more,  ignoring  the  fact  that 
millionaire  estates  are  of  comparatively 
recent  development,  in  fact,  so  rare  in 
the  old  days  that  the  mere  suspicion  of 
one  would  have  attracted  wide  public  at- 
tention, and  a  way  of  legally  disposing  of 
it  would  have  been  found. 

Among  the  claims  that  came  into  pub- 
lic notice  at  one  time  was  one  for  the 
Houghton  estate,  said  to  consist  of  land 
in  Massachusetts,  the  owner  of  which  had 
died  in  England  immensely  wealthy ;  but 
an  agent  despatched  to  that  country,  after 
patient  investigation,  found  that  no  one 
of  that  name  worth  millions  of  pounds 
had  ever  lived  or  died  there.  Thousands 
of  dollars,  some  being  contributed  by 
those  who  could  ill  afford  it,  were  spent 
in  an  attempt  to  connect  with  the  millions 
said  to  be  the  rightful  belongings  of  the 
Ingraham  family,  but  the  good  money 
never  came  back  and  imagined  wealth 
was  never  found.  The  Jennings  estate, 
the  Lawrence  estate,  and  the  Willoughby 
estate  were  other  sensations  in  this  cate- 
gory, but  the  quests  were  equally  worth- 
less with  the  others. 

The  great  bulk  of  the  will-o-the-wisp 
chasing  never  comes  to  public  notice. 
Doubtless,  thousands  of  the  old  families 
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have  had  this  familiar  proposition  put 
up  to  them,  and  some  of  them  have  bit- 
ten, but  have  gathered  their  Dead  Sea 
Fruit  in  a  quiet  way  and  said  no  more 
about  it.  There  is  as  good  a  chance  for 
acquiring  wealth  by  digging  for  Captain 
Kidd's  treasures  as  by  chasing  the  long 
fallow  fortunes  of  intestate  Englishmen. 
That  these  tales  should  have  been  be- 
lieved in  the  early  part  of  the  past  cen- 
tury was  not  strange,  but  that  people  to- 
day should  continue  to  put  faith  in  them 
shows  that  credulity  is  a  weakness  of 
human  nature  that  can  always  be  aroused 
by  a  crafty  appeal  to  self-interest. 

Separate  Judiciary  Elections. 

TP  HE  recommendation  of  the  State  Bar 
^  Association  that  separate,  nonpartisan 
elections  be  held  in  Minnesota  for  mem- 
bers of  the  supreme  court,  says  the  Min- 
neapolis Journal,  is  admirable.  Beyond 
question  the  adoption  of  such  a  procedure 
would  result  in  a  bench  of  higher  char- 
acter. It  would  lift  the  state's  court  of 
last  resort  above  partisan  battle.  It  would 
enable  the  people  to  select  justices  with- 
out thought  of  their  politics,  and  with 
attention  concentrated  on  their  character, 
their  learning,  and  their  judicial  tempera- 
ment. The  only  question  is  whether  suf- 
ficient public  interest  could  be  excited  in 
elections  where  nothing  but  judgeships 
were  at  stake. 

The  suggestion  that  candidates  be  put 
on  the  ticket  without  designating  the 
party  to  which  they  belong  would  go  far 
toward  bringing  about  personal,  instead 
of  partisan,  selection.  In  Michigan  sepa- 
rate elections  are  held  for  justices  of  the 
supreme  court  and  regents  of  the  state 
university.  But  no  provision  is  made  for 
nonpartisan  nominations,  and  the  result 
is  that  each  party  puts  up  a  ticket,  exactly 
as  in  the  regular  elections.  Thus,  while 
the  separate  election  feature  permits  con- 
centration of  popular  attention  on  the 
bench,  much  of  the  benefit  is  lost  because 
of  the  partisan  contest  that  ensues.  Oc- 
casionally the  parties  have  united  in  re- 
nominating some  able  man,  but  as  a  rule 
they  fail  to  get  together.  It  would  be 
easy  to  hold  judicial  elections  through- 


out the  state  on  a  date  separate  from  the 
general  election,  and  to  make  them  all 
nonpartisan. 

Under  present  conditions  it  is  difficult, 
in  many  localities,  for  a  lawyer  belong- 
ing to  the  minority  party  to  gain  a  place 
on  the  bench,  no  matter  how  well  fitted 
he  may  be.  Yet  political  questions  are  in 
no  way  involved  in  the  discharge  of  ju- 
dicial duties.  The  question  with  respect 
to  any  candidate  ought  to  be,  Does  he 
possess  the  learning,  the  ability,  the  im- 
partiality necessary  to  make  him  a  good 
judge?  It  ought  never  to  be,  What  are 
his  political  affiliations? 

Respect  for  the  Court. 

INTO  Judge  Lummus's  court,  in  Lynn, 
came,  as  the  Lynn  News  tells  us,  a 
man  with  "weather  beaten  overalls,  a  shirt 
which  was  widely  opened  at  the  throat, 
and  shirt  sleeves  rolled  up  above  his  el- 
bows. The  judge  looked  at  the  witness 
sharply.  Then  he  said  to  Chief  Burckes, 
'Why  does  this  man  come  here  dressed 
like  this?'  The  question  was  too  deep 
for  the  chief  to  answer,  so  he  side- 
stepped it.  'When  was  he  summoned  to 
appear?'  next  asked  the  judge.  And 
when  the  chief  replied,  'Last  evening,' 
the  judge  remarked,  'I  do  not  care  to 
hear  his  testimony.'  "  It  may  have  been 
that  the  testimony  of  the  witness  was  of 
vital  importance  to  the  case,  says  the  New 
Bedford  Standard,  and  that  Judge  Lum- 
mus  did  an  injustice  by  his  curt  refusal 
to  hear  the  testimony.  But,  as  a  general 
principle,  he  was  right.  A  judge  in  a 
higher  court  refused,  some  time  ago,  to 
consent  to  the  naturalization  of  an  appli- 
cant who  appeared  garbed  in  a  butcher's 
frock.  He  was  right  too.  The  courts  of 
the  country  are  entitled  to  the  conven- 
tionalities of  respect,  not  because  of  the 
personality  of  the  judge,  but  because  the 
court  is  a  great  function  of  the  public 
service.  It  represents  in  its  place,  a  ma- 
jesty greater  than  that  of  any  monarch 
on  earth, — the  majesty  of  government  by 
the  people.  Instead  of  being  cheapened 
by  that  truth,  that  majesty  is  enhanced. 
This  principle  ought  always  to  be  insist- 
ed upon,  even  in  so-called  small  matters. 
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"  Blame  where  you  mutt,  be  candid  where  you  can. 
And  be  each  critic  the  good-natured  man 


"Is  Mr.  Roosevelt  Right?" 

Editor  Case  and  Comment:— 

Colonel  Roosevelt  had  the  right  to  criticize 
the  Supreme  Court. 

What  the  Supreme  Court  says  is  the  law, 
until  they  see  fit  to  say  otherwise.  That  body 
is  not  higher  than  the  law,  that  is,  they  are 
not  above  criticism.  When  they  reverse  them- 
selves they  criticize  themselves. 

When  Judge  Mitchell  in  Hospes  v.  North- 
western Mfg.  &  Car  Co.  15  L.R.A.  470,  criti- 
cized the  decisions  of  the  Supreme  Court,  no 
one  for  a  minute  questioned  his  right,  and 
the  frequency  of  reference  to  that  opinion 
shows  the  justness  of  the  criticism. 

Was  Colonel  Roosevelt  "right"  in  his  opin- 
ion and  conclusion?  That  is  a  matter  on 
which  individuals  may  well  differ,  but  each 
has  the  right  to  express  that  opinion  publicly. 

Was  Colonel  Roosevelt  "right"  in  the  words 
and  language  used?  He  certainly  was  not  of- 
fensive nor  in  contempt.  He  did  not  advocate 
the  breaking  down  of  all  law,  by  refusing  to 
recognize  the  decisions  of  the  Supreme  Court 
as  the  law  of  the  land.  He  was  not  anarchis- 
tic, his  words  were  fervid,  but  not  more  than 
might  be  expected  from  an  oratorical  effort. 
He  was  therefore  well  within  his  rights. 

His  reasoning  is  based  not  on  the  Constitu- 
tion, but  on  the  "moral  right."  He  thinks 
that  should  have  governed  the  Supreme  Court 
and  the  Constitution  should  bend  accordingly. 
Who  will  say  he  is  not  right?   Not  I. 

Ralph  S.  Holbrook. 

Toledo,  Ohio. 

Had  a  Right  to  Express  His  Idea. 

Editor  Case  and  Comment: — 

Often  there  is  fog  between  opposing  sides 
as  to  just  what  the  question  before  them  is. 
In  the  Roosevelt  remarks  on  the  Supreme 
Court  made  in  his  Denver  speech,  I  call  at- 
tention to  the  fact  that  he  opposed  not  the 
Supreme  Court,  but  its  decision.  Quoting 
from  those  remarks  as  given  in  your  last  is- 
sue: 

"If  such  decisions  as  these  two  indicated 
the  court's  permanent  attitude,  there  would 
be  real  and  grave  cause  for  alarm.  ...  I 
am,  however,  convinced,  both  from  the  incon- 
sistency of  these  decisions  with  the  tenor  of 
other  decisions,  and,  furthermore,  from  the 
very  fact  that  they  are  in  direct  contradiction 
to  the  spirit  and  needs  of  the  times,  that,  soon- 
er or  later,  they  will  be  explicitly  or  implicitly 
reversed." 

Here  he  clearly  states  his  faith  in  the  court, 
but  on  two  cases  he  differs.  In  my  opinion 
there  is  no  stouter  apostle  of  the  integrity  of 
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the  courts  than  Roosevelt.  Then  we  come  to 
the  question,  Has  a  citizen,  attorney  or  not, 
the  right  to  express  an  opinion  in  respectful 
language,  to  the  effect  that  the  court  erred 
in  judgment?  The  critics  of  Roosevelt  make 
their  attack  on  that  question.  Certainly  they 
do  not  charge  that  he,  in  an  anarchistic  spirit, 
denounced  the  court  as  such, — as  an  institu- 
tion. There  seems  to  be  a  vague  impression 
left  by  his  critics  that  he  has  done  this.  But 
I  submit  that  a  plain  reading  of  his  remarks 
discloses  absolutely  the  contrary,  while  a  like 
reading  of  Judge  Parker's  criticism  discloses 
no  such  charge  against  Roosevelt.  The  real 
question  is,  as  before  stated,  May  a  citizen 
in  fair  language  disagree  with  the  court? 
Much  loose  thought  is  indulged  in  by  those 
raising  a  furor  over  the  Roosevelt  speech, 
which  on  subsidence  presents  the  simple  ques- 
tion above.  It  is  not,  Was  he  right  in  his  idea 
of  the  decision?  but,  Had  he  a  right  to  ex- 
press his  idea?  and  to  that  there  can  be  but 
one  answer. 

Incidentally  Roosevelt  is  not  a  lawyer,  but 
undoubtedly  he  has  a  knowledge  of  constitu- 
tional law  superior  to  that  of  the  average  prac- 
titioner, which  he  gathered  from  university 
work,  supplemented  by  reading  while  in  his 
various  executive  positions. 

Let  no  one  confuse  the  utterance  of  Roose- 
velt with  the  ranting  of  political  extremists 
who,  in  platform  and  speech,  do  make  an  "at- 
tack" on  the  Supreme  Court  as  an  institution, 
advocating  its  abolishment,  saying  that  it  is 
not  the  friend  of  the  people,  etc.  I  will  frankly 
admit  that  the  phrase  in  the  above  quotation, 
"in  direct  contradiction  to  the  spirit  and  needs 
of  the  times,"  does  in  a  mild  way  approach 
the  assertion  that  the  court  is  opposed  to  the 
people,  but  still  it  docs  not  distinctly  attack 
the  court  as  such.  But  that  very  phrase,  mod- 
crate  in  tone,  and  read  with  the  context,  illus- 
trates my  point, — that  a  citizen  in  a  decent, 
respectful  address  may  criticize  the  decision  of 
the  court. 

Thomas  J.  Corkebv,  Jr. 

Toledo,  Ohio. 

Not  Justifiable  but  Deplorable. 

Editor  Case  and  Comment: — 

In  a  country  such  as  ours,  the  humblest  citi- 
zen has  the  right,  must  have  the  right,  to 
criticize  the  public  act  of  any  official,  even 
the  highest,  provided  the  criticism  is  made  in 
good  faith,  and  as  a  friend,  not  an  enemy, 
of  good  government.  In  this  sense,  the  criti- 
cism of  certain  decisions  of  the  Supreme 
Court,  made  by  Mr.  Roosevelt  in  his  recent 
address  before  the  Colorado  legislature,  was 
"a   proper  exercise  of   the   right   of  free 
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speech."  Whether  the  criticism  was  "justifi- 
able" is  a  question  that  should  not  be  con- 
founded with  that  of  the  right  of  free  speech. 
The  right  to  criticize  at  all  involves  the  right 
to  criticize  according  to  the  critic's  own  judg- 
ment, right  or  wrong. 

But  Mr.  Roosevelt's  criticism,  though  one 
that  be  had  the  right  to  make,— for  unques- 
tionably he  made  it  in  good  faith  and  accord- 
ing to  his  best  judgment,— was  not  "justifi- 
able," in  the  sense  of  being  a  true  and  just 
criticism  It  was  based  upon  false  premises, 
a  misconception  of  the  duties  and  powers  of 
the  Supreme  Court,  and  was  essentially  wrong 
and  unjust 

It  is  true,  as  was  said  by  Mr.  Roosevelt, 
that  the  national  and  the  state  governments 
"should  work  together,"  and  should  "not 
leave  a  neutral  ground  in  which  neither  state 
nor  nation  can  exercise  authority."  And  it 
is  a  fact,  unfortunate  as  it  may  be,  that  such 
neutral  ground  has  been  left  and  does  exist. 
Constitutional  limitations,  Federal  and  state, 
are  such  that  certain  lines  of  social  and  in- 
dustrial activity  are  in  a  measure  exempt  from 
control  or  regulation  by  either  national  or  state 
legislation.  But  the  fault  is  not  with  the  judi- 
ciary, nor  can  the  defect  be  remedied  by  the 
courts. 

The  people  have  seen  fit,  wisely  or  unwise- 
ly, to  limit  the  powers  of  Congress  within 
certain  lines  defined  by  the  Federal  Constitu- 
tion, and  to  limit  the  powers  of  state  legisla- 
tion by  numerous  provisions  of  the  several 
state  Constitutions.  These  limitations,  though 
designed  to  prevent  only  unjust  or  pernicious 
legislation,  frequently  operate  to  prohibit 
measures  which,  if  permitted,  would  be  just 
and  beneficient.  Our  statute  books,  Federal 
and  state,  present  many  instances  in  which 
statutes  have  been  enacted,  in  good  faith,  to 
provide  measures  deemed  necessary  for  the 
correction  of  some  evil  or  for  the  promotion 
of  justice  and  the  general  welfare,  but  which, 
when  scrutinized,  are  found  to  be  in  conflict 
with  some  constitutional  limitation. 

In  such  a  case,  the  courts  have  no  option 
but  to  declare  the  statute  unconstitutional,  and 
refuse  to  give  it  effect.  No  matter  how  wise 
or  just  or  beneficent  the  measure  may  be,  con- 
sidered by  itself,  it  cannot  be  recognized  as 
law.  And  it  cannot  become  law,  until  after 
the  people  shall  remove  the  limitations  that 
prohibit  its  enactment. 

The  decisions  criticized  by  Mr.  Roosevelt  are 
instances  in  which  the  justices  of  the  Supreme 
Court,  or  a  majority  of  them,  were  of  the 
opinion  that  the  statutes  involved  were  in 
conflict  with  certain  constitutional  provisions. 
He  does  not  question  that  those  justices  hon- 
estly entertained  that  opinion ;  nor  does  he 
question  that  they  arrived  at  that  opinion  after 
earnest,  thorough,  and  capable  consideration. 


But  he  impliedly  assumes  that  those  justices, 
notwithstanding  their  opinion  that  the  statutes 
were  unconstitutional  and  therefore  void,  ought 
to  have  sustained  those  statutes  and  given  them 
effect  as  valid  law,  on  the  ground  that  such  law 
was  desirable  as  a  remedy  for  certain  evils.  He 
condemns  the  decisions,  not  because  they  were 
made  without  due  consideration,  not  because 
they  were  dishonest,  not  because  they  were 
contrary  to  law,  but  because  "they  are  in 
such  flagrant  and  direct  contradiction  to  the 
spirit  and  needs  of  the  times," — as  if  the 
courts  may  rightly  disregard  the  highest  law 
of  the  land, — the  Constitution, — and  wilfully 
violate  their  own  understanding  of  its  require- 
ments, and  in  order  to  force  a  decision  that  in 
their  judgment,  or  in  the  judgment  of  Mr. 
Roosevelt,  may  be  expedient,  or  in  accord 
with  "the  spirit  and  needs  of  the  times." 

Fortunately  our  courts  are  not  the  auto- 
crats— the  arbitrary  makers  and  dispensers 
of  law  and  decision — that  Mr.  Roosevelt  seems 
to  think  they  ought  to  be.  The  decisions  that 
he  criticizes  as  being  "against  the  democratic 
principle  of  government  by  the  people  under 
the  forms  of  law"  are  directly  in  accord  with 
that  principle,  and  based  upon  absolute  obedi- 
ence to  it.  That  principle,  the  very  essence  of 
democratic  government,  requires  that  every 
citizen  and  official,  even  the  Supreme  Court 
and  Mr.  Roosevelt,  shall  be  obedient  to  the 
fundamental  law  that  the  people  have  enacted 
in  the  form  of  a  Constitution.  The  Supreme 
Court  recognized  that  principle.  It  did  not 
arrogate  to  itself  the  right  or  the  power  to 
say  what  the  law  ought  to  be,  or  to  decide  the 
question  involved  according  to  its  own  con- 
ception of  "the  spirit  and  needs  of  the  times," 
but  held  itself  bound  by  the  Constitution  as 
the  people  themselves  had  framed  it.  That  is 
democracy.  That  is  "government  by  the  peo- 
ple under  the  forms  of  law."  A  contrary 
course,  such  as  Mr.  Roosevelt  assumes  ought 
to  be  taken,  would  be  subversive  of  govern- 
ment by  law,  and  place  the  rights  and  liberties 
of  the  people  subject  to  arbitrary  action  by 
the  courts,  under  the  plea  of  expediency. 

The  changes  that  are  required  to  adapt  our 
government  to  "the  spirit  and  needs  of  the 
times"  are  to  be  sought  not  by  perverting  our 
courts  into  arbitrary  tribunals,  not  by  dis- 
regarding constitutional  provisions,  or  per- 
verting those  provisions  by  false  or  strained 
construction,  but  by  constitutional  amendment 
and  appropriate  legislation.  The  courts  can 
properly  do  no  more  than  apply  the  law  as 
they  find  it.  Criticism  of  the  courts  for  keep- 
ing within  this  rule  is  not  justifiable;  and 
coming  from  one  of  Mr.  Roosevelt's  standing 
and  influence,  it  is  deplorable. 

Henry  Goodcell. 

San  Bernardino,  Cal. 
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Assault  —  self -de-    One  who  enters 
fense  —  trespasser,    other's  house  for  a 

wrongful  purpose 
is  held  in  the  Texas  case  of  Cox  v.  State, 
123  S.  W.  696,  to  have  a  perfect  right  of 
self-defense,  if,  when  discovered,  he 
abandons  his  purpose,  flees  from  the 
building,  and  is  pursued  and  assaulted 
by  the  owner  of  the  property. 

This  decision,  as  appears  by  the  note 
which  accompanies  it  in  26  L.R.A.(N.S.) 
621,  is  in  conformity  with  the  few  cases 
which  have  considered  the  question. 

Carrier  —  unlawful    A  carrier  which 
delivery  —  credit  to    delivers  a  portion 
carrier  of  payment    of  a  consignment 
by  receiver.  to  one  not  entitled 

to  receive  it  is 
held  in  the  recent  Kentucky  case  of 
Louisville  &  A.  R.  Co.  v.  Blow,  124  S.  W. 
391,  not  entitled,  in  an  action  against  it 
for  damages  resulting  from  its  conver- 
sion, to  credit  for  the  amount  which  had 
been  collected  from  the  bankrupt  estate 
of  the  one  receiving  the  property,  as  a 
dividend,  upon  the  value  of  the  portion 
not  so  delivered,  under  the  mistaken  be- 
lief that  the  whole  consignment  was  de- 
livered to  him,  although  such  undelivered 
portion  was  subsequently  found  and  de- 
livered to  the  proper  consignee.  This 
seems  to  be  the  first  case  passing  on  the 
right  of  one  who  has  converted  property 
to  be  credited  with  the  amount  which  the 
owner  has  collected  on  account  of  the 
property  from  a  third  person  who  was 
not  in  fact  liable.  Some  analogous  deci- 
sions are  referred  to  in  the  note  which 
accompanies  this  case  in  26  L.R.A. 
(N.S.)  555. 

Criminal  law  —  ap-  In  the  absence  of 
peal  —  effect  of  es-  statute  specially 
cape  from  custody,    regulating  the 

procedure  in  pro- 
ceedings in  the  nature  of  review,  insti- 
tuted to  reverse  or  set  aside  a  conviction 
where  it  appears  the  defendant  has  es- 
caped and  is  not  in  actual  or  constructive 


important  decision*  uy  our  courts  or  last 


custody,  it  is  within  the  sound  discretion 
of  the  court  to  determine  whether  the 
exceptions  shall  be  argued  and  passed  up- 
on, the  appeal  dismissed,  or  the  hearing 
postponed  to  await  the  recapture  of  the 
alleged  offender.  The  recent  Oklahoma 
case  of  Tyler  v.  State,  104  Pac.  919,  an- 
notated in  26  L.R.A.(N.S.)  921,  deter- 
mines that  where  a  defendant  has  been 
convicted  and  sentenced  to  serve  a  term 
in  state  prison,  and  perfects  an  appeal 
to  this  court,  it  is  essential  that  he  should 
be  in  custody  pending  his  appeal,  by  be- 
ing confined  in  the  county  jail  or  state 
prison,  as  may  be  provided  by  law,  or 
constructively  in  custody  by  being  admit- 
ted to  bail ;  otherwise  he  waives  his  right 
of  having  his  conviction  reviewed  by  the 
court,  which  will,  on  motion,  dismiss  the 
appeal  where  the  defendant  makes  his 
escape  from  the  custody  of  the  law,  and 
is  at  large  as  a  fugitive  from  justice. 

Criminal  law  —  cor-    Where  a  corpora- 
porations  —  re-       tion    is    in  the 
ceivership.  hands  of  a  receiv- 

er it  cannot  be  in- 
dicted or  prosecuted  for  acts  or  omissions 
of  the  latter,  or  of  his  agents  or  servants ; 
his  possession  not  being  that  of  the  cor- 
poration, but  antagonistic  thereto,  and  the 
latter  has  no  right  to  the  possession, 
control,  or  management  of  its  property. 
In  conformity  with  this  rule  it  is  laid 
down  in  the  North  Carolina  case  of  State 
v.  Norfolk  &  S.  R.  Co.  67  S.  E.  42,  that  a 
railroad  company  for  which  a  receiver 
has  been  appointed  is  not  liable  to  indict- 
ment for  obstructing  a  public-road  cross- 
ing. This  decision  is  accompanied  in  26 
L.R.A. (N.S.)  710,  by  a  note  discussing 
the  authorities  dealing  with  the  question. 

Death  —  settlement  A  settlement  by  a 
of   claim  —  re  pre-    person  injured  by 

sentative's  action.  another's  negli- 
gence, of  his  claim 
for  the  injury,  is  held  in  the  Kentucky 
case  of  Louisville  R.  Co.  v.  Taylor,  123 

S.  W.  281,  annotated  in  27  L.R.A.(N.S.) 
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176,  to  be  a  bar  to  a  statutory  action  by 
his  personal  representatives  to  recover 
damages  for  the  benefit  of  his  next  of  kin 
in  case  death  ensues  from  the  injury. 
Without  reference  to  the  question  of 
construction  placed  upon  statutes  in  sub- 
stance similar  to  Lord  Campbell's  act,  as 
to  whether  such  statutes  give  an  inde- 
pendent cause  of  action,  the  general  rule 
is  that  an  action  for  wrongful  death 
caused  by  an  injury  can  only  be  main- 
tained under  circumstances  such  as  would 
entitle  the  injured  person  in  his  lifetime 
to  have  maintained  it ;  and  he  may,  sub- 
sequent to  the  injury,  settle  with  the  tort 
feasor  for  damages  caused  him  thereby, 
and  such  settlement  is  a  bar  to  any  subse- 
quent action  by  his  widow,  next  of  kin, 
or  personal  representative  for  his  death 
because  of  such  injuries,  unless  there  is 
fraud  or  duress  in  procuring  the  settle- 
ment. 

Evidence  —  compart-  The  use  of  punc- 
son  of  handwrit-  tuation  marks  as 
ing  or  marks.  a  means  of  iden- 
tifying writing 
or  carving  is  upheld  in  the  Vermont  case 
of  State  v.  Kent,  74  Atl.  389,  26  L.R.A. 
(N.S.)  990,  holding  that  for  purposes  of 
identifying  one  accused  of  crime,  a  date 
and  initial  carved  in  wood  at  the  time 
and  near  the  place  where  the  crime  was 
committed  are  admissible  in  evidence,  if 
they  contain  peculiarities  of  punctuation 
and  formation  which  are  shown  to  be 
habitual  with  accused.  This  case  seems 
to  be  one  of  first  impression. 

Ez'idence  —  declara-  It  is  a  well-settled 
tions  against  title  —  general  rule  of 
admissibility.  law  that  the  dec- 
larations against 
his  own  title  of  a  former  owner  of  prop- 
erty, either  real  or  personal,  made  while 
in  the  possession  thereof,  are  admissible 
not  only  against  himself,  but  also  against 
those  claiming  under  him.  And  though 
there  was  formerly  some  doubt  and  con- 
fusion on  the  subject,  such  declarations 
are  now  held  to  be  admissible,  though 
the  declarant  is  not  dead,  but  is  alive, 
capable  of  attending  court  and  within 
reach  of  its  process.  The  recent  case  of 
Abbott  v.  Walker,  204  Mass.  71,  90  N. 
E.  405,  26  L.R.A.(N.S.)  814,  follows 


the  modern  view  and  holds  that  declara- 
tions, against  title,  of  an  owner  in  pos- 
session, are  admissible  in  evidence  against 
those  claiming  under  him,  although  he  is 
alive  at  the  time  they  are  offered  in  evi- 
dence. The  decisions  upon  this  subject 
are  collated  in  a  note  appended  to  the 
L.R.A.  report  of  the  case. 

Evidence  —  test  amen-    The  courts  are 
tary   capacity  —  dec-    not  agreed  up- 
laration  of  subscribing    on  the  question 
tvitness.  of  the  admissi- 

bility of  decla- 
rations of  deceased  subscribing  witnesses 
as  to  the  testamentary  capacity  of  the 
testator.  In  the  Iowa  case  of  Speer  v. 
Speer,  123  N.  W.  176,  declarations  of  a 
witness  who  attested  a  will,  unfavorable 
to  the  capacity  of  testator,  are  held  in- 
admissible in  evidence  on  the  question  of 
the  validity  of  the  will.  The  report  of 
the  case  in  27  L.R.A.(N.S.)  294,  is  ac- 
companied by  a  note  discussing  the  ad- 
missibility of  such  declarations. 

Executor  —  account-    There  is  a  differ- 
ing  —  attorneys'       ence  of  opinion 
fees.  as  to  whether  an 

executor  is  en- 
titled to  credit  for  payments  to  counsel 
employed  by  him  for  the  purpose  of  liti- 
gation arising  over  the  probate  of  the 
will.  It  is  held  by  some  courts  that  the 
duty  of  an  executor  to  procure  the  admis- 
sion of  the  will  to  probate  implies  author- 
ity to  employ  counsel  where  the  probate 
is  contested,  and  to  charge  the  estate 
therefor.  In  other  jurisdictions  it  is  held 
not  to  be  the  executor's  duty  to  defend 
the  will,  and  that  therefore  he  is  not  en- 
titled to  allowance  for  counsel  fees  in- 
curred in  upholding  its  validity.  Some 
cases  refuse  to  allow  attorney's  fees  in- 
curred in  upholding  the  will,  unless  it 
has  been  admitted  to  probate.  And  still 
other  cases  hold  the  allowance  discretion- 
ary in  each  instance;  and  by  other  deci- 
sions such  fees  are  held  allowable  where 
the  estate,  or  those  who  are  entitled  to  it, 
are  benefited  by  the  services,  but  not 
otherwise. 

The  weight  of  authority,  however, 
holds  that  where  the  executor  has  acted 
in  good  faith  in  attempting  to  establish 
the  will,  he  is  entitled  to  a  reasonable  al- 
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lowance  for  attorney's  fees  necessarily 
incurred.  So,  it  is  held  in  the  recent 
Nebraska  case  of  Re  Hentges,  124  N.  W. 
929,  annotated  in  26  L.R.A.(N.S.)  757, 
that  an  executor  should  ordinarily  be 
credited  in  his  final  account  with  the  es- 
tate for  reasonable  attorney's  fees  paid  by 
him  in  proceedings  to  probate  the  will 
of  his  testator. 

Executor  —  restric-    The  right  of  an 
live  covenants        executor   with  a 
—  validity.  naked  power  of 

sale  to  bind  the  re- 
maining part  of  a  tract  of  land  belong- 
ing to  the  estate,  by  a  restrictive  covenant 
in  his  deed  to  a  part  thereof,  seems  to 
have  been  considered  by  the  courts  for 
the  first  time  in  Simmons  v.  Crisfield,  197 
N.  Y.  365, 90  N.  E.  956, 26  L.R.A.(N.S.) 
663,  holding  that  an  executor  having  a 
naked  power  to  sell  city  lots  has  implied 
authority  to  insert  restrictive  covenants  in 
the  deeds  with  respect  to  the  building 
line  of  the  houses  to  be  erected  thereon, 
which  will  bind  the  estate  in  favor  of 
purchasers  of  the  first  lots,  and  may  be 
enforced  by  them  against  later  purchas- 
ers. 

Health  —  bakery  —    The  power  of  a 
regulation  of         state   or  muniei- 
location.  pality  to  regulate 

the  location  or 
condition  of  bakeries,  which  apparently 
has  been  considered  but  once  before, 
came  before  the  court  in  the  recent  Wis- 
consin case  of  Benz  v.  Kremer,  125  N. 
W.  99,  26  L.R.A.(N.S.)  842,  holding 
that  the  state  may,  under  its  police  pow- 
er, forbid  the  establishment  or  operation 
of  bakeries  in  a  room  the  floor  of  which 
is  more  than  5  feet  below  the  level  of  the 
surface  of  the  adjacent  ground. 

Homicide  —  convict    That  homicide  by 
—  voluntary    man-    a  convict  who  slew 
slaughter.  a  fellow  convict 

who  was  aiding 
the  warden  to  administer  corporal  pun- 
ishment to  the  slayer  under  circumstances 
amounting  to  an  assault  upon  him  may  be 
reduced  to  voluntary  manslaughter  is  de- 
termined, apparently  for  the  first  time, 
in  Westbrook  v.  State,  133  Ga.  578,  66 
S.  E.  788,  26  L.R.A.(N.S.)  591,  holding 


it  was  error  for  the  trial  court  to  omit 
to  charge  the  law  relating  to  that  of- 
fense. 

Insurance  —  assign-    An  unusual  ques- 
ment  —  validity.      tion  which  does 

not  appear  to  have 
been  previously  passed  upon  is  presented 
in  Frost  v.  Frost,  202  Mass.  100,  27 
L.R.A.(N.S.)  184,  88  N.  E.  446,  holding 
that  a  written  assignment  of  an  insurance 
policy  to  trustees  to  be  named  in  the  will 
of  the  assignor  for  the  benefit  of  a  cer- 
tain person  named,  which  is  not  wit- 
nessed as  required  by  statute  to  make  it  a 
valid  will,  is  not  effectual  to  transfer  title, 
where  no  delivery  is  made  to  anyone  to 
hold  for  the  trustees,  and  the  assignor 
does  not  manifest  an  intention  to  hold 
for  them  himself,  although  the  assign- 
ment is  assented  to  by  the  beneficiary. 

Judgment  —  fraud  Concealment  of  ma- 
—  relief.  terial  facts  for  the 

purpose  of  secur- 
ing a  judgment  is  a  species  of  fraud 
which  courts  of  equity  have  quite  uni- 
formly relieved  against.  The  fraud  in 
this  class  of  cases  being  more  susceptible 
of  certain  proof  than  in  the  case  of  judg- 
ments procured  by  perjury,  the  courts 
have  more  readily  come  to  the  aid  of  the 
defrauded  party.  The  only  difficulty  is 
to  distinguish  between  facts  which  a  par- 
ty is  bound  in  good  faith  to  disclose  and 
facts  which  belong  properly  to  the  other 
side,  which  he  is  under  no  obligation  to 
present  to  the  court.  The  great  current 
of  authority  also  limits  the  frauds  for 
which  a  bill  to  set  aside  a  judgment  be- 
tween the  same  parties,  rendered  by  a 
court  of  competent  jurisdiction,  will  be 
sustained,  to  those  matters  which  are  ex- 
trinsic and  collateral  to  the  matter  tried. 
This  question  was  presented  in  Thomason 
v.  Thompson,  129  Ga.  440,  59  S.  E.  236, 
26  L.R.A.(N.S.)  536,  holding  that  a  judg- 
ment will  not  be  set  aside  on  the  ground 
that  the  prevailing  party  practised  a 
fraud  on  the  court  and  on  the  adverse 
party  by  concealing  the  evidence  of  his 
fraud,  where  the  particular  fraud,  evi- 
dence to  establish  which  is  alleged  to  have 
been  concealed,  was  the  issue  on  trial 
and  there  adjudicated. 
The  decisions  dealing  with  the  question 
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Case  and  Comment 


•f  concealment  of  evidence  as  ground  for 
relief  against  a  judgment  are  collated  in 
a  note  accompanying  the  L.R.A.  report  of 
the  case. 

Libel— privilege —  It  is  the  general  rule 
f rat  trust  order.  that  where  two  per- 
sons have  a  common 
interest,  every  communication  made  by 
one  to  the  other  in  an  honest  attempt  to 
protect  such  common  interest  is  privi- 
leged, in  the  absence  of  malice.  This 
rule  would  seem  to  have  especial  force 
when  applied  to  members  of  a  corpora- 
tion or  of  an  association,  where  the  par- 
ties may  have  a  legal  as  well  as  a  person- 
al responsibility,  the  one  to  the  other; 
and  such  communications  if  bona  fide  and 
without  malice  may  reflect  upon  other 
members,  or  upon  the  officers  or  employ- 
ees of  the  corporation  or  association,  or 
even  upon  third  persons  with  whom  it 
may  have  dealings.  The  rule  was  applied 
in  Holmes  v.  Royal  Fraternal  Union,  222 
Mo.  556,  121  S.  W.  100,  holding  that  a 
written  communication  from  the  president 
of  a  fraternal  society  to  members  at  a  cer- 
tain place,  to  the  effect  that  the  collecting 
agent  of  the  order  at  that  place  was  be- 
hind in  his  remittances,  and  that  it  had 
become  necessary  to  withdraw  authority 
from  him,  and  directing  the  members  to 
pay  their  dues  to  another,  is  qualifiedly 
privileged,— especially  where  he  had 
threatened  to  withdraw  from  the  order 
and  take  its  members  with  him,  so  that 
the  society  had  a  right  to  guard  against 
such  threat  on  his  part. 

The  report  of  this  case  in  26  L.R.A. 
(N.S.)  1080,  is  accompanied  by  a  note 
discussing  the  cases  pertaining  to  quali- 
fied privilege  of  communication  between 
members  of  an  association  or  of  a  private 
corporation. 

Master  and  servant —  The  conflicting 
delegability  of  duty  cases  on  this 
to  warn  or  instruct.      subject  may  be 

best  arranged 
and  compared  with  reference  to  three 
general  classes  of  dangers  to  which  serv- 
ants are  subjected.  The  first  of  these 
comprises  those  dangers  which  are  non- 
transitory,  which  generally  exist  when 
the  servant  goes  to  work,  but  which 
may  arise  afterwards,— dangers  which 


may  be  termed  "impending  dangers.'' 
The  second  class  of  dangers  comprises 
those  perils  which  arise  necessarily 
during  the  progress  of  the  work,  which 
are  therefore  to  be  expected,  and  which 
may  be  guarded  against,— dangers  which 
may  be  termed  "transitory  and  recur- 
ring dangers."  The  third  class  of  dan- 
gers comprises  those  which  arise  during 
the  progress  of  the  work,  which  are  mo- 
mentary and  unnecessary,— dangers 
which  may  be  termed  "transitory  and 
nonrecurring  dangers."  The  courts  seem 
to  be  in  accord  on  the  rule  that  the  mas- 
ter's duty  to  instruct  or  warn  as  to  im- 
pending dangers  cannot  be  delegated. 

When  the  question  is  as  to  the  delega- 
bility of  the  duty  of  the  master  to  warn 
servants  of  dangers  necessarily  recurring 
during  the  progress  of  the  work,  the  con- 
flict in  the  cases  becomes  marked.  In 
this  class  of  cases  the  dangers  are  un- 
avoidable and  are  incident  to  the  work  in 
which  the  servant  himself  is  engaged,  or 
to  other  work  in  the  same  place  which 
other  servants  are  carrying  on.  They 
arc  dangers  which  the  master  can  and 
should  provide  against.  When  he  has 
employed  a  competent  person  for  this 
purpose,  some  courts  say  he  has  done 
enough,  while  others  declare  that  the 
duty  to  warn  is  absolute.  It  is  merely  a 
question  of  arbitrarily  drawing  the  line 
marking  the  point  at  which  the  master's 
duty  ends  and  the  servant's  assumption 
of  risk  begins. 

When  it  comes  to  the  question  of  ex- 
tending the  master's  personal  responsi- 
bility for  failure  to  warn  to  those  sudden, 
unexpected,  and  unnecessary  dangers 
created  by  the  negligence  of  coservants, 
there  is  considerable  confusion  in  the 
cases. 

The  cases  pertaining  to  the  question 
arc  exhaustively  presented  in  a  note  ap- 
pended in  26  L.R.A.(N.S.)  624,  to  An- 
derson v.  Pittsburg  Coal  Co.  108  Minn. 
455,  122  N.  W.  794,  holding  that  while 
the  duty  of  the  master  to  warn  the  serv- 
ant of  impending  danger,  as  distinguished 
from  the  duty  to  instruct  a  youthful  or 
inexperienced  servant,  may  not,  under  all 
circumstances,  be  absolute  and  nonassign- 
able, the  general  rule  is  that,  when  an 
employee  is  at  work  in  a  place  safe  in  it- 
self, but  which,  by  virtue  of  some  inde- 
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pendent  work  done  for  the  master's  pur- 
poses, becomes  dangerous  unless  prior 
warning  of  impending  danger  be  given, 
and  when  the  master  has  required  such 
warning  to  be  given,  or  has  customarily 
assumed  to  give  such  warning  by  an  em- 
ployee, the  person  charged  with  that  duty 
is  a  vice  principal. 

Mechanics'  lien —  Mechanics'  liens  are 
disconnected  lot     of  purely  legislative 

creation,  and  ordi- 
narily the  extent  of  the  land  to  which  they 
attach  depends  upon  the  language  of  the 
statutes. 

The  recent  Pennsylvania  case  of  Wir- 
sing  v.  Pennsylvania  Hotel  &  S.  Co.  226 
Pa.  234,  75  Atl.  259,  annotated  in  26 
L.R.A.(N.S.)  831,  holds  that  a  mechan- 
ics' lien  on  a  hotel  and  sanitorium  will 
extend  to  a  lot  separated  from  that  con- 
taining the  building  by  other  property, 
but  containing  a  mineral  spring  which  is 
intended  as  part  of  the  sanatorium  prop- 
erty, where  the  statute  permits  the  lien  to 
attach  to  such  curtilage  as  is  reasonably 
needed  for  the  general  purpose  for  which 
the  structure  is  erected  belonging  to  the 
same  owner. 

Name— Change  of,  tuith-  The  conclu- 
out  legal  proceedings.  sion  that  stat- 
utes provid- 
ing a  mode  of  changing  one's  name 
do  not  abrogate,  but  are  in  affirmance  and 
aid  of,  the  common  law.  was  reached  in 
Smith  v.  United  States  Casualtv  Co.  197 
N.  Y.  420, 90  N.  E.  947, 26  L.R.A.(N.S.) 
1167,  holding  that  a  man  may,  in  good 
faith,  for  an  honest  purpose,  change  his 
name  without  resorting  to  legal  proceed- 
ings by  adopting  a  new  one,  and  for 
many  years  transacting  his  business  and 
holding  himself  out  to  his  friends  and 
acquaintances  thereunder,  with  their  ac- 
quiescence and  recognition. 

Oral  contract — fence    There  is  a  sharp 
— validity.  conflict   of  au- 

thority as  to 
whether  contracts  in  relation  to  division 
fences  must  be  in  writing  to  be  within  the 
statute  of  frauds.  Most  frequently,  of 
course,  the  question  is  whether  a  contract 
in  relation  to  such  a  fence  is  a  contract 
in  relation  to  an  interest  in  lands,  within 
the  meaning  of  the  statute  requiring  such 
contracts  to  be  in  writing.    The  weight 


of  authority  seems  to  be  to  the  effect  that 
such  a  contract  is  not  within  the  statute. 
In  the  recent  Kansas  case  of  Walker  v. 
McAfee,  107  Pac.  637,  annotated  in  27 
L.R.A.(N.S.)  226,  it  is  held  that  neither 
the  statute  of  frauds  nor  the  act  relating 
to  partition  fences  renders  unenforceable 
an  oral  agreement  by  the  occupants  of 
adjoining  lands  that,  until  the  arrange- 
ment is  changed  by  mutual  consent  or  the 
withdrawal  of  one  of  the  parties,  each 
shall  maintain  one  half  of  a  division 
fence. 

Partnership — right  In  the  recent  Mass- 
of  survivor  to  ivind  achusetts  case  of 
up  affairs.  Hewitt  v.  Hayes,  90 
N.  E.  985,  27 
L.R.A.(N.S.)  154,  it  is  held  that  upon 
the  death  of  the  partner  to  whom  the  ex- 
clusive management  of  the  business  has 
been  committed,  the  right  to  wind  up  the 
affairs  of  the  partnership  devolves  upon 
the  surviving  partner,  and  not  upon  the 
executor  of  the  managing  partner,  and 
the  surviving  partner  may  require  the 
executor  to  deliver  to  him  all  firm  assets 
in  his  possession,  including  real  estate. 
This  case  is  unique  in  that  it  is  appar- 
ently the  first  in  which  it  was  attempted 
to  set  aside  the  general  rule  that  the  sur- 
viving partner  is  entitled  to  the  possession 
of  the  firm  property  for  the  purpose  of 
winding  up  its  affairs,  on  the  ground 
that  the  deceased  partner  had  sole  man- 
agement of  the  business  prior  to  his 
death,  and  that  therefore  his  represen- 
tatives should  have  possession  of  the 
property. 

Witnesses — husband    The  question  of 
and  wife— arson.      the  competency  of 

one  spouse  as  a 
witness  against  the  other  in  the  prosecu- 
tion of  the  latter  for  arson  in  setting  fire 
to  the  former's  property  was  considered, 
apparently  for  the  first  time,  in  the  Wash- 
ington case  of  State  v.  Kephart,  106  Pac. 
165,  26  L.R.A.(N.S.)  1123,  holding  that 
a  provision  in  a  statute  forbidding  a  wife 
to  testify  against  her  husband,  that  it 
shall  not  apply  to  a  criminal  action  or 
proceeding  for  a  crime  committed  by  one 
against  the  other,  does  not  operate  to 
render  the  wife  a  competent  witness  in  a 
proceeding  against  him  for  burning  her 
buildings. 
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Municipal  Treatment  of  Inebriates. — Sever- 
al months  ago  the  city  council  of  Colum- 
bia, South  Carolina,  writes  Mr.  C.  S. 
Monteith,  of  that  city,  decided  that  in- 
stead of  sending  inebriates  to  jail  or  the 
workhouse,  that  they  would  give  them, 
free  of  charge,  a  liquor  cure.  The  city 
accordingly  established  a  sanatorium,  and 
inebriates  were  treated  by  a  local  com- 
pany known  as  the  McKanna  Three-Day 
Liquor  Cure.  Of  this  experiment  the 
Columbia  State  remarks : 

The  administering  of  the  McKanna 
three-day  liquor  cure  by  the  city  of  Co- 
lumbia to  white  pauper  inebriates  was 
met  with  an  unexpected  amount  of  suc- 
cess. W.  H.  (iibbes.  mayor  of  Columbia, 
recently  wrote  Dr.  O.  E.  Thomas,  presi- 
dent of  the  McKanna  company  of  Co- 
lumbia, to  express  his  gratification  at  the 
results  of  the  cure. 

The  city's  sanatorium  was  opened  on 
July  28,  and  since  then  thirty-seven  white 
inebriates  have  been  given  the  McKanna 
treatment  free  of  charge.  These  men 
were  constantly  before  the  recorder,  and 
several  of  them  spent  the  greater  portion 
of  their  time  in  jail  before  they  took  the 
the  treatment.  Since  taking  the  Mc- 
Kanna cure,  not  a  single  one  of  them 
has  been  before  the  recorder.  The  ma- 
jority of  them  have  obtained  positions  or 
are  working  at  their  trades. 

In  his  letter  to  Dr.  Thomas,  Mayor 
Gibbes  said  in  part : 

"The  department  was  installed  in  the 
humanitarian  hope  of  benefit  to  well-nigh 
hopeless  fellow  men.  In  nearly  all  of  the 
thirty-odd  cases  thus  far,  these  men  have 
been  lifted  from  the  gutter  and  restored 
to  normal  physical  and  psychical  condi- 
tion, and  to  useful  citizenship,  thus  re- 
ceiving benefit  themselves  and  confer- 
ring it  in  happy  measure  upon  wife  and 
children,  mothers  and  friends  and  fellow 
citizens. 

"Another  development  that  we  did  not 
look  for  has  come  about.  Under  the 
generous  terms  made  by  Dr.  McKanna 
through  you,  and  under  the  economical 


administration  of  the  cure  through  your 
assistance,  we  find  that  its  cost  to  the 
city  is  much  more  than  repaid  by  the  sav- 
ing of  expense  of  maintenance  of  these 
patients  as  prisoners.  No  man  with  a 
heart  can  fail  to  have  it  touched  by  their 
gratitude  for  their  reformation  and  by 
the  touching  thanks  of  their  families; 
no  man  with  a  brain  can  deny  the  effi- 
ciency of  a  treatment  whose  benefit  is  so 
apparent." 

Mayor  Gibbes  is  of  the  opinion  that  the 
McKanna  three-day  liquor  cure  should 
be  established  in  every  city  as  an  adjunct 
to  the  police  department. 

Regulating  Aviation. — The  Germans,  who 
are  intensely  practical  in  everything  they 
undertake,  says  the  New  Orleans  Pica- 
yune, have  evidently  made  up  their  minds 
that  aviation  has  come  to  stay,  and,  that 
being  the  case,  it  must  be  regulated,  and 
both  the  aviators  themselves  and  the  gen- 
eral public  protected  from  the  risks  and 
dangers  inseparably  connected  with  the 
new  science.  Accordingly  laws  have 
been  promulgated  governing  the  condi- 
tions under  which  aviation  may  be  prac- 
tised in  Germany. 

According  to  the  new  regulations,  ev- 
ery aviator  must  have  a  license,  issued 
by  the  provincial  or  municipal  author- 
ities. This  license  is  issued  only  after  a 
thorough  examination  into  the  candi- 
date's mechanical  knowledge  and  a  pri- 
vate demonstration  of  his  skill  in  avia- 
tion. 

After  the  certificate  has  been  obtained, 
the  aviator  must  invariably  notify  the 
police  authorities  three  days  in  advance 
of  the  day  of  his  flight.  He  must  submit 
to  police  inspection  of  his  equipment  be- 
fore making  an  ascent,  and  must  submit 
to  police  interdiction  of  a  flight  if,  in  the 
judgment  of  the  authorities,  conditions 
make  the  attempt  dangerous. 

Even  after  complying  with  all  these 
conditions  an  aviator  must  not  fly  over 
towns  or  villages,  but  must  restrict  him- 
self to  the  open  country  or  to  the  courses 
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of  rivers  or  streams.  If  he  disobeys  any 
of  these  regulations  his  license  may  be 
taken  from  him,  and  he  may  also  be  sub- 
jected to  a  fine.  Naturally,  the  German 
aviators  are  not  happy  under  these  re- 
strictions, which  are  deemed  to  be  too 
severe. 

While  other  countries  may  not  feel  dis- 
posed to  adopt  such  drastic  ordinances  as 
those  mentioned,  they  are  pretty  certain 
to  discover  eventually  that  aviation  must 
be  regulated  in  some  way,  if  frequent  ac- 
cidents are  to  be  prevented. 

At  first  blush  it  appears  rather  ridicu- 
lous to  talk  about  big  governments  enter- 
ing into  negotiations  for  the  framing  of 
treaties  regulating  aviation  as  far  as  it 
applies  to  international  relations.  The 
crossing  of  international  boundaries  by 
aeroplanes  and  dirigibles  has  become  a 
common  thing  in  Europe,  and  some  re- 
cent achievements  in  this  country  indi- 
cate that  the  day  is  not  distant  when  air- 
ships will  cross  from  this  country  into 
Canada  or  into  Mexico,  and  vice  versa. 

Mexico  has  already  approached  our 
government  on  the  subject  of  an  aviation 
agreement,  and  our  Secretary  of  State 
has  invited  Mexico  to  submit  a  draft  of 
the  proposed  agreement.  A  preliminary 
treaty  is  proposed  by  the  Mexican  agent, 
which  can  be  revised  and  improved  as 
the  navigation  of  the  air  is  further  de- 
veloped. 

In  Europe  it  has  become  a  common 
thing  for" aeroplanes  and  other  classes  of 
airships  to  cross  from  one  country  to  the 
other,  and  several  governments  are  now 
engaged  in  formulating  agreements  to 
prevent  smuggling  or  the  importation  of 
undesirable  persons.  With  the  further 
development  of  the  aeroplane  there  would 
be  serious  danger  of  illicit  traffic  across 
the  border  from  both  Canada  and  Mex- 
ico. Even  now  Chinamen  are  smuggled 
into  the  country  across  both  northern  and 
southern  borders.  Aeroplanes  would  no 
doubt  be  employed  in  evading  the  laws  in 
this  respect,  with  small  chance  of  detec- 
tion. Just  how  to  prevent  aeroplanes 
from  crossing  the  border  is  the  problem 
confronting  everybody. 

The  licensing  of  every  flying  machine 
and  enforced  stoppage  at  the  frontier  are 


among  the  measures  evolved,  but  it  is 
realized  that  a  machine  might  fly  so  high 
as  to  be  beyond  all  attempts  at  stopping 
it,  or  even  identifying  the  particular  ma- 
chine involved. 

The  New  Wireless  Law. -After  July  1, 
1911,  says  the  New  York  Sun,  all  steam- 
ers carrying  fifty  or  more  persons,  pas- 
sengers and  crew,  will  be  held  in  port  till 
equipped  with  wireless  telegraph  appara- 
tus. A  circular  calling  attention  to  the 
recently  enacted  law  is  being  sent  out  by 
the  Secretary  of  Commerce  and  Labor. 
This  somewhat  belated  fruit  of  the  wreck 
of  the  Republic  in  January,  1909,  is  an- 
other illustration  of  the  well-worn  adage 
that  "'tis  an  ill  wind  that  blows  nobody 
good." 

Such  advances  have  been  made  in 
transportation  by  water  within  the  last 
twenty-five  years  that  sea  voyages  are  no 
longer  perilous  adventures,  but  mere  in- 
cidents of  travel.  Statisticians  have 
made  figures  to  show  that  cruising  on  a 
modern  steamer  is  as  safe  as  living  in  a 
large  hotel.  The  relative  rates  of  acci- 
dent insurance  charged  upon  the  various 
classes  of  "risks"  show  that  travel  by 
sea  is  safer  than  working  on  a  farm. 
The  employment  of  wireless  telegraphy 
for  the  purpose  of  sending  out  distress 
signals  constitutes  one  of  the  most  im- 
portant steps  taken  to  secure  the  safety 
of  the  passengers  and  crew.  The  law 
is  altogether  reasonable.  The  expense 
of  installing  wireless  telegraphy  is  not 
heavy,  and  the  many  uses  to  which  it  may 
be  put  commended  it  to  the  best-equipped 
steamers  before  the  law  was  passed  to 
compel  its  installation. 

A  figure  of  the  past  is  the  passenger 
who  could  be  described  as : 
"The  adventurous  man,  who  durst  the 

deep  explore, 
Oppose  the  winds  and  tempt  the  shelfy 
shore." 

Travel  on  first-class  steamers  has  be- 
come practically  ferry-boat  riding.  With 
the  added  safeguard  of  wireless  it  be- 
comes even  more  so.  The  problem  of  the 
rival  lines  nowadays  is  how  best  to  amuse 
their  patrons  to  prevent  the  crossing 
from  being  humdrum. 


■ 
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Banquet  Tendered  President  Farrar 

"Edgar  H.  Farrar,  president  of  the 
American  Bar  Association,  was  the  guest 
of  honor  at  a  banquet  at  the  Grunewald 
Hotel,"  says  the  Picayune,  "the  same  be- 
ing tendered  by  the  Louisiana  Bar  Asso- 
ciation and  members  of  the  American 
Bar  Association." 

Before  the  banquet  was  served,  an  ad- 
dress was  made  by  E.  H.  Randolph,  pres- 
ident of  the  Louisiana  Bar  Association. 
His  subject  was,  The  Appreciation  of  the 
Bar  of  the  State  of  the  Election  of  Mr. 
Farrar  as  President  of  the  American  Bar 
Association. 

"It  is  a  grateful  occasion  to  be  here  to- 
night to  express  our  appreciation  of  the 
high  honor  conferred  by  the  American 
Bar  Association  in  the  selection,  for  its 
president,  of  our  distinguished  brother 
lawyer,  Edgar  H.  Farrar,"  said  Mr.  Ran- 
dolph. "It  is  not  ungracious  to  say  that 
in  this  selection  the  beneficiary  confers 
upon  the  association  the  same  honor 
which  he  received.  The  man  honors  the 
place  no  less  than  the  place  honors  the 
man." 

In  his  toast  to  "Our  Guest  at  the  Uni- 
versity of  Virginia,"  Mr.  E.  M.  Hudson 
said : 

When  he  entered  the  honored  pre- 
cincts of  that  high  school,  like  every 
other  student,  he  received  a  message, — 
inaudible  to  the  ears,  but  sounding  in 
deep  tones  in  the  soul  of  him.  The  im- 
port of  this  message  is  best  expressed, 
I  think,  in  Shakspeare's  words: 

"If  you  were  born  to  honor,  show  it  now. 
If  put  upon  you,  make  the  judgment 
good 

That  thought  you  worthy  of  it." 

A  message,  indeed,  of  welcome,  of 
warning,  and  inspiration. 

One  of  our  poets,  from  a  heart  wrung 
with  anguish,  has  bewailed  these  modern 
times: 


"Of  atom  force  and  chemic  stew 
Nor  Socrates  nor  Caesar  knew ; 
But  the  old  ages  knew  a  plan — 
The  lost  art — how  to  mold  a  man." 

But  this  art  has  not  been  lost  forever, 
for  Thomas  Jefferson  found  it,  planted 
it  in  the  University  of  Virginia,  where  it 
has  taken  deep  root,  grown,  flourished, 
and  borne  ripe  fruit  in  the  lives  of  its 
students. 

Charles  F.  Buck  in  dealing  with  his 
subject,  "Our  Guest  as  a  Lawyer,"  re- 
ferred to  some  of  the  notable  achieve- 
ments of  Mr.  Farrar.  He  referred  to 
the  many  constitutional  questions  which 
Mr.  Farrar  has  taken  up  and  fought  to 
successful  conclusions  when  the  odds 
seemed  at  first  blush  to  be  against  him. 

Judge  John  St.  Paul  spoke  on  "Our 
Guest  in  His  Relations  with  the  Judici- 
ary." He  told  of  many  of  the  notable 
characteristics  of  Mr.  Farrar.  He  said 
that  in  a  lawsuit  he  sometimes  made  a 
terrible  arraignment  of  an  argument  ad- 
vanced by  opposing  counsel,  but  never 
directed  the  arraignment  against  the  man. 

J.  J.  McLoughlin,  in  speaking  on  "A 
Little  Nonsense  Now  and  Then,"  kept 
the  banqueters  convulsed  with  laughter. 
Early  in  the  evening  reference  had  been 
made  to  the  greatness  of  T.  J.  Semmes, 
deceased. 

"You  don't  want  to  forget  the  Creole 
lawyer  who  wrote  the  Civil  Code  of 
Louisiana,  when  you  talk  about  great 
lawyers,"  said  Mr.  McLoughlin. 

"Most  any  lawyer  can  go  to  the  Su- 
preme Court  and  win  the  prize  in  the 
'lottery'  once  in  a  while,  but  every  law- 
yer cannot  'cuss  out'  the  court  and  be 
right  every  time." 

Congressman  A.  P.  Pujo,  of  Lake 
Charles,  was  the  last  speaker  next  to  Mr. 
Farrar.  He  spoke  on  Mr.  Farrar  as 
"Our  Guest  as  a  Citizen."  Mr.  Pujo  has 
been  an  intimate  friend  of  Mr.  Farrar's 
for  the  last  twenty-five  years.  He  paid 
him  a  marked  compliment  when  he  said : 
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"Had  he  not  been  a  good  citizen  he  could 
not  have  been  the  great  lawyer  that  he  is, 
and  could  not  have  attained  to  such 
prominence  in  the  profession." 

Mr.  Farrar  as  "Our  Guest"  responded 
last.  With  a  voice  full  of  emotion  he  de- 
clared that  he  was  simply  overwhelmed. 
He  referred  to  the  fact  that  he  had  been 
a  practising  lawyer  in  Louisiana  for  thir- 
ty-eight years,  and  that  it  was  particular- 
ly pleasant  to  him  to  know  that  the  men 
with  whom  he  had  exchanged  blow  for 
blow  still  loved  him  as  a  man  and  a  law- 
yer. 

"If  I  have  made  any  wounds  I  am  will- 
ing, ready,  and  anxious  to  heal  them,"  he 
said. 

He  said  that  the  honor  conferred  on 
him  by  the  American  Bar  Association 
was  greater  than  any  honor  which  could 
have  been  conferred  on  him  by  any  King- 
dom and  signed  by  the  chancellor  of  any 
Empire.  He  said  that  it  was  right  that 
the  Louisiana  Bar  Association  should 
take  the  greater  part  of  the  honor. 

He  claimed  much  for  the  judiciary,  and 
said  the  duties  devolving  on  the  members 
of  the  judiciary  were  the  greatest  and 
most  responsible  ever  conferred  on  men. 
He  pleaded  for  a  clean  bar,  for  from  the 
men  of  the  bar  must  come  the  members 
of  the  judiciary,  which  make  the  bul- 
wark of  American  liberties. 

In  referring  to  the  American  Bar  As- 
sociation, he  said  it  was  an  association 
to  hold  up  the  standard  of  the  Ameri- 
can bar.  "It  is  founded  on  a  code  of 
ethics  and  good  laws,"  he  said.  "Its 
purpose  is  to  teach  the  millions  of  people 
in  this  country  that  they  must  make  the 
laws  which  they  must  later  obey,  and  that 
they  must  not  change  these  laws  blindly." 

Law  Reform 

Bar  Associations  in  many  of  the  states, 
says  the  Philadelphia  Press,  have  taken 
up  the  cause  of  reformed  judicial  proce- 
dure. Justice  Brewer,  in  his  lifetime, 
sought  earnestly  to  impress  on  lawyers 
the  necessity  of  such  reform.  The  criti- 
cism of  court  methods  and  of  their  fail- 
ure to  answer  the  purpose  for  which 
they  were  created,  simply,  promptly,  and 
economically  has  become  very  loud  and 
frequent.    It  is  far  better  that  reforms 


should  come  from  within  than  be  forced 
on  the  courts  and  the  bar  from  without. 
President  Taft  has  been  very  emphatic 
in  expressing  his  dissatisfaction  with  the 
procedure  of  our  courts,  both  in  criminal 
and  civil  cases. 

Recently  one  of  the  monthly  magazines 
contained  a  long  list  of  cases  decided, 
which  was  appropriately  entitled,  "Follies 
in  Our  Criminal  Procedure."  One  of 
the  cases  cited  was  from  Montgomery 
county,  in  Pennsylvania,  where  the  of- 
fender escaped  through  the  quashing  of 
the  indictment,  because  the  latter  stated 
correctly  the  exact  date  on  which  the  of- 
fense was  committed,  instead  of  saying 
"on  or  about"  a  certain  date.  A  South 
Carolina  case  is  given  which  illustrates 
how  justice  is  defeated  by  legal  legerde- 
main when  ruthless  logic  is  untcinpered 
by  common  sense.  Two  pianolas  had  been 
stolen,  and  the  thief  was  indicted  for 
the  larceny  of  "two  pianos."  His  law- 
yer argued  that  he  could  not  be  con- 
victed of  stealing  a  piano,  because  it 
was  not  claimed  that  a  piano  was  stol- 
en, and  he  could  not  be  convicted  of 
stealing  a  pianola  on  an  indictment 
charging  the  theft  of  a  piano.  This 
logic  was  irresistible  and  the  accused 
was  discharged.  He  was  immediately 
rearrested  and  a  new  indictment  charged 
him  with  the  larceny  of  a  pianola,  but 
when  the  case  came  to  trial  his  lawyer 
was  able  to  prove  by  the  testimony  of 
experts  that  a  piano  and  pianola  were 
the  same  thing.  This  being  established 
to  the  satisfaction  of  the  court,  and  as 
the  defendant  had  already  been  tried  for 
stealing  the  piano,  the  court  ruled  that 
he  could  not  be  tried  twice  for  the  same 
offense,  and  he  was  again  discharged, 
and  went  unpunished. 

This,  basing  the  administration  of  jus- 
tice on  words  rather  than  substance, 
brings  the  courts  into  a  contempt  from 
which  they  cannot  escape  except  by  re- 
form from  within.  The  South  Carolina 
case  is  an  extreme  one,  yet  failures  of 
justice  by  interpretation  differing  from 
the  pianola  case  in  degree  rather  than 
in  kind  are  very  common.  The  bar  in 
many  states  is  quite  alive  to  this  abuse. 
The  State  Bar  Association  of  Kansas  has 
brought  about  a  considerable  measure 
of  judicial  reform  in  that  state.  The 
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Bar  Association  of  the  city  of  New  York 
has  before  it  an  elaborate  committee  re- 
port outlining  methods  of  reform  in  court 
procedure.  A  Massachusetts  commis- 
sion has  recently  made  a  report  on  that 
old  abuse  of  "delay  of  justice."  The 
American  Bar  Association  has  the  sub- 
ject under  consideration  by  an  influential 
committee. 

Verdict  by  Three  Fourths  of  Jury 

In  discussing  the  question  of  a  change 
in  the  method  of  selecting  jurors  for  the 
courts,  Mr.  A.  C.  Binswanger,  of  the 
Baltimore  bar,  called  attention  to  the  fact 
that  at  the  annual  meeting  of  the  Mary- 
land State  Bar  Association,  at  Old  Point 
Comfort,  in  July  of  last  year,  a  resolu- 
tion was  introduced  by  Mr.  William  B. 
Smith,  former  member  of  the  house  of 
delegates,  asking  that  a  committee  draft 
a  constitutional  amendment  providing 
that  in  all  civil  actions  and  in  all  criminal 
cases  not  amounting  to  felony  three 
fourths  of  the  jury  may  render  a  verdict, 
and  that  the  jury  in  criminal  cases  shall 
be  judges  of  the  facts  only,  and,  further, 
that  this  amendment  be  submitted  to  the 
general  assembly  for  passage. 

Mr.  Binswanger  said : 

"Why  should  unanimity  be  required  in 
juries  when  it  is  no  longer  required  in 
any  human  undertaking  or  obligation. 
The  old  common  law  was  jealous  of  the 
liberty  rights  of  the  individual.  Our 
present  test  is  in  the  greatest  good  to  the 
greatest  number,  the  individual  counts 
for  nothing;  he  is  only  a  factor  in  making 
up  the  general  average.  The  old  Greek 
idea  of  the  state  was  that  the  best  gov- 
erned one  was  wherein  the  slightest 
wrong  done  to  the  meanest  individual 
was  the  greatest  crime  against  the  com- 
monwealth,— take  care  of  the  little  things 
and  the  big  ones  are  protected. 

"Where  a  man  is  in  jeopardy  for  his 
life,  or  the  punishment  be  life  imprison- 
ment, unanimity  might  well  be  required, 
and  he  escape  if  the  jury  so  find;  in  all 
other  cases  a  majority  of  the  jury  are  as 
capable  of  rendering  a  verdict  that  is 
proper  and  exact  justice  as  the  electorate 
at  any  election  where  one  vote  can  deter- 
mine the  result.    When  the  judges  of 


our  highest  tribunal  divide  evenly  on  a 
question,  the  decision  of  the  lower  court 
is  affirmed,  whether  right  or  wrong; 
when  they  divide  five  to  four,  rights  of 
property  and  liberty,  no  matter  how 
large  or  important,  are  adjudicated.  Then 
why  cannot  the  common  people  who  make 
up  juries  divide  on  questions  of  fact, 
when  those  learned  in  the  law  divide  on 
matters  of  law  and  fact?  At  the  pres- 
ent writing  it  is  only  necessary  for  a  de- 
fendant to  get  one  member  of  the  jury 
on  his  side,  and  the  jury  is  hung ;  and  the 
same  with  the  criminal,  although  the 
state  and  the  litigants  are  put  to  great 
expense." 

Lawyers'  Court  of  Compulsory  Arbitration 

In  his  address  as  president  of  the  Mis* 
sissippi  State  Bar  Association,  Hon. 
Thomas  II.  Somerville  said  : 

The  tendency  of  the  lawmakers  to 
create  new  courts  and  administrative 
agencies  reminds  us  of  the  lawyers'  court 
of  compulsory  arbitration  recently  in- 
augurated in  Pittsburg.  Pennsylvania. 
It  is  reported  that  this  novel  tribunal  is 
giving  entire  satisfaction  to  the  bar  asso- 
ciation by  which  it  was  created,  that  it 
has  saved  the  work  of  the  judges  of  the 
common  pleas  courts  in  cases  tried  with- 
out appeals,  and  that  it  has  a  most  de- 
terrent effect  upon  vicious  and  unmerito- 
rious  litigation.  Counsel  for  either  party 
may  have  the  case  referred  to  the  law- 
yers' court,  in  accordance  with  the  pre- 
scribed rules.  Either  party  may  appeal 
from  an  award.  If  no  appeal  is  taken, 
execution  goes  as  upon  a  judgment.  It  is 
now  proposed  to  have  questions  of  law 
certified  in  this  court  so  that  such  ques- 
tions may  be  passed  upon  without  a  re- 
trial of  issues  of  fact.  Such  a  measure 
should,  of  course,  be  so  guarded  as  not 
to  interfere  with  constitutional  rights,  nor 
invade  the  province  of  the  courts,  but 
be  made  the  means  of  helping  and  pro- 
moting their  work.  It  is  said  that  mem- 
bers of  the  able  and  honored  Natchez 
bar,  whose  guests  we  are,  have  been  long 
accustomed,  by  voluntary  agreement,  to 
settle  questions  of  law  and  fact  in  their 
cases,  without  the  labor  and  expense  of 
court  and  jury  trials. 
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A  department  dedicated  to  the  judges  and 
lawyers  of  the  future. 
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Cincinnati  Law  School. 


The  Cincinnati  Law  School  began  its 
seventy-eighth  year's  work  on  September 
27th.  The  opening  address  was  given  by 
Hon.  Albert  Bettinger. 

Eldon  R.  James,  who  has  for  a  number 
of  years  been  instructor,  has  been  elect- 
ed to  a  professorship  in  the  school.  The 
subject  of  constitutional  law,  taught  for 
so  many  years  by  Prof.  Henry  A.  Mor- 
rill, and  after  his  retirement  from  the 
school,  by  Governor  Harmon,  will  here- 
after be  taken  by  Prof.  Robert  C.  Pugh. 
Sales  and  insurance  will  be  taught  by 
Benton  Oppenheimer. 


When  the  Columbia  University  .re- 
sumed its  regular  sessions  September  28 
a  new  law  and  political  science  building 
was  opened  to  students.  It  will  be 
known  as  Kent  Hall.  It  cost  approxi- 
mately $500,000.  The  sum  for  building 
it  was  given  anonymously. 

Built  of  over-burned  brick,  trimmed 
with  limestone,  the  new  structure  is  set 
upon  a  base  of  granite  extending  from 
the  street  level  to  the  level  of  the  first 
floor.  Its  exterior  dimensions  are  205 
feet  by  53  feet  8  inches  and  its  height  is 
about  82  feet  above  the  street  level. 

As  might  be  expected  of  a  law  school 
Kent  Hall  has  a  well-equipped  library, 
but  it  is  more  than  that, — it  is  extraordi- 
nary in  size  and  completeness.  It  extends 
the  entire  length  of  the  building.  The 
shelf  capacity  is  25,000  volumes,  and 
there  are  tables  and  chairs  for  about  335 
students.  Additional  shelf  room  will  be 
provided  by  book  stacks  for  80,000  vol- 
umes, and  there  is  said  to  be  available 
space  for  double  this  number. 

No  attempt  is  made  by  the  Columbia 
Law  School  authorities  to  arrange  the 
work  for  the  convenience  of  students  oth- 
erwise occupied  during  the  day.  In  im- 
proving the  standard  of  the  school  the 
requirements  for  admission  have  been 


steadily  increased,  so  that  the  school  since 
1903  has  been  upon  a  post-graduate  basis. 
Kent  Hall  gets  the  name  from  Chancellor 
James  Kent,  author  of  the  Commentaries. 
Chancellor  Kent  was  connected  with  the 
Law  School  for  more  than  fifty  years. 

Georgetown  University  Law  School. 

Opening  exercises  of  the  Georgetown 
University  Law  School  were  held  in  the 
assembly  hall  before  an  audience  of  stud- 
ents and  friends  that  filled  every  seat, 
packed  the  aisles  and  open  places,  and 
overflowed  into  the  hall. 

With  an  enrolment  larger  than  on  any 
previous  year  and  an  entering  class  of 
268  strong,  the  school  starts  out  with  a 
brighter  promise  than  ever  before. 

Justice  Clabaugh  referred  to  the  good 
fortune  of  the  school  in  obtaining  the 
services  as  a  member  of  the  faculty  of 
Hannis  Taylor,  former  ambassador  to 
Spain,  who  will  lecture  on  international 
law  and  foreign  relations  of  the  United 
States. 

Among  those  seated  on  the  platform 
were  Chief  Justice  Shepard,  of  the  court 
of  appeals;  Justices  Gould  and  Wright, 
of  the  district  supreme  court ;  George  E. 
Hamilton,  D.  W.  Baker.  J.  Nota  McGill, 
Charles  A.  Douglas,  District  Attorney 
Clarence  R.  Wilson,  William  Henry 
White,  John  W.  Yerkcs,  and  J.  C.  Ad- 
kins. 

University  of  Pennsylvania. 

The  Law  School  of  the  University  of 
Pennsylvania  opened  September  26th, 
when  many  changes  in  the  curriculum 
were  announced.  The  course  in  Black- 
stone,  which  has  been  given  for  many 
years,  has  been  found  antiquated  and  has 
been  discontinued.  The  following  new 
courses,  which  are  elective,  have  been 
added  this  year:  Specific  performance, 
fraud,  accident  and  mistake  in  equity, 
equitable  doctrines,  domestic  relations, 
criminal  procedure,  and  civil  procedure. 
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New  Harvard  Law  Course.  Washington  College  of  Law. 


By  a  recent  vote  the  corporation  estab- 
lished a  fourth  year  of  work,  leading  to 
the  degree  of  J.  D.  (Juris  Doctor).  This 
will  be  conferred  on  graduates  of  the 
Harvard  Law  School,  and  those  of  other 
schools,  qualified  to  be  members  of  the 
Association  of  American  Law  Schools, 
upon  one  year's  residence  after  receiving 
the  bachelor's  degree. 

George  Washington  University. 

The  Department  of  Law  of  the  George 
Washington  University  opened  its  doors 
September  28  for  its  forty-sixth  session. 
Its  course  of  instruction,  originally  cov- 
ering but  two  years,  has  been  gradually 
expanded  and  strengthened,  following 
the  recommendations  of  the  American 
Bar  Association,  until  it  now  requires 
three  years. 

To  supplement  moot  court  work  and 
to  give  the  student  a  more  finished  legal 
education,  courses  in  brief  making  and 
the  preparation  of  legal  instruments  will 
be  inaugurated  this  coming  season. 

University  of  South  Carolina  School  of  Law. 

Professor  John  P.  Thomas,  Jr.,  was 
elected  dean  of  the  Law  School  at  the 
University  of  South  Carolina  at  the  last 
meeting  of  the  board  of  trustees. 

The  new  dean  graduated  at  the  Uni- 
versity in  the  class  of  72-73  and  was  ad- 
mitted to  the  bar  of  South  Carolina  in 
1880.  He  has  practised  law  in  Columbia, 
South  Carolina,  for  the  past  thirty  years, 
and  is  now  a  member  of  the  firm  of 
Thomas  &  Lumpkin.  He  is  the  author  of 
Thomas's  Digest  of  the  Reports  of  South 
Carolina  and  of  several  pamphlets  on 
historical  and  literary  subjects.  For  sev- 
eral years  past  he  has  been  one  of  the 
commissioners  from  his  state  on  uniform 
state  laws.  The  legislature  of  South 
Carolina  at  its  last  session  passed  an  act 
raising  the  standard  of  admission  to  the 
bar,  and  providing  for  a  state  board  of 
examiners.  This  will  doubtless  residt 
in  an  increased  attendance  on  the  Law 
School,  which  is  the  only  one  in  the  state. 


The  Washington  College  of  Law  began 
its  fifteenth  year  on  Friday  evening,  Sep- 
tember 30th,  with  halls  crowded  to  their 
full  capacity.  The  dean  and  founder. 
Mrs.  Ellen  Spencer  Mussey,  presided, 
making  a  brief  opening  address,  closing 
with  an  appeal  to  the  student  body  to 
"look  for  the  best  in  their  fellow  stu- 
dents and  the  faculty,  and  in  return  to 
give  their  best  as  the  faculty  would  also 
do."  Prof.  Hegarty  spoke  on  the  com- 
mon law  as  expounded  by  Blackstone : 
the  new  member  of  the  faculty,  Prof. 
George  Amory  Maddox,  spoke  on  his 
subject,  the  law  of  personal  property: 
Prof.  John  K.  Laskey  spoke  on  the  law  of 
evidence,  which  he  has  taught  success- 
fully for  fifteen  years:  Prof.  William 
Symons,  of  the  Patent  Office,  spoke  on 
the  law  governing  registrations  and  pat- 
ents; Prof.  Chas.  W.  Fitts  spoke  on  the 
general  subject  of  pleading:  and  Prof. 
Helen  E.  Jamison,  assistant  professor  of 
common-law  pleading,  spoke  of  the  out- 
lines recently  prepared  for  the  junior 
class.  Prof.  Paca  Oberlin  spoke  on  his 
subjects,  constitutional  law  and  corpora- 
tion law. 

Prof.  Alfred  D.  Smith,  instructor  in 
moot  court  practice,  and  Mr.  George  H. 
Macdonald.  clerk  of  the  court,  told  amus- 
ing and  instructive  stories  of^  the  moot 
court  experiences.  Miss  Emma  M.  Gil- 
lett,  a  well-known  real-estate  lawyer  and 
one  of  the  founders  of  the  school,  made 
a  strong  appeal  both  to  men  and  women 
to  prepare  themselves  to  be  useful  as  citi- 
zens and  in  the  home  to  use  the  gifts  for 
the  betterment  of  home  and  state. 

The  enrolment  of  the  college  is  the 
largest  in  the  history  of  the  school,  and 
maintains  its  record  of  the  past  two  years 
of  about  equal  numbers  of  men  and  wom- 
en in  the  student  body. 

The  dean  reports  that  all  the  gradu- 
ates who  took  the  examination  for  admis- 
sion to  the  district  bar  in  June  passed, 
and  that  several  more  will  take  the  ex- 
amination in  December.  This  college  was 
established  primarily  to  give  women  at 
the  Capital  the  opportunity  to  study  law 
denied  them  in  the  other  white  law 
schools. 
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New  Law  Books 


"Race  Distinctions  in  American  Law." — 

By  Gilbert  Thomas  Stephenson,  A.  M., 
LL.B.  (D.  Appleton  &  Co.,  New  York.) 
$1.50  net. 

"This  book,"  states  the  author,  "is  not 
meant  to  be  a  legal  treatise.  Although 
the  sources  arc,  in  the  main,  constitu- 
tions, statutes,  and  court  reports,  an  ef- 
fort has  been  made  to  state  the  principles 
in  an  untechnical  manner."  Mr.  Steph- 
enson's work,  however,  is  well  worth 
perusal  by  the  practising  lawyer.  It 
deals  with  a  vital  problem  affecting  mil- 
lions of  our  citizens,  and  calmly  discusses 
the  subject  from  the  standpoint  of  the 
laws  of  the  states  and  nation.  It  pre- 
sents such  interesting  questions  as  the 
so-called  "Black  Laws."  "Intermarriage 
and  Miscegenation,"  "Civil  Rights  of  Ne- 
groes," "Separation  of  Races  in  Public 
Schools  and  Conveyances,"  the  "Negro 
in  the  Court  Room,"  "Suffrage,"  and 
"Race  Distinctions"  generally.  The  text 
is  supported  by  copious  citations  and  ref- 
erences, and  is  especially  valuable  as  a 
comparative  study  of  our  laws. 

"A  Lawyers  Recollections." — By  George 
A.  Torrey,  of  the  Massachusetts  Bar. 
(Little,  Brown,  &  Co.,  Boston.)  $1.50 
net. 

The  author,  who  has  followed  the  law 
for  a  period  of  half  a  century,  has  set 
down  in  an  entertaining  way  some  of  the 
interesting  experiences  of  a  long  and 
useful  life. 

Mr.  Torrey  began  his  professional  ca- 
reer as  a  country  lawyer,  but  later  ac- 
quired a  large  city  practice  and  became 
counsel  to  the  Fitchburg  Railroad.  He 
has  gathered  in  his  book  much  that  is  of 
interest  regarding  the  customs  of  a  half 
century  ago,  together  with  many  anec- 
dotes of  bench  and  bar.  The  work  will 
interest  both  general  readers  and  law- 
yers. He  relates  that  the  senior  partner 
of  the  firm  with  which  he  studied  "used 
to  arrive  at  the  office  every  morning  at 
eight  o'clock,  remaining  until  one,  when 
he  dined.    Returning  at  two  o'clock  he 


stayed  until  six,  when  he  went  to  supper. 
After  supper  he  returned  to  the  office 
and  never  left  before  eight  o'clock,  and 
sometimes  later,  receiving  clients  and  do- 
ing office  work  in  the  evening  exactly 
the  same  as  during  the  day.  That  is  the 
way  lawyers  lived  and  worked  in  185°). 
and  there  was  very  little  nervous  pros- 
tration nor  were  many  long  vacations  re- 
quired." 

"From  Court  to  Court"— By  Eugene  F. 
Ware  of  the  Kansas  City  Bar.  Printed 
by  the  author.  4th  ed.  $2. 

This  pamphlet  sets  forth  the  method  of 
taking  cases  from  a  state  court  to  the 
United  States  Supreme  Court.  It  dis- 
closes the  two  methods  by  which  this 
may  be  accomplished,  and  is  replete  with 
valuable  suggestions.  It  discusses  such 
topics  as  "What  is  the  highest  court  of 
a  state  ?"  "What  is  a  Federal  question  ?" 
— as  well  as  how  to  raise  such  a  ques- 
tion, and  the  procedure  involved  in  per- 
fecting and  prosecuting  an  appeal.  The 
treatise  is  accompanied  by  a  collection  of 
forms  and  a  tabulation  of  rules  showing 
what  to  do  under  forty-two  different  con- 
ditions. 

Archer's  "EthicaJ  Obligations  of  a  Lawyer." 

—1  vol.  $3. 

Hagar  &  Alexander's  "Bankruptcy  Forms, 
Annotated." —  1  vol.  Buckram,  $6.50. 
Sold  in  combination  with  Collier  on 
Bankruptcy,  8th  ed.  1  vol.  (Price. 
$7.50.)    The  two  in  one  order,  $13.50. 

"The  National  Bank  Act  and  Its  Judicial 
Interpretation." — 4th  ed.  By  Albert  S. 
Bolles.   1  vol.   Buckram,  $5. 

Cook's  "Annotated  Criminal  Code  and 
Penal  Law.  1910."— (New  York.)  $7.50. 


Gilbert's  "Annotated  Code  of  Civil  Proce- 

,"_(New  York.)    1  vol.  $10. 
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"The  Complete  U.  S.  Commissioner's  Man-  "Index-Digest  of  the  Reports,  Rulings,  and 
ual  of  Practice." — By  Barrett  R.  Welling-  Decisions  of  the  Interstate  Commerce  Commis- 
ton.   1  vol.  $2.  »on ."  —By  A.  B.  VanBuren.    1  vol.  §5. 


Frost  on  "Incorporation  and  Organization  of  "Annotations  for  the  Birdseye,  Cuinrning  & 
Corporations." -4th  ed.    1vol.    $5.  Gilbert's  Consolidated  Laws,  1910."— (New 

York.)  $1. 

Hun  it  Smith's  "Official  Court  Rules." — 
(New  York.)    1  vol.    $4.50.  Wheless  on  "The  Laws  of  Mexico  in  Eng- 

lish."— A  compendium  of  Mexican  law, 

"Appellate    Jurisdiction    of   the    Federal    officially  authorized  by  the  Department  of 
Courts."— By  Frank  O.  Loveland.    1  vol.    Justice  of  Mexico.  2  vols.  $10. 
$6.50. 

Bender's  "Practice  Time  Table."  —(New 
"Bender's   Health  Officers'  Manual  and    York.)    1  vol.  $2. 
Public  Health  Law  of  the  State  of  New 

York."—  Edited  by  Charles  J.  Hailes.  1  "Blackburn  on  Sales."— 3d  English  ed. 
vol.   Buckram,  $2.  By  W.  N.  Raeburn  and  L.  C.  Thomas. 

1  vol.  Half  calf,  $7.50. 

BattershaD   on   "Domestic  Relations."— 1 
vol.   $5.  Perry  on 'Trusts  and  Trustees." — 6th  ed. 

2  vols.  $13. 

"Cases  on  Insurance." — Bv  George  Rich- 
ards.   1vol.   Cloth,  $3.5(3.  Benders  "Village  Laws."— ( New  York.) 

1  vol.  $5. 

"Report  ol 

Jr.   1  vol.   Buckram,  $5.  Mississippi  State  Bar  Association. 
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"Supplement  to  Drinker  on  the  Interstate 
Commerce  Act." — By  Henry  S.  Drinker,       "Report  of  the  Fifth  Annual  Meeting  of  the 


Alaska. 

"The  Forty-Ninth  Star  on  the  Flag." 
— 17  Case  and  Comment,  228. 
Attorneys. 

"A  Point  in  Professional  Ethics." 
(Defense  of  One  Known  to  Be  Guilty.) 
—14  Law  Notes,  87. 

Aviation. 

"Aviation  and  Wireless  Telegraphy  as 
Respects  the  Maxims  and  Principles  of 
the  Common  Law." — 42  Giicago  Legal 
News,  31. 

Brokers. 

"Mercantile  Agency." — 32  Australian 
Law  Times,  15. 


Canal  Zone. 

"Canal  Zone  Laws  and  the  Judiciary." 
— 17  Case  and  Comment,  220. 

Christianity. 

"Christianity  as  Part  of  the  Law  of 
Pennsylvania."— 15  Dickinson  Law  Re- 
view, 1. 

Conspiracy. 

"Conspiracy  in  Fraudulent  Entries  of 
Government  Land." — 71  Central  Law 
Journal,  219. 

Costs. 

"Costs  of  Next  Friends." — 32  Austra- 
lian Law  Times,  13. 


Digitized  by  Google 


Recent  Articles  in  La 

Criminal  Law. 

"The  Powers  of  the  Home  Secretary 
and  the  Court  of  Criminal  Appeal." — 74 
Justice  of  the  Peace,  422,  434. 

Dentists. 

"Unqualified  Dentists." — 74  Justice  of 
the  Peace,  410. 

Equity. 

"A  Glance  at  Equity  Jurisdiction  in 
Certain  Lines,  and  at  the  Question 
Whether  It  Is  Duly  Appreciated, — a  Crit- 
icism of  the  case  of  Strawn  v.  Trustees 
of  Jacksonville  Female  Academy." — 71 
Central  Law  Journal,  203. 
Evidence. 

"Shall  the  Legal  Presumption  of  In- 
nocence be  Regarded,  by  the  Jury,  as 
Evidence." — 16  Virginia  Law  Register, 
340. 

Fraudulent  Conveyances. 

"Frauds  and  Preference." — 42  Chi- 
cago Legal  News,  59. 

Fuller. 

"Chief  Justice  Fuller."— 14  Law 
Notes,  86. 

Injunction. 

"Origin  of  the  Writ  of  Injunction."— 
71  Central  Law  Journal,  168. 

Korea. 

"The  Opening  of  Korea  by  Commo- 
dore Shufeldt."— 25  Political  Science 
Quarterly,  470. 

Landlord  and  Tenant. 

"Underlessee  and  Covenant  not  to  As- 
sign."— 32  Australian  Law  Times,  14. 

Law  Reform. 

"Pleading  Reform  for  Illinois."— 42 
Chicago  Legal  News,  30. 

License. 

"The  Licensing  (Consolidation)  Act, 
1910."— 74  Ttistice  of  the  Peace,  447, 
458. 

"Publicans  and  Music  Licenses."— 74 
Justice  of  the  Peace,  409. 

Master  and  Servant 

"The  Proposed  Compensation  Law." — 
71  Central  Law  Journal,  185. 

"Judicial  Views  of  the  Restriction  of 
Women's  Hours  of  Labor." — 25  Politi- 
cal Science  Quarterly,  420. 

Obscenity. 

"Varieties  of  Criteria  of  Guilt  in  Ob- 
scenity Cases." — 71  Central  Law  Jour- 
nal, 150. 
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Panama. 

"Our  Socialistic  State  of  Panama." — 
17  Case  and  Comment,  226. 

Philippines. 

"A  Decade  of  Juridical  Fusion  in  the 
Philippines."— 17  Case  and  Comment, 
215. 

Porto  Rico. 

"Americanizing  an  Old  System  of 
Law."— 17  Case  and  Comment,  218. 

Practice 

"Principles  of  Practice  Reform."— 71 
Central  Law  Journal,  221. 

Real  Property. 

"Effect  on  Real  Estate  Values  of  the 
San  Francisco  Fire."— 25  Political 
Science  Quarterly,  458. 

Receiving  Stolen  Property. 

"  'Found  in  the  Possession  of  Such 
Person' — I." — 74  Justice  of  the  Peace, 
457. 

Records. 

"Registration  of  Title- Report  of  Scot- 
tish Commission." — 45  Law  Journal,  556. 

Socialism. 

"Marxism  versus  Socialism.  V." — 25 
Political  Science  Quarterly,  393. 

Sociology. 

"Recent  Advances  in  Sociology." — 25 
Political  Science  Quarterly,  500. 

Subrogation. 

"Subrogation  of  the  Surety,  in  Vir- 
ginia."—16  Virginia  Law  Register,  321. 

Taxes. 

"The  'Crown  and  Shuttle'  Case." 
(Effect  of  Increase  of  License  on  As- 
sessment of  Licensed  Premises. — 74  Jus- 
tice of  the  Peace,  445. 

Telegraphs. 

"Aviation  and  Wireless  Telegraphy  as 
Respects  the  Maxims  and  Principles  of 
the  Common  Law." — 42  Chicago  Legal 
News,  31. 

Trial. 

"Arguments  from  Testimony." — 17  Case 
and  Comment,  223. 

"Directing  Verdicts."— 16  Virginia 
Law  Register,  401 . 

Uniform  Legislation. 

"Reciprocal  Legislation." — 25  Political 
Science  Quarterly,  435. 


Quaint  and  Curious 

Odd  legal  incidents  gleaned  from  modem  chronicles. 


Law  and  Hocus-Pocus.  —Six  suspected 
pickpockets,  after  being  fined  in  the  Cov- 
ington police  court  and  ordered  to  leave 
town,  are  said,  according  to  the  Cincin- 
nati Times-Star,  to  have  turned  to  their 
attorney  and  asked :  "How  much  do  we 
owe  you?"  "Fifty  dollars,"  was  the  an- 
swer. 

"Cheap  at  half  the  price,"  said  the 
social  Dick  Turpins. 

Then  they  handed  the  barrister  the 
fifty.  In  the  strenuousness  of  their  grat- 
itude they  closed  in  around  him  and 
shook  his  hand.  They  do  the  same  things 
occasionally  on  the'  back  of  crowded 
street  cars.  Only  on  such  occasions  the 
practice  is  facetiously  referred  to  as  "the 
wedge  game." 

The  attorney  was  surprised  at  the  ex- 
tent of  the  men's  gratitude.  Afterwards 
he  fell  to  thinking  it  over.  Mechanically 
he  felt  in  his  pocket  for  the  fifty.  It  was 
gone.  The  pickpockets  had  stolen  their 
own  fee  from  the  lawyer  who  defended 
them. 

An  ancient  playwright.  Charles  Mack- 
lin,  wrote  in  "Love  a  la  Mode,"  "  The 
law  is  a  sort  of  hocus-pocus  science,  that 
smiles  in  yer  face  while  it  picks  your 
pocket ;  and  the  glorious  uncertainty  of  it 
is  of  mair  use  to  the  profession  than  the 
justice  of  it."  Probably  the  light  fin- 
gered gentry  were  not  familiar  with  this 
quotation,  but  anyway  "they  smiled  into 
his  face  as  they  did  it."  He  felt  their 
grasp  of  gratitude  and  innocently  took  it 
for  its  face  value,  while  the  pickpockets 
laughed  within  themselves  at  the  "hocus- 
pocus"  game  they  were  working  upon  a 
limb  of  the  law. 

Not  Interested. — An  amusing  incident 
happened  the  other  day  in  a  justice's 
court  at  P.ellinijham,  Washington,  pre- 
sided over  by  Henry  C.  Beach,  Esq.,  in 
the  trial  (before  a  jury  )  of  the  case  of 

the  State  of  W  ashington  v.   ,  for 

selling  intoxicating  liquor  to  an  adjudged 
habitual  drunkard.  Among  the  specta- 
tors was  a  Scotchman,  somewhat  under 


the  influence  of  liquor,  who  was  appar- 
ently very  much  interested  in  the  proceed- 
ings. The  evidence  was  all  in ;  the  de- 
fendant's attorney  had  presented  his  case 
and  the  prosecuting  attorney  was  mak- 
ing the  final  argument.  After  he  had 
stated  the  status  of  an  adjudged  habitual 
drunkard,  described  the  depths  to  which 
a  man  might  be  dragged  by  the  use  of 
intoxicants,  and  pictured  in  a  vivid  way 
the  horrors  of  the  life  of  a  toper,  the 
Scotchman,  arising  in  the  back  part  of 
the  room  and  raising  his  hand  to  his  fore- 
head in  a  salute  to  the  court,  said,  "Your 
Lordship,  may  I  be  excused  7  I  do  not 
find  anything  here  to  interest  me." 

Letters  of  Marque  and  Reprisal.— An  Iowa 
attorney  recently  received  a  card  from  a 
client,  complaining  that  a  debtor  who 
owed  him  a  balance  on  the  purchase  price 
of  a  horse  "never  shoes  up  or  never  rote 
me  or  aneything,"  and  ending  with  the 
war-like  injunction  "now  you  go  after 
him  and  get  soinctin  of  it  is  onelev  his 
hide." 

A  Mail  Order  Defense.  —Recently  the 
good  government  league  of  a  county  in 
Missouri  employed  a  Chicago  detective 
to  go  there  and  unearth  some  gambling 
dens  and  blind  tigers.  The  result  was 
that  a  number  of  men  were  indicted. 
When  the  case  of  one  of  them  was  called, 
no  one  answered  for  the  defendant,  and 
the  judge  had  him  brought  into  court. 
He  was  informed  of  the  nature  of  the 
charge  and  asked  if  he  was  ready  for 
trial.  He  saw  the  Chicago  detective  sit- 
ting there  ready  to  testify,  and.  turning 
to  the  court,  said,  with  much  seriousness  : 

"Judge,  I  can't  go  to  trial  now." 

"  Why  not  ?"  queried  his  Honor. 

The  defendant  hesitated  for  a  moment 
and  then  remarked,  with  a  twinkle  in  his 
eye:  "I  have  sent  to  Sears  &  Roebuck,  of 
Chicago,  for  a  good  lawyer  and  a  fidl  set 
of  witnesses,  and  not  one  of  them  has 
come  yet." 

"Get  ready  for  trial  to-morrow."  ob- 
served the  court,  with  a  smile. 
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Was  it  Battery  or  Larceny?— A  San 

Francisco  woman  swore  to  a  warrant  for 
the  arrest  of  her  next  door  neighbor  on 
a  charge  of  battery,  and  produced  a  hand- 
ful of  hair  as  exhibit  A.  She  said  that 
he  annoyed  her  by  ringing  her  door  bell 
when  he  was  laboring  under  a  "jag." 
When  she  opened  the  door  and  remon- 
strated with  him,  he  grabbed  her  by  the 
hair  of  her  head  and  tore  out  a  handful. 

"An  important  point  is  involved  in  this 
case."  said  the  judge.  "If  the  hair  is 
your  own,  then  battery  is  the  proper 
charge;  but  if  it  is  store  hair,  then  the 
charge  should  be  petty  larceny. 

Humane  Treatment  of  Books. — A  western 
lawyer  seeks  to  obtain  considerate  use  of 
his  library  by  stamping  upon  the  volumes 
the  following  directions : 

"DELLK'S  BOOK.  Do  not  remove 
it  from  his  office.  When  using  it,  do 
not  go  to  bed  in  it,  break  the  binding,  or 
soil  or  besmear  with  ink,  but  hold  up 
the  covers,  and  handle  with  care." 

Waltzed  with  a  Skeleton.  — A  sailor  be- 
came so  imbued  with  the  carnival  spir- 
it, says  the  San  Francisco  Call,  that  while 
passing  a  drug  store  he  broke  a  window, 
and,  reaching  in  his  hand,  seized  a  skel- 
eton that  was  on  exhibition  there,  lie 
waltzed  alontf  the  street  with  the  skele- 
ton in  his  arms,  and.  in  his  highly  exhil- 
arated state,  stepped  on  one  of  its  legs, 
breaking  it.  A  crowd  enjoyed  the  per- 
formance, which  continued  until  a  police- 
man approached  and  arrested  the  cul- 
prit for  malicious  mischief.  He  told  Po- 
lice Judge  Conlan  that  it  would  not  have 
happened  if  he  had  been  sober,  but  the 
judge  said  that  was  no  excuse  and  sent 
him  to  the  county  jail  for  three  months. 

Freak  Taxes.  — Henry  VIII.  taxed 
beards,  and  graduated  the  tax  according 
to  the  status  of  the  wearer.  For  ex- 
ample, the  sheriff  of  Canterbury  was  con- 
strained to  pay  the  sum  of  three  shill- 
ings and  fourpeuce  for  the  privilege  of 
sporting  his  venerable  whiskers.  Eliza- 
beth likewise  fixed  a  similar  tax  on  ev- 
ery beard  of  over  a  fortnight's  growth. 
Elizabeth  was  also  bent  on  making  the 
country  of  a  religious  turn  of  mind,  and 
all  who  stayed  away  from  church  on 


Sunday  rendered  themselves  liable  to  a 
fine.  In  1695  it  was  decided  that  the  ar- 
rival of  every  child  into  the  world  should 
be  greeted  by  a  tax.  The  birth  of  a  child 
to  a  duke  cost  the  proud  but  harassed 
father  thirty  pounds,  while  the  advent 
of  a  commoner's  child  into  the  world 
was  hailed  with  a  tax  of  two  shillings. 
Moreover,  it  was  an  expensive  matter 
to  die,  and  bachelors  and  widowers  also 
were  compelled  to  pay  for  the  privilege 
of  single  blessedness.  With  the  advent 
of  more  constitutional  days  freak  taxa- 
tion did  not  cease.  It  was  due  to  Wil- 
liam Pitt  that  the  window  tax  was  in- 
stituted. In  the  reign  of  George  I.  it 
was  necessary  to  have  a  license  in  order 
to  sell  hats.  Then  there  was  the  tax  on 
hair  powder  and  the  tax  on  watches  and 
clocks.  In  the  reign  of  George  III.  a 
duty  of  two  shillings  and  sixpence  was 
imposed  on  bricks.  At  a  later  period  in 
the  same  reign  bricks  were  divided,  for 
the  purposes  of  taxation,  into  common 
and  dressed  bricks,  and  the  duty  on  each 
kind  of  brick  was  regulated  according 
to  its  size. — T.  P/s  Weekly. 

England's  Old  Coal  Law.  — When  coal 
was  first  used  in  England  the  prejudice 
against  it  was  so  strong  that  the  House 
of  Commons  petitioned  the  King  to  pro- 
hibit the  use  of  the  "noxious"  fuel.  A 
royal  proclamation  having  failed  to  abate 
the  nuisance,  a  commission  was  issued  to 
ascertain  who  burned  coal  within  the  city 
of  London  and  its  neighborhood,  to  pun- 
ish them  by  force  for  the  first  offense, 
and  by  the  demolition  of  their  furnaces  if 
they  persisted  in  transgressing.  A  law 
was  finally  passed  making  it  a  capital  of- 
fense to  burn  coal  in  the  city,  and  only 
permitting  it  to  be  used  by  forges  in  the 
vicinity.  It  is  stated  that  among  the  rec- 
ords in  the  Tower  of  Ix>ndon  a  document 
was  found,  according  to  which  a  man 
was  hanged  in  the  time  of  Edward  I.  for 
no  other  crime  than  having  been  caught 
burning  coal. 

Manx  Laws. — Manx  laws,  as  Mr.  Hall 
Caine  has  pointed  out  in  the  London 
Chronicle,  are  far  more  favorable  to 
women  than  our  own.  Every  woman, 
widow  or  spinster,  in  the  Isle  of  Man. 
whether  she  be  owner,  occupier,  or  even 
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lodger,  enjoys  the  franchise  for  the  house 
of  keys  election.  A  law  respecting  wom- 
en, which  is  probably  unique,  was  re- 
pealed early  in  the  last  century,  after  be- 
ing in  force  240  years.  "If  a  man  take 
a  woman  against  her  will,  if  she  be  a 
wife,  he  must  suffer  death ;  if  she  be  a 
maid,  the  deemster  shall  give  her  a  rope, 
a  sword,  and  a  ring;  and  she  shall  have 
her  choice, — cither  to  hang  him  with  the 
rope,  cut  off  his  head  with  the  sword,  or 
marry  him  with  the  ring."  Popular  tra- 
dition relates  that  one  woman  who  in- 
sisted on  hanging  her  aggressor  repent- 
ed after  he  had  been  suspended  some 
time,  cut  him  down  and  offered  him  the 
ring.  He  took  it,  but,  remarking  that 
one  punishment  was  enough,  refused  to 
marry  her. 


New  Use  for  Lawyers.  — "The  United 
States  government  is  now  credited,"  says 
the  Emporia  Gazette,  "with  having  the 
finest  detective  service  in  the  world.  The 
organization  was  perfected  by  the  De- 
partment of  Justice,  and  Attorney  Gen- 
eral Wickersham  deserves  a  bouquet  for 
the  idea. 

"This  organization  has  been  in  com- 
mission only  a  short  time,  but  it  has  ac- 
complished remarkable  things,  and  is  just 
getting  warmed  up  to  its  work.  The 
arrest  of  the  sugar  grafters,  the  suppres- 
sion of  the  bucket  shops,  and  half  a  doz- 
en other  more  or  less  sensational  achieve- 
ments are  due  to  the  detective  force. 

"The  head  of  the  force  is  a  graduate 
of  Yale,  a  man  of  high  ability.  Before 
taking  his  present  job  he  was  a  success- 
ful lawyer.  The  idea  of  high  grade  de- 
tective work  of  an  original  kind  appealed 
to  him,  and  he  abandoned  the  law  to 
take  charge  of  this  government  bureau, 
lie  selects  his  own  assistants,  and  usually 
chooses  lawyers  of  an  adventurous  turn. 
Their  legal  training  is  considered  neces- 
sary in  order  that  they  may  always  work 
within  the  law. 

"Thus  the  evidence  that  they  accumu- 
late against  a  man  or  corporation  is  pret- 
ty sure  to  hold  good  in  court,  where  the 
evidence  gathered  by  an  ordinary  detec- 
tive is  apt  to  spoil  a  case. 

"This  admirable  bureau  has  been  so 
successful  in  its  brief  existence  that  it 


has  attracted  the  admiration  of  Scotland 
Yard  and  other  great  foreign  secret  serv- 
ice bureaus,  and  its  methods  arc  already 
being  imitated  and  adopted  bodily.  This 
means  that  the  old-fashioned  human 
sleuth  is  doomed.  Sherlock  Holmes,  who 
gets  down  on  his  knees  with  a  magnify- 
ing glass  to  examine  the  ashes  of  a  cigar, 
looks  like  a  rube  beside  the  new  educat- 
ed detective,  who  shuns  everything  spec- 
tacular, and  attracts  as  little  attention  as 
possible. 

"There  will  be  a  new  kind  of  detective 
fiction  in  a  year  or  two,  when  the  hack 
novelists  get  wise  to  this  government  in- 
novation. Instead  of  Old  Sleuth  and 
Nick  Carter,  with  their  false  whiskers 
and  green  spectacles,  we'll  have  ex- 
judges  of  the  supreme  court  on  the  trail 
of  second-story  men." 

Whereas. — The  following  notices  pub- 
lished in  the  Lyndonville  Union-Journal 
speak  for  themselves : 

notice. 

Whereas  my  wife,  Vera  Belle  Miller, 
has  left  my  bed  and  board  without  just 
cause  or  provocation,  I  hereby  forbid  all 
persons  harboring  or  trusting  her  on  my 
account,  as  1  shall  pay  no  bills  of  her  con- 
tracting after  this  date. 

Rufus  Miller. 
Lyndonville,  Vt.,  September  10,  1910. 


NOTICE. 

Whereas  my  husband,  Rufus  Miller, 
has  refused  to  support  me  I  am  support- 
ing myself  and  paying  my  own  bills. 

Vera  B.  Miller. 
Lyndon vi li.e,  Vt.,  September  24,  1910. 

Hard  on  Missouri.— In  the  case  of  Rob- 
erts v.  Railway  Company,  decided  by  the 
supreme  court  of  California,  September 
1,  1910,  the  court,  commenting  upon  an 
attempt  of  the  appellant  to  take  advan- 
tage of  a  certain  technical  defect  in  the 
complaint,  presented  for  the  first  time 
upon  the  appeal,  quoted  from  Thomp- 
son on  Negligence,  vol.  6,  §  7473,  stat- 
ing the  rule  in  such  cases  and  saying : 
"Such  a  procedure  works  fraud  upon  the 
opposite  party,  and  there  is  no  authority 
for  it  outside  of  Missouri." 
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Hon.  Jared  Y.  Sanders 

Louisiana's  Chief  Executive 


Upon  the  death  of  Senator  McEncry,    lie  honor  waiting  the  disposal  of  a  young 


which  occurred  a  few  days  after  the  ad- 
journment of  Congress  last  June,  the 
Louisiana  legislature,  which  was  then  in 
session,  chose  Governor  Jared  Y.  San- 
ders to  fill  the  vacancy.  This  selection 
was  a  highly  pop- 
ular one,  except 
for  the  fact  that 
many  believed  that, 
should  the  gover- 
nor accept  the  Unit- 
ed States  senator- 
ship,  which  would 
necessarily  take 
him  away  from  the 
state  and  separate 
him  from  intimate 
connection  with 
the  Panama  Canal 
Exposition  enter- 
prise, which  will 
mean  so  much  to 
Louisiana  and  the 
South,  a  great  loss 
to  this  magnificent 
undertaking  would 
be  incurred. 

Governor  San- 
ders was  urged  to 
give  up  the  sena- 
torship,  which  was 
within  the  grasp, 
and  remain  as  gov- 
ernor of  Louisiana 
until  the  exposition  enterprise  should  be 
assured  by  the  votes  of  the  people  and  by 
an  act  of  Congress. 

The  governor  listened  to  the  appeal 
made  to  him,  and  he  replied  to  it  by  ac- 
ceding to  its  urgent  request  without  the 
slightest  hesitation  or  delay.  With  what 
must  be  considered  an  extraordinary  pub- 


HON.  JARED  Y.  SANDERS 


man  who  has  set  out  to  gain  distinction 
in  a  great  public  career,  it  required  un- 
usual courage  and  remarkable  devotion 
to  what  was  represented  to  him  as  a  pub- 
lic duty,  to  induce  him  to  sacrifice  what 

may  be  considered 
the  crown  of  a  pub- 
lic political  career 
in  this  country. 

Governor  San- 
ders appo:nted 
Judge  J.  R.  Thorn- 
ton, of  Alexandria. 
Rapides  Parish,  to 
be  a  Senator  in  the 
place  which  he  him- 
self had  declined. 
The  judge  was  a 
Confederate  veter- 
an, he  served  on 
the  judicial  bench 
of  Louisiana,  and 
has  been  a  lawyer 
in  active  practice. 
He  is  a  citizen  of 
the  highest  charac- 
ter and  in  every 
way  worthy.  He  is 
an  ad  interim  ap- 
pointee, and  will 
serve  until  the  next 
meeting  of  the  state 
legislature.  If  he 
should  do  nothing 
more  in  his  brief  service  than  duplicate 
the  career  of  Colonel  Gordon,  the  recent 
ad  interim  Senator  from  Mississippi,  he 
will  deserve  praise. 

The  governor  gives  notice  that  he  will 
hereafter  appeal  to  the  people  of  the 
state  for  their  support  in  a  primary 
election  in  which  he  will  offer  himself  as 
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a  candidate  for  the  senatorial  toga,  which 
he  declined  at  the  call  of  his  fellow  citi- 
zens, who  needed  his  great  services  in  his 
present  position,  and  this  announcement 
only  emphasizes  the  greatness  of  the  sac- 
rifice he  made  that  he  might  render  a 
great  and  patriotic  service. 

Governor  Sanders  was  born  in  the  par- 
ish of  St.  Mary,  Louisiana,  on  January 
26th,  1869.  lie  graduated  from  Tulane 
University  in  1889.  He  was  elected  a 
member  of  the  Louisiana  house  of  rep- 
resentatives in  1892;  re-elected  in  IS1*), 
and  chosen  speaker  of  the  house  in  1(XX). 
In  1904  he  became  lieutenant  governor, 
and  was  elected  governor  in  1908.  I  It- 
was  formerly  a  member  of  the  prominent 
New  Orleans  law  firm  of  Foster,  San- 
ders, Milling,  &  Godchaux. 

Solicitor  General  Lloyd  VV.  Bowers 
died  suddenly  in  Boston.  A  graduate 
of  Vale  in  187S>  and  of  the  Columbia 
Law  School  in  1882,  general  counsel  of 
the  C  hicago  &  Northwestern  Railroad 
in  1893,  and  Solicitor  General  of  the 
United  States  in  charge  of  the  govern- 
ment's business  before  the  highest  ju- 
dicial tribunal  of  the  country,  at  fifty 
years  of  age,  Lloyd  W.  1  lowers,  descend- 
ant of  hardy  English-Irish  stock,  climbed 
rapidly  in  the  field  of  law.  He  was  born 
at  Springfield,  Massachusetts,  March  9. 
1859.  Tlie  Bowers  were  prominent  in 
Massachusetts  and  included  many  clergy- 
men and  teachers. 

Mr.  Bowers  was  admitted  to  the  bar 
in  June,  1882,  and  immediately  took  a 
desk  in  the  offices  of  Chamberlain,  Car- 
ter &  Hornblower,  in  Xew  York  city, 
lie  soon  won  a  junior  partnership  with 
former  Chief  Justice  Wilson,  of  Minne- 
sota. In  Minnesota  he  had  a  general 
practice,  and  later  moved  to  Chicago, 
where,  in  June,  1893,  he  became  head 
of  the  legal  department  of  the  Chicago 
&  Northwestern  Railroad. 

He  was  appointed  Solicitor  General 
shortly  after  President  Taft's  inaugura- 
tion. 

After  he  became  Solicitor  General  Mr. 
Bowers  was  much  in  the  public  eye,  hav- 
ing figured  prominently  in  the  tobacco, 
oil.  and  other  big  trust  cases. 

During  his  term  as  Solicitor  General 


no  case  which  he  argued  was  decided 
against  him.  One  decision  regarding 
grazing  on  forest  reserves  went  against 
him  by  an  equally  divided  court,  but 
later  the  case  was  set  for  a  rehearing. 

It  is  related  that  in  1879,  when  Presi- 
dent Taft  and  Mr.  Bowers  were  in  Yale 
together,  Mr.  Bowers  was  initiated  into 
the  Skull  and  Crossbones  Society.  Presi- 
dent Taft,  then  a  senior,  officiated  at  the 
ceremony.  When  the  initiated  was  asked 
what  his  greatest  ambition  was,  he  re- 
plied : 

"1  want  to  be  a  justice  of  the  United 
States  Supreme  Court." 

"All  right,''  said  Student  Taft,  "'when 
I  am  President  of  the  United  States  I'll 
make  you  a  justice." 

Mr.  Bowers  has  figured  conspicuous- 
ly in  the  gossip  about  the  succession  to 
one  of  the  vacancies  in  the  Supreme 
Court  of  the  United  States,  and  has  even 
been  seriously  discussed,  with  Governor 
Hughes,  of  New  York,  in  connection 
with  the  chief  justiceship.  President 
Taft  has  made  no  secret  of  his  intention 
to  appoint  Mr.  Bowers  to  the  court  upon 
a  favorable  opportunity  in  the  near 
future,  and  is  known  to  have  regarded 
the  Solicitor  General  as  one  of  the  ablest 
lawyers  in  this  country.  He  received 
national  attention  last  March  when  alone 
he  defended  the  constitutionality  of  the 
corporation  tax  provisions  of  the  Payne- 
Aldrich  tariff  act  before  the  Supreme 
Court.  Arrayed  against  him  was  a  corps 
of  the  leading  lawyers  of  the  country, 
and  the  success  of  the  Solicitor  General 
in  presenting  his  case  stamped  him,  so 
his  friends  assert,  as  certain  of  appoint- 
ment to  the  Supreme  Court. 

John  L.  Peak  died  recently  at  his  home 
in  Kansas  City,  Missouri.  He  was  a 
graduate  of  Georgetown  University  and 
the  Louisville  Law  School,  and  practised 
his  profession  in  Georgetown  from  1862 
until  1868,  when  he  came  to  Kansas 
City.  From  1895  to  1897  Mr.  Peak  was 
United  States  minister  to  Switzerland, 
lie  received  his  appointment  from  Presi- 
dent Cleveland.  He  had  practised  law 
in  Kansas  City  since  his  retirement  from 
the  diplomatic  service. 
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South  Dakota's  Attorney  General 


North  Dakota's  Attorney  General 


I  [onorablc 
5.  Wesley 
I.  lark,  Attor- 
ney General 
of  South  Da- 
k  o  t  a,  was 
born  Decem- 
ber 28th, 
18  7  2,  at 
Plattevillc. 
Grant  county. 
Wisconsin,  of 
Fnglish  par- 

HON.  S.  WESLEY  CLARK  pntage 

He  came  with  his  parents  to  Dakota 
territory  in  July,  1882,  and  worked  on 
his  father's  farm  until  18%.  In  that 
year  he  entered  Redfield  college,  gradu- 
ating in  1894,  He  studied  law  in  the  of- 
fice of  Dean  Thomas  Sterling,  of  the 
Vermillion  Law  School,  then  a  practising 
attorney  at  Redfield,  South  Dakota,  and 
attributes  whatever  success  he  may  have 
had  to  the  personal  friendly  interest  of 
Dean  Sterling.  Mr.  Clark  was  admitted 
to  the  bar  in  1 S' »7.  He  practised  first 
at  Doland,  South  Dakota,  as  a  member 
of  the  firm  of  Korns  &  Clark,  and  was 
elected  state's  attorney  of  Spink  county. 
South  Dakota,  in  1890.  Cpon  Mr.  Ster- 
ling's appointment  as  dean  of  the  Law 
School  in  1890.  Mr.  Clark  took  up  his 
practice  at  Redfield.  under  the  firm  name 
of  Sterling  &  Clark.  He  was  re-elected 
as  state's  attorney  in  1902.  Mr.  Clark 
was  nominated  b\  his  part)  as  candidate 
for  Attorney  General  by  acclamation,  at 
the  state  convention,  and  elected  in  No- 
vember, 1906,  and  his  administration  of 
the  office  was  so  efficient  that  he  was 
re-elected  in  1908  by  the  largest  majority 
of  any  candidate  on  his  ticket.  Attorney 
General  Clark  is  a  Republican  in  politics. 
He  takes  a  deep  interest  in  all  questions 
affecting  the  public  welfare,  and  has  been 
active  in  the  newly  organized  National 
Association  of  Attorneys  General.  His 
paper  read  before  the  Association  of  At- 
torneys General  at  Buffalo  in  1909.  on 
"The  Police  Power  of  the  States,"  at- 
tracted favorable  comment. 


m 


1 1  onorablc 
Andrew  Mil- 
ler. Attorney 
General  of 
North  Dako- 
ta, was  born 
in  Denmark, 
November  16, 
1870.  He  em- 
igrated with 
his  parents  to 
the  United 
States  in  1872. 
1  lis  early  boy- 
h  o  o  d  was 
spent  in  the       HON  Andrew  miller 

states  of  New  York  and  Vermont.  In 
1880  he  moved  to  Chickasaw  county,  Io- 
wa, with  his  parents,  and  until  1892  fol- 
lowed the  occupation  of  farming.  In 
the  spring  of  that  year  he  began  the 
study  of  law  in  the  office  of  A.  C.  Ripley, 
at  Garner,  Hancock  county,  Iowa;  and 
was  admitted  to  the  bar  at  Des  Moines, 
Iowa.  In  May,  18'M,  he  opened  an  of- 
fice for  general  practice  at  Buffalo  Cen- 
ter, Winnebago  county.  Iowa.  In  the 
fall  of  18%  he  was  elected  county  attor- 
ney and  in  January,  18(>7.  removed  to 
Forest  City,  the  county  seat  of  Winne- 
bago county.  Mr.  Miller  was  elected 
mayor  of  Forest  City  in  1808  and  re- 
elected in  1900,  serving  two  consecutive 
terms  and  one  term  as  county  attorney. 

In  1905  he  moved  to  Bismarck.  North 
Dakota,  opening  a  law  office  at  that 
place.  He  was  appointed  Assistant  At- 
torney General  in  January.  1907,  under 
Hon.  T.  F.  McCuc.  then  Attorney  Gen- 
eral; but  resigned  in  November,  1**07. 
In  November,  1908,  he  was  elected  At- 
torney General  and  has  served  the  state 
with  ability  and  fidelity.  Attorney  Gen- 
eral Miller  is  a  member  of  the  firm  of 
Miller  &  Costello,  of  Bismarck. 

Theodore  Sullivan,  circuit  judge,  and 
one  of  the  most  prominent  jurists  in 
Ohio,  died  recently  at  Troy,  in  that  state. 
Admitted  to  the  bar  in  Montgomery 
county  in  1864,  he  practised  for  a  short 
time  in  Dayton  and  then  removed  to 
Troy,  where  he  soon  became  prominent 
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in  public  life.    In  1891  he  was  chosen  vigorous  intellect,  and  exceedingly  popu- 

judge  of  the  common  pleas  court.    In  lar  in  Nashville  and  Davidson  county. 

1899  he  was  elected  circuit  judge  and  He  presided  at  the  trial  of  the  Coopers, 

has  served  with  distinction  since  that  father  and  son,  charged  with  the  murder 

time.                           l  of  ex-Senator  Carmack. 


William  L.  Vandeventer,  one  of  the 
most  prominent  attorneys  of  Quincy, 
Illinois,  died  recently  in  that  city.  He 
studied  law  in  the  office  of  Lysander  E. 
Wheat,  and  was  admitted  to  the  bar  in 
1859  at  the  age  of  twenty-three.  Be- 
fore he  had  practised  ten  years  he  was 
recognized  as  one  of  the  ablest  men  in 
the  surrounding  country,  and  his  advice 
was  sought  on  all  matters  of  public  inter- 
est. In  1870  he  was  chosen  as  a  delegate 
to  the  Illinois  Constitutional  Convention, 
and  the  records  of  that  body  show  that  he 
participated  in  several  of  the  great  de- 
bates. On  the  strength  of  his  record 
in  the  convention  he  was  sent  to  the 
state  assembly,  where  he  served  two 
terms  with  credit  to  himself  and  to  his 
constituents. 

Mr.  Vandeventer  was  always  a  great 
student.  When  a  young  man  he  learned 
to  read  and  write  Spanish  and  French 
without  the  aid  of  an  instructor.  It  is 
said  of  him  that  he  was  one  of  the  few 
attorneys  who  have  read  the  whole  of  the 
Illinois  Court  Reports. 

He  feared  no  opponent,  and  always 
seemed  to  enjoy  meeting  one  who  could 
give  him  a  close  battle.  Effective  in  de- 
livery and  sound  in  logic,  some  of  his 
pleas  are  marvels  in  argument  and  rhe- 
torical construction. 

Benjamin  L.  Hoyt,  of  Penn  Yan,  New 
York,  died  recently  at  the  advanced  age 
of  ninety-two  years.  For  nearly  fifty 
years  Mr.  Hoyt  had  occupied  the  same 
room  as  his  law  office.  There  he  prac- 
tised his  profession,  scarcely  missing  a 
day  except  Sundays. 

It  is  believed  that  Mr.  Hoyt  was  the 
oldest  practising  attorney  in  the  United 
States.  It  was  nearly  seventy  years  ago 
that  he  was  admitted  to  the  bar,  and  he 
practised  his  profession  up  to  within  less 
than  three  months  before  he  died. 

The  death  of  Judge  William  M.  Hart, 
of  the  Davidson  county  criminal  court, 
removes  a  prominent  figure  from  the 
public  service  of  Tennessee.  Judge  Hart 
was  a  man  of  strong  common  sense  and 


Judge  Samuel  A.  Merritt  died  recently 
at  Salt  Lake  City.  Judge  Merritt  was 
formerly  of  Virginia,  and  graduated  in 
law  from  the  Washington  and  Lee  Uni- 
versity. He  was  prominent  in  California 
from  1849;  was  representative  in  Con- 
gress from  Idaho;  and  later  was  ap- 
pointed by  President  Cleveland  a  member 
of  the  supreme  court  of  Utah. 

About  Our  Contributors 

Henry  C.  Spurr,  author  of  the  inter- 
esting article  on  the  influence  of  Sir 
William  Blackstone  on  the  rule  in  Shel- 
ley's Case,  which  appears  in  this  number, 
has  been  nominated  for  member  of  the 
New  York  state  assembly  for  the  second 
tlistrict  of  Monroe  county,  by  the  Demo- 
cratic party.  Mr.  Spurr  was  formerly 
assistant  district  attorney  of  Monroe 
county,  and  is  known  as  a  journalist  of 
ability.  He  is  at  present  employed  on  the 
editorial  staff  of  the  Lawyers  Co-opera- 
tive Publishing  Company.  A  new  ar- 
ticle on  "Testamentary  Capacity,"  writ- 
ten by  Mr.  Spurr,  will  soon  appear  in 
Case  and  Comment. 

Mr.  Alexander  Otis,  of  the  Rochester 
New  York  bar.  an  article  by  whom,  upon 
"The  Stage  Lawyer"  appears  in  this 
number,  has  practised  his  profession  in 
Rochester  for  the  past  ten  years.  He 
is  a  graduate  of  the  Cornell  Law  School 
and  was  at  one  time  secretary  of  the 
local  civil  service  commission.  Mr.  Otis 
heretofore  published  a  successful  novel 
entitled  "Hearts  Are  Trumps,"  and  the 
publishing  house  of  Little,  Brown,  & 
Company  have  just  brought  out  another 
book  by  him  entitled  "The  Man  and  the 
Dragon."  based  upon  the  successful  fight 
made  by  a  plucky  young  editor  in  a 
street  railway  franchise  controversy 
against  the  "dragon"  of  bossism  and 
municipal  misrule.  The  book  vividly 
portrays  political  conditions,  such  as 
exist  in  many  of  our  cities,  and  its  inter- 
est is  enhanced  by  a  charming  love  story, 
which  forms  part  of  the  plot. 
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The  Humorous  Side 


Life  without  laughing  is  a  dreary  blank. — Thackeray. 


Literal     Interpretation     of    Blackstone. — 

"Speaking  of  corporations,"  said  a  com- 
missioner in  attendance  at  the  Ameri- 
can Bar  Association  meeting,  "reminds 
me  of  an  incident  that  occurred  hack  in 
Philadelphia.  A  body  of  young  law 
students  were  attempting  to  delve  into 
the  mysteries  of  Blackstone.  They  had 
progressed  as  far  as  the  chapter  of 
Blackstone  on  Corporations  beginning, 
'We  will  now  treat.'  Some  of  the  bud- 
ding legal  genius  expressed  a  desire  to 
do  so,  with  the  result  that  they  got  no 
further  that  day  in  their  legal  studies." 

Too  Smart  to  Be  a  Lawyer. — B.  Davis 
Noxon  was  one  of  the  ablest  lawyers  in 
central  New  York.  A  young  man  en- 
tered his  office  as  a  student  and  was  given 
Blackstone  to  study.  At  the  end  of  a 
month  he  asked  Mr.  Noxon  what  he 
should  read  next.  "Do  you  understand 
Blackstone?"  "Yes,"  was  his  answer. 
"Read  Kent,"  was  the  order.  In  another 
month  he  announced  that  he  had  finished 
Kent,  and  "What  next?"  "Have  vou 
read  Blackstone  and  Kent?"  "Yes." 
"Do  vou  understand  them?"  "Yes." 
"Well."  said  Mr.  Noxon,  "you  had  bet- 
ter go  at  some  other  business,  you  are 
too  smart  to  be  a  lawyer." 

Warning  to  Young  Lawyers.  — Judge 
Clark  A.  Smith  told  a  good  story  to 
several  new-fledged  lawyers  who  were 
visiting  with  him.  and  the  youngsters 
enjoyed  it  thoroughly. 

Tn  the  old  days,  when  oral  examina- 
tions were  still  the  thing,  an  examining 
hoard  was  pommeling  an  applicant  with 
questions  from  Blackstone,  Kent,  and 
other  legal  lights. 

"I  didn't  study  anything  about  these 
fellows."  complained  the  applicant. 

"What  did  you  study?"  asked  one  of 
the  judges. 

"I  studied  the  statutes  of  the  state." 
he  replied.  "I  studied  them  hard.  Ask 
me  a  question  ahout  them,  and  I'll  show 
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you.  That  is  where  I  got  my  legal  knowl- 
edge." 

"My  young  friend,"  said  one  austere 
judge  on  the  examining  board,  "you  had 
better  be  very  careful,  for  some  day  the 
legislature  might  meet  and  repeal  every- 
thing you  know." — Kansas  City  Journal. 

Unexpectedly  Drunk.  — W  hen  a  promi- 
nent  lawyer  left  his  home  at  noon,  his 
wife  informed  him  she  was  to  give  a  5 
o'clock  tea,  and  exacted  a  promise  that  he 
would  assist  in  receiving  the  guests.  The 
lawyer  went  to  his  club,  where  he  drank 
numerous  Scotch  highballs.  Suddenly 
he  thought  of  the  5  o'clock  tea.  It  was 
then  5:15,  and  an  excuse  came  to  him 
like  an  inspiration.  Scrawling  the  fol- 
lowing note  he  sent  it  by  messenger: 

"Dear  Kannie :  I  am  sorry  to  disap- 
point you,  but  I  have  been  taken  unex- 
pectedly drunk." 

The  Patriot's  Burden.  — A  Washington 
lawyer  recently  made  an  impromptu 
speech,  in  which  he  used  the  following 
metaphor : 

"It  seems  to  me  that  those  who  hold 
the  bulwark  of  liberty  in  their  hands 
ought  at  this  time  to  come  to  the  front." 

The  Status  of  the  Jury— "A  word  to  the 
wise  is  sufficient,"  quoted  the  Wise  Guy. 
"I  suppose  that  is  why  a  lawyer  will  talk 
to  the  jury  for  half  a  day,"  added  the 
Simple  Mug.— Philadelphia  Record. 

Confusing  the  Court. — Senator  William 
Alden  Smith  relates  this  storv  of  an 
Irish  justice  of  the  peace  out  in  Michigan, 
says  Washingtonia.  In  a  trial  the  evi- 
dence was  all  in  and  the  plaintiff's  at- 
torney had  made  a  long  and  very  elo- 
quent argument,  when  the  lawyer  acting 
for  the  defense  arose. 

"What  you  doing?"  asked  the  justice 
as  the  lawyer  began. 

"Going  to  present  our  side  of  the  case." 

"I  don't  want  to  hear  both  sides  argued. 
It  has  a  tindency  to  confuse  the  coort." 
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Case  and  Comment 


Vain  Display.— While  one  thing  essen- 
tial to  a  cultured  lawyer  is  a  thorough 
knowledge  of  Latin,  it  is  not  necessary, 
said  Hon.  James  P.  Root,  that  he  should 
parade  his  classical  knowledge,  for  he 
might  be  "taken  down  a  peg,"  as  was 
the  young  lawyer  who  displayed  his 
learning  before  an  Arkansas  jury.  His 
opponent  replied:  "Gentlemen  of  the 
jury,  the  young  lawyer  who  just  ad- 
dressed you  has  roamed  with  Romulus, 
canted  with  Cautharides,  ripped  with 
Euripides,  socked  with  Socrates,  but  what 
docs  he  know  about  the  laws  of  Arkan- 
sas?" 

According  to  Parliamentary  Law. — Judge 
James  R.  Caton,  of  Virginia,  relates  an 
incident  that  happened  "down  on  the 
East  Shore."  He  said  there  was  a  new 
and  inexperienced  justice  of  the  peace 
whose  first  case  was  a  man  to  be  prose- 
cuted for  stealing  a  yearling  calf.  The 
case  was  set  by  the  justice  for  8  o'clock 
one  Monday  morning.  He  opened  court 
with  great  dignity.  The  only  persons 
involved  that  were  present  were  the 
sheriff,  defendant,  and  his  attorney.  The 
prosecuting  attorney  failed  to  put  in  an 
appearance.  The  justice  called  the  case; 
thereupon  the  attorney  for  the  defendant 
moved  to  dismiss  because  the  prosecution 
was  not  ready.  This  put  the  justice  in  a 
quandary.  Finally  he  said  :  "Do  I  hear 
a  second  to  the  motion?"  The  lawyer 
punched  his  client,  who,  being  thus  tip- 
ped off,  said:    "I  second  the  motion." 

"It  has  been  moved  and  seconded," 
said  the  justice  with  rare  dignity,  "that 
the  case  be  dismissed.  All  in  favor  of 
this  nmtion  say  aye."  The  prisoner  and 
counsel  voted  for  the  affirmative.  The 
sheriff  cast  the  minority  vote  for  the 
negative. 

"This  motion  is  carried,  and  the  cul- 
prit air  dismissed,"  said  the  justice. 

The  Dog  "Strade."— The  following  is  a 
literal  copy  of  a  petition  filed  by  an  at- 
torney in  a  Kentucky  court : 

the  plaintiff  States  that  the  Illinois 
Central  Railroad  Co  is  a  carparation  by 
the  laws  of  the  State  of  Kentucky  au- 
therisc  to  sue  and  be  Suied  by  its  car- 
prate  name  I.  C.  R.  R.  Co.  he  futher 


says  that  said  company  has  a  road  on 
which  its  runs  cars  from  Louisvill  ky 
to  Paducah  ky  through   Coun- 
ty ky  and  on  said  road  his  dog  strade  up 
on  Said  road  on  the  21  day  of  November 
1903  throug  the  negligen  orcerliness  of 
said  company  or  its  servant  or  imployes 
surprice  or  permitid  it  engin  or  cars  to 
run  over  and  kill  said  dog  to  his  damage 
to  the  amount  of  forty  five  dollars  for 
which  he  Prays  Judgment  a  gainst  the 
Deft  1.  C.  R.  K.  Co  for  $45  dollars  and 
his  costs  and  all  nisissary  and  proper 
relief. 

Atty  for  Plff 

Wanted  Justice.  — The  following  affi- 
davit was  filed  with  a  Louisiana  justice 
of  the  peace  by  a  colored  woman  desirous 
of  invoking  the  aid  of  the  law: 

"One  M  C  Col.  disposes  and 

says  that  one  J  L  Col.  did  wilful- 
ly and  without  cause  slandrs  me  in  a 
mostest  abuses  ways,  calling  me  'pts' 
names  saying  I  was  a  beastcs,  cow,  ninies 
coward's  and  says  I  was  a  means  tiegis, 
and  fraids  if  he  is  my  Brothers  he  is 
tyes  to  in  jus  me  caracters,  and  tryes  to 
jjets  troumles  bet  wens  mes  and  my  hus- 
bands, and  I  docs  paves  for  de  courts 
may  it  pleases,  yous  hones,  to  big'  'pros' 
this  cases,  ans  hopes  you  cans  gibes  mes 
jusses,  an.s  remeinc.s  ize  is  a  hards  wok- 
en woman. s  anz  nced.s  the  law.s," 

A  Narrow  Escape.— A  negro  was  ar- 
raigned before  Police  Justice  Mullowny 
on  a  charge  of  stealing  sweet  corn  from 
the  plant  disease  section  of  the  depart- 
ment of  agriculture's  experimental  farm. 

After  glancing  over  the  diagnosis  of 
the  ailments  afflicting  this  particular  field 
of  corn,  the  justice  turned  to  the  negro 
and  said : 

"Don't  you  know  that  corn  was  full 
of  saprophytes,  phycomyicctcs.  mucora- 
les,  perisporiales,  and  erysephaceae ?" 

"O,  ma  Lawd,  Jedgc,  don'  say  dat," 
gasped  the  negro.  "Ah  knowed  Ise 
feelin'  mightv  bad— sick  in  de  haid  an' 
laigs." 

"Go  down  for  thirty  days,"  said  the 
judge,  "and  when  you  get  out  give  the 
saprophytes  a  wide  berth." — Washing- 
ton Special. 
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Starting  a  New  Law  Office 
or  Refitting  an   Old  One? 

CJ  These  pages  are  meant  to  be  a  definite  help  to  you. 

Here  you  will  find  the  announcements  of  Manu- 
facturers and  sellers  of  worthy  goods  for  your  office 
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look  to  these  pages  also  for  your  additional  equipment 
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Send  for  this  FREE  Book" 
onLoweleaf  Bookkeeping 


If  you  want  to  improve  your  omce  methods 
and  learn  about  short  cuts  that  will  save  your 
bookkeepers'  time  and  your  money,  accept  this  big 
free  offer  and  send  for  a  copy  of 

"Moore's  Modern  Methods" 

It  contains  160  pages  of  information  and  instructions  in 
Loose  Leaf  Bookkeeping  and  Record  keeping.  Illustrates  40 
different  ledger  and  record  forms  and  shows  exactly  how  they  can 
be  used  in  your  office.  It  tells  how  to  start  a  loose-leaf  ledger 
or  record  system  and  how  to  keep  it  going.  Explains  how  the 
loose  leaf  system  can  be  adapted  in  any  office  or  factory.  How 
it  is  adaptable  to  any  business,  large  or  small,  and  also  professional 
or  individual  use.  Even  tho  the  price  of  this  book  were  $5.00, 
you  couldn't  afford  to  be  without  a  copy,  for  it  will  put  you  in 
touch  with  new  methods  and  new  systems  whose  time  and  money* 
saving  value  are  worth  dollars  to  you.  But  this  book  is 
absolutely  free  to  all  business  men  who  fill  out  the  attached 
coupon  and  enclose  it  with  their  business  letterhead.  That's  the 
only  condition — ao  act  now. 

JOHN  C.  MOORE  CORPORATION 

652  STONE  STREET  ROCHESTER,  N.  Y. 
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THE  LAW  BOOK  SPECIAL 


A  RADICAL  IMPROVEMENT  IN  SECTIONAL 
BOOK  CASE  CONSTRUCTION 


These  new  Sectional  Bookcases  combine  Service, 
Simplicity,  Beauty  and  Low  Price. 

The  Ideal  Law  Book  Section 

Doors  are  metal  framed  and  slide  horizontally 
in  steel  lined  grooves.  No  Noisy,  Slamming,  Stick- 
ing Doors.  Large  variety  of  styles  in  Standard  and 
Mission  Design.  All  popular  woods  and  finishes. 
The  low  cost  does  not  detract  from  their  quality 
or  workmanship. 
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Make  a  comparison  in  values  between  this 
"  Model "  Stack  and  similar  sections  in  other  makes 
of  cases.  It  saves  you  money.  If  you  have  delayed 
equipping  your  law  office  with  the  sections  you  need 
because  of  cost — send  us  an  estimate  of  your  require- 
ments.    Sketches,  together 
with   net  delivered  prices, 
will  reach  you  by  return  mail. 
We  will  deem  it  a  privilege 
to  demonstrate  the  value  of 
'hese  cases  as  compared  to 
any  other  kind. 

Write  Now  for 
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For  Big  Purposes 


For  convenience  and  complete  sabafaction  equip  your  office  with  these  handy  little  sections,  about  ha  I 
the  aire  of  the  usual  cumbersome  sections  which  ccten  provide  more  Mi  of  space  than  you  actually  need.  Buy 
only  the  filing  space  you  need  for  the  present.  Substantially  built  of  either  Quartered  Oak,  Golden  Waxed  or 
Birch  Mahogany.  Handsome,  useful  sections  at  reasonable  cost.  Get  posted  on  Wris  products.  Catalog 
"D  '    sixty-four  pages  of  Time,  Trouble  and  Temper  savers  and  "Filing  Suggestions"  FREE. 

Freight  Prepaid  at  prices  quoted 
to  any  Railway  Station  in  light  por- 
tion of  map.  Write  us  for  delivered 
prices  in  and  West  of  Mont.,  Wyo., 
Colo.,  Olda.  and  Texas. 
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NO  TAXES  HERE 


INCORPORATE  UNDER 
ARIZONA  LAWS. 


Most  liberal  Corporation  Laws  in  the  United  States.  No  franchise  or  annual  Tax.  Private  propeity 
exempt  from  all  corporate  debts.  Legislature  cannot  repeal  your  charter.  Keep  offices  and  do  business 
anywhere.  "I>agg«  on  How  to  Ran  a  Corporation"  free  to  companies  incorporated  through  us.  This  is 
a  well  bound  law  book  of  Ave  hundred  paces.  It  tells  just  what  to  do  and  how  to  do  it.  Also  investigate 
our  "Universal  Corporate  Record."  Four  books  in  one.  No  other  like  it.  Free  to  companies  incorporated 
through  us  if  requrxtrd.  Fee  very  small.  Write  for  free  booklet,  codified  and  annotated  corporation 
lawa  and  other  information  before  incorporating. 

References :  Union  Bank  and  Trust  Co.;  The  Western  Investment  Co.,  Phoenix.  Arte. 

ARIZONA  CORPORATION  CHARTER 
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THAT  WILL  CARRY  FULL  SIZE 
LEGAL  PAPERS  FLAT 

The  Largest  Assortment  to  Select  Inn,  48  Number*. 
We  Sell  Direct  to  Attorney"  at  Wholcule  Prices. 
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Let  us  lend  you  one  on  approval,  chnrifei  pre-- 
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Lawyers  Leather  Brief  Case 
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Outfits  for  new  Corporations 

COMPLETE  OUTFIT  FOR  d»r  A  A 
NEW  CORPORATION  FOR  «pO-UU 


Inciudlnr  one  MO  parr  minute  book,  ilze  hh  »  10%.  ledrcr 
paper,  bound  black  cloth,  leather  backs  and  corners,  70c. 

One  book,  50  stock  certificate.,  printed  with  name  of  cor- 
poration, number  and  value  of  ibitri.  bound  in  black  cloth, 
leather  backs  and  comers,  price  $3.50 

One  seal  presa,  best  quality,  brass  die,  hard  metal  counter 
die.  price.  $2.00. 

All  the  shore  in  one  order  for  $5.00,  cash  to  ac- 
company order. 
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book,  minute  book*,  secretary's  records,  blanks,  etc. 

WILLIAMSON  LAW  BOOK  COMPANY 
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Hon.  William  H.Taft  said: 

"  The  Portraits  are  Admirable  " 

in  referring  to  the  official  collection  of  Portraits  of 


Justices 


OF  THE 


SupremeCourtof  U .  S . 
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HIS  series  consists  of  sixty  authorized 
etchings  of  the  members  of  (he  Supreme 
Court  of  the  United  States  from  its  very 
beginning  down  to  recent  yean,  being 
the  only  complete  and  official  collection. 


3 The  work  is  that  of  Max  and  Albert  Rosenthal 
Philadelphia  who  made  these  etchings  for  the 
official  history  of  the  Supreme  Court  of  the  United 
Stales,  for  which  Congress  appropriated  $25, (KM) 
on  the  occasion  of  the  Centennial  of  the  Court. 

«J  The  copies  offered  herewith  are  beautiful  proof 
etchings  on  heavy  plate  paper,  she  11x14  inches 
suiUbie  for  framing  for  the  home  library  or  law 
office.  They  have  received  the  unstinted  praise  of 
the  press  and  the  profession. 

C  The  price  is  $1  00  per  copy  :  $5.00  for  eight 
Chief  Justices:  $10  00  for  complete  set  of  60 
Justices  on  Japan  paper:  $15.00  for  complete 
set  on  India  paper. 
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Elastic  Bookcases 

can  always  be  duplicated  in  any  style  or  finish  you  buy  today. 
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in  this  way.  Uniform  prices.   Freight  prepaid  everywhere. 

Our  Free  Book,  'Tiling  and  Finding  Papers" 
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Where  to  Look  for  the  Law. 
New  1911  edition  now  in  prat,  will  be  issued  dur- 
ing December.    Indus  by  sublet  bi  all  standard  text- 
book •  and  a  Urge  amount  of  other  teat  work.  Deliv- 
ered free. 


Servant '  j  Duty  to  Obey, 

it  a  pamphlet  containing  the  caw  Dfiflopment  Co. 
v.  A7«c.88C.  C.A.2S5.  161  Fed.  91.  a.  repotted 
in  24  L.R.A.  (New  Seriea)  812.  with  an  exhauatirt- 
note  on  the  subject  '  'Duty  of  servant  to  obey  hia  mas- 
in  i  order*."  Ira  purpose  ii  lo  ihow  •  new  form  of 
note  in  IRA  New  Series  covering  24  page*.  It  it 
well  worth  tending  for.    Delivered  Free. 


Thr  Law  am  Made  by  Court  and  How  to 

Keep  Abreait  of  It, 

it  the  title  of  an  extremely  interesting,  readable  and 
instructive  article  by  Mersey  Fggintan,  a  New  York 
lawyer  who  makes  a  specialty  of  briefing  difficult  ques- 
tions. Every  lawyer  and  law  student  in  the  United 
Stalct  should  read  il.    Delivered  free. 


Index  to  iVof  e» 

in  I  -24  L.R.A.  (New  Series )  This  it  a  paper  bound 
book  of  284  pages  which  is  issued  at  a  supplement  to 
old  edition*  of  the  "Desk  Book"  and  to  Index  lo 
Notes  of  LR  A.  I  -70.    Delivered  free. 


25, 155  Loading  Caeee  of  127  Year; 

it  a  pamphlet  illustrating  the  new  Extra  Annotated 
edition  of  the  American  Decisions  and  Report*.  The 
cateitthatof  Ijronard  v.  Vrtd*nburg,o  Johnson 
(N.  Y.  )  29,  on  the  enforceability  of  a  promise  to  pay 
another's  debt,  with  a  note  on  the  tame  subject.  The 
extra  annotation  shown  review*  all  the  case*  which 
have  cited  the  above  caae  since  it  Wat  decided  by  Chan- 
cellor Kent  in  1 8 1 1 .  If  you  are  not  acquainted  with 
this  extra  annotated  reprint  tend  fur  thai  pamphlet. 
Delivered  iter. 


U.  5.   -Supreme  Court  Report*. 

Sample  Paget.  This  It  a  paper  covered  book 
showing  the  way  caaea  are  reported  and  annotated  in 
the  Lawyers  edition  of  these  reports  and  abo  thr  Extra 
Annotation;  it  gives  as  well,  page*  from  each  division 
vt  the  6  volume  Co-op  Digett  of  the  Report*,  which  ii 
in  several  reapeett  the  most  noteworthy  piece  of  digesting 
ever  done.    Delivered  free. 


Deek  Book  for  Brief  Maker.  ; 

A  725  page  Index  to  Note*  in  1-70  Lawyer* 
Reports  Annotated  and  I  -24  L.R.  A.  (New  Seriea) 
bound  in  doth  covered  boards.  As  this  it  an  expen- 
sive book  to  publish  we  ask.  merely  as  an  evidence  of  a 
real  want,  that  you  send  50c  to  cover  coat  of  expretsage 
and  shipping. 


These  Books  are  built  to  give  or  suggest  the 
best  aids  for  the  busy  lawyer.   They  will 
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Publishing 
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A  New  Epoch 


in  the  use  of  judicial  precedents  began  in  this  country  with  the  publication  of  the  , 
Decisions  and  American  Reports,  the  first  volumes  of  which  appeared  almost  forty  years  ago. 
€|  The  selected  cat*  idea  placed  within  the  reach  of  a  large  number  of  lawyers  the  most 


valuable  decisions  of  all  the  courts  of  last  resort  through' 


Nation. 


[>d  enabled  the 


courts  of  each  State  to  know  more  fully  what  had  been  decided  in  other  States. 

The  annotated  case  idea  showed  the  relation  of  one  case  to  another  and  has  done 
much  to  promote  uniformity  of  law  throughout  the  country  and  to  prevent  the  growth  of 
local  peculiarities. 

These  ideas  are  embodied  in  the  three  great  series  of  American  Ca 
as  Trinity,  comprised  as  follows  : 

American  Decisions  1760-1869 


15.826  cane  selected 
from  1,628  volume*  of 
original  Stat*  Report 


d  1 
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American  Reports  1869-1886 


9.329  rai«i  selected 
from  1.200  volume*  of 


] 


American  State  Reports  1886-1910 


: 


9,316  case*  now 
selected  from  2, 259 
of  original  Stale  ft 


'  issued  ' 
volumes  \ 
e  por  t  *  J 


C,  Containing  the  cases  of  general  value  and  authority  subsequent  to  those  contained  in  the 
American  Decisions  and  American  Reports  decided  in  the  courts  of  last  resort  of  the 
several  States.  Selected,  reported,  and  annotated  by  A.  C.  Freeman.  (Six  volumes  per 
year.  )  I8ft6- 1910.    133  volumes  now  published. 

4J  In  addition  to  the  annotations  made  by  the  editors  when  preparing  the  work  originally,  the 
cases  selected  and  published  in  the  American  Decisions,  American  Reports  and  American 
State  Reports  have  been  judicially  annotated  by  judges  who  have 
extended  and  modified  them  more  than  750,000  time: 
q  Moreover  these  same  cases  have  been  cited  by  text-bc 
and  case  annotators  more  than  one  million  times. 

•I  Unity,  coherence,  and  good  judgment  in  selection,  clearness  and  accuracy  of  statement, 
careful  and  exhaustive  annotation,  and  excellence  of  workmanship  have,  from  the  first,  placed 
this  series  beyond  the  reach  of  competition. 

•J  Terms  of  sale  for  this  great  series  of  Annotated  Reports  will  be  made  to  suit  the  conven- 
ience of  all  lawyers  who  are  ambitious  to  have  a  fine  working  library.  Write  to  us  for 
further  i  ' 
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Rochester,  tW.  Y. 
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Company 


San  Francisco, 
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Ask  Us  To  Help  You — 
Free  of  Charge 

Many  new  cases  exist  which  you  cannot  find.  In 

searching  for  them  you  spend  time  and  money  which  we  can 
save  to  you  by  telling  you  specifically  where  to  look  in 
Current  Law  for  cases  on  your  point. 

The  INFORMATION  BUREAU  in  our  editorial 
department  renders  this  service  and  we  offer  you  a  free 
trial  of  it. 

Current  Law  is  the  best  search  tool  in  existence.  It 
covers  every  subject,  showing  every  case  on  every  point 
since  1  902.  It  gives  all  the  new  law  year  by  year,  con- 
nects and  refers  to  all  previous  law  by  its  Search  Notes. 

The  winning  of  your  case  depends  upon  the  law  as  it  is 
and  not  what  the  law  was  when  your  text-book,  encyclo- 
pedic article,  or  digest,  was  published.  That  is  why  you 
should  use  Current  Law. 

Write  us  stating  your  point  briefly,  and  we  will  give  you 
the  benefit  of  this  service. 
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ankSy    Loveland  on  Bankruptcy 

An  entire  new  edition  to  be  ready  Jan.  191 1,  by  Hon.  Frank  O.  Love- 
land,  clerk  of  U.  S.  Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  pub- 
lished in  two  large  volume*,  bound  in  Buckram,  sold  for  $12.00  net 
delivered,  and  Co-op  recommended  to  you. 
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Cook  on  Corporations 

Sixth  edition  (1909) — a  new  and  exhaustive  treatise  by  William  M. 
Cook  of  the  New  York  Bar.  Published  in  four  large  volumes,  bound 
in  Buckram,  told  for  $26.00  net  delivered,  and  Co-op  recommended 
to  you. 

Pomeroy  on  Equity  Jurisprudence 

Third  edition  (  1905)  comprising  Equity  Jurisprudence  by  the  late  John 
Norton  Pomeroy.  LL.  D.  and  Equitable  Remedies  by  John  Norton 
Pomeroy  Jr.,  A.  M..  LL.B.  Published  in  six  volumes,  bound  in 
Buckram,  sold  for  $36.00  net  delivered,  and  Co-op  recommended  to  you. 

Jones  on  Evidence 


Second  edition  ( 1908)  by  Bun  W.  Jones  of  the  Wisconsin  Bar.  Pro- 
lessor  of  Law  of  Evidence  in  College  of  Law  of  University  of  Wisconsin. 
Published  in  one  large  volume,  bound  in  Buckram,  sold  for  $6.50  net 
delivered,  and  Co-op  recommended  to  you. 


chc*  Foster  on  Federal  Practice 


Fourth  edition  ( 1909)  by  Roger  Foster  of  the  New  York  Bar,  contain- 
ing many  improvements  over  previous  editions  and  brought  down  to  date. 
Published  in  three  large  volumes  bound  in  Buckram,  sold  for  $19.50 
net  delivered  and  Co-op  recommended  to  you. 


F^rn     Osborn  on  Questioned  Documents 


R 


A  new  Work  (Oct.  1910)  by  Albert  S.  Osborn  of  New  York, 
expert  Examiner  of  Documents,  with  introduction  by  Prof.  John  H. 
Wigmore.  Published  in  one  volume,  containing  525  page*,  over  200 
illustrations  and  portfolio  of  stereoscopic  views  for  use  with  ordinary 
stereoscope,  bound  in  maroon  art  vellum,  sold  for  $5.25  net  deliv- 
ered, and  Co-op  recommended  to  you. 


eceivera 


High  on  Receivers 


Fourth  edition,  (1910)  by  Shirley  T.  High  of  the  Chicago  Bar,  con- 
taining 20  chapter  divisions  with  many  new  features.    Published  in  one 
volume  of  995  pages  and  107  pages  of  index  bound  in  buckram,  sold 
for  $7.50  net  delivered,  and  Co-op  recommended  lo  you. 
Dateriptivi  circular!  of  any  of  the  above  Book*  tent  upon  request. 

FOR  SALE  BY  THE 


THE  LA  W  YE  R  S 
CO- OPERA TJVE 
PUBLISHING  CO. 


ROCHESTER 
NEW  YORK 


i 
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"I  know  that  the  latest,  best,  greatest  work  on  that  most 
important  law  subject,  Private  Corporations,  is  Thompson 
on  Private  Corporations,  Second  Edition." 

HON.  HENRY  BRANNON, 

Judge  Supreme  Court  of  Appeals,  Slate  oi  Weit  Virginia 


C Every  lawyer  who  has  the  New  THOMPSON  on  CORPORATIONS, 
or  who  really  knows  the  set,  knows  that  it  is  absolutely  complete,  that  it  is 
the  best  arranged,  that  it  is  accurate  and  up-to-date,  that  it  cites  everything, 
that  it  contains  the  most  valuable  collection  of  corporation  forms  ri'er  published,  that  it  is, 
hy  far,  the  most  useful.  He  knows,  in  fact,  that  it  is  the  STANDARD — that  for 
years  to  come  it  will  be  the  one  great  Final  Authority  on  the  Law  of  Corporations. 

l!  you  ;ir-  not  acquainted  with  the  New  THOMPSON,  write  today  for 
^■L,  descriptive  circulars  and  sample  pages. 

Complete  Set  Now  Ready  for  Delivery 

80,000  Cases  Cited.     150,000  Citations.     9,000  Pages.    Seven  Large  Volumes 
Law  Buckram  Binding.     Price  $42.00  Delivered 

The  Bobbs -Merrill  Company  Publishers 

INDIANAPOLIS  INDIANA  USA 


<J  Be  sure  to  mention  "Case  &  Comment"  in  writing  to  advertisers.  <I  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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Published  Feb..  Mar.,  Apr.,  May,  1910. 

Code  Pleading 

Practice  and  Forms 

A. 


brought  down  to  date  to  include  I'JIU 


A SCHOLARLY  i.-.Ik  on  Code  Reading.  Practice 
and  Forma,  founded  on  the  original  Eatee'*  Plead- 
ing*, and  brought  down  to  date  to  include  1910 
Forma  adapted  tc 
Idaho,  Montana, 
Oklahoma.  Oregon, 
other  Code  stairs. 

MR  SUTHERLAND  the  author,  was  a  coadjutor  of 
Walter  Malina  Rear  during  hi*  preparation  of  "  Note*  on 
U.  S.  Supreme  Court  Report*,"  annctating  nearly  all  of  thr 
leading  caar*  therein,  and  he  also  wrote  '  Note*  on  the  Oin- 
stitulion  of  the  United  Stale*."  published  in  1904.  He  i*  a 
careful  lawyer,  and  ha*  undoubledly  prepared  the  be»t  work 
on  Code  Pleading.  Practice  and  Form*  ever  offered  to  the 
American  Bar. 


Four  Vo/umn,  Buckram,  $26.  OO  net  delivered 
For  Sale  By 

The  Lawyers  Co-operative  Pub.  Co. 

Rochester,  N.  Y. 


The  Constitution 

of  the  U.  S. 

By  David  K.  Wat.  n.  LL.  B..  LL.  D. 

THIS  work  >•  an  exhaustive  treatise  on  the  Constitution 
of  the  United  States  baring  the  outline*  of  the  Constitu- 
tion from  the  meeting  of  the  tint  Colonial  Congress  in 
1 774  to  the  convention  which  framed  the  Constitution  in  1 767. 
(j  The  author  considers  each  article  of  the  Constitution  section 
by  lection,  and  eJaute  by  clause,  adding  copiotat  footnote*, 
nch  in  historical  interest. 

Thm  Work  Contains  Chapters  on 

The  Federal  J udiciaryi before  the  Constitution  ;  The  Power 
of  the  Judiciary  to  Declare  Laws  Unconstitutional:  The 
Police  Power:  Corporations;  Combinations;  The  Acquisition 
and  Government  of  the  National  Domain,  aa  well  as  sub- 
jects of  Amendment*  and  Interstate  Commerce 

Over  one  thousand  dtahon.  to  judical  opinion,  down  to 
date  are  included. 


Two 


Buckram,  $12.00  net  delivered 


For  SaU  By 

The  Lawyers  Co-operative  Pub.  Co. 

r,  N.  Y. 


Publithed  September,  1910 


Criminal 
Evidence 

By  H.  C.  Underhill  LL.  B.  of  New  York  Bar 

THIS  second  edition  contain,  thirty-five  chap- 
let*  covering  the  subject  of  criminal  evidence, 
the  rules  of  presentation,  relevancy,  compe- 
tency, mode  of  proof,  examination  of  witnesses, 
etc.,  and  is  indispensable  to  Judge,  Prosecuting 
Attorney  and  to  every  Lawyer  having  even 
the  slightest  practice  in  criminal  courts.  Over 
200  additional  pages  have  been  added  and  several 
i  cited  down  to  date. 


One  Volume,   Buckram,  $7.50  net  delivered. 
For  Salt  By 

The  Lawyers  Co-operative  Pub.  Co. 

Rochester,  N.  Y. 


Publithed  September,  1910 


De  Facto 
Doctrine 

By  Albert  Conatantineau,  B.  A.,  D.  C.  L. 

THIS  important  treatise  is  designed  to  give  a  lystemalic 
and  cornprebenrive  exposition  of  the  De  Facto  Doctrine 
in  its  relation  to  public  officer*  and  public  corporations, 
bavd  upon  and  illu.tr* ted  by  Fjiglnh,  American,  and  Cana- 
dian case*.  The  text  it  fmiuendy  interwoven  with  verbatim 
quotation*  from  the  report*  making  it  doubly  helpful  to  I 
whoar  libraries  do  not  contain  extensive  sets  of 
as 


ljrosior.1. 


The  latter  part  of  the  work  relates  to  questions — to  tide 
to  office,  and  ditcusses  extraordinary  remedies  including 
hsliea*  corpus,  certiorari,  mandamu*.  iniunction  and  quo 
warranto.  The  work  i*  divided  into  33  chapter*  and  con- 
taint  7  SO  page*. 

One  Volume,     Buckram,    S6. 00  net  delivered 
For  Sa!e  By 

The  Lawyers  Co-operative  Pub.  Co. 
Rochester,  N.  Y. 


•J  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 


Bureau  of  Advertising  December  '10  VII 


Sfemtt  Itobliratumfi 


Ruegg's  Employers' 

W  •     I  •  F  *  m       and  Workmen's 
LtlCLDUlty  Compensation 


Contains  the  latest  English  and  Canadian  Legislation,  together 
with  an  explanation  of  words  and  phrases  in  their  judicial 
relation  to  this  subject,  and  a  clear  and  accurate  discussion  of 


the  questions  involved.  d**9  flfi 

Price,  express  prepaid,  $7'H!L 


Blackburn 
On  Sale 


Third  English  edition.    The  leading  as  well  as  the  most 
recent  authority  on  this  subject.  Its  citations  are  leading  author- 
ities and  its  treatment  is  based  on  reason.    In  every  sense 
a  treatise,  as  distinguished  from  a  digest.  0*750 
Price,  in  half-calf  binding,  express  prepaid,  -    -    -  %p  / -— 

The  Canadian 
Railway  Act 

ANNOTATED  BY  MACMURCHY  AND  DENISON 

Second  edition.  This  work  contains  the  decisions  of  the 
Canadian  Railway  Commissioners  and  by  the  increase  of  the 
jurisdiction  of  this  commission,  decisions  relating  to  Telephone, 
Telegraph  and  Express  Companies  are  now  included.  ^  1  fm\00 

Price,  express  prepaid,  if)  /  \J  

Cromarty  Law  Book  Company 

1112  Chestnut  Street 
PHILADELPHIA,  PA. 


q  Be  sure  to  mention  "Case  &  Comment"  in  writing  to  advertisers.  q  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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Nf«i  Sflflk  Amtnmtmtmtta 

Brilliant  Masterpieces  of 
Court  Room  Oratory 


Books  on 


Wills 


Schouler.  Will t  and  Administration,  1910  $  6.00 
Ron,  Probate  Law  and  Practice  western 
ttatet  including  Oklahoma  and  N.  and 

S.  Dakota.  2  vols.  08.     ....  13.00 
Remten,  Preparation  and  Contest  of.  '07  6.00 

Rood.  04  ( Student )  5.00 

Gardner.  03  (  Hornbook  I  ...  -  3.75 
Page,  -01  -  6.00 

Jarman  ( Bigelow ),  6th  ed.  2  vols.  93  12.00 
Bigelow,  Wills.  "93.  < Student)    ...  3.00 

Underhill.  2  vols.  1900    12.00 

Woerner,  American  Law  of  Adminklta- 

tion,  2  ed.  2  vols.  1899     ....  13.00 

For  Sale  by 

The  Lawyers  Co-op.  Publishing  Co. 
Rochester,  N.  Y. 


The  Search  of  Years  Fruitful  at  Last 

"  CUtUu  if  tJu  B*r"  if  Stntttr  AMn  V.  Stlhrt 
rni<  rtadj.  Cmuhu  tUiln  tf  /mm  Utal  trfmb 
anj  Jury  iftttJui  tf  .' 


YOU  bear  Beach's  burning  words  In  tbe  suit  trains!  Henry 
Ward  Beecber  (or  leading  tbe  plaintifJ'a  wile  astray,  and  you 
beat  I  he  eloquent  Tracy  In  the  minister's  defense.  You  liaren 
to  Prima*  in  the  Thaw  cue  as  be  pictures  Evelyn's  life  aiunsT 
tbe  primrose  path.  Voo  bear  tbe  immortal  Sergeant  Prentiss  In 
Kentucky's  rieatest  murder  ulal.  You  bear  Susan  B.  Anthony's 
dramatic  response  to  the  court  that  condemned  bet.  You  flew 
tbe  lile-and-dcatb  trials  of  Ciokef.  Tammany's  cbleltain.  and 
O'OonneU,  tbe  Itiih  martyr.  You  bear  Clarence  Darrow  and 
Senator  Borah  In  Hay  wood's  recent  trial.  You  bear  Mcrrtk  in 
the  trial  of  Surratt  for  the  murder  of  Lincoln,  and  you  stand  with 
the  mifbty  Voorbees  as  be  invoice*  tbe  unwritten  law.  and  for 
two  hours  pleads  lor  the  acquittal  of  an  etrinr  slater's  brother 
who  had  killed  tbe  man  that  "  plucked  a  flower  from  tbe  garden 
of  honor  and  flung  it  away  In  a  little  while,  withered  and  dead." 
You  bear  Inrersoll.  Seward.  Lewis.  Rayner  and  otbera  where 
eloquence  Is  pure  and  fraud  and  lolty  -before  a  jury  pleading 
lot  life  and  liberty,  mercy  and  hut  Ice. 

THE  SEAL  TEMPLE  OF  ORATORY 

Has  at  last  been  invaded  and  you  terel  with  genius  atoond  an 
Intellectual  banquet-board  and  ace  In  g tsphic  picture!  the  loves, 
hup<-a  and  shattered  lonances  that  bate  swa 
historic  cbaracters. 

Book  Is  strongly  and  bandaotnely  bou  

fronttapiecc  being  after  Cope's  famous  palatini,  "Tbe  I 
Appeal  at  tbe  First  Trial  by  Jury." 

300  Pages.  Special  Introductory  Price  $2.  Carriage  Prepaid 

CLASSIC  BOOK  PUBLISHING  COMPANY 

RAAXEY,  GA. 


The  Lawyer's  Best  Christmas  Gift 

Case  and  Comment  $J.OO 

For  One  Year  ... 

WITH  JANUARY  NUMBER  (out  December 25)  FREE 

January  will  be  a  special  "  Law  and  Minors  "  number ;  February,  Legal  Ethks  Number  ; 
March,  Criminal  Law  Reform  Number ;  April.  Nationalism  vs.  Slates  Rights  Number  and  so 
on— each  number  better  than  the 


The  L  C.  P.  Co..  Rochester.  N.  Y.:— Send  CASF.  AND  COMMENT  to 
Address  for  one  year  beginning  with  February.  1911.  the  January 

go  forward  free,  with  special  gift  card  informing  the  recipient  of  my  gift.    I  enclose  $1.00  to  pay  fot  same. 

Name 

Date  Address 

[Make  yourself  •  present,  it  you  like) 


to 


<J  If  the  advertisements  in  this  number  interest  you.  answer  at  once.  <J  The  present  value 
of  your  magazine  in  the  eyo  of  the  advertisers  depends  upon  replies  received  this  month. 
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IX 


Before  You  Buy 
American  State  Reports 

Read  This 


When  the  publication  of  the  American  Decisions  wu  begun  the  set  was  handled  at  a  subscription 
is,  and  when  the  publication  of  the  American  State  Reports  began,  this  set  was  also  handled  as  a  sub- 
scription series.  From  time  to  time,  however,  various  law-book  sellers  in  the  United  States  were  made 
special  agents,  until  it  was  possible  for  every  law-book  house  in  the  country  to  supply  its  patrons  with  these 
sets  of  books  complete,  as  published,  and  to  continue  to  supply  new  volumes  as  issued. 

The  modern  plan  of  selling  books  on  the  instalment  plan,  which  enables  lawyers  to  get  good  libraries 
and  pay  lor  the  boob  in  the  future,  has  had  a  tendency  to  get  bio  the  market  second-hand  set*  of 
•ports,  the  original  purchase  price  of  which  has  not  been  paid.    The  difficulty  of  tracing  these  sets 


these  Reports,  the  original  purchase  price  of  which  has  not  been  paid, 
and  getting  the  amount  paid  that  is  actually  due  thereon,  has  induced  t 
announcement  to  all  lawyers  in  the  United  States. 

From  and  after  December  1.  1910,  no  broken  sets  of  American  State  Reports  will  be  completed,  and 
no  full  sets  of  American  State  Reports  will  be  continued  to  lawyers  who.  after  that  date. 


for  the 


books  from  any  law-book  house  in  the  United  States,  other  than  the 
of  these  books.    These  authorized  agents  are  as  follows  : 
CALLAGHAN  A  COMPANY,  of  Chicago,  lllinoi: 
CEO.  I.  JONES,  of  Chicago,  ttiinoi*. 

THE  BOB BS -MERRILL  COMPANY,  of  IndianapolU.  Indiana. 
THE  W.  H.  ANDERSON  COMPANY,  of  Cincinnati.  Ohio. 
THE  KEEFE-DAVIDSON  COMPANY,  of  St.  Paul. 
THE  WEST  PUBLISHING  COMPANY,  of  St.  Paul, 
THE  BOSTON  BOOK  COMPANY,  of  Boston.  Matt. 

THE  LAWYERS  CO-OPERATIVE  PUBLISHING  CO..  of  Rochott.r.  N.  Y. 
THE  L.  C.  P.  COMPANY.  81  Nattaa  St..  Ntu>  York  City. 
THE  WILLIAMSON  LA  W  BOOK  COMPANY,  of  Rochomtmr.  N.  Y. 
BANCROFT.  WHITNEY  COMPANY,  of  San  Francitco.  Cat. 
BANCROFT-WHITNEY  COMPANY.  Eattirn  Divition.  Rochottar.  N.  Y. 
(Not*:  Thit  litt  of  agtntt  may  ha  changed  from  tima  to  time  -  ) 
Lawyers  anywhere  in  the  United  States  can,  therefore,  purchase  from  the  above-nai 
v,  at  one  uniform  price,  and  second-hand  when  on  hand  at  also  a  uniform  price. 
Lawyers  and  Estates  who  have  the  American  Slate  Reports  for  sale  for  any  reason  should,  for  their 
best  interests,  communicate  with  one  of  the  above-named  agents  who  are  in  position  to  pay  a  better  price 
for  such  second-hand  sets  than  anyone  else  in  the  United  States. 

Please  note  that  if  any  dealer,  other  than  the  above-named  authorized  agents  for  the  handling  of  these 
books,  should  make  sales  of  second-hand  sets  complete  or  partially  so,  of  these  Reports,  does  to  with  the 
full  knowledge  that  such  sets  cannot  be  completed  and  continued  by  the  parties  purchasing  them.  The 
only  manner  whereby  the  Legal  Profession  can  be  certain  to  have  this  set  of  Report*  continued  and  get  the 
advantage  of  the  new  volume*  at  issued,  will  be  by  purchasing  them  through  the  publishers  or  their  author- 
ized agents  named  above.  Be  sure,  therefore,  that  whenever  these  tett  are  offered  for  sale  you  see  to  it  that 
you  are  guaranteed  the  delivery  of  the  new 


*V.  Y. 


Bancroft- Whitney  Company 

Publisher*  of  the  A  marie  an  State 

San  Francisco,  CaL 


•J  Be  sure  to  mention 
it  is  of 


&  Comment"  in  writing  to  advertisers,        Where  you 
to  credit  your  magazine  with 


xpzed  by  Google 
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Nnu  Snob  Atttw«ttr^ttt^ttt0 


Now  or  Never — For 
Such  Low  Prices  on 

Mass. 
Reports 

Would  you  buy  Mats.  Reports  if  you  could  get 
good  second-hand  boob  at  $1.00,  or  leu,  per 
volume.    Then  here  is  your  opportunity. 

We  offer  to  immediate  purchasers,  for  spot  cash,  our  stork  of 
Mas.  Report*.  All  boos*  are  in  good  second-hand  condition, 
tome  volumes  newly  rebacked.  Purchajer  pay* freight  charge*. 
Theae  prices  have  never  be/ore  been  possible.  Here  is  the  list 
of  bargains : 

Mass.  Reports  Vols.  I  to  197  (2  in  I  Ed.  to  Vol. 

170.  balance  single)  $197.00 

Mas..  Report*.  Vok  I  to  189  (2  in  I  Ed.  to  Vol. 

1 50,  balance  tingle)  .....  $189.00 
Matt.  Reports.  Volt.  I  to  188  (2  in  I  Ed.  to  Vol. 

I  50,  balance  single)  $188.00 

Mass.  Report*.  Vok  I  to  185  (2  in  I  Ed.  to  Vol. 

1 46.  balance  tingle)  $185.00 

Mats.  Report*.  Vol..  I  to  I  72  single  -       -  $172.00 

Mas.  Report*.  Vols.  I  to  109  le*.  Cudung  Vol. 

12.  single  $81.00 

Mast.  Reports,  Vols.  139  to  154.  some  tingle. 

tome  2  in  I  Ed.  per  vol.        ....      $  .50 

First  orders  received  with  check  enclosed  will  be  given 
preference.  If  the  stock  has  been  disposed  of  and  your  order 
cannot  be  filled,  your  check  will  be  immediately  returned. 

The  Lawyers  Co-op.  Pub.  Co. 

Rochester,  N.  Y. 


Special  Shipping 
Service 


Get  your  order*  to  us  by  telegraph  if  necessary  and 
within  an  hour  or  two  your  books  will  be  on  the 
way.  If  unknown  to  us  or  if  cash  is  not  sent 
with  order,  avoid  delay  by  saying  C  O.  D. 

THE  LAWYERS  CO-OP.  PUBLISHING  CO. 
Rochetter,  New  York 


You  Pay  For  This- 
See  That  You  Get  It 

*J  The  Modern  Law  Book  attains  its  maximum 
value  in  the  hand*  of  the  user  only  when  it  gives 
Parallel  Reference*  to  the  report*  used.  If  you 
use  the  Lawyer*  Report*  Annotated  or 
United  State*  Supreme  Court  Report* 
(Law.  ed.),  before  buying  any  Text  Book.  Di- 
gest. Encyclopaedia  or  other  work,  first  learn  if  these 
two  widely  circulated  sett  are  systematically  cited 
by  volume  and  page  throughout  the  entire  work. 
You  are  entitled  to  the  best  there  is  insist  upon 
getting  it. 

The  Lawyer*  Co- operative  Publishing  Co. 
ROHESTER,  NEW  YORK 


[NEW  1910] 


O  s  born  on 
Questioned  Documents 

The  greatest  work  on  Forgery  ever  written;  contains  525 
page*.  200  illustration*,  tome  printed  in  colors ;  introduction 
by  Prof.  John  H.  Wigmore.  Price.  $5.25  net,  delivered. 
Illustrated  umole  page*  with  circular*  and  reprint!  of  reviews 
tent  Free  on  request, 

THE  L.  C.  P.  CO..        Rocheeter.  New  York.  U.  S.  A. 
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THE  NEWS  OF  THE 

United  States  Supreme  Court 
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may  perhaps  be  had,  after  a  fashion,  from  your 
daily  newspaper  but  it  is  not  a  very  accurate, 
complete  or  satisfactory  legal  reporter,  to  say 
the  least.  A  better  way  is  to  subscribe  now  to 

^    Advance  Sheets 

which  are  issued  twice  every  month  during  the  session 
of  the  court.    The  first  number  of  the  October 
1910  term  is  issued  December  I  st.  and  the 
last  one  about  July  1  st.,  1911. 

Each  number  will  have  one  complete 
index  to  all  the  cases  of  the  term 
up  to  that  point. 

Fill  out  the  order  coupon 
if  you  are  not  already  a 
subscriber   and   get  all 
the  opinions  promptly.  n 


L«wytrt» 
Co-operative 
PubUhtng 


Ento  my  I ubscription  to  the 
£ ".  S.  Advance Sheets,  for 
the  October  19 10  tarn  and  until 
further  notice,  at  $2.00  per  year 
(or  $6.00  including  the  permanent 
bound  volume)  and  find  the  amount  en- 
closed herewith  (or  charge  to  my  account). 


C.&C.  Dec.,  '10. 


<I  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  IJ  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this 
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Technical 


Office  leisure  to  Inventions, 
trade-msrks,  etc,  flrcn  care- 
ful   sn<l   prompt  mention. 
Fee*  moderate  for  bleh-cla.s  work.    Associate  business  solicited.  Send 
1 1  the)  answer  many  question!  Clients  may  nk  you. 

B.  STEVENS 
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833  14th  St.  Washington.  D.  C.  SM  ] 
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WASHINGTON 
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Attorney  and  Counselor  at  Law 
Suite  No.  828.  W.  P.  Story  BuikW  Siith  and  Broadway. 

COMMERCIAL.  CORPORATION.  1<F.AL  E^TATTaaVl 
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WATSON  E.  COLEMAN 
Fan rs t  Law v en  w«shinoton.  D  C. 


Well-trained  young;  lawyers  'of  first-rate  ability 
and  character  to  engage  in  editorial  work. 
Those  especially  desired  who  have  more  incli- 
nation to  the  law  than  to  practise.  Address. 
ing  Editor,  L.  C.  P.  Co..  Rochester,  N.Y. 


SALESMEN 
WANTED 

J.  B.  UPPINCOTT  CO. 


PHILADELPHIA 


LAW  BOOK  SALESMEN 

Several  men  of  good  repute  wanted  to  act  as 
traveling  salesmen  of  law  books.  Either  experience 
or  a  fair  knowledge  of  law  is  desirable. 

LITTLE,  BROWN  &  COMPANY 
34  BEACON  STREET 
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CORNELL  UNIVERSITY 

COLLEGE  OF  LAW 

Four-year  course  for  students  entering  from  high  schools 
and  preparatory  schools,  includes  ouc  vcar  of  instruction  in 
the  College  of  Arts  and  Sciences  preliminary  to  the  law 
subjects.  Thrcc-resr  count  (open  after  loio'only  to  those 

Ccscnting  at  least  otic  vcar  of  college  work  )  includes  all  the 
w  subject's.    Law  Library  of  41.000  volumes.  Kxtcnded 
» fn  pleading  and  practice.    For  catalogue  address, 
DEAN  OF  THE  COLLEGE  OF  LAW, 
Cornell  University.  Ithaca,  It.  Y. 
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W%        Co-op"  Deal  ia  a  Square  Deal.C  With  us  the  buyer  is  considered,  alwaya.   A  trial  order  will  prove  it  to  you. 

In  our  policy  the  maxim  "  Caveat  emptor  "  has  no  place.  <JOur  stock  ia  the  largest  and  moat  complete  of 
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Saving  the  Trees  of  the  South 

YOU,  whose  stately  homes  in  the  sunny  South 
are  set  among  majestic  and  venerated  trees; 
you,  w  ho  love  the  mystic  beauty  of  the  great 
out-of-doors,  the  trees  of  which  bespeak  its  crown- 
ing glory;  you.  t<>  whose  care  the  trees  were  given 


i.v 


a*,  pas: 


«t iterations    long  since 
passed  away,  to  keep  in 
health  and  beauty  for 
those  which    are  to 
i-ome  —  learn  of  the 
needs  of  these  trees. 

The  business  of 
the  Davey  Tree  Ex- 
pert Company  and 
the  profession  of 
the  Davey  Tree  Ex- 
perts is  the  saving 
of  trees.  John 
Davey,  the  Father 
of  Tree  Surgery,  is 
J  their  teacher  ami 
their  guarantor.  Tree 
salvation   is  needed 
Mid  possible  in  the 
South.  AWiieti.  lu  cause 
your  trees  decay  likeother 
trees,   if   neglected  or 
abused.  Possible,  because 
the  Davey  Tree  Experts  go  South  every  Winter. 

For  four  month*.  December  to  March,  they  will  work 
from  <-ast<-rn  Texas  to  the  Atlantic.  Beautiful  booklet  with 
ill  nitrations  awaits  your  call.  Write  at  once,  statins  the 
uber  of  your  trees,  the  kinds  ami  their  location.  Wc  may 
be  able  to  send  a  special  representative  without  cost  or  obli- 
gation to  you  to  make  a  thorough  examination  of  your  trees. 

THE  DAVEY  TREE  EXPERT  CO..  he.  2212  Besdi  St..  KENT.  OHIO 


John  Davey 


Delaware 
Corporations 


If  you  are  interested  in  organizing  a  corporation  for  your  clients,  you  should  (or  their  sake, 
as  well  as  for  your  own,  know  thai: — 

1.  Delaware  Corporations  are  governed  by  the  clearest,  fairest  and  best  corporation  law  yet 
enacted  by  any  State,  and  that  the  law  ha*  stood  every  Judicial  test  since  its  enactment  in  1 899.— 

2.  Delaware  Corporations  are  taxed  but  a  small  proportion  of  the  amount  imposed  by  Maine  and 
New  Jersey. — 

3.  Delaware  Corporations  are  not  required  to  file  complicated  annual  reports:  they  may  engage  in 
any  number  of  deferent  enterprises:  and,  their  iruues  of  stock  owned  by  a  non-resident  are  prohibited  by  our 
Constitution  horn  being  taxed  in  this  State.— 

4.  Delaware  Corporations  may  hold  both  stockholders  and  directors  meeting*  outside  of  this  Stale, 
and  may  buy,  cancel,  and  reissue  shares  of  their  own  Capital  Stock. — 

5.  Delaware  Corporations  becoming  inactive  are  charged  only  one  half  of  the  regular  taxes. 

We  will  gladly  send  to  any  address  free  of  charge,  a  copy  of  our  law,  a  complete  set  of 
forms  and  full  instructions  (or  incorporating  companies  under  the  Delaware  Statute, 

Delaware  Charter  Guarantee  &  Trust  Company 
du  Pont  Building,  Wilmington,  Delaware 


4]  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  The  present  value 
of  vour  magazine  in  the  eyes  of  the  advertisers  depends  UDon  reoliea  received  thin  month. 


Shakespeare's  Will 


Shale  espeare  commences  his  will  as  follows :  "  In  the  name 
of  God,  Amen.  I,  William  Shakespeare,  of  Stratford-on- 
Avon,  in  the  county  of  Warwick,  gent.,  in  perfect  health  and 
memory  (God  be  praised !)  do  make  and  ordain  this  my  last 
will  and  testament  in  manner  and  form  following;  that  is  to 
say :  First,  1  commend  my  soul  into  the  hands  of  God,  my 
creator,  hoping,  and  assuredly  believing,  through  the  only  merits 
of  Jesus  Christ  my  Saviour,  to  be  made  partaker  of  life  ever- 
lasting ;  and  my  body  to  the  earth  whereof  it  is  made.  Item. 
I  give  and  bequeath  unto  my  daughter  Judith,  £150,  to  be 
paid  to  her  in  manner  following:  £100  in  discharge  of  her 
marriage  portion,  and  £50  upon  her  surrendering  all  her  right 
in  one  copyhold  tenement  in  Stratford-on-Avon  unto  my 
daughter  Susanna  Hall  and  her  heirs  forever.  Item,  1  give  to 
my  daughter  Judith  £150  more  if  she  or  any  issue  of  her 
body  be  living  at  the  end  of  three  years  next  ensuing  the  date 
of  this  my  will . . .  Item,  I  give  and  bequeath  unto  the  poor  of 

Stratford,  £l  0  Item,  I  give  and  bequeath  to  Hamlett  Sadler 

26s.  8c/.  to  buy  him  a  ring ;  to  William  Reynolds,  gent.,  26s. 
8c/.  to  buy  him  a  ring  ;  to  my  godson  William  Walker,  20s.  in 
gold  ;  to  Anthony  Nash,  gent.,  26s.  8c/.,  and  to  Mr.  John  Nash 
26s.  8c/.,  and  to  my  fellows  John  Hemynge,  Richard  Barbage, 
and  Henry  Candell,  26s.  8c/.  to  buy  them  rings . . .  Item,  I  give 

unto  my  wife  my  second  best  bed  with  the  furniture  All 

the  rest  of  my  goods ...  I  give  to  my  son-in-law  John  Halls,  gent, 
and  my  daughter  Susanna  his  wife,  whom  I  make  executors , 
.  .  .  And  I  do  entreat  and  appoint  Thomas  Russell,  Esq.,  and 
Francis  Collins,  gent.,  to  be  overseers  hereof.  ..." 
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Portrait  and  Part  of  Autograph  Will  of  Wm.  Shakespeare 
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Law  Governing  Construction  of 
Devise  of  Real  Property 


BY  GEORGE  H.  PARMELE 
Author  of  Parmcle's  Wharton  on  Conflict  of  Laws. 
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HE  tendency  of  the 
courts,  especially  no- 
ticeable in  cases  dealing 
with  conflict  of  laws,  to 
create  misleading  prec- 
edents by  misstating  or 
overstating  the  princi- 
ples applicable  to  the 
subject,  even  when  the 
decisions  themselves  are  right  upon  the 
facts,  is  illustrated  by  the  recent  case  of 
Pcet  v.  Pcet,  229  111.  341,  82  N.  E.  376, 
11  A.  &_E.  Ann.  Cas.  492,  13  L.R.A. 
(N.S.)  780.  The  court  there  declares 
in  general  terms  that  the  construction  of 
a  devise  of  real  property,  in  the  sense  of 
ascertaining  the  testator's  intention,  is 
governed  by  the  lex  rei  sitet,  and  not  by 
the  lex  domicilii,  in  case  of  a  conflict  be- 
tween the  two.  The  court,  however,  con- 
cedes that  if  by  the  domiciliary  law  the 
words  employed  in  the  devise  have  a 
meaning  different  from  that  which  they 
bear  in  the  state  in  which  the  subject  of 
the  devise  is  situated,  that  law  may  be 
proven,  not  to  establish  a  rule  of  law 
binding  on  the  court  charged  with  the 
proper  interpretation  of  the  will,  but 
simply  as  a  fact  or  circumstance  to  en- 
able the  court  to  arrive  at  a  correct  con- 
clusion under  the  law  of  the  forum.  The 
court  seems  to  be  more  fortunate  in  its 
concession  than  in  its  statement  of  the 
general  principle.  The  purpose  for 
which,  it  is  thus  conceded,  the  domiciliary 
law  may  be  proven  is,  from  the  nature 
of  the  question,  the  only  purpose  for 
which  any  extrinsic  law.  whether  the  lex 
rei  site  or  lex  domicilii,  may  be  legiti- 
mately invoked  when  the  question  in- 


volved relates  to  the  intention  of  the  tes- 
tator, that  is,  his  actual  intention. 

Since,  therefore,  the  concession  covers 
the  entire  field  so  far  as  construction  in 
this  sense  is  concerned,  it  seems  to  be  ir- 
reconcilable with  the  general  proposi- 
tion that  construction — which  the  court 
expressly  declared  to  be  equivalent  to 
ascertaining  the  intention  of  the  testator, 
— is  governed  by  the  lex  rei  sittc;  and  can 
hardly  be  treated  as  an  exception  to  that 
proposition.  The  term  "construction" 
broadly  used  may  embrace  the  effect  of 
the  devise,  as  well  as  the  intention  of  the 
testator  in  respect  thereto;  and  had  the 
general  proposition  of  the  court  been  lim- 
ited to  that  phase  of  construction  it 
would  have  been  beyond  criticism ;  but 
as  already  indicated  by  the  court's  own 
definition  it  is  construction  in  the  sense 
of  ascertaining  the  testator's  intention, 
which  is  by  that  statement  referred  to 
the  lex  rei  sitic. 

The  necessity  of  invoking  any  ex- 
trinsic law  in  order  to  ascertain  the  in- 
tention of  the  testator,  and  therefore  the 
necessity  of  choosing  between  the  lex  rci 
silcc  and  lex  domicilii  in  case  of  a  con- 
flict, arises  only  when  the  language  of 
the  will  is  susceptible  of  different  inter- 
pretations or  falls  short  of  expressing  the 
full,  complete,  and  specific  intention  of 
the  testator.  In  that  situation  the  ex- 
trinsic law,  regarded  as  one  of  the  facts 
or  circumstances  surrounding  the  testa- 
tor, may  serve  to  remove  the  ambiguity 
arising  from  the  language  of  the  will  or 
to  complete  and  render  specific  the  inten- 
tion partially  or  generally  expressed 
therein.   This  is  obviously  the  only  bear- 
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ing  that  the  extrinsic  law  can  properly 
have  on  the  case  so  long  as  the  effort  is  to 
ascertain  the  intention  ambiguously  or 
partially  expressed  in  the  will.  In  this 
connection  the  extrinsic  law,  whether  lex 
domicilii  or  lex  rci  sit  a,  does  not  perform 
its  ordinary  and  legitimate  function  of 
prescribing  a  rule  operating  ex  proprio 
I'igore  to  determine  the  respective  rights 
of  the  parties.  At  this  point,  however, 
a  distinction  is  to  be  observed  between 
invoking  an  extrinsic  law  in  order  to 
ascertain  the  actual  intention  of  a  testa- 
tor, and  invoking  such  a  law  as  a  rule  of 
property  to  be  applied  irrespective  of  the 
actual  intention.  The  distinction  is  apt 
to  be  obscured  by  the  fact  that  rules 
which  are  in  reality  rules  of  property 
applicable  irrespective  of  the  testator's 
actual  intention,  are  sometimes  treated  as 
though  they  rested  on  the  presumed  in- 
tention of  the  testator  or  operated  to  as- 
cribe a  particular  intention  to  him. 
Whether  or  not  this  is  a  correct  view  of 
the  foundation  and  operation  of  such  a 
rule,  it  is  obvious  that,  the  presumption 
on  which  the  rule  rests  and  the  intention 
which  it  ascribes  to  the  testator  being 
conclusive,  the  inquiry  stops  as  soon  as 
the  conditions  on  which  the  rule  operates 
appear,  and  there  is  then  no  question  of 
ascertaining  the  testator's  actual  inten- 
tion. The  distinction  may  be  illustrated 
by  comparing  the  operation  of  the  rule 
in  Shelley's  Case  (assuming  that  in  the 
particular  jurisdiction  that  rule  is  re- 
garded as  a  rule  of  property,  and  not  as 
a  rule  of  construction),  and  the  effect  of 
the  statute  of  descent  upon  a  devise  to 
one  and  his  "heirs."  In  the  first  case, 
upon  the  assumption  that  the  rule  is  a 
rule  of  property,  it  operates  ex  proprio 
vigore  as  soon  as  the  conditions  of  its 
application  appear,  irrespective  of  any 
intention  disclosed  by  the  will  itself.  In 
the  second  case,  however,  the  statute  of 
descent  does  not  operate  ex  proprio  x>ig- 
orc,  as  it  would  in  case  of  intestacy,  but 
is  merely  a  fact  or  circumstance — the 
significance  and  weight  of  which  vary 
with  the  language  of  the  will  as  a  whole 
and  with  the  other  facts  and  circum- 
stances surrounding  the  testator — bear- 
ing on  the  question  whom  the  testator 
intended  to  designate  by  the  term  "heirs." 
Doubtless,  when  the  will,  regarding  all 


parts  thereof  and  viewing  it  in  the  light 
of  all  the  surrounding  facts  and  circum- 
stances, is  destitute  of  all  other  indica- 
tions of  the  testator's  intention  in  this 
regard,  the  proper  statute  of  descent  will 
prevail,  and  in  this  situation  it  approxi- 
mates, in  practical  effect,  closely  to  a 
rule  of  property,  or,  in  other  words,  to  a 
rule  which  conclusively  ascribes  a  par- 
ticular intention  to  the  testator  irrespec- 
tive of  his  actual  intention.  Neverthe- 
less, even  in  this  situation  the  statute 
prevails  not  because  it  operates  as  a  rule 
of  property,  but  because  it  happens  that 
there  is  nothing  to  overcome  its  signif- 
icance as  a  fact  or  circumstance  illus- 
trating the  testator's  intention. 

It  is  clear  that,  so  far  as  rules  of  prop- 
erty are  concerned,  a  devise  of  real  prop- 
erty is  governed  by  the  lex  rex  sit<c,  and 
not  by  the  lex  domicilii.  It  is,  however, 
by  no  means  so  clear  that  the  lex  rci  sit<e 
will  prevail  over  the  lex  domicilii  so  far 
as  the  question  of  construction,  in  the 
sense  of  ascertaining  the  intention  of  the 
testator,  is  concerned.  In  the  first  place 
it  is  apparent  from  the  nature  of  the  ques- 
tion that  no  hard-and-fast  rule  can  be 
applied  to  it,  since  the  will  as  a  whole 
viewed  in  the  light  of  the  surrounding 
facts  and  circumstances,  even  when  it 
does  not  directly  express  the  testator's 
full  intention,  may  point  to  the  probabil- 
ity that  he  had  the  law  of  a  particular 
state  in  mind.  The  fact,  for  instance, 
that  he  was  familiar  with  the  statute  of 
descent  of  the  state  in  which  the  land  is 
situated  may  bear  somewhat  in  favor 
of  the  lex  rci  sittc,  and,  on  the  contrary, 
the  fact  that  he  was  familiar  with  the 
statute  of  descent  of  his  domicil  and  un- 
familiar with  that  of  the  other  state, 
may  bear  somewhat  in  favor  of  the  lex 
domicilii.  And  there  are  many  other 
possible  facts  and  circumstances  that 
may  be  entitled  to  consideration.  The 
question,  therefore,  like  any  other  ques- 
tion bearing  on  the  intention  of  the  tes- 
tator, depends  very  largely  upon  the  facts 
of  the  particular  case. 

When,  however,  the  case  is  destitute 
of  all  other  indications  of  the  testator's 
intention  as  to  the  governing  law,  it 
seems  more  in  accord  with  the  proba- 
bilities to  assume  that  he  had  in  mind 
the  law  of  his  domicil,  with  which  he  was 
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presumably  familiar,  than  that  he  was 
speaking  with  reference  to  the  law  of  a 
foreign  state  or  country  with  which  he 
had  no  relation  except  that  the  subject 
of  the  devise  was  situated  there.  As  a 
matter  of  fact,  when  the  specific  question 
as  to  the  law  to  be  invoked  where  the 
devise  is  to  one  and  his  "heirs"  has  been 
presented,  the  courts,  in  the  absence  of 
indications  of  a  contrary  intention,  have 
adopted  the  lex  domicilii,  rather  than  the 
lex  rei  sita,  for  the  purpose  of  deter- 
mining the  particular  devisees  included 
under  that  term.1 

And  the  Mississippi  supreme  court  8  in 
a  recent  case  has  declared  in  general 
terms  that,  notwithstanding  the  well-set- 
tled rule  that  the  title  of  real  estate  is 
governed  solely  by  the  law  of  the  place 
where  the  property  is  situated,  yet,  when 
the  inquiry  is  directed  solely  to  the  ascer- 
tainment of  the  meaning  and  intention  of 
the  testator  from  the  language  employed 
by  him  in  the  will,  the  lex  domicilii  con- 
trols. One  argument  advanced  by  text 
writers  in  support  of  this  view  is  that 
a  contrary  rule  might  operate  to  impute 
to  the  testator  a  different  intention  with 
respect  to  each  of  several  parcels  of  real 
property  covered  by  the  same  devise,  if 
the  parcels  were  located  in  different 
states.  Doubtless  many  cases  may  be 
found  in  which  the  general  principle 
that  wills  of  real  property  are  governed 
by  the  lex  rei  sitce  is  stated  in  terms 
broad  enough  to  cover  the  question  of 
construction,  in  the  sense  of  ascertain- 
ing the  testators  intention.  In  most  of 
these  cases,  however,  the  question  in- 
volved was  either  as  to  the  formal  or 
essential  validity  of  the  will,  or  its  effect, 
as  distinguished  from  its  construction 
in  the  sense  of  ascertaining  the  testator's 
intention.  This,  indeed,  appears  to  be 
true  of  the  Peet  Case.  The  question 
there  involved  was  whether  a  devise  by 
a  testator  domiciled  in  New  York,  of  real 
property  in  Illinois,  was  governed  by  the 
Illinois  statute,  which  in  effect  declares 
that  in  case  a  child  for  whom  no  provi- 
sion is  made,  is  born  to  the  testator  after 
the  execution  of  the  will,  the  devises  and 

1  See  Guerard  v.  Guerard,  73  Ga.  506;  Keith 
v.  Eaton,  58  Kan.  732,  51  Pac.  271. 

•Ball  v.  Phelan,  94  Miss.  293,  49  So.  956, 
23  L.R.A.(N.S.)  895. 


legacies  shall  abate  to  raise  the  portion 
to  which  the  child  would  have  been  en- 
titled had  the  testator  died  intestate,  un- 
less it  appears  by  the  will  that  it  was 
the  testator's  intention  to  disinherit  such 
child.  The  New  York  statute  proved  in 
the  case  was  to  the  same  effect  except 
that,  in  terms  at  least,  it  contained  no 
exception  in  case  of  the  manifestation  of 
an  intention  in  the  will  to  disinherit  the 
child.  It  was  apparently  assumed  in  this 
case  that  if  the  New  York  statute  were  to 
be  applied  it  would  preclude  any  inquiry 
as  to  the  testator's  intention.  While,  as 
already  indicated,  the  court  regarded  the 
question  involved  as  one  of  construction 
of  the  will  in  the  sense  of  ascertaining 
the  testator's  intention,  it  is  not  apparent 
how  either  statute  is  capable  of  throw- 
ing any  light  on  the  testator's  intention. 
That  intention  must  be,  and  in  fact  was, 
determined  from  the  will  itself  viewed 
in  the  light  of  the  facts  and  circumstances 
surrounding  the  testator.  To  have  ap- 
plied the  New  York  statute,  upon  the 
assumption  that  it  precluded  any  inquiry 
as  to  the  testator's  intention,  would  have 
been  to  apply  not  a  rule  of  construction, 
but  a  rule  of  property,  prevailing  at  the 
domicil,  or  what  amounts  to  practically 
the  same  thing,  a  rule  conclusively  as- 
cribing to  the  testator  an  intention  not  to 
disinherit  the  afterborn  child.  I'pon  the 
other  hand,  in  applying  the  Illinois  stat- 
ute to  the  situation,  the  court  merely  ap- 
plied a  rule  of  property  of  the  lex  rei 
sitcr,  not  indeed  a  rule  of  property  con- 
clusively ascribing  a  particular  intention 
to  the  testator,  but  a  rule  of  property 
which  throws  open  the  question  of  the 
testator's  actual  intention. 

If  this  view  of  the  question  actually 
before  the  court  is  right,  the  general 
statement  of  the  court  referring  the  ques- 
tion of  construction,  in  the  sense  of  as- 
certaining the  intention  of  the  testator, 
■to  the  lex  rei  sitce,  was  uncalled  for,  in- 
consistent with  its  concession  previously 
referred  to,  and  the  result  of  the  fail- 
ure to  distinguish  between  the  construc- 
tion of  the  devise,  in  this  sense,  and  its 
effect  under  rules  of  property.  The  con- 
cession, if  read  in  connection  with  the 
general  proposition,  serves  as  an  anti- 
dote, and  will  probably  prevent  a  misap- 
prehension of  the  effect  of  the  case  as 
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a  precedent.  The  general  proposition, 
however,  read  without  the  concession,  is 
calculated  to  create  a  false  impression, 
and  apparently  align  the  case  in  support 
of  a  principle  broader  than  the  court  in- 
tended to  assert. 

Since  any  general  principle,  whether 
it  calls  for  the  lex  rei  sita  or  lex  domicilii, 
which  may  be  adopted  for  the  guidance 
of  the  courts  in  choosing  which  of  the 
conflicting  laws  is  to  be  regarded  in  re- 
solving ambiguities  in  the  language  of 
the  will,  or  in  completing  the  intention 
but  partially  expressed  therein,  connotes 
but  the  one  circumstance  that  the  testa- 
tor was  domiciled  in  one  state  or  country 
and  the  subject  of  the  devise  was  situ- 
ated in  another,  it  may  be  easily  dis- 
placed by  additional  facts  and  circum- 
stances which  may  be  properly  brought 


to  bear  on  the  testator's  intention.  In- 
deed, it  is  possible  that  both  lex  rei  sttce 
and  lex  domicilii  may  be  displaced  and 
the  law  of  a  third  jurisdiction  invoked, 
by  reason  of  indications  in  the  will*  or  in 
the  surrounding  facts  and  circumstances 
that  the  testator  had  that  law  in  mind. 
As  an  abstract  proposition,  however,  and 
within  the  limits  in  which  any  general 
principle  on  this  subject  must  necessarily 
operate,  the  weight  of  authority  seems  to 
support  the  view  that  it  is  the  lex  dom- 
icilii, rather  than  the  lex  rei  sitce,  that  is 
to  be  regarded  in  the  construction  of  a 
devise  of  real  property,  in  the  sense  of 
ascertaining  the  testator's  intention  in  re- 
spect thereof,  as  distinguished  from  the 
effect  of  the  devise  under  rules  of  prop- 
erty. 


NOWHERE  do  the  infirmities  of  human  nature 
appear  in  all  their  hideous  nakedness,  and  no- 
where do  the  hallowed  and  sometimes  unsus- 
pected virtues  of  commonplace  lives  shine  forth  with 
so  clear  a  lustre,  as  in  the  musty  records  of  the 
probate  court.  Those  faded  and  yellow  documents 
reveal  the  secret  springs  of  human  nature  as  they  are 
revealed  nowhere  else  this  side  of  the  final  judgment 
seat.  To  a  student  of  human  nature,  the  open  pages 
of  a  dead  mans  will,  no  matter  how  long  ago  he 
may  have  penned  the  words,  have  an  absorbing  inter- 
est from  the  volumes  that  may  be  read  between  the 
lines.  The  whole  gamut  of  human  passions  finds 
expression  in  such  instruments:  pride,  ambition,  love, 
hypocrisy,  avarice,  charity — every  motive  from  saintly 
benevolence  to  malignant  revenge.— 

WILLIAM  P.  BORLAND.  Dean  of  Kansas  City  School 
of  Law  and  author  of  Law  of  Wills. 
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'Xy/AS   the   testatrix,  in 
YY  >'our  opinion,  of  un- 
sound  mind  ?" 

This  question  was 
not  long  ago  put  to  a 
policeman  on  the  wit- 
ness stand,  in  a  contest 
over  the  will  of  a  wom- 
an who,  to  the  conster- 
nation of  relatives,  left  $60,000  to  char- 
ity. The  officer,  with  a  solemnity  of 
manner  indicating  that  he  fully  appre- 
ciated the  importance  of  the  inquiry,  an- 
swered in  the  affirmative. 

"Why,"  he  said,  "she  would  order  me 
from  in  front  of  her  house,  saying,  'I 
don't  need  a  policeman ;  you  are  never 
around  when  you  are  needed,  anyhow.'  " 
The  judge  turned  to  the  witness  in  un- 
disguised surprise,  and,  with  a  touch  of 
sarcasm  in  his  voice,  asked  : 

"Do  you  think  she  was  insane,  because 
she  said  that  policemen  could  not  be 
found  when  wanted?" 
"Yes,"  was  the  response. 
The  answer  raised  a  laugh  in  the  court 
room ;  and  yet,  while  it  must  be  admitted 
that  this — to  use  a  popular  expression — 
is  going  some  as  a  test  of  insanity,  still 
it  would  hardly  do  to  say  that  it  is  a 
record  breaker,  among  the  strange  views 
entertained  by  laymen  as  to  what  will  dis- 
qualify a  person  from  disposing  of  his 
property  by  will.  Those  who  might  have 
been  the  favored  objects  of  the  bounty 
of  a  decedent,  and  their  friends  and 
neighbors,  set  up  an  extreme  standard 
of  testamentary  capacity.  The  body  must 
have  been  in  a  high  state  of  preservation 
and  the  intellect  in  a  most  perfect  condi- 
tion of  integrity  to  enable  a  person  dying, 
to  thwart  the  wishes  of  the  living.  Above 
all,  he  must  have  spoken  with  under- 
standing and  acted  with  circumspection 
at  all  times  and  places,  if  he  expected  to 
get  an  unpopular  will  through  without 
having  a  detailed  account  of  his  physical 
and  mental  peculiarities  spread  upon  the 
minutes  of  the  court. 

A  witness  was  once  asked  why  he 


thought  that,  at  a  certain  time,  the  testa- 
tor's mind  was  wavering. 

"Because,"  he  replied,  "when  I  asked 
him  where  the  women  were,  he  said. 
'Was  sagt,'  and  looked  queer."  1 

So,  the  good  old  German,  who  had  re- 
sponded to  a  question  he  had  failed  to 
understand,  in  a  perfectly  natural  man- 
ner, was,  because  not  comprehended  by 
the  witness,  deemed  unfit  to  make  a  will. 

In  a  Michigan  case*  a  woman  swore 
that  she  thought  the  testatrix  was  compe- 
tent to  execute  a  deed,  but  not  a  will. 
"A  will,"  she  explained,  "is  very  differ- 
ent." And  this  is  a  very  good  illustration 
of  the  singular  impression  prevalent 
among  laymen,  that  a  much  higher  de- 
gree of  mental  capacity  is  required  to 
make  a  final  disposition  of  one's  property 
than  is  needed  to  make  a  deed  or  con- 
tract, and  the  logic  is  that  a  will  is  very 
different. 

It  may  therefore  be  somewhat  aston- 
ishing to  laymen  holding  such  extreme 
views  to  learn  that  one  may  have  the 
capacity  necessary  to  make  a  valid  will, 
although  he  smokes  fifteen  cigars  a  day.8 
goes  fishing  and  hunting  without  result,4 
loses  his  way  in  returning  from  church,5 
refuses  to  decide  upon  selling  a  crop  of 
grain,8  or  mistakes  squirrel  tracks  for 
rabbit  tracks  when  there  are  no  rabbits 
in  the  vicinity,7  and  that  a  mother  may 
fail  to  take  the  advice  of  her  son  as  to  the 
disposition  of  a  piece  of  real  estate; 8  and 
that  a  man  may  ask  10  cents  a  pound  for 
shoats,  when  the  market  price  for  hogs  is 
6  cents,8  without  being  mentally  incompe- 
tent for  the  testamentary  act. 

1  CaurTman  v.  Long,  182  Pa.  73. 
"Hoban  v.  Campau,  52  Mich.  346,  17  X.  W. 
797. 

8  Berry  v.  Safe  Deposit  &  T.  Co.  96  Md. 
45,  53  Atl.  720. 

*  Scarborough  v.  Baskin,  65  S.  C.  558,  44  S. 
E.  63. 

*  Wilson  v.  Hays,  109  Ky.  321,  58  S.  W.  773. 
"CaufTman  v.  Long,  82  Pa.  73. 

7  Re  Lewis,  51  Wis.  101,  7  X.  W.  829. 

8  Rc  Bowers,  27  Pittsb.  L.  J.  N.  S.  237. 
•Graham  v.  Deuterman,  244  111.  124.  91  N.  E. 

61. 
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A  testator's  walk  may  become  less 
elastic  than  usual  and  degenerate  into  a 
shuffling  gait ; 10  he  may  walk  the  streets 
with  no  particular  object  in  view,  and 
have  a  serious,  solemn  expression,  when 
walking; 11  he  may  partially  lose  his  hair 
and  teeth,  and  the  use  of  his  legs  to  such 
an  extent  as  to  require  crutches;1*  he 
may  talk  wildly  after  being  run  over  by 
a  railroad  car; 18  being  old,  he  may  beg 
his  granddaughter  to  play  the  piano,  and 
then,  contrary  to  his  accustomed  dignity, 
dance  in  the  presence  of  guests;1*  he 
may  believe  that  the  enfranchisement  of 
women  will  work  the  downfall  of  the  Re- 
public ; 16  he  may  undergo  for  a  short 
time  the  extremes  of  sorrow  and  depres- 
sion at  the  loss  of  his  wife; lfl  or,  on  the 
other  hand,  may  play  a  violin  when  his 
wife  is  dead  in  the  house,17  without  losing 
the  right  to  dispose  of  his  property. 

So,  one  is  not  mentally  incompetent  to 
make  a  will,  although  he  has  unbounded 
faith  in  a  certain  patent  medicine,  using 
it  to  an  excessive  degree  and  recommend- 
ing it  to  others ; 18  or  believes  in  witches 
and  "spooks" ; 19  or  plants  corn  with  a 
handkerchief  on  his  head;80  or  contem- 
plates erecting  a  monument  100  feet 
higher  than  any  known  monument  or 
pyramid ; 81  or  gathers  stones  and  pebbles 
from  the  seashore  to  ornament  his  gar- 
den ; 88  or  fails  to  call  a  doctor  to  treat 
him  for  indigestion  ; 83  or  searches  for  the 
buried  treasures  of  Captain  Kidd  ;  84  or 
keeps  chickens  in  his  house;86  or  pro- 

10  Rcrrv  v.  Safe  Deposit  &  T.  Co.  96  Md.  45, 
53  Atl.  720. 

"Tarr's  Estate,  3  Pa.  Co.  Ct.  319. 

"  Bush  v.  Lisle,  89  Ky.  393.  12  S.  W.  762. 

"  Carroll  v.  Norton,  3  Bradf.  291. 

"White  v.  Starr,  47  N.  J.  Eq.  244.  20  Atl. 
875. 

«  Chrisman  v.  Chrisman,  16  Or.  127,  18  Pac. 

6. 

»e  Ouachita  Baptist  College  v.  Scott,  64  Ark. 
349.  42  S.  W.  536. 

"  Bennett  v.  Hibbert.  88  Iowa,  154,  55  N.  W. 
93. 

"Winn  v.  Grier,  217  Mo.  420,  117  S.  W. 
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«  Ea  Ban  v.  Vandcrbilt,  3  Rodf.  384. 
*8  Enrman's  Will,  Tucker.  205. 
«3  Wallace  v.  Whitman,  201  111.  59,  66  N.  E, 
311. 

«*  Thompson  v,  Quimby.  2  Bradf.  449. 
"Re  Murphy.  41  APP.  Div.  153,  58  N.  Y. 
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vides  kennels  for  dogs  in  his  drawing- 
room  ; 86  or  loves  money  and  calls  a  se- 
curity his  god ; 87  or  mistakes  property  for 
blessedness ; 88  or  uses  blasphemous  lan- 
guage when  racked  with  pain;88  or  be- 
queaths an  estate  to  a  society  for  the  pre- 
vention of  cruelty  to  animals,  on  the 
theory  that  men's  souls,  after  death,  pass 
into  the  bodies  of  animals.80 

And,  finally,  it  may  astonish  a  layman 
to  know  that  one  may  direct  that  his 
bowels  be  converted  into  fiddle  strings  ;81 
be  under  the  delusion  that  he  had  lost  a 
thumb;*8  believe  that  one  half  of  his 
body  is  dead,  that  he  breathes  only  with 
one  lung,  that  only  one  half  of  his  heart 
performs  its  functions,  and  that  he  is  a 
double  man ; 88  or  fancy  he  cannot  drink- 
milk  or  eat  salt  or  butter,  and  be  averse 
to  eating  meat ; 84  or  even  fail  to  believe 
in  the  saving  efficacy  of  infant  baptism 
and  the  doctrine  of  the  real  presence,3* 
— and  still  be  able  to  will  his  property 
contrary  to  the  wishes  of  others. 

One  of  the  most  striking  examples  of 
the  extent  to  which  a  person  may  be  in- 
dulged in  his  eccentricities  of  beliefs  and 
manners,  without  affecting  his  testamen- 
tary capacity,  is  afforded  by  a  South  Car- 
olina case:  In  this  case  the  testator, 
among  other  things,  believed  that  all 
women  were  witches,  and  would  not  sleep 
on  a  bed  made  by  a  woman ;  he  thought 
some  of  his  relations  were  in  his  teeth, 
and,  to  get  them  out,  had  fourteen  sound 
teeth  drawn ;  he  had  the  quarters  of  his 
shoes  cut  off,  saying  that  if  the  Devil  got 
into  his  feet,  he  could  drive  him  out  the 
easier  ;  he  had  holes  cut  on  each  side  of 
his  hat.  so  that  if  the  Devil  came  in  on 
one  side,  he  could  drive  him  out  on  the 
other;  he  always  shaved  his  head  close, 
so  that  in  a  contest  with  the  witches  they 
might  not  get  hold  of  his  hair;  and  also, 
for  the  purpose  of  making  his  wits  glib, 
he  had  swords  of  all  sizes  and  shapes 

26  Vplcsias  v.  Dyke,  Prorog.  Ct.  2  Taylor, 
Med.  Jur.  556. 

*Uvis«,n  v  Ivison.  80  App.  Div.  599,  80  N. 
Y.  Snpp.  1011. 

"Eddcy's  Appeal.  109  Pa.  406.  1  Atl.  425. 
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made, — fifteen  or  twenty  in  the  course 
of  a  year, — which  he  was  always  alter- 
ing,— one  4  feet  long,  with  two  edges; 
another  11  inches  wide  by  14  long,  with 
a  handle,  and  made  by  a  neighboring 
blacksmith  to  enable  him  to  light  the 
Devil  and  witches  with  success.  In  the 
daytime  he  dozed  in  a  hollow  gum  log  for 
a  bed,  and  at  night  kept  awake,  contend- 
ing against  the  Devil  and  witches.  At 
one  time  he  fancied  he  had  the  Devil 
nailed  up  in  the  fireplace,  in  one  end  of 
his  house,  and  by  a  mark  across  his  room, 
over  which  he  would  never  pass,  he 
never  suffered  the  floor  to  be  swept.  He 
dwelt  in  a  house  worse  than  any  of  his 
negro  houses,  and  his  bed  was  a  split 
hollow  gum  log,  with  one  or  two  blan- 
kets, and  in  this  gum  he  would  some- 
times keep  two  or  three  razors  and  as 
many  pistols.  He  had  no  chair  or  table 
or  platter  or  dishes  or  plates.  He  ate 
with  a  forked  stick,  and  would  not  drink 
out  of  a  tumbler  after  another  person,  to 
avoid  harm.  A  few  years  before  his 
death  he  went  to  live  with  a  certain  per- 
son, who  would  not  receive  him  into  his 
family,  but  who  built  a  house  for  him, 
about  12  feet  square.  The  testator  com- 
plained that  it  was  too  large,  and  had  one 
built  3  feet  wide,  5  feet  long,  and  4  feet 
high,  in  which  he  ate,  slept,  and  dozed 
away  his  time.  His  wearing  apparel,  at 
the  time  of  his  death,  was  appraised  at 
$1.86  In  spite  of  all  of  these  singulari- 
ties he  was  held  competent  to  make  a 
will,  having  been  shown  to  have  good 
business  capacity  and  to  have  conversed 
sensibly  on  most  subjects. 

On  the  other  hand,  a  testator  who  took 
borax  "to  weld  up  his  inwards ;"  who  re- 
fused to  take  food  until  others  had  taken 
of  it,  for  fear  of  poison ;  who  asserted 
that  chloroform  angels  had  saturated  his 
bedclothing  to  kill  him ;  that  his  relatives 
and  Indians  were  endeavoring  to  shoot 
him ;  who  always  put  a  quantity  of  salt 
in  his  tea  to  destroy  the  poison  which  he 
claimed  had  been  put  into  it  to  kill  him ; 
who  sometimes  for  half  a  day  at  a  time 
would  dig  into  the  earth  with  an  old  bay- 
onet to  kill  devils ;  who  dug  holes  about 
2  feet  deep  around  his  house,  poured  in 

»«Lec  v.  Lee,  4  M'Cord, L.  183,  17  Am. 

Dec.  722. 


water  to  drown  out  the  devils;  and  who 
did  many  other  things  of  a  similar  nature, 
— was  held  not  to  possess  testamentary 
capacity,  where  the  will  bequeathed  to 
his  executor,  a  gentleman  of  the  highest 
character,  a  sum  large  enough  to  be  over 
and  above  a  bribe  that  might  be  offered 
to  him  by  the  brothers  and  sisters  of  the 
testator  "for  the  redemption  of  this  will 
and  their  heirship  to  my  estate,"  and  dis- 
inherited every  relative,  and  gave  his  es- 
tate to  charities.*6* 

So,  while  a  man's  eccentricities  and  de- 
lusions are  a  part  of  his  liberties,  disap- 
pointed relatives  may  find  some  ground 
to  stand  upon,  if  he  hears  too  many 
voices  in  the  whistling  wind,  or  receives 
too  many  spiritual  visitors,  since  such 
manifestations  may  affect  the  testamen- 
tary act  itself.37 

He  must  not  let  his  belief  that  he  is  the 
son  of  George  IV.,  and  that  when  he  was 
born  a  large  sum  of  money  was  placed 
in  his  father's  hands  in  trust  for  him; 
that  he  was  robbed  of  it  by  his  father  by 
a  diversion  of  a  part  of  the  trust  fund 
from  him  to  his  brother ; M  or  the  belief 
that  his  wife,  who  is  old.  is  maintaining 
improper  relations  with  clergymen  of  ad- 
vanced years  and  high  character,88 — af- 
fect the  making  of  the  will.  Being  a 
white  man,  married  to  a  white  woman, 
he  must  not  labor  under  the  delusion  that 
he  is  the  father  of  a  mulatto  child;40 
and,  it  would  seem  that  he  must  not  en- 
tertain too  seriously  the  notion  of  estab- 
lishing a  stone  quarry  on  the  planet  Sat- 
urn." 

In  conclusion,  it  may  be  said  that  the 
courts  have  been  able  only  in  a  very 
general  way  to  define  testamentary  capac- 
ity, and  that  the  question  is  regarded  as 
more  properly  one  of  fact  than  of  law. 

[An  exhaustive  discussion  of  the  question 
"what  is  testamentary  capacity"  may  be  found 
in  Mr.  Spurr's  note  appended  to  the  case  of 
Slaughter  v.  Heath,  27  L.R.A.(N.S.)  1.— Ed.l 

86»Re  Lock  wood,  2  Connoly,  118,  8  N.  Y. 
Supp.  345. 

"American  Seamen's  Friend  Soc.  v.  Hop- 
per. 33  N.  Y.  619. 

M  Smee  v.  Since.  L.  R.  5  Prob.  Div.  84. 

89  American  Seamen's  Friend  Soc.  v.  Hop- 
per. 33  N.  Y.  619. 

40  Florey  v.  Florey.  24  Ala.  241. 

«i  McReynolds  v.  Smith,  172  Ind.  336,  86 
N.  E.  1009. 
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H ETHER  the  old  say- 
ing that  "a  lawyer 
who  tries  his  own 
case  has  a  fool  for  a 
client",  is  applicable 
to  Samuel  J.  Tilden 
in  the  matter  of 
drawing  his  will  is 
not  known.  It  was 
thought  for  some  time  that  the  will  was 
drawn,  or  at  least  approved,  by  Charles 
O'Conor  and  James  C.  Carter,  two  of 
the  most  eminent  lawyers  in  New  York ; 
but  later  statements,  made  on  what  is 
apparently  good  authority,  are  to  the  ef- 
fect that  they  had  nothing  at  all  to  do 
with  the  will,  and  consequently  it  is  not 
definitely  known  who  was  responsible  for 
it.  It  would  hardly  seem  possible  that 
Mr.  Tilden  himself  could  have  made 
such  a  mistake  had  he  been  acting  for 
someone  else.  The  statement  has  been 
made  that  Mr.  Tilden  had  some  doubts 
as  to  the  validity  of  those  clauses  which 
the  court  subsequently  condemned,  and 
had  spoken  to  Mr.  Carter  about  it,  but 
nothing  more  came  of  it. 

In  summing  up  the  provisions  of  the 
Tilden  will,  the  court,  in  holding  it  in- 
valid (Tilden  v.  Green,  130  N.  Y.  29, 
14  L.R.A.  33,  28  N.  E.  880),  stated  that 
the  testator  in  substance  said:  "I  have 
determined  to  devote  my  estate  to  char- 
itable, educational,  and  scientific  pur- 
poses. I  have  formed  no  detailed  plan 
how  that  purpose  can  be  executed,  but 
under  the  law  of  New  York  it  must  be 
done  through  and  by  means  of  a  cor- 
poration. I  request  you  to  cause  to  be 
incorporated  an  institution  to  be  called 
the  'Tilden  Trust,'  with  capacity  to  main- 
tain a  free  library  and  reading  room  in 
the  city  of  New  York,  and  such  other 
educational  and  scientific  objects  as  you 
shall  designate;  and,  if  you  deem  it  ex- 
pedient,— that  is,  if  you  think  it  advis- 
able, and  the  fit  and  proper  thing  to  do, 
— convey  to  that  institution  all  or  such 
part  of  my  residuary  estate  as  you 
choose;  and  if  you  do  not  think  that 
course  advisable,  then  apply  it  to  such 


charitable,  educational,  and  scientific  pur- 
poses as  in  your  judgment  will  most  sub- 
stantially benefit  mankind." 

It  will  be  noted  that  the  discretion  of 
the  trustees  was  indefinite  both  as  to  the 
amount  which  they  were  to  give  to  the 
corporation  to  be  formed,  and  also  as 
to  whether  they  should  give  any  at  all 
to  the  incorporation ;  and  the  validity  of 
the  bequest  was  denied  upon  the  ground 
of  this  complete  discretionary  power  to 
convey  or  not  to  convey  to  the  suggested 
beneficiary.  The  trustees  procured  the 
incorporation  of  the  "Tilden  Trust,"  and 
elected  to  convey  to  it  the  entire  prop- 
erty, but  the  court  held  that  the  invalid- 
ity of  the  charitable  trust  because  of  its 
uncertainty  could  not  be  cured  by  any- 
thing done  by  the  trustees  to  execute  it. 

In  striking  contrast  with  the  Tilden 
will  is  that  of  his  eminent  contemporary 
in  law  and  politics,  Roscoe  Conkling,  the 
text  of  which  is  as  follows :  I,  Roscoe 
Conkling,  of  Utica,  make,  publish,  and 
declare  my  last  will  and  testament  as 
follows :  I  give,  devise,  and  bequeath  to 
my  wife,  Julia,  and  to  her  heirs  and 
assigns  forever,  all  my  property  and  es- 
tate, whether  real  or  mixed,  and  I  con- 
stitute and  appoint  my  said  wife  sole  ex- 
ecutrix of  this  my  last  will.  It  would  un- 
doubtedly take  a,  better  lawyer  than  even 
Mr.  Conkling  to  break  his  will. 

In  passing  upon  the  validity  of  the  will 
of  Fresident  James  K.  Polk,  a  Tennes- 
see court  of  chancery  said :  "This  will 
was  written  by  the  testator,  with  his  own 
hand,  in  the  executive  mansion  at  Wash- 
ington, at  a  time  when  he  was  President 
of  the  United  States.  He  was  a  lawyer 
of  recognized  ability,  had  filled  many 
high  public  offices  with  distinction,  and 
reilected  great  honor  upon  his  state.  His 
will  was  witnessed  by  a  law  partner  and 
a  Senator  in  Congress,  and  named  as  ex- 
ecutor one  of  the  justices  of  the  Supreme 
Court  of  the  United  States.  It  comes 
to  us  with  the  impression  of  having  been 
carefully  thought  out  before  it  was  for- 
mally put  down  and  published  as  his 
last  testament."     Among  other  provi- 
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sions,  his  home,  known  as  Polk  Place, 
situated  in  the  city  of  Nashville,  was 
given  to  his  wife  for  life,  and  upon  her 
death  it  was  bequeathed  to  the  state  of 
Tennessee  in  trust  to  be  occupied  and 
enjoyed  "by  such  one  of  my  blood  rela- 
tives having  the  name  of  Polk  as  may 
be  designated  by  the  said  state,"  and  if 
there  were  no  blood  relatives  of  that 
name,  then  "by  such  other  of  my  blood 
relations  as  may  be  designated  by  the 
said  state  to  execute  this  trust."  The  oc- 
cupant was  to  keep  the  same  in  repair 
and  prevent  it  from  dilapidating  or  fall- 
ing into  decay,  to  pay  the  taxes,  and  to 
preserve  and  keep  in  repair  "the  tomb 
which  may  be  placed  or  erected  over  the 
mortal  remains  of  my  beloved  wife  and 
myself,  and  shall  not  permit  the  same  to 
be  removed,  nor  any  buildings  or  other 
improvements  be  placed  or  erected  over 
the  spot  where  said  tomb  may  be." 

This  will  was  declared  invalid  as  tend- 
ing to  establish  a  perpetuity.  It  was  not  a 
gift  for  public  charity,  and  was  merely 
an  attempt  to  retain  the  property  for  the 
use  of  the  blood  relatives  of  the  testator. 
In  regard  to  the  provisions  for  the  pres- 
ervation of  the  testator's  tomb,  the  court 
said:  "It  were  better  to  let  some  tombs 
pass  into  the  hands  of  strangers,  and  fall 
into  ruins,  than  to  permit  every  testator 
to  devote  to  his  own  grave  as  much  land 
as  his  own  taste  might  suggest  or  his 
purse  could  bear,  and  thus  withdraw  it 
forever  from  business  relations." 

There  can  be  no  doubt  that  the  will 
would  have  established  a  perpetuity,  and 
consequently  was  invalid,  but  the  case 
would  seem  to  be  one  in  which,  if  the 
court  had  had  any  discretion  in  the  mat- 
ter, it  might  have  been  exercised  to  sus- 
tain the  will,  which  had  for  its  main  pur- 
pose the  preservation  of  the  tomb  of  one 
of  the  Presidents;  and  this  especially 
since  Polk  left  no  direct  descendants,  and 
the  bill  in  chancery  to  set  aside  the  will 
was  filed  by  a  large  number  of  claimants, 
some  of  whom  had  but  a  one  three-hun- 
dred-and-thirty-seventh  interest  therein. 

The  will  of  Francois  Xavier  Martin, 
presiding  judge  of  the  supreme  court  of 
Louisiana,  was  in  the  holographic  form 
and  as  follows :  "I  institute  my  brother, 
Paul  Barthelemy  Martin,  heir  to  my 
whole  estate,  real  and  personal,  and  my 


testamentary  executor  and  detainor  of 
my  estate.  In  case  of  his  death,  absence, 
or  disability,  I  name  my  friend  and  col- 
league, Edward  Simon,  my  testamentary 
executor  and  detainor  of  my  estate. 
New  Orleans,  this  twenty-first  day  of 
May,  eighteen  hundred  and  forty-four." 
It  would  seem  that  a  will  so  short  and 
concise  could  not  be  attacked  upon  any 
ground,  so  long  as  there  were  no 
direct  descendants  of  the  testator,  and 
all  of  the  property  was  left  to  his 
nearest  relative,  but  nevertheless  the 
will  was  attacked  by  the  state,  and  a 
very  bitter  contest  ensued.  The  broth- 
er to  whom  the  property  was  left  was  a 
resident  of  the  state,  and  consequently 
the  estate  would  not  be  subject  to  any 
taxation,  where  in  the  absence  of  a  will 
the  great  bulk  of  the  estate  would  pass 
to  nonresident  next  of  kin,  and  conse- 
quently be  subject  to  a  10  per  cent  tax. 
The  state  claimed  that  the  brother  had 
been  fraudulently  named  as  sole  bene- 
ficiary, for  the  purpose  of  defrauding 
the  state  of  the  tax  which  it  would  other- 
wise have  obtained.  At  the  time  the  will 
was  written,  Judge  Martin  was  blind,  and 
it  was  claimed  that  it  was  a  physical  im- 
possibility for  him  to  have  written  the 
will  himself.  But  the  will  was  sustained 
by  the  court  over  which  Judge  Martin 
had  presided  with  great  honor  for  many 
years. 

The  will  of  "the  Great  Chief  Justice," 
John  Marshall,  was  also  a  holographic 
will,  and  divided  his  estate,  or  the  great 
bulk  of  it,  equally  between  his  daughter 
and  five  sons,  his  wife  having  previous- 
ly died.  The  share  of  the  daughter  was 
left  in  trust  to  a  nephew  for  her  use  and 
that  of  her  family,  and  for  the  education 
of  her  children,  not  to  be  subject  to  the 
control  of  her  husband  or  to  the  payment 
of  his  debts.  This  trust,  as  he  says, 
was  made  "without  derogating  from  the 
esteem  and  affection  I  feel  for  my  son- 
in-law,"  and  because  "I  have  long 
thought  that  the  provision  intended  by  a 
parent  for  a  daughter  ought  in  common 
prudence  to  be  secured  to  herself  and 
children,  so  as  to  protect  them  from  dis- 
tress, whatever  casualties  may  happen." 
The  son-in-law  was  suggested  as  agent 
to  manage  his  daughter's  estate,  and  if 
he  survived  the  daughter,  it  was  recom- 
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mended  that  one  half  of  the  annual  prof- 
its of  the  property  bequeathed  in  trust 
for  the  daughter  and  her  family  be  paid 
to  the  son-in-law  for  his  own  use. 

Chief  Justice  Marshall's  love  for  his 
wife  is  well  known  and  frequently  men- 
tioned by  his  biographers.  A  bequest  to 
one  of  her  friends  was  made  "as  a  token 
of  my  wife's  gratitude  for  long  and  val- 
uable attentions."  The  will  also  con- 
tained the  following:  "My  beloved  wife 
requested  me  while  living  to  hold  in  trust 
for  our  daughter  one  hundred  bank 
shares,  to  pay  the  dividends  to  her  dur- 
ing my  life,  and  to  secure  the  same  to 
her  and  her  children  when  Providence 
should  call  me,  also,  from  this  world. 
In  compliance  with  the  wish  of  her  whose 
sainted  spirit  has  fled  from  the  suffer- 
ings inflicted  on  her  in  this  life,  I  give," 
etc.  He  had  written  a  beautiful  eulogy 
of  his  wife  on  the  first  anniversary  of 
her  death,  and  a  copy  of  this  was  in- 
closed in  the  will  for  each  one  of  his  chil- 
dren. A  thousand  acres  of  land  was  giv- 
en each  of  his  grandsons  named  John, 
and  if  none  of  his  sons  should  have  a 
son  by  that  name,  then  the  land  was  to 
be  given  to  the  son  named  Thomas,  "in 
token  of  my  love  for  my  father  and  ven- 
eration for  his  memory.  If  there  be 
no  son  named  John  or  Thomas,  then  I 
give  the  land  to  the  eldest  sons,  and  if 
no  sons,  to  the  daughters." 

He  had  first  appointed  his  five  sons 
and  one  son-in-law  as  executors  of  the 
will,  but  fearing  lest  the  number  might 
produce  confusion,  he  changed  his  pur- 
pose, and  selected  one  of  his  sons  to  be 
sole  executor,  "directing  that  no  surety 
shall  be  required  of  him,  and  allowing 
him  $1,000  for  his  care  and  pains." 

The  Chief  Justice  owned  a  number  of 
slaves,  and  in  the  first  codicil  to  his  will 
he  makes  provision  for  his  factotum  and 
body-guard.  Robin.  If  he  so  desired 
he  was  to  be  emancipated,  and  money 
was  given  him  to  leave  the  state;  but  if 


his  emancipation  could  not  be  provided 
for  consistently  with  the  law  and  the 
slave's  own  inclination,  he  was  given  the 
privilege  of  choosing  his  master  among 
the  sons,  or  he  might  be  held,  if  he  de- 
sired, for  the  daughter  by  the  same  trust 
as  the  other  property  had  been  devised 
to  her. 

The  will  of  Grover  Cleveland,  recently 
admitted  to  probate  in  New  Jersey,  is 
written  in  very  clear  and  concise  lan- 
guage, and  there  is  no  necessity  of  call- 
ing in  the  aid  of  equity  to  construe  it. 
After  providing  for  the  payment  of 
debts  and  funeral  expenses,  and  for  the 
erection  of  an  appropriate  monument 
"only  moderately  expensive,"  he  gave 
small  personal  gifts  to  nieces  and  neph- 
ews and  to  one  or  two  personal  friends. 
Then  the  sum  of  $10,000  was  given  to 
each  of  the  two  daughters  and  two  sons, 
to  be  paid  to  them  respectively  as  they 
shall  arrive  at  the  age  of  twenty-one. 
Until  the  legacies  were  paid  or  should 
lapse,  the  income  was  to  be  paid  to  his 
wife,  to  be  applied  by  her  to  the  support 
and  education  of  the  children,  without 
any  liability  on  her  part  to  any  of  the 
children  on  account  thereof.  All  the  rest 
and  residue  of  the  property  was  given  to 
"my  dear  wife,  Frances  F.  Cleveland," 
and  she  was  also  appointed  one  of  the 
executors  of  the  will.  In  the  clause  of 
the  will  making  the  provision  for  the 
support  of  the  children  occurs  this  some- 
what peculiar  provision  :  "If,  however, 
either  of  my  said  daughters  shall,  be- 
fore her  legacy  becomes  payable,  cease 
for  any  reason  to  reside  with  her  mother, 
the  income  arising  from  the  investments 
of  her  legacy  shall  be  paid  to  such  daugh- 
ter." 

Whether  Mr.  Cleveland  in  making 
this  provision  had  in  mind  differences 
which  would  cause  a  separation  of  the 
family,  or  only  a  possible  early  matri- 
monial adventure  on  the  part  of  the 
daughters,  is  not  stated. 
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INCE  the  discovery  of 
fraudulent  substitut- 
ed pages  in  the  Tung- 
sten Electric  Light 
Patent  Application  a 
few  years  ago,  in 
Washington,  and  the 
conviction  of  a  patent 
examiner  and  patent 
attorney,  the  officials  of  the  Patent  Of- 
fice have  required  that  the  various  pa- 
pers connected  with  a  patent  applica- 
tion must  be  fastened  together  with  tape, 
both  ends  of  which  go  under  an  attached 
seal.  This  provision,  while  not  a  per- 
fect protection,  makes  it  more  difficult  to 
substitute  fraudulent  pages. 

The  same  danger  of  fraudulent  sub- 
stitution surrounds  modern  methods  of 
preparing  wills,  and  some  provision  of  a 
similar  nature  would  no  doubt  prevent 
many  frauds.  In  a  recent  case  a  will 
devising  more  than  five  million  dollars' 
worth  of  property  was  probated,  that  was 
written  on  more  than  a  dozen  separate 
sheets  of  paper,  each  sheet  complete  in 
itself  and  ending  a  paragraph,  and  the 
sheets  were  fastened  with  a  single  ordi- 
nary paper  fastener  at  the  top.  In  an- 
other case  a  will  was  written  on  one 
sheet  of  paper,  with  the  signature  of  the 
testator  at  the  end  of  the  will ;  and  a 
separate  sheet  contained  only  the  attesta- 
tion clause  and  the  signatures  of  the  wit- 
nesses, making  it  possible  to  write  any 
kind  of  a  will,  and  attach  it  to  this  latter 
sheet. 

Most  people  are  honest,  but  some  of 
these  practices  are  an  open  temptation 
to  crime,  and  should  be  changed.  The 
Patent  Office  regulation  would  be  a  good 
one,  if  some  approved  method  of  attach- 
ing seals  could  be  employed.  In  many 
law  offices  where  wills  are  drawn,  the 
separate  sheets  of  even  important  wills 
are  fastened  with  only  cheap  paper  fas- 
teners, than  can  easily  be  removed,  and 
in  some  important  cases  have  been  re- 
moved. 

It  would  be  a  commendable  practice, 
when  possible,  to  write  all  wills  on  one 


continuous  sheet  of  paper,  with  the  state- 
ment at  the  close  that  only  one  sheet  is 
used.  The  length  of  three  sheets,  or  six 
full  pages  of  legal  cap  paper,  would 
probably  contain  the  matter  in  a  very 
large  proportion  of  wills;  and  a  sheet  of 
paper  equal  in  quantity  to  six  pages 
could  readily  be  obtained,  and  would  not 
be  inconvenient  to  handle.  Stationers 
would  no  doubt  find  a  ready  market  for 
such  paper,  if  it  was  prepared  and  of- 
fered for  sale  in  various  lengths  for  this 
specific  purpose.  Lawyers  could,  no 
doubt,  charge  enough  more  for  the  draw- 
ing of  wills  to  cover  this  additional  ex- 
pense, and  clients  would  be  sure  to  ap- 
preciate this  careful  attention  to  an  im- 
portant detail. 

It  is  not  often  easy  to  substitute  a  page 
in  any  document, — especially  after  some 
time  has  elapsed, — but  it  can  be  done, 
and  has  no  doubt  been  done  successfully 
in  many  instances.  If  the  substitution 
is  immediate,  and  by  the  parties  who 
made  the  genuine  pages,  no  one,  of 
course,  could  detect  the  fraud,  if  proper 
means  had  been  employed  to  accomplish 
the  end. 

The  opinion  that  prevails  almost  uni- 
versally, that  a  typewritten  page  can  be 
substituted  successfully  at  any  time,  is 
erroneous,  and  those  who  have  given  at- 
tention to  the  subject  know  that  this  is  a 
very  difficult  feat  to  accomplish;  but  if 
such  an  act  is  done  at  once,  or  within 
a  comparatively  short  time,  it  may  be 
difficult,  or  even  impossible,  to  detect  the 
fraud. 

Many  fraudulent  wills  are  no  doubt 
admitted  to  probate.  Beneficiaries  are 
many  times  willing  to  sacrifice  part  of  a 
claim  in  order  to  realize  promptly  on  the 
estate  of  a  dead  relative,  and  fraud  is 
often  thus  encouraged  by  settlements 
that  should  not  be  made. 

The  New  York  legal  requirements  re- 
garding witnesses  to  wills  are  perhaps  as 
effective  as  any  in  preventing  fraud,  al- 
though it  would  be  well  if  one  at  least 
of  the  required  two  witnesses  should  be 
a  public  officer  of  some  kind.    This  re- 
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quirement  would  not  often  be  a  hard- 
ship, and  would  emphasize  the  fact  that 
witnesses  to  such  documents  ought  to  be 
those  whose  standing  in  the  community 
is  of  such  a  character  that  their  credi- 
bility could  not  be  successfully  attacked. 
AH  kinds  of  nonentities  arc  used  as  wit- 
nesses to  wills, — servants,  hired  men,  and 
dependents  whose  testimony  regarding  a 
document  is  not  very  forcible  as  evi- 
dence. 

There  are  those  who  approve  the  prac- 
tice followed  in  some  states,  of  not  re- 
quiring any  witnesses  to  a  will  that  is 
entirely  in  the  writing  of  the  testator; 
but  the  difficulty  with  this  practice  is 
that  under  these  conditions  a  fraudulent 
will  may  contain  only  a  half  dozen  words, 
and  may  be  written  in  pencil  in  such  a 
way  as  to  make  it  difficult  to  decide  def- 
initely as  to  its  genuineness,  so  that  on 
the  whole  it  is  better  to  require  two  wit- 
nesses. 


For  numerous  reasons  it  would  be  de- 
sirable to  have  wills  deposited  with  some 
public  officer,  instead  of  being  "found," 
as  they  many  times  are,  in  peculiar  and 
unusual  places.  It  would  perhaps  be 
difficult  to  make  a  regulation  of  this  kind, 
but  the  practice  could  be  encouraged  and 
in  a  large  measure  established  by  the  ad- 
vice of  the  legal  profession.  This  prac- 
tice would  be  especially  desirable  in 
those  cases  where,  for  any  reason,  a  con- 
test may  be  anticipated.  There  is,  of 
course,  a  disposition  on  the  part  of  sur- 
viving friends  and  relatives  to  respect 
the  wishes  of  a  testator  regarding  the 
disposition  of  his  property,  even  though 
his  requests  are  not  in  legal  form ;  and  if 
he  should  himself  deposit  a  will  with  a 
surrogate  or  some  other  proper  officer, 
this  act  would  in  itself  be  sufficient  an- 
swer to  many  possible  attacks  upon  the 
document. 


THERE  is  no  difficulty  in  the  case  of  a  raving 
madman  or  a  driveling  idiot  in  saying  that  he  is 
not  a  person  capable  of  disposing  of  property; 
but  between  such  an  extreme  case  and  that  of  a  man 
of  perfectly  sound  and  vigorous  understanding,  there  is 
every  shade  of  intellect,  every  degree  of  mental  capac- 
ity. There  is  no  possibility  of  mistaking  midnight  for 
noon,  but  at  what  precise  moment  twilight  becomes 
darkness  is  hard  to 


LORD  CRANWORTH  in  Boyse  v.  Rossborough, 
6H.LC.  45. 
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MOST  absurd  thing 
connected  with  legal 
business  is  the  little 
piece  of  red,  green, 
or  blue  paper  or  daub 
of  sealing  wax  which 
we  often  place  at  the 
end  of  a  signature  to 
a  deed,  will,  or  other 
important  document.  It  is  a  very  small 
thing  in  size,  but  one  to  which  a  great 
deal  of  importance  is  frequently  given. 
It  is  a  relic  of  antiquity,  and  no  plausible 
excuse  can  be  invented  for  continuing 
its  use. 

Some  of  the  more  progressive  states 
have  practically  abolished  its  use  by  leg- 
islation, which  deprives  it  of  any*  tech- 
nical legal  significance.  In  others,  how- 
ever, it  is  still  used  with  all  seriousness 
and  solemnity;  and  an  almost  magical 
value  is  given  to  it  by  dignified  judges, 
that  is  little  less  than  ridiculous. 

This  little  seal  is  emphatically  un- 
American.  It  is  one  of  the  blind,  stub- 
born customs  and  formalities  inherited 
from  the  common  law  of  England  cen- 
turies ago.  The  tendency  of  modern 
legislators,  judges,  and  lawyers  is  to 
simplify  the  form  of  legal  documents 
and  of  legal  procedure,  but  the  seal  still 
remains.  It  often  happens  that  old  es- 
tablished customs  and  methods  are  not 
abandoned  quickly,  and  an  absurd  rev- 
erence is  given  to  things  long  since  prov- 
en burdensome  and  out  of  date.  The 
seal  is  one  of  the  customs  slow  to  be  giv- 
en up.  The  abolition  of  the  seal  after  a 
signature  is  a  subject  that  should  receive 
the  prompt  consideration  of  those  who 
are  endeavoring  to  establish  uniformity 
of  laws  throughout  the  United  States. 

In  those  slow  and  deliberative  states 
in  which  the  seal  is  still  revered,  its  pres- 
ence or  absence  after  a  signature  gives  a 
document  a  special  significance,  and 
causes  technical  objections  and  distinc- 
tions that  hinder  and  delay  the  cause  of 
justice.  How  unjust  it  is  that  a  fortune 
may  be  won  or  lost,  or  the  title  to  prop- 


erty be  subjected  to  prolonged  and  ex- 
pensive litigation,  because  of  a  dispute 
about  a  seal  ?  True  it  is  that  judges  who 
are  progressive  enough  to  endeavor  to 
throw  off  the  burden  of  unjust  prece- 
dent will,  and  do  try  to,  deal  liberally  with 
the  subject.  A  man  died  years  ago,  leav- 
ing part  of  his  estate  to  another  to  enjoy 
while  he  lived,  with  the  privilege  of  de- 
vising it,  at  his  death,  to  others  whom  he 
might  select,  by  a  writing  under  his 
"hand  and  seal."  A  writing  was  execut- 
ed so  devising  the  property,  but  it  was 
contested  by  others  claiming  the  proper- 
ty, upon  the  technical  ground  that  the 
paper  contained  no  seal  after  the  signa- 
ture, and  the  devise  was  therefore  void. 
A  wise  Philadelphia  judge  closely  scru- 
tinized the  signature,  and,  after  carefully 
listening  to  the  arguments  of  lawyers, 
decided  that  at  the  end  of  the  signature 
there  was  an  extra  scroll  or  flourish 
made  with  the  pen  with  which  the  sig- 
nature was  made,  and  that  this  was  suffi- 
cient in  law  to  constitute  a  seal.  The  de- 
cision was  technical,  but  it  was  just.  A 
contrary  decision  would  have  been  fully 
as  technical,  but  it  would  have  been  man- 
ifestly unjust.  A  decision  like  this  may 
remove  some  of  the  unjust  rigor  of  the 
law,  but  it  does  not  reform  it  altogether. 
Law  dictionaries,  text-books,  and  digests 
devote  special  chapters  to  the  subject  of 
the  seal,  its  definition,  history,  and  pur- 
pose; but  in  this  twentieth  century — a 
century  of  progress — we  are  governing 
everyday  life  and  business  on  a  common- 
sense,  practical  basis,  and  trimming  off 
the  frills  and  useless  ornaments  that  no 
longer  help  us  to  accomplish  any  good 
purpose.  Historical  reasons  and  ancient 
precedents  must  give  way  to  American 
clear-headedness  and  practical  methods. 
Legal  authorities  go  back  to  the  books 
of  Lord  Coke,  to  get  a  correct  definition 
of  a  seal.  Prolonged  arguments  and  dis- 
cussions have  taken  place  in  times  past 
as  to  what  kind  of  a  device  constituted 
a  seal  in  the  eyes  of  the  law.  Blackstone 
has  said  that  its  antiquity  goes  back  to 
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the  ancient  Jews  and  Persians;  and  he 
quotes  a  transaction  from  the  Bible,  in 
the  book  of  Jeremiah,  describing  the 
"sealing"  of  a  transfer  of  land.  The 
same  author  said  that  in  Saxon  times 
seals  were  not  much  used  in  England. 
Learning  or  ordinary  education  was  not 
general,  and  many  people  could  not  write 
their  names.  Those  who  could  not  write 
made  a  mark  or  a  seal  as  their  signature, 
and  a  custom  came  into  use.  even  by 
those  who  could  write,  of  affixing  the 
sign  of  the  cross,  with  their  signature. 
The  practice  of  sealing  continued  when 
people  became  more  learned  and  could 
write  their  names.  At  the  time  of  the 
conquest,  the  Norman  lords  introduced 
waxen  seals.  Then  followed  various  de- 
signs of  individual  seals,  and  finger  rings 
were  used  to  make  impressions  in  a  wax- 
en seal.  It  was  long  the  law  that  a  seal 
was  the  prime  requisite  of  a  deed,  re- 
gardless of  the  signing  of  the  name.  The 
definition  of  a  legal  seal,  as  laid  down 
in  the  books,  is  both  interesting  and 
amusing,  but  in  this  practical  and  pro- 
gressive age  the  subject  seems  almost  sil- 
ly and  childish.  Various  substances  and 
designs  have  come  before  courts  for 
judgment  as  to  whether  the  particular 
substance  or  design  was  a  seal  in  legal 
signification  and  effect.  The  most  famil- 
iar seals  are  those  made  of  circular  pieces 
of  colored  paper  with  saw-like  edges. 
The  most  formal  seal  consists  of  a  circle 
of  hot  sealing  wax  dropped  upon  the 
paper,  and  a  design  or  initial  impressed 
upon  it.  Combinations  of  both  wax  and 
paper  have  also  been  used;  also  pieces 
of  red  tape  or  green  ribbon  have  been 
run  through  slits  in  a  parchment  deed, 
and  a  wax  or  paper  seal  attached.  In 
this  connection,  a  court  once  solemnly  de- 
cided that  a  piece  of  ribbon  so  attached, 
without  a  wax  or  paper  seal  or  wafer 
attached,  was  not  a  legal  seal. 

When  a  lawyer  wants  to  have  full 
force  given  to  a  document  which  he  of- 
fers in  evidence,  he  draws  the  attention 
of  the  court  to  the  fact  that  it  has  been 
duly  "sealed,"  and  therefore  cannot  be 
questioned,  because  the  seal  implies  that 
a  consideration,  something  of  value,  has 
been  received  by  the  party  who  has 
signed  it.     Such  a  statement  always 


makes  a  profound  impression  upon  the 
presiding  judge,  who,  in  turn,  proceeds 
to  make  a  similar  impression  upon  the 
jury.  Every  person  taking  part  in  the 
proceeding,  however,  knows,  as  a  matter 
of  truth,  that  the  affixing  of  the  seal  has 
been  a  most  perfunctory  part  of  the  ex- 
ecuting of  the  deed,  and  really  does  not 
indicate  whether  a  consideration  has 
passed  or  not.  But  the  ancient  tradi- 
tions must  be  kept  up  and  followed, 
whether  just  or  not. 

Instances  occur  in  which  agreements 
are  prepared  to  be  signed  by  business 
men.  Their  respective  attorneys  exam- 
ine the  papers.  One  does  not  think  they 
are  as  binding  upon  the  other  party  as 
they  might  be.  It  is  then  suggested  that 
an  additional  clamp  or  band  be  placed 
around  the  agreement  by  attaching  seals 
to  the  signatures.  The  seals  are  duly  af- 
fixed, and  all  parties  are  satisfied  that  no 
question  of  a  valuable  consideration  hav- 
ing passed  can  now  be  raised.  The  ef- 
fect is  truly  magical,  but  it  is  a  conven- 
ient fiction  and  extremely  arbitrary. 

This  legal  reverence  for  the  seal  is  a 
bowing  down  to  a  fetish,  without  excuse 
or  justification,  in  this  enlightened  age. 
No  reason  exists  for  continuing  it.  It  is 
contrary  to  the  modern  spirit  of  simplic- 
ity, conciseness,  and  clearness  in  all  busi- 
ness, commercial  or  legal,  in  court  or 
out. 

It  has  been  asserted  that  the  act  of 
affixing  a  seal  to  a  document  indicates 
that  the  execution  of  it  was  attended 
with  deliberation  and  solemnity,  and  that 
the  parties  to  it  were  duly  impressed  with 
the  importance  of  the  business  they  were 
reducing  to  writing.  As  a  matter  of 
fact,  however,  there  is  no  solemnity  what- 
ever about  a  seal,  upon  the  human  mind 
in  these  days.  A  man  either  does  or  does 
not  know  what  he  is  signing,  and  the 
presence  of  a  seal  does  not  affect  his 
consciousness.  A  scroll  of  ink  made  with 
pen  or  type,  or  a  piece  of  gaudy  paper, 
or  a  lump  of  wax,  may  amuse  him,  but 
none  of  these  things  produce  any  feeling 
akin  to  solemnity  in  him.  Neither  is 
there  deliberation.  He  does  not  pause  to 
affix  the  seal.  The  scrivener  has  al- 
ready done  that  for  him.  And  where  one 
seal  has  appeared  beside  several  signa- 
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tures,  it  has  been  judicially  decided  that 
one  person  may  adopt  the  seal  already 
used  by  another. 

Some  authors  of  legal  treatises,  some 
judges,  some  lawyers,  some  legislators, 
frankly  admit  that  the  theoretical  so- 
lemnity of  "sealing"  is  totally  unsuited 
to  modern  business  methods;  but  when 
they  get  together  to  frame  laws,  they  do 
not  have  the  courage  to  effect  the  pas- 
sage of  a  law  to  abolish  the  seal.  Some- 
times the  opposition  of  one  or  two  fos- 
silized men,  who  see  good  only  in  things 
as  they  are  and  have  been,  will  prevail 
against  the  purposes  of  progressive  ones. 
These  remarks  apply,  of  course,  only  to 
those  states  in  which  the  silly  seal  still 
commands  respect  in  dignified  courts  of 
justice,  and  not  to  those  in  which  the  ri- 
diculous talisman  has  been  turned  out  of 
court. 

Some  years  ago  a  bill  was  introduced 
into  the  Pennsylvania  legislature  to  abol- 
ish the  distinction  between  sealed  and 
unsealed  instruments  of  writing,  but  it 
was  put  to  sleep  in  a  committee  and  nev- 
er more  heard  of.  It  was  published  in 
a  legal  journal,  and  brought  forth  some 
debate  in  print,  and  it  was  surprising  that 
some  supposedly  wide  awake  lawyers 
should  oppose  its  passage. 


To  adhere  to  the  use  of  the  seal  is 
simply  a  stubborn  desire  to  wear  old 
clothes  without  regard  to  the  fact  that 
they  are  out  of  style,  worn  out,  and  re- 
quire frequent  patching.  YVc  recently 
ridiculed  people  who  walked  the  streets, 
clad  in  the  costume  of  ancient  Greece, 
but  we  adhere  to  just  as  amusing  a  cus- 
tom and  one  still  more  absurd,  when  we 
insist  upon  using  the  antiquated  seal. 

A  variety  of  subjects  are  being  sug- 
gested for  consideration  in  making  the 
legislation  uniform  throughout  the  Unit- 
ed States.  Surely  one  of  the  simplest  to 
deal  with  is  the  ancient  seal.  Let  us  dis- 
card it  altogether,  and  hereafter  think  of 
it  as  something  of  historic  interest  only, 
as  we  now  do  of  the  customs  and  usages 
of  the  feudal  system.  The  time  and  the 
opportunity  are  ready,  and  it  is  only  ac- 
tion that  is  needed.  Let  us  have  uni- 
form laws  abolishing  the  seal.  Such  ac- 
tion will  lessen  litigation,  and  this  is  just 
as  much  the  duty  of  lawyers  and  legis- 
lators as  it  is  the  duty  of  health  officers 
and  physicians  to  prevent  disease.  De- 
lay in  legal  proceedings  will  be  lessened 
by  taking  away  opportunities  for  tech- 
nical pleas,  and  honesty  will  be  encour- 
aged by  depriving  the  dishonest  of  tricks 
to  avoid  their  just  obligation. 


THE  right  is  conceded  by  common  law  through- 
out civilized  countries  that  a  man  should  dispose 
of  his  property  as  he  sees  fit.  A  great  American 
judge  has  said  that  old  age  is  solitary,  and  often  the 
only  way  in  which  an  old  man  can  command  the 
attention  to  his  infirmities  that  they  merit  is  this  right 
of  disposition. — 

WIRT  DEXTER,  in  the  Ward  will  case. 
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The  Irish  gentleman,  says  Tit-Bits, 
who  has  left  $5,000  to  a  religious  house 
on  condition  that  his  wife  enters  it  and 
spends  the  rest  of  her  life  in  prayer  is 
another  example  of  the  quaint  methods 
by  which  the  dead  sometimes  endeavor  to 
control  the  living. 

It  was  a  blunt  farmer  who  drew  up  his 
will  leaving  $500  to  his  widow.  When 
the  lawyer  reminded  him  that  some  dis- 
tinction should  be  made  in  case  the  lady 
married  again,  he  doubled  the  sum,  with 
the  remark  that  "him  as  gets  her'll  de- 
serve it." 

It  was  a  wealthy  German  who,  fifteen 
years  ago,  bequeathed  his  property  to  his 
six  nephews  and  six  nieces,  on  the  sole 
condition  that  each  of  the  nephews 
married  a  woman  named  Antoine  and 
each  niece  married  a  man  named  Anton. 
The  first  born  of  each  marriage  was  to 
be  named  Anton  or  Antoine,  according 
to  sex.  Each  marriage  was  also  to  take 
place  on  one  of  St.  Anthony's  days. 
What  happened  to  the  nephews  and 
nieces  is  "wropt  in  misery"  in  the  office 
of  the  German  registrar  general. 

An  exchange  states  that  the  wind- 
ing up  of  the  estate  of  the  widow  of  a 
former  French  consul  general  at  Jeru- 
salem, an  old  lady,  who  died  two  years 
ago,  leaving  property  valued  at  $6,000,- 
000,  will  be  no  easy  matter.  The  de- 
ceased seems  to  have  been  incessantly  oc- 
cupied in  making  wills  and  adding  codi- 
cils. The  last  codicil  discovered,  which 
is  dated  August  16,  1907,  "confirms  the 
two  last  testaments,"  revoking  all  others. 
But  the  lady  drew  up  in  all  fifteen  wills. 
Nine  of  the  number  are  plainly  revoked 
by  the  above  codicil,  but  six  others  all 
bear  the  same  date,  May  9,  1904. 

Two  of  these  appear  to  be  the  "last 
testaments"  referred  to  in  the  codicil,  as 
no  later  wills  have  so  far  been  found. 
But  which  two  of  the  six  are  the  latest  ? 

The  lady  evidently  wrote  them  at  dif- 
ferent hours  of  the  same  day,  but  there 
is  no  indication  in  any  of  them  of  the 
precise  moment.  The  point  is  an  impor- 
tant one,  as  by  three  of  the  six  wills,  but 
not  by  the  others,  a  female  relative  of  the 


deceased  inherits  large  sums,  which  the 
universal  legatee  may  or  may  not  have  to 
pay. 

The  courts  are  now  engaged  in  an  at- 
tempt to  determine  by  "internal  evidence" 
which  of  the  wills  most  probably  ex- 
pressed the  latest  wishes  of  the  deceased, 
French  jurisprudence  allowing  in  such 
matters  considerable  latitude. 

Without  any  warning  a  Washington 
boy  of  eight,  says  the  Cleveland  Plain 
Dealer,  has  been  brought  face  to  face 
with  the  fact  that  life  is  frequently 
a  very  hard  proposition.  The  boy  is 
to  receive  an  estate,  value  not  named, 
under  certain  conditions.  These  con- 
ditions are  severe  enough  to  leave  the 
fate  of  the  estate,  value  not  named,  in 
considerable  doubt.  The  boy  must  grad- 
uate from  a  public  high  school  before  he 
is  fourteen ;  he  must  win  a  college  de- 
gree before  he  is  eighteen ;  he  must  study 
law  six  months  at  Oxford ;  he  must  grad- 
uate from  West  Point.  After  receiving 
his  commission  he  must  resign  and  com- 
plete his  law  studies  and  then  practise  the 
profession.  All  this  he  must  accomplish 
by  the  time  he  is  twenty-eight. 

Incidentally  he  is  to  acquire  proficiency 
in  manual  training,  in  dancing  and  in 
music,  and  is  to  beware  of  women.  If 
he  fails  to  meet  these  conditions  he  is  to 
forfeit  all  claim  to  the  property.  Probably 
the  boy  is  too  young  to  appreciate  the 
magnitude  of  these  tasks,  but  it  looks  as 
if  the  coming  twenty  years  would  prove 
an  exceedingly  busy  period  for  him, — 
with  the  shadow  of  failure  always  dark- 
ening the  nigged  pathway. 

The  man  who  made  this  peculiar  will 
and  imposed  these  exacting  conditions 
may  have  had  an  exalted  view  of  the  im- 
portance of  a  thorough  education,  but 
the  wisdom  of  his  method  and  the  value 
of  his  theory  can  only  be  told  by  the  youth 
himself, — this  hapless  hero  of  a  gigantic 
educational  plot. 

Later  on  it  may  occur  to  the  young  man 
to  seriously  consider  the  value  of  the  es- 
tate as  compared  with  the  labor  and  sac- 
rifices of  the  task. 


Digitized  by 


The  Importance  of  the  Last  Will 

and  Testament 


ilbr  iu 

 u 

disposing  a 
memory  dt 
ptiti\i  and  drcltrr 
titste 

—J  teMamnt. 


Tnal 


TE  North  American 
Review  in  a  recent 
editorial  said:  "The 
writing  of  a  will  is 
a  serious  and  formal 
matter,  and  into  one 
a  man  puts  his  de- 
liberate and  well-re- 
flected intentions.  This 
stupendously  revealing, 


BY  VIRGIL  M.  HARRIS 

of  St. 


makes  a  will 

and  to  read  one  over  is  to  come  very 
close  to  the  spirit  of  the  man  who  wrote  : 
to  know  his  treasures,  to  understand  his 
feeling  toward  men,  and  to  measure  his 
fitness  for  adventures  among  seraphic 
and  angelic  beings.  The  words  a  man 
desires  to  have  read  when  he  lies  dumb, 
the  gifts  he  leaves,  the  grace  with  which 
he  gives, — all  these  lay  bare  the  spirit, 
the  heart  of  disposition,  as  few  other 
things  can.  For  a  will  is  that  which  is 
to  live  after  one,  and  it  is  written  know- 
ing that  no  wound  inflicted  can  be  rem- 
edied, no  neglect  repaired.  How  ego- 
tism, or  miserliness,  or  conceit,  or  self- 
satisfaction  can  shine  out  in  a  will !  How 
little  exalting  it  is  in  most  cases  to  read 
wills;  and  how  often  they  turn  us  back 
to  the  authoritative  statement  that  it  is 
easier  for  a  camel  to  pass  through  the 
eye  of  a  needle!" 

The  power  to  dispose  of  property  by 
will  does  not  appear  in  any  of  the  primi- 
tive systems  of  law.  In  the  year  1902, 
the  French  government  sent  out  a  com- 
mission to  make  archaeological  investiga- 
tions in  Persia.  At  the  city  of  Susa,  they 
uncovered  a  stone  on  which  were  written 
the  laws  of  Hammurabi,  who  reigned 
twenty-three  hundred  years  before 
Christ,  or  one  thousand  years  before 
Moses  received  the  Ten  Commandments 
on  Mount  Sinai.  This  Code  has  been 
translated  by  Professor  Robert  Francis 
Harper,  of  the  Chicago  University,  and 
furnishes  one  of  the  most  remarkable 
and  readable  books  which  has  ever  come 
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into  my  hands;  it  treats  of  the  laws  of 
money,  banking,  inheritance,  weights 
and  measures,  divorce,  dower,  crimes, 
and,  singularly  enough,  some  of  its  pro- 
visions are  present-day  law.  There  is, 
however,  no  mention  of  wills. 

In  fact,  the  will,  as  we  know  it,  is  a 
Roman  invention.  Free  liberty  of  dis- 
position by  will  is  by  no  means  universal 
at  this  time.  Complete  freedom  in  this 
respect  is  the  exception,  rather  than  the 
rule.  Homesteads  generally,  estates  of 
dower  and  curtesy  frequently,  as  well  as 
other  portions  of  an  estate,  are  not  the 
subject  of  devise  or  bequest. 

Lord  Coke  says,  "Wills,  and  the  con- 
struction of  them,  do  more  perplex  a  man 
than  any  other  learning," — and  Lord 
Coke  was  right;  nor  has  the  perplexity 
which  he  observed  decreased  since  his 
time. 

There  never  was  a  fitter  application 
of  Pope's  line.  "A  little  learning  is  a  dan- 
gerous thing,"  than  in  the  preparation  of 
wills;  and  it  is  a  most  astonishing  fact 
that  men  who  have  lived  prudently,  who 
have  been  conservative  and  successful  in 
business,  who  have  accumulated  large 
wealth,  who  have  been  buffeted  by  every 
wave  of  misfortune,  will  attempt,  by 
their  own  hands  or  through  incompetent 
agents,  to  write  their  wills.  It  is  always 
a  hazardous  undertaking,  unless  the  in- 
strument is  of  the  simplest  character.  If 
one's  child  is  sick,  a  doctor  is  called ;  if 
a  man's  roof  is  defective,  a  carpenter  is 
sent  for  ;  if  a  horse  throws  a  shoe,  the 
animal  goes  to  the  blacksmith ;  yet,  when 
it  comes  to  the  making  of  a  will,  perhaps 
the  most  solemn  and  consequential  act 
of  a  man's  life,  the  testator  takes  his 
pen,  and  frequently,  without  aid  or  coun- 
sel, does  that  which  experience  and  our 
court  records  fully  demonstrate  he  is  in- 
competent to  do. 

Mr.  Daniel  S.  Remsen,  of  New  York, 
who  is  one  of  the  highest  authorities  in 
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America  at  this  time,  on  the  preparation 
of  wills,  says  that  fully  50  per  cent  of 
wills  contain  some  obscurity  or  omission. 
With  this  statement  I  find  myself  in  com- 
plete accord.  I  believe  that  nearly  half 
the  wills  written  are  open  to  attack  and 
a  large  portion  of  them  fatally  defective. 
I  have  never  seen  more  than  a  dozen 
perfectly  drawn  wills,  gauged  by  the 
standards  of  perfect  clearness,  precision, 
and  legality. 

As  stated  by  Mr.  Remsen,  "A  will  is 
an  ex  parte  document,  and  is  written 
from  one  point  of  view;  it  is  the  ex- 
pression of  the  wishes  of  the  testator 
regarding  the  work  of  a  lifetime;  upon 
its  legality,  depends  the  future  happiness 
and  welfare  of  the  persons  and  objects 
most  dear  to  the  testator;  and,  whether 
viewed  from  a  property  or  a  family 
standpoint,  it  is  often  the  most  important 
document  a  man  of  large  or  small  means 
is  ever  called  upon  to  prepare." 

Unfortunately  the  idea  prevails  that  a 
will  is  a  very  simple  instrument  to  pre- 
pare. Nothing  in  business  life  can  be 
further  from  the  truth ;  on  the  contrary, 
a  will  may  be,  and  usually  is,  the  most 
intricate  of  all  legal  documents.  This  is 
always  true  where  there  are  gifts  or  de- 
vises depending  upon  contingencies,  or 
where  trusts  are  created.  A  deed  or  a 
contract  may  be  changed;  not  so  with  a 
will,  after  the  death  of  the  maker.  Fore- 
sight in  its  preparation  is  imperative. 

There  is  a  well-marked  legal  distinc- 
tion between  the  words,  "heirs,  devisees, 
legatees,  distributees,  and  legal  represent- 
atives." Each  of  these  terms  has  a 
clear  and  well-defined  signification.  One 
who  has  the  preparation  of  wills  must 
deal  with  the  law  against  perpetuities. 
An  estate  cannot  be  tied  up,  under  our 
law,  for  a  longer  period  than  "a  life  or 
lives  in  being  and  twenty-one  years  there- 
after." This  is  not  only  the  law  of  Mis- 
souri, but  the  general  law  of  the  land. 
The  law  of  dower  and  curtesy  is  by  no 
means  simple.  The  law  of  vested  and 
contingent  remainders  is  a  most  intri- 
cate subject,  and  requires  years  of  legal 
study  to  comprehend,  and  cannot  be  sim- 
plified. The  creation  of  life  estates  and 
trusts  demands  the  most  careful  inquiry. 
There  are  spendthrift  provisions  which 
are  easier  to  break,  than  to  prepare.  The 


statute  of  uses  cuts  an  important  figure 
in  testaments.  The  provisions  with  ref- 
erence to  the  powers  of  executors  and 
trustees  are  very  comprehensive,  and 
must  be  framed  with  great  care  and  pre- 
cision. The  subject  of  joint  tenants  by 
the  entirety  frequently  requires  the  most 
profound  consideration  in  the  interpreta- 
tion of  wills. 

I  recently  saw  a  decision  of  one  of  the 
higher  courts  of  Missouri,  where  a  res- 
ident of  Pike  county  gave  a  large  sum  of 
money  by  will  to  his  wife  "to  hold,  pos- 
sess, and  enjoy  during  her  natural  life ;" 
at  her  death  the  fund  was  to  go  to  West- 
minster College,  at  Fulton,  Missouri. 
The  widow  promptly  set  about  to  enjoy 
the  fund  by  spending  it;  the  court  held, 
and  properly,  that  she  had  a  right  to  do 
so,  and  that  Westminster  College  got 
nothing.  The  will  was  improperly  drawn. 
Had  it  been  stated  that  she  should  "enjoy 
the  income,"  a  different  result  would 
have  followed. 

A  few  months  ago  I  saw  a  will  in 
which  an  estate  of  $1,000,000  was  dis- 
posed of :  the  testator,  under  the  will, 
divided  the  estate  into  ten  parts,  but  over- 
looked the  disposition  of  one  of  these 
parts. 

There  came  under  my  observation,  not 
long  ago,  a  will  drawn  in  Michigan:  the 
testator  owned  property  in  Michigan  and 
also  in  Missouri  and  South  Carolina. 
The  will  had  but  two  witnesses:  it  was 
effective  in  Michigan  and  Missouri,  but 
in  South  Carolina,  where  three  witnesses 
are  required,  it  was  inoperative. 

Within  the  last  few  days,  I  examined 
the  will  of  one  of  Missouri's  most  gifted 
and  eloquent  Senators,  now  deceased ;  an 
ample  provision  for  his  wife  was  fol- 
lowed by  this  clause:  "The  acceptance 
by  my  wife  of  the  provisions  for  her 
benefit,  contained  in  this  will,  shall  bar 
all  claim  by  her  for  dower  in  any  real 
estate  heretofore  or  hereafter  conveyed 
by  me  to  anyone."  This  attempted  ex- 
clusion of  the  wife's  dower  is  well-nigh 
meaningless:  his  intent  was  to  preclude 
her  right  of  dower  in  any  real  estate 
owned  by  him  at  the  time  of  his  death ; 
but  he  said,  "conveyed  by  me  to  any- 
one;" all  real  estate  possessed  by  him 
at  the  time  of  his  death  was  subject  to 
dower,  and  not  excluded. 
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A  will  was  recently  presented  to  me 
where  the  testator  left  a  large  estate; — 
one  third  to  his  wife,  one  third  to  a  son, 
and  one  third  to  a  grandson :  the  wife 
predeceased  the  testator.  The  question 
arose  as  to  what  became  of  the  one  third 
given  to  the  wife. 

If  I  make  a  bequest  or  devise  to  a 
"child,  grandchild,  or  other  relative,"  the 
property  passes  to  the  lineal  descendants 
of  these,  in  the  event  the  legatee  or 
devisee  dies  before  I  do,  and  it  is  other- 
wise as  to  all  other  persons:  as  to  them, 
the  devise  or  gift  lapses;  even  the  chil- 
dren of  stepchildren  would  not  take  un- 
der these  conditions. 

It  is  said,  "A  will  has  no  brother," 
meaning  that  no  two  are  alike.  The  gen- 
eral rules  of  construction  are  too  numer- 
ous and  complex  for  a  discussion  here. 
Technical  words  are  presumed  to  be  used 
in  their  technical  sense,  unless  a  clear 
intention  to  use  them  in  another  is  ap- 
parent from  the  context.  Our  courts  are 
always  busy  in  an  endeavor  to  ascertain 
the  intentions  of  testators.  The  truth  is, 
few  men  write  accurately  and  precisely. 
The  proper  use  and  selection  of  words  in 
the  construction  of  wills  is  a  very  grave 
duty. 

A  general  outline  of  the  framework  of 
a  will  may  be  stated  as  follows : 

(a)  A  will  should  revoke  all  former 
wills :  if  this  is  not  done,  the  will  may 
be  taken  in  connection  with  others.  If 
the  testator  is  unmarried,  he  should  state 
that  fact.  His  statement  does  not  make 
it  true,  but  it  may  serve  a  very  excellent 
purpose  in  thwarting  the  claims  of  de- 
signing persons. 

(b)  There  should  be  a  provision  for 
funeral  expenses,  and  suggestions  with 
regard  to  a  burial  place  and  a  monument. 

(c)  Provision  for  the  payment  of 
debts  should  be  made,  and  the  executor 
given  full  power  to  pay  debts  and  to 
sell  and  convey  any  portion  of  the  es- 
tate. 

(d)  Provision  should  be  made  for 
small  bequests  to  relatives  and  friends, 
and  for  charitable  purposes. 

(e)  Suitable  provision  for  wife  and 
children  should  be  made. 

(f)  Provision  should  be  made  for 
trust  features;  these  are  operative  only 
after  the  administration  is  ended. 


(g)  There  should  be  a  residuary 
clause  which  catches  up  and  disposes  of 
any  portion  of  the  estate  not  already  dis- 
posed of,  including  lapsed  legacies  and 
devises. 

(h)  The  executor  should  be  named. 

(i)  The  date  and  signature, 
(j)  Finally,  the  attestation. 

To  me  it  is  incomprehensible  that  nine 
men  out  of  ten  who  make  their  wills  seek 
to  hamper  and  restrain  the  remarriage 
of  their  widows;  neither  the  age  of  the 
husband  nor  of  the  wife  seems  to  deter 
a  testator  in  this  direction :  on  the  other 
hand,  I  have  never  seen  such  a  restriction 
in  the  will  of  a  married  woman ;  and  this 
spirit  of  benevolence  and  trust,  in  a  com- 
parative view  of  the  sexes,  is,  I  believe, 
quite  as  marked  in  other  directions,  not- 
withstanding the  lines  of  Saxe,  which 
run : 

"Men  dying  make  their  wills. 

But  women  escape  a  work  so  sad; 
Why  should  they  make  what,  all  their  lives, 
The  gentle  dames  have  had." 

A  man  should  make  his  will  when  he 
is  in  a  normal  and  healthy  condition.  A 
sick  man  or  a  very  aged  man,  as  a  rule, 
is  not  in  a  condition  to  judge  fairly  of 
the  affairs  of  human  life.  He  is  apt  to 
be  unconsciously  influenced  and  misled, 
or  even  coerced.  He  may  be  diverted 
from  the  natural  channels  of  affection, 
right,  and  justice.  Frequently  the  result 
is  disastrous  litigation,  the  breaking  of 
domestic  ties,  and  the  exposure  of  family 
skeletons. 

Sometime  ago  I  wrote  a  will  for  an 
aged  man,  wherein  he  left  considerable 
money  to  a  friend,  who,  he  told  me,  lived 
in  a  town  in  Ireland.  The  testator  was 
on  his  deathbed.  The  beneficiary  could 
never  be  found,  and  I  doubt  if  he  had  a 
real  existence. 

No  lawyer  should  be  asked  to  write  a 
will  cheaply  or  hastily.  The  testator  who 
has  no  proper  appreciation  of  this  serv- 
ice, and  who  drives  a  bargain  for  $10,  for 
that  which  is  worth  $100  or  more,  usual- 
ly gets  about  what  he  pays  for. 

Witnesses  to  wills  should  never  be  in- 
terested in  the  instrument.  If  the  testa- 
tor is  aged,  the  witnesses  should  be  those 
well  acquainted  with  him;  in  fact,  this 
is  always  a  good  rule,  whether  the  tes- 
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tator  be  old  or  young:  this  precaution 
may  prevent  much  trouble  and  complica- 
tion, and  it  has  the  sanction  of  our  high- 
est courts. 

In  making  provision  for  children  in 
wills,  the  corpus  or  principal  fund  is  not 
infrequently  to  be  turned  over  to  them 
on  arriving  at  legal  age.  According  to 
my  observation,  the  age  of  thirty  is  much 
preferable.  It  is  not  possible  for  any 
young  man  or  woman  at  the  end  of  mi- 


nority to  be  possessed  of  much  wisdom 
with  reference  to  the  care  of  property. 
Worldly  knowledge  is  not  congenital,  and 
we  have  high  authority  that  "in  youth 
and  beauty  wisdom  is  but  rare. 

I  recommend  that  of  each  will  there 
be  made  a  copy;  the  original  should  be 
placed  in  one  safe  place,  and  the  copy 
in  another.  This  very  much  lessens  the 
chance  of  its  being  destroyed  or  falling 
into  bad  hands. 


Oldest  of  Known  Wills 


'  I  iHE  discovery  of  the 
earliest  known  will 
was  an  event  which 
possessed  an  interest 
for  others  besides 
lawyers,  and  there 
seems  no  reason  to 
question  either  the 
authenticity  or  anti- 
quity of  the  unique  document  which  Mr. 
Flinders  Petrie  unearthed  a  few  years 
ago  at  Kahun,  or,  as  the  town  was  known 
4.500  years  ago,  Illahun.  The  document 
is  so  curiously  modern  in  form  that  it 
might  almost  be  granted  probate  to-day. 
But,  in  any  case,  it  may  be  assumed  that 
it  marks  one  of  the  earliest  epochs  of 
legal  history,  and  curiously  illustrates  the 
continuity  of  legal  methods.  The  value 
socially,  legally,  and  historically,  of  a 
will  that  dates  back  to  patriarchal  times, 
is  evident. 

It  consists  of  a  settlement  made  by  one 
Sekhenren  in  the  year  44,  second  month 
of  Pert,  day  19, — that  is,  it  is  estimated, 
the  44th  of  Amenemhat  III.,  or  2,550  d. 
c,  in  favor  of  his  brother,  a  priest  of 
Osiris,  of  all  his  property  and  goods ;  and 
of  another  document,  which  bears  date 
from  the  time  of  Amenemhat  IV.,  or 
2.548  n.  c.  This  latter  instrument  is,  in 
form,  nothing  more  nor  less  than  a  will, 
by  which,  in  phraseology  that  might  well 
be  used  to-day,  the  testator  settles  upon 
his  wife,  Teta,  all  the  property  given  him 
by  his  brother,  for  life,  but  forbids  in 
categorical  terms  to  pull  down  the  houses 
"which  my  brother  built  for  me,"  al- 
though it  empowers  her  to  give  them  to 
any  of  her  children  that  she  pleases.  A 


"lieutenant"  Siou  is  to  act  as  guardian  of 
the  infant  children. 

This  remarkable  instrument  is  wit- 
nessed by  two  scribes,  with  an  attesta- 
tion clause  that  might  almost  have  been 
drafted  yesterday.  The  papyrus  is  a 
valuable  contribution  to  the  study  of  an- 
cient law,  and  shows,  with  a  graphic  real- 
ism, what  a  pitch  of  civilization  the  an- 
cient Egyptians  had  reached, — at  least 
from  a  lawyer's  point  of  view.  It  has 
hitherto  been  believed  that,  in  the  in- 
fancy of  the  human  race,  wills  were  prac- 
tically unknown.  There  probably  never 
was  a  time  when  testaments,  in  some 
form  or  other,  did  not  exist ;  but,  in  the 
earliest  ages,  it  has  so  far  been  assumed 
that  they  were  never  written,  but  were 
nuncupatory,  or  delivered  orally,  prob- 
ably at  the  deathbed  of  the  testator. 
Among  the  Hindus  to  this  day  the  law  of 
succession  hinges  upon  the  due  solemni- 
zation of  fixed  ceremonies  at  the  dead 
man's  funeral,  not  upon  any  written  will. 
And  it  is  because  early  wills  were  verbal 
only  that  their  history  is  so  obscure.  It 
has  been  asserted  that  among  the  barba- 
rian races  the  bare  conception  of  a  will 
was  unknown ;  that  we  must  search  for 
the  infancy  of  testamentary  dispositions 
in  the  early  Roman  law.  Indeed,  until 
the  ecclesiastical  power  assumed  the  pre- 
rogative of  intervening  at  every  break  in 
the  succession  of  the  family,  wills  did 
not  come  into  vogue  in  the  West.  But 
Mr.  Petrie's  papyrus  seems  to  show  that 
the  system  of  settlement  or  disposition 
by  deed  or  will  was  long  antecedently 
practised  in  the  East. — Irish  Law  Times, 
from  the  Standard. 
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Death  and  Sociology. 

A  LTHOUGH  agitation  for  the  abo- 
lition  of  the  death  penalty,"  says 
the  Boston  Transcript,  "continues  year 
after  year  in  a  number  of  states  in  this 
country,  from  time  to  time  there  emanate 
suggestions  from  sociologists,  more  or 
less  eminent,  that  it  be  more  extensively 
employed  not  merely  as  a  penalty,  but 
as  a  means  of  ridding  society  of  its  bur- 
dens and  its  waste.  One  of  the  latest 
advocates  of  this  plan  is  Judge  Amidon, 
of  the  United  States  district  court  for 
North  Dakota.  He  has  openly  recom- 
mended the  painless  execution  of  pro- 


fessional criminals  and  the  hopelessly  in- 
sane. He  is  not  the  first  modern  jurist 
of  standing  to  express  views  of  that 
general  character.  Cold  blooded  as  the 
proposition  seems,  those  who  have  ad- 
vanced it  have  generally  been  regarded 
as  merciful  men  even  in  their  judicial 
capacity.  Certain  physicians  also,  of  high 
professional  standing,  have  taken  similar 
ground." 

"An  habitual,  incorrigible  enemy  of 
society  should  be  solemnly  adjudged  to 
be  put  to  death,"  said  Judge  George  C. 
Holt,  of  the  United  States  district  court 
of  New  York,  in  an  address  before  the 
Wisconsin  State  Bar  Association.  Con- 
tinuing, Judge  Holt  said :  "I  would  give 
him  a  fair  trial.  I  would  require  proof 
that  he  had  been  an  habitual  criminal  for 
a  long  term  of  years.  I  would  give  him 
all  opportunity  to  make  a  full  defense, 
and  if  finally  it  were  established  by  clear 
proof  that  the  man  was  one  of  those — 
numbers  of  whom  exist  in  modern  society 
— whose  nature  has  been  degraded  by  a 
life  of  undeviating  wickedness  into  that 
of  a  wild  beast,  incapable  of  any  substan- 
tial improvement  or  alteration,  such  a 
man,  in  my  opinion,  should  be  solemnly 
adjudged  to  be  put  to  death.  But  if,  in 
view  of  the  squeamish  sentimentality  of 
the  age,  such  a  course  be  deemed  imprac- 
ticable, I  should  shut  him  up  for  life 
where  he  could  do  no  more  evil  to  so- 
ciety." 

Judge  Holt,  comments  the  Terre  Haute 
Times,  may  consider  it  "squeamish  sen- 
timentality" because  society  is  not  will- 
ing to  begin  a  ruthless  killing  of  habitual 
criminals,  but  the  opinion  of  the  most 
learned  penologists  of  the  world  is 
against  the  jurist.  Society  is  now  be- 
ginning to  learn,  and  to  admit,  that  crimi- 
nality and  degeneracy  are  often  the  re- 
sults of  an  undesired,  overworked,  poorly 
housed,  or  alcoholized,  and  sometimes 
diseased,  parentage.  Since  the  habitual 
criminal  was  condemned  at  birth  in  many 
cases,  thoughtful  and  kindly  people  op- 
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pose  such  drastic  action  as  that  proposed 
by  Judge  Holt.  The  argument  in  favor 
of  the  proposition  seems  to  be,  says  the 
Transcript,  that  so  few  professional  crim- 
inals reform  that  the  chances  of  such  a 
result  are  hardly  worth  considering,  and 
that  in  the  case  of  the  hopelessly  insane 
it  would  be  a  mercy  to  put  them  out  of 
their  misery.  These  may  be  premises  not 
easy  to  disprove;  yet  it  sometimes  hap- 
pens that  the  apparently  totally  depraved 
man  does  develop  a  conscience,  and  be- 
comes a  useful  citizen,  and  those  pro- 
nounced hopelessly  insane  or  hopelessly 
afflicted  with  any  other  malady  do  some- 
times confound  the  experts,  and  return 
to  the  normal  activities  and  pleasures  of 
life.  Only  that  infallibility  of  judgment 
which  will  probably  never  be  attained 
would  warrant  society  in  even  consid- 
ering this  proposed  remedy  for  its  ills 
and  burdens. 

Such  an  extreme  suggestion  can  hardly 
be  regarded  as  progressive.  The  Ameri- 
can Indians  employed  a  somewhat  similar 
method  of  ridding  their  ranks  of  the  use- 
less and  burdensome  members,  either  by 
desertion  or  in  some  cases  by  the  toma- 
hawk. While  the  economic  value  of  such 
a  disposition  of  social  wastrel  might  be 
apparent,  the  moral  effect  would  be  dis- 
astrous. 

We  cannot  ignore  the  brotherhood  of 
man,  which  is  a  profoundly  true  principle, 
in  spite  of  the  widespread  growth  of  de- 
generacy. None  of  us  can  say  with  Cain, 
"Am  I  my  brother's  keeper?"  We  have 
a  moral  duty  cast  upon  us  to  help  the 
weak,  the  fallen,  and  even  the  depraved. 
Indeed,  the  adoption  of  views  like  those 
of  Judge  Amidon  or  Judge  Holt  would 
probably  end  in  sapping  civilization  itself 
and  bringing  about  a  recrudescence  of 
barbarism. 


Leading  Lawyers  for  Penni- 
less Prisoners, 

JT  UDGE  Scanlan,  presiding  over  a  crim- 
°^  inal  court  in  Chicago,  has  invented  a 
new  method  of  assigning  lawyers  to  de- 
fend persons  arraigned  before  him  who 
have  no  money  with  which  to  retain  coun- 
sel of  their  own  choosing.  Hitherto  it 
has  been  the  custom  to  assign  to  their  de- 
fense inexperienced  barristers  of  little 
practice.  "The  young  lawyers,"  as  one 
Chicago  newspaper  puts  it,  "got  the  ex- 
perience, while  their  clients  usually  got 
an  indeterminate  sentence  to  Joliet." 

Judge  Scanlan's  idea  appears  to  be  that 
no  lawyer,  however  prominent  or  busy, 
should  be  exempt  from  the  necessity  of 
devoting  his  talents  to  the  defense  of  des- 
titute persons ;  and  the  plan  he  has  adopt- 
ed in  making  assignments  is  to  take  the 
Chicago  lawyers'  directory,  open  it  at 
random,  and  select  the  name  of  the  first 
prominent  lawyer  he  notices.  On  his 
first  trial  of  this  method  he  named  four  of 
the  best  known  practitioners  in  the  city 
to  give  their  time  and  legal  attainments 
to  the  defense  of  indigent  clients. 

We  assume  that  the  lawyers  so  chosen 
will  accept  their  assignments  good  natur- 
edly  and  render  their  unexpected  clients 
the  best  service  of  which  they  are  capable. 
A  year  or  two  ago  certain  eminent  law- 
yers in  New  York  set  an  excellent  ex- 
ample by  volunteering  for  appointments 
to  such  cases,  but  such  examples  are  very 
rare. 

"By  all  means,"  observed  the  Record- 
Herald,  "let  competent  and  capable  law- 
yers be  called  upon  occasionally  to  de- 
fend pauper  prisoners.  Such  social  sen  - 
ice  is  good  for  their  souls,  good  for  the 
prisoners,  and  good  for  the  criminal 
law." 
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Among  the  New  Decisions 

Recent  adjudication*  by  our  courts 
of  last  resort. 


Advene  possession — religious  society. — The 
authorities  are  all  to  the  effect  that  the 
trustees  of  a  religious  society  may  acquire 
title  to  property  by  adverse  possession. 
This  rule  has  been  upheld,  or  at  least 
recognized,  in  many  cases.  It  was  ap- 
plied in  the  recent  West  Virginia  case 
of  Deepwater  R.  Co.  v.  Honaker,  66  S. 
E.  104,  annotated  in  27  L.R.A.(N.S.) 
388,  holding  that  church  trustees,  like 
other  persons,  may,  under  a  deed  as  col- 
or of  title,  acquire  good  title  to  land  by 
adverse  possession,  though  the  deed  be 
the  deed  of  a  married  woman,  purport- 
ing to  convey  her  separate  estate,  but 
void  for  want  of  privy  examination ;  and 
they  will  acquire  such  title  as  the  deed 
purports  to  convey. 

Assignment — action  for  injuries. — Although 
the  cases  are  not  entirely  harmonious  as 
to  the  effect  of  a  statute  which  makes  a 
cause  of  action  survive,  to  make  it  also 
assignable,  yet  the  majority  of  the  cases 
agree  with  the  recent  Mississippi  case 
of  Wells  v.  Edwards  Hotel  &  City  R.  Co. 
50  So.  628,  also  reported  with  full  presen- 
tation of  the  authorities  on  the  subject 
in  27  L.R.A.(N.S.)  404,  holding  that  a 
cause  of  action  for  personal  injuries  may 
be  assigned  where  by  statute  it  would 
survive  the  death  of  the  person  injured. 

Attachment — nonresident — Federal  soldier 
— military  reservation. — A  question  not  pre- 
viously passed  upon  by  the  courts  was 
presented  for  adjudication  in  the  recent 
Virginia  case  of  Phoebus  v.  Byrum,  67 
S.  E.  349,  27  L.R.A.(N.S.)  436,  holding 
that  a  nonresident  who,  as  an  enlisted 
soldier  of  the  United  States,  is  stationed 
upon  a  tract  of  land  which  has  been  se- 
cured by  the  Federal  government  within 
a  state  for  military  purposes,  does  not 
become  a  citizen  of  such  state,  so  as  to 
defeat  the  right  of  a  creditor  to  issue  an 


attachment  against  him  as  a  nonresident, 
although  state  process  may  be  served 
within  the  reservation. 

Attorney  —  lien  —  percentage  of  recovery. 
— That  no  equitable  lien  upon  the  fund 
arises  in  favor  of  an  attorney  who  under- 
takes to  protect  his  client's  interest  under 
a  will,  for  a  percentage  of  the  value  of 
the  property  recovered,  is  determined  in 
De  Winter  v.  Thomas,  34  A  pp.  D.  C.  80, 
annotated  in  27  L.R.A.(N.S.)  634. 

The  distinction  made  in  De  Winter  v. 
Thomas  seems  to  be  that  if  the  agree- 
ment is  for  a  certain  fee  or  percentage 
to  be  paid  out  of  the  fund  recovered,  a 
lien  is  created;  while  if  it  is  merely  for  a 
sum  equal  to  a  certain  percentage  of  the 
fund  recovered,  or  for  a  certain  amount 
in  case  of  recovery,  the  contract  is  merely 
personal  between  the  attorney  and  client, 
and  no  lien  on  the  fund  recovered  is 
created.  That  this  distinction  is  extreme- 
ly shadowy  when  applied  to  actual  cases 
will  become  apparent  upon  examination 
of  the  cases  of  Trist  v.  Child  ( Burke  v. 
Child)  21  Wall.  441,  22  L.  ed.  623,  and 
Ingersoll  v.  Coram,  211  U.  S.  335,  53 
L.  ed.  208,  29  Sup.  Ct.  Rep.  92,  affirm- 
ing 127  Fed.  418,  which  are  set  out  quite 
fully  in  De  Winter  v.  Thomas. 

Bigamy — belief  in  termination  of  former  mar- 
riage—defense.— In  a  prosecution  for  big- 
amy, when  it  appears  that  the  first  wife  is 
still  living,  it  is  held  erroneous  in  Baker 
v.  State,  86  Neb.  775,  126  N.  W.  300,  27 
L.R.A.(N.S.)  1097,  to  exclude  evidence 
offered  by  defendant  tending  to  show 
that,  prior  to  his  second  marriage,  he 
was  credibly  informed  that  his  first  wife 
had  obtained  a  divorce,  and  that  he  had 
sufficient  reason  to  believe  and  did  be- 
lieve the  information  so  received,  and 
relied  thereon  in  good  faith. 

While  the  courts  are  agreed  that  a  mis- 
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take  of  law  is  no  defense,  they  differ  in 
opinion  as  to  whether  a  mistake  of  fact 
may  be  considered  as  a  defense.  The 
point  upon  which  the  answer  to  the  latter 
question  must  turn  is  whether  an  actual 
intent  to  violate  the  law  is  an  element 
of  the  crime  of  bigamy.  Since  the  stat- 
utes defining  the  offense  do  not  ordina- 
rily, if  ever,  contain  any  reference  to  the 
mental  element,  the  legislative  intention 
is  left  to  deduction,  thereby  occasioning 
the  differences  of  opinion  which  exist. 

Carriers — free  transportation — stockholders* 
meetings. — An  interesting  question  not 
previously  before  the  courts  is  deter- 
mined in  Emerson  v.  Boston  &  Maine  R. 
Co.  75  N.  H.  427,  27  L.R.A.(N.S.)  331, 
75  Atl.  529,  holding  that  transportation 
of  stockholders  of  a  railroad  company 
to  and  from  their  annual  meetings,  with- 
out charge,  in  accordance  with  the  pro- 
visions of  a  lease  of  the  road,  is  not  free, 
within  the  meaning  of  a  statute  enacted 
after  the  execution  of  the  lease,  forbid- 
ding, under  penalty,  railroad  companies 
to  give  free  transportation. 

Criminal  law — inspection  of  minutes  of  grand 

jury. — A  person  charged  with  crime  is 
held  in  State  v.  Rhoads,  81  Ohio  St.  397, 
91  N.  E.  186,  not  entitled,  before  or  at 
the  time  of  trial,  to  the  minutes  of  the 
evidence  taken  before  the  grand  jury,  on 
which  the  indictment  was  found  against 
him,  nor  to  an  inspection  of  a  transcript 
of  such  evidence ;  and  it  is  error  for  the 
court  to  order  the  prosecuting  attorney 
to  deliver  said  minutes,  or  a  transcript 
of  said  evidence  so  taken,  to  the  defend- 
ant or  his  counsel,  or  to  order  the  prose- 
cuting attorney  to  permit  cither  of  them 
to  make  an  inspection  thereof. 

As  appears  by  the  note  which  accom- 
panies this  case,  in  27  L.R.A.(N.S-)  558, 
none  of  the  cases  upon  this  question  ap- 
pear to  have  gone  to  the  extent  of  holding 
that  the  trial  court  committed  error  in 
refusing  inspection.  On  the  other  hand, 
no  appellate  court  appears  to  have  been 
called  upon  to  go  to  the  other  extreme 
and  hold,  as  in  the  above  reported  case, 
that  it  was  error  for  the  trial  court  to  per- 
mit inspection.  And  while  the  courts 
have  not  always  agreed  as  to  what  par- 
ticular facts  must  be  established  by  an 


accused  before  an  inspection  should  be 
granted,  it  seems  safe  to  say  that  none 
of  them  have  positively  asserted  that  the 
right  should  always  be  denied  no  matter 
what  the  circumstances. 

A  careful  reading  of  the  opinion  in  the 
reported  case  discloses  that  it  was  mere- 
ly held  that  it  was  error  to  grant  defend- 
ant's motion,  in  order  that  the  inspection 
might  be  made  use  of  on  the  trial,  upon 
his  plea  of  not  guilty. 

Municipal  corporations— physicians — forbid- 
ding advertisement  — That  a  municipal  cor- 
poration cannot,  under  charter  authority 
to  regulate  doctors  and  provide  for  the 
general  welfare,  forbid  the  publication 
of  advertisements  of  relief  for  venereal 
and  private  diseases,  is  held  in  the  recent 
Missouri  case  of  St.  Louis  v.  King,  126 
S.  W.  495,  27  L.R.A.(N.S.)  608,  which 
seems  to  be  a  case  of  first  impression. 

Municipal  corporation  —  sidewalk  —  roller 
skating. — The  liability  of  a  municipality 
for  an  injury  to  a  child  using  roller 
skates  on  the  sidewalk  was  considered, 
apparently  for  the  first  time,  in  Collins 
v.  Philadelphia,  227  Pa.  121,  27  L.R.A. 
(N.S.)  909,  75  Atl.  1028,  holding  that 
while  a  municipal  corporation  is  under 
no  obligation  to  keep  its  sidewalks  safe 
for  roller  skating,  yet  the  fact  that  a 
child  was  engaged  in  roller  skating  when 
injured  by  catching  its  foot  in  a  hole  in 
a  sidewalk  will  not  prevent  its  holding 
the  municipality  liable  for  the  injury,  if 
the  hole  was  of  such  a  size  and  so  lo- 
cated as  to  render  the  walk  unsafe  for 
pedestrians,  and  had  existed  for  such  a 
length  of  time  as  to  charge  the  munici- 
pality with  notice  of  it. 

Office  —  county  treasurer  —  eligibility  of 
woman.  — There  is  considerable  conflict 
among  the  authorities  as  to  the  right  of 
women  to  hold  office,  and  there  is  a 
marked  tendency  in  the  modern  statutes 
to  enlarge  the  rights  of  women  in  this 
respect. 

In  the  recent  Nebraska  case  of  State 
ex  rel.  Jordan  v.  Quible,  125  N.  W.  619, 
it  was  contended  that,  to  be  eligible  to 
hold  the  office  of  county  treasurer,  the 
person  must  be  a  qualified  elector,  but 
the  court  held  that,  as  neither  the  Consti- 
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tution  nor  the  statutes  declared  that 
women  were  ineligible  to  hold  the  office 
of  county  treasurer,  and  as  there  were 
no  constitutional  or  statutory  provisions 
inconsistent  with  their  right  to  hold  the 
office,  the  court  would  follow  the  com- 
mon law,  which  it  declared  permitted 
women  to  hold  offices  administrative  in 
character,  the  duties  of  which  they  were 
competent  to  discharge. 

The  report  of  this  case  in  27  L.R.A. 
(N.S.)  531,  is  accompanied  by  a  note 
discussing  the  recent  cases  upon  the 
right  of  women  to  hold  office,  the  earlier 
decisions  having  been  presented  in  a  note 
to  the  case  of  State  ex  rel.  Crow  v.  Hos- 
tetter,  38  L.R.A.  208. 

— The  right  to  use  public  funds  to  relieve 
persons  not  entirely  without  means  of 
their  own  is  considered  in  Coffcen  v. 
Preble,  142  Wis.  183,  125  N.  W.  954,  an- 
notated in  27  L.R.A.(N.S.)  1079,  hold- 
ing that  the  jury  may  find  that  a  town 
may  rightfully  furnish  medical  aid  to 
a  family  all  of  whom  are  bedridden  with 
typhoid  fever,  under  a  statute  permitting 
it  to  relieve  all  poor  and  indigent  per- 
sons whenever  they  shall  stand  in  need 
thereof,  although  the  family  owns  a 
slight  equity  in  a  small  piece  of  property, 
and  has  some  credit  at  a  grocery,  and  a 
few  dollars  in  money. 

"Whether  the  person  is  entitled  to  re- 
lief," observes  the  court,  "must  depend 
upon  the  particular  facts  of  the  case. 
The  comparative  lack  of  property,  the 
severity  of  the  affliction,  the  helplessness 
of  the  person  applying  for  relief,  the  ne- 
cessity for  immediate  action,  and  the 
availability  of  his  property  for  conver- 
sion into  cash  or  as  a  basis  for  credit, 
as  well  as  the  situation  of  the  afflicted 
with  respect  to  prosperous  and  willing 
friends  and  relatives, — are  all  to  be  con- 
sidered." 

Taxes    inspection  of  private  books. — The 

question  whether  a  statutory  provision 
for  the  inspection  by  a  taxing  officer  of 
private  books  and  papers  violates  the  con- 
stitutional enactment  against  self-incrim- 
ination was  presented,  apparently  for  the 
first  time,  in  People  ex  rel.  Ferguson  v. 
Reardon,  197  N.  Y.  236,  90  N.  E.  829, 


27  L.R.A. (N.S.)  141,  holding  that  the 
legislature  cannot  require  a  stockbroker 
to  permit  an  examination  of  his  private 
books  and  papers  to  enable  a  tax  officer 
to  determine  whether  or  not  a  record 
which  he  is,  under  penalty,  required  to 
keep,  of  stock  transfers  to  furnish  evi- 
dence for  their  taxation,  has  been  cor- 
rectly kept,  where  the  Constitution  for- 
bids compelling  one  in  a  criminal  case  to 
be  a  witness  against  himself. 

Wharf — injury  to — liability  of  shipowner. 

— There  appears  to  be  little  authority  up- 
on the  question  of  the  liability  for  injury 
done  to  a  wharf  by  a  vessel  lying  thereat 
during  a  storm.  The  few  cases  which 
have  discussed  the  question  are  collated 
in  a  note  appended  in  27  L.R.A. (N.S.) 
312,  to  the  case  of  Vincent  v.  Lake  Erie 
Transportation  Co.,  also  reported  in  109 
Minn.  456,  124  N.  W.  221,  holding  that 
where,  under  stress  of  weather,  a  master, 
for  the  purpose  of  preserving  his  vessel, 
maintains  her  moorings  to  a  dock  after 
the  full  discharge  of  the  vessel's  cargo, 
and  the  dock  is  damaged  by  the  striking 
and  pounding  of  the  vessel,  the  dock 
owner  may  recover  from  the  shipowner 
for  the  injury  sustained,  although  pru- 
dent seamanship  required  the  master  to 
follow  the  course  pursued. 

Wills — lost  or  destroyed  —  probate. — The 

cases  are  not  harmonious  upon  the  ques- 
tion whether  part  of  a  lost  or  destroyed 
will  can  be  admitted  to  probate,  or  wheth- 
er there  must  be  complete  proof  of  all 
its  contents.  In  some  states  there  are 
statutes  permitting  and  regulating  the 
proof  of  lost  wills,  which  require  the 
whole  will  to  be  established  before  it 
can  be  admitted  to  probate ;  of  course,  in 
these  states,  proof  of  a  portion  only 
would  be  sufficient. 

The  majority  of  the  cases  sustain  the 
doctrine  announced  in  Re  Patterson,  155 
Cal.  626,  102  Pac.  941,  also  reported 
with  note  collating  the  earlier  decisions, 
in  26  L.R.A. (N.S.)  654,  holding  that 
provisions  of  a  destroyed  will  which  was 
clearly  and  distinctly  proven  by  the  requi- 
site number  of  witnesses  cannot  be  de- 
nied probate  merely  because  other  provi- 
sions of  the  will  cannot  be  established,  if 
they  would  be  entirely  unaffected  by  the 
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latter  provisions,  where  the  statute  pro- 
vides that  no  will  shall  be  proved  as  a 
lost  or  destroyed  will  unless  its  'provisions 
are  clearly  and  distinctly  proved  by  at 
least  two  credible  witnesses. 

Will— joint  and  mutual— revocation.— There 
is  much  confusion  and  apparent  conflict 
among  the  cases  upon  the  question  of  the 
revocability  of  a  mutual  or  conjoint  will 
by  one  of  the  makers  after  the  death, 
or  without  the  consent,  of  the  other.  The 
general  principle,  however,  seems  to  be 
that  such  an  instrument,  as  a  testamen- 
tary instrument,  may  be  revoked  by 
either  maker,  so  far  as  his  property  is 
concerned,  without  the  consent  of  the 
other,  and  therefore  an  express  or  im- 
plied covenant  against  revocation  will 
not  prevent  the  probate  of  a  later  will 
executed  by  one  of  the  parties;  but  a 
court  of  equity  may  in  a  proper  case  give 
effect  to  the  instrument  as  a  contract,  in 
the  same  way  that  equity  may  give  prac- 
tical effect  to  an  agreement  to  make,  or 
not  revoke,  an  individual  will.  This  dis- 
tinction serves  in  a  large  measure  to 
reconcile  apparently  conflicting  cases. 

The  recent  case  of  Frazjer  v.  Patter- 
son, 243  III.  80,  90  N.  E.  216,  annotated 
in  27  L.R.A.(N.S.)  508,  declares  that  a 
will  executed  jointly  by  husband  and 
wife,  in  which  each  devises  his  or  her 
property  to  the  other  for  life  with  re- 
mainder over,  cannot  be  revoked  by  one 
after  the  death  of  the  other.  But  while 
this  decision  lays  down  the  proposition 
broadly  that  a  mutual  will  cannot  be  re- 
voked by  the  survivor,  the  only  point 
which  the  court  had  to  decide,  to  arrive 
at  its  conclusion,  was  that  the  survivor 
could  not,  by  any  act  on  his  part  incon- 
sistent with  the  mutual  will,  affect  or 
impair  the  rights  of  the  remaindermen 
or  residuary  legatees. 

Will — election  of  spouse  to  take  against — 
effec.— There  is  no  dissent  from  the 
proposition   that  the   election   of  one 


spouse  to  take,  as  against  the  will  of  the 
other,  the  interest  which  the  law  gives 
such  surviving  spouse  in  the  decedent's 
estate,  will  neither  render  such  estate 
intestate  property,  for  the  purpose  of 
determining  the  rights  of  the  survivor, 
nor  affect  the  other  testamentary  disposi- 
tions made  by  the  decedent,  except  as  the 
exercise  of  the  paramount  right  may 
cause  a  diminution  of  the  remaining  part 
of  the  estate. 

The  recent  case  of  Pittman  v.  Pitt- 
man,  81  Kan.  643,  107  Pac.  235,  anno- 
tated in  27  L.R.A.(N.S.)  602,  deter- 
mines that  where  a  widow,  without  re- 
gard to  the  provisions  of  the  will  of  her 
deceased  husband,  elects  to  take  under 
the  law  of  descents  and  distributions, 
such  election  does  not  render  the  will  in- 
operative. As  between  other  persons, 
the  will  will  be  enforced  as  nearly  in  ac- 
cordance with  the  intention  of  the  testa- 
tor as  it  can  be. 

Witnesses — privilege — physician's  statement 
to  patient. — Conceding  that  statements  or 
communications  made  by  a  patient  to 
his  physician  are  confidential  and  priv- 
ileged, it  would  seem  that  any  statement 
of  fact  made  by  the  physician  to  the  pa- 
tient, based  upon  such  privileged  com- 
munications, or  based  upon  information 
acquired  while  acting  in  the  confidential 
relation  of  physician,  would  be  equally 
privileged. 

This  view  is  confirmed  by  the  recent 
Nebraska  case  of  Bryant  v.  Modern 
Woodmen,  125  N.  W.  621,  holding  that 
a  statement  of  fact  or  opinion  expressed 
by  a  physician  to  a  patient  in  the  course 
of  a  professional  visit,  based  upon  a  re- 
lation of  facts  by  the  patient,  or  upon  a 
physical  examination  by  the  physician,  is 
a  part  of  the  same  transaction,  and  is 
as  much  privileged  as  the  facts  or  state- 
ments of  the  patient  on  which  it  is  based. 

The  case  law  bearing  on  the  question 
is  collated  in  a  note  accompanying  the 
report  of  the  case,  in  27  L.R.A.(N.S.) 
326. 
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Editor  Case  and  Comment: — 

The  idea  advanced  by  Colonel  Roosevelt 
before  the  Colorado  legislature  on  August 
29th  is  stated  as  follows  (quoting  from  Octo- 
ber Case  and  Comment)  :  "I  am  anxious 
that  the  nation  and  the  state  shall  each  exer- 
cise its  legitimate  powers  to  the  fullest  de- 
gree. When  necessary  they  should  work  to- 
gether, but  above  all  they  should  not  leave  a 
neutral  ground  in  which  neither  state  nor  na- 
tion can  exercise  authority,  and  which  would 
become  a  place  of  refuge  for  men  who  wish 
to  act  against  the  interests  of  the  community 
as  a  whole." 

He  then  cites  two  decisions  of  the  Supreme 
Court,  which  (in  his  opinion)  creates  such 
neutral  ground,  or  "no  man's  land,"  where 
neither  state  nor  nation  has  jurisdiction  to 
control  the  operations  of  "men  who  wish  to 
act  against  the  interests  of  the  community 
as  a  whole." 

The  cases  referred  to  are  the  Knight  sugar 
trust  case  and  the  New  York  bakeshop  case. 
A  summary  of  the  opinions  would  too  greatly 
extend  this  article,  but  it  is  presumed  that 
the  critics  of  Colonel  Roosevelt  will  admit 
that  the  two  decisions  at  least  tend  to  pro- 
duce the  effect  claimed,  as  I  understand  they 
do  not  deny  it. 

If  the  desire  expressed  by  Colonel  Roose- 
velt is  not  wrong  either  morally,  legally,  or 
politically,  and  the  two  decisions  tend  to  es- 
tablish a  zone  where  men  may  mass  wealth 
and  exploit  the  whole  people  to  the  full  ex- 
tent of  their  ability  for  their  extortionate  gain, 
without  the  power  of  ejther  state  or  nation 
to  correct  the  abuse,  it  follows  that  either 
one  or  both  of  the  decisions  are  wrong,  and 
ought  to  be  overruled  either  by  the  court 
or  a  constitutional  amendment. 

The  Dred  Scott  decision  was  overruled  by 
amendment  of  the  United  States  Constitution. 

Courts  of  appeal  sometimes  overrule  their 
own  decisions  when  they  are  convinced  that 
they  are  wrong,  and  why  has  not  a  citizen 
of  the  United  States  a  right  to  try  and  con- 
vince the  Supreme  Court  that  its  decision 
is  wrong,  using  any  honorable  and  proper 
means  in  his  power  for  that  purpose,  without 
being  subject  to  the  charge  of  "unwarranted 
assumption"  and  attacking  the  court? 

When  a  court  overrules  its  own  former  de- 
cision, the  same  logic  as  used  by  some  of 
the  critics  would  justify  a  charge  that  it  i« 


Db-     guilty  of  an  unwarranted  assumption  and  an 
unjustifiable  attack  on  itself. 

"A  question  is  never  settled  until  it  is  de- 
cided right."  It  is  not  only  the  privilege,  but 
the  duty  of  every  American  citizen,  to  do  all 
in  his  power  to  have  questions  affecting  the 
whole  people  decided  right ;  and  epithets  do 
not  amount  to  an  averment  of  facts,  nor  a 
logical  argument  proving  such  efforts  are 
wrong  to  an  "attack"  on  the  court. 

John  B.  Coles. 

Rising  Sun,  Ind. 


Mr.  Seiders  of  Toledo  Denies  the 
a  Neutral  Zone. 


Editor  Case  and  Comment:— 

The  query  as  to  whether  Mr.  Roosevelt's 
criticism  of  the  United  States  Supreme  Court 
was  justifiable  brings  forward  a  somewhat 
unique  situation.  His  address  before  the  Colo- 
rado legislature  has  been  discussed  pro  and 
con  in  the  newspapers,  magazines,  legal  pe- 
riodicals, in  the  clubs,  and  on  the  streets.  But 
no  one  seems  to  have  thought  it  worth  while 
to  ascertain  whether  Mr.  Roosevelt  was  right 
in  stating  that,  in  deciding  the  Knight  sugar 
trust  case  and  the  New  York  bakeshop  case 
the  Supreme  Court  had  left  "a  neutral  ground 
in  which  neither  state  nor  nation  can  exercise 
authority." 

The  case  of  United  States  v.  E.  C.  Knight 
Co.  156  U.  S.  1,  39  L.  ed.  325,  15  Sup.  Ct. 
Rep.  249,  was  decided  January  21,  1895.  In 
that  case  the  American  Sugar  Refining  Com- 
pany, for  the  purpose  of  obtaining  a  monopoly 
of  the  manufacture  of  refined  sugar,  pur- 
chased the  stock  in  five  Philadelphia  sugar 
refining  companies,  issuing  its  own  stock  in 
payment.  The  United  States  brought  action 
against  all  the  companies  concerned,  for  the 
dissolution  of  this  "combination,"  as  being 
in  restraint  of  trade  under  the  Sherman  anti- 
trust law. 

The  Supreme  Court  held  that  while  the  acts- 
of  the  American  Sugar  Refining  Company 
were  for  the  purpose  of  creating  a  monopoly, 
it  was  a  monopoly  of  manufacture,  and  not 
of  commerce.   To  give  a  few  quotations : 

"The  object  was  manifestly  private  gain  in 
the  manufacture  of  the  commodity,  but  not 
through  the  control  of  interstate  or  foreign 
commerce." 

"Congress  did  not  attempt  thereby  [act  of 
July  2,  18901,  to  assert  the  power  to  deal  with 
monopoly  directly  as  such ;  or  to  limit  and  re- 
strict the  rights  of  corporations  created  by 
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the  states  or  the  citizens  of  the  states  in 
the  acquisition,  control,  or  disposition  of  prop- 
erty; or  to  regulate  or  prescribe  the  price  or 
prices  at  which  such  property  or  the  products 
thereof  should  be  sold;  or  to  make  criminal 
the  acts  of  persons  in  the  acquisition  and  con- 
trol of  property  which  the  states  of  their  resi- 
dence or  creation  sanctioned  or  permitted." 

"That  which  belongs  to  commerce  is  within 
the  jurisdiction  of  the  United  States,  but 
that  which  docs  not  belong  to  commerce  is 
within  the  jurisdiction  of  the  police  power  of 
the  state." 

It  will  be  seen  that  there  was  no  creation 
of  a  "neutral  ground."  It  was  expressly  held 
that  as  the  acts  in  question  did  not  affect 
commerce,  but  were  purely  a  monopoly,  the 
correction  must  come  by  way  of  police  regu- 
lation through  the  state. 

Let  us  now  see  what  next  occurred. 

On  February  27,  1905,  the  same  court  de- 
cided the  case  of  National  Cotton  Oil  Co.  v 
Texas,  197  U.  S.  115,  49  L.  ed.  689,  25  Sup. 
Ct.  Rep.  379.  In  that  case  several  New  Jersey 
corporations  had  formed  a  combination  with 
the  Taylor  Cotton  Oil  Works,  a  Texas  corpo- 
ration, for  the  purpose  of  regulating  and  con- 
trolling the  price  of  cotton  seed  throughout 
the  state  of  Texas,  thereby  substantially  cre- 
ating a  monopoly  in  that  state.  The  state  of 
Texas  instituted  a  suit  under  its  anti-trust  laws 
to  forfeit  the  license  of  the  foreign  corpo- 
rations to  do  business  in  that  state,  in  which 
it  succeeded,  and  the  action  of  the  state  court 
came  for  review  before  the  United  States  Su- 
preme Court,  and  the  judgment  of  the  state 
court  was  sustained  on  the  authority  of  the 
Knight  sugar  trust  case. 

A  still  more  interesting  case  is  that  of 
Waters- Pierce  Oil  Co.  v.  Texas,  212  U.  S.  86. 
53  L.  ed.  417,  29  Sup.  Ct.  Rep.  220,  decided 
January  18,  1909.  In  this  case  the  Standard 
Oil  Company  had  purchased  a  majority  of  the 
stock  in  the  Waters- Pierce  Oil  Company  and 
then  entered  into  an  arrangement  by  which  a 
virtual  monopoly  was  had  of  the  oil  business 
in  the  state  of  Texas,  contrary  to  its  anti- 
trust and  anti-monopoly  laws.  It  will  be  noted 
that  the  method  here  pursued  was  similar  to 
that  which  had  been  pursued  by  the  American 
Sugar  Refining  Company  in  the  Knight  Case; 
only  that  in  the  latter  case  no  arrangement 
had  been  formed  with  the  Philadelphia  com- 
panies, nor  was  any  state  law  violated,  or, 
at  least,  none  was  sought  to  be  enforced. 

The  state  of  Texas  brought  suit  to  recover 
the  penalties,  under  the  statute,  and  for  a 
forfeiture  of  the  company's  right  to  do  busi- 
ness in  that  state,  and  the  trial  resulted  in  a 
verdict  against  the  company  of  $1,623,500,  and 
that  its  license  should  be  forfeited.  The  state 
courts  affirming  this  verdict  and  the  judgment 
thereon,  the  case  came  to  the  United  States 
Supreme  Court,  and  the  action  of  the  state 
was  there  affirmed.  This  case  squarely  sus- 
tained the  state  in  creating  and  enforcing  a 
police  regulation  against  monopoly. 

In  the  meantime,  the  Supreme  Court  of  the 
United  States  decided  the  cases  of  Addyston 
Pipe  &  Steel  Co.  ▼.  United  States.  175  U.  S. 
211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96,  and 


Northern  Securities  Co.  v.  United  States,  193 
U.  S.  197,  48  L.  ed.  679,  24  Sup.  Ct.  Rep.  436, 
in  both  of  which  there  were  combinations  in 
restraint  of  trade  and  to  obtain  a  monopoly 
through  the  control  of  interstate  commerce. 

It  will  therefore  be  seen  that  our  Supreme 
Court  has  not  left  "a  neutral  ground  in  which 
neither  state  nor  nation  can  exercise  author- 
ity," but,  on  the  contrary,  taking  the  Knight 
sugar  trust  case  as  a  basis  for  its  acts,  any 
state  can  enact  a  law,  as  has  the  state  of 
Texas,  against  monopoly.  Therefore,  between 
such  acts  and  the  Sherman  anti-trust  law,  the 
ground  is  completely  covered. 

As  to  the  so-called  New  York  bakeshop 
case  (Lochner  v.  New  York,  198  U.  S.  45, 
49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  A.  &  E. 
Ann.  Cas.  1133),  the  Supreme  Court  simply 
decided  that  any  law  prohibiting  persons  sui 
juris  from  making  contracts  to  work  for  long- 
er than  ten  hours  a  day  was  an  interference 
with  the  constitutional  right  of  liberty  of  con- 
tract, it  not  appearing  that  the  work  of  a 
baker  was  such  as  needed  any  special  protec- 
tion in  the  way  of  limited  hours. 

To  say  that  the  law  was  held  unconstitu- 
tional "because,  forsooth,  the  men  must  not 
be  deprived  of  their  liberty  to  work  under 
unhygienic  conditions,"  is  an  inexcusable  dec- 
laration and  wilfully  misleading.  The  law  in 
question  has  a  number  of  sections,  providing 
for  "drainage  and  plumbing  of  buildings  and 
rooms  occupied  by  bakeries;"  for  "require- 
ments as  to  rooms,  furniture,  utensils,  and 
manufactured  products;"  for  "wash  rooms  and 
closets,  sleeping  places;"  for  "inspection  of 
bakeries;"  and  for  "notice  requiring  altera- 
tions ;" — all  of  which  are  in  full  force  and 
unquestioned.  The  requirements  are  of  such 
a  strict  nature  that  their  enforcement  will 
make  "unhygienic  conditions"  impossible.  In 
holding  the  ten-hour  section  unconstitutional 
the  Supreme  Court  squarely  said  that  if  to 
work  ten  hours  in  a  bakery  was,  by  reason 
of  the  length  of  time,  dangerous  to  the  health 
any  more  than  it  is  in  any  other  occupation, 
then  there  would  be  a  reason  for  the  act, 
and  its  constitutionality  unquestioned.  But 
such  is  not  the  case,  as  we  all  know.  The  de- 
cision is  expressly  limited  to  persons  sui  juris, 
so  that  the  right  to  enact  a  similar  law  as 
to  those  who  have  not  arrived  at  the  age 
of  majority  is  unquestioned.  To  say  that  the 
"wrong  undoubtedly  exists"  is  an  unwarranted 
assumption,  and  the  court  carefully  points  out 
that  to  work  ten  hours  in  a  bakery  is  not 
any  more  dangerous  to  health  than  to  work 
ten  hours  in  an  office,  etc  Ten  hours'  work 
may  be  fatiguing,  but  it  is  not  dangerous,  and 
there  is  no  reason  why  the  American  people 
should  be  deprived  of  the  constitutional  pro- 
tection of  liberty  of  contract  simply  because 
the  New  York  bakers  want  shorter  hours. 

A  perusal  of  the  cases  above  cited  will  dis- 
close that  Mr.  Roosevelt's  remarks  were  found- 
ed on  ignorance  and  false  assumption,  and 
that  his  criticisms  were,  therefore,  unjustifiable 
and  uncalled  for  from  any  point  of  view,  and, 
when  you  take  into  account  the  possible  effect, 
vicious.  Charles  A.  Seide&s. 

Toledo,  Ohio. 
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Mr.  Beccher  of  Detroit  Declare*  Reasonable 


Editor  Case  and  Comment: — 

The  Supreme  Court  of  the  United  States 
is  the  greatest  legal  tribunal  in  the  country, 
and  its  integrity  and  ability  stand  unques- 
tioned; yet  its  decisions  and  the  reasons  for 
them,  in  instances,  are  not  above  criticism, 
for  history  furnishes  evidence  where  cases 
have  been  criticized  by  the  popular  mind.  In 
most  instances  these  criticisms  have  arisen 
when  the  decision  was  rendered  by  a  divided 
court.  The  very  fact  that  a  court  is  divided 
in  its  opinion  shows  that  there  is  a  difference 
of  opinion  as  to  what  the  law  is  on  the  sub- 
ject; and  any  decision  of  a  court,  concurred  in 
by  less  than  a  majority  of  the  judges,  has 
not  the  force  of  a  precedent  and  therefore  is 
not  the  law  in  the  sense  of  establishing  a 
definite  legal  principle,  although  it  may  be 
effective  for  the  time  being,  and  it  is  not 
infrequent  that  the  principle  enunciated  in  a 
dissenting  opinion  becomes  the  law  in  a  later 
case. 

The  rule  stands  unquestioned,  that  due  re- 
spect for  the  decisions  of  the  body  to  whom 
the  people  have  intrusted  the  power  to  inter- 
pret the  primary  authority  of  our  government 
should  be  had  by  the  people,  "not  on  the  mere 
ground  of  courtesy  or  conventional  respect, 
but  on  the  very  solid  and  significant  grounds 
of  policy  and  of  law."  This  principle,  how- 
ever, must  be  reasonably  interpreted ;  for  the 
court  in  its  constitutional  authority  not  in- 
frequently has  to  pass  upon  or  decide  questions 
which  affect  intimately,  seriously,  and  vitally 
the  interests  of  every  member  of  the  nation, 
and  it  is  in  such  cases  that  its  judgment  may 
give  rise  to  criticism  by  not  meeting  the  trend 
and  spirit  of  the  age.  The  spirit  of  the  law, 
like  that  of  society,  is  progressive,  and  all  new 
conditions  the  law  is  capable  of  meeting ;  for 
the  growth  and  expansion  of  the  law  is  a 
continuous  struggle  between  the  general  prin- 
ciples of  law  and  the  standard  of  reasonable- 
ness and  common  sense  of  society  by  which 
the  new  conditions  affecting  the  people  at 
large  or  the  weak,  in  particular,  in  an  ad- 
vancing civilization,  can  be  satisfied ;  for  it  has 
been  well  said  that  the  law  is  founded  on  a 
comparatively  few,  broad,  general  principles  of 
justice,  fitness,  and  expediency,  which  are  gen- 
erally comprehensive  enough  to  adapt  and 
modify  themselves  to  new  institutions  and  con- 
ditions of  society,  new  modes  of  commerce, 
new  usages  and  practices,  as  the  progress  in 
the  advancement  of  civilization  may  require. 
The  modification  of  a  principle  to  meet  the 
new  conditions,  modes  of  commerce,  new  us- 
ages and  practices  which,  under  the  general 
principle,  would  be  legal  and  yet  a  menace  to 
the  general  welfare  of  the  people,  is  most  de- 
sirable in  the  interest  of  progress. 

In  a  case,  like  Lochner  v.  New  York,  198 
U.  S.  45,  49  L.  ed.  937.  25  Sup.  Ct.  Rep.  539, 
3  A.  &  E.  Ann.  Cas.  1133,  where,  on  the  one 
hand,  there  is  the  police  power, — a  very  indefi- 
nite power, — while,  on  the  other  hand,  there 
is  the  constitutional  safeguard,— a  very  gen- 


eral principle,— it  is  merely  a  question  of  in- 
clusion and  exclusion,  and  the  cogent  elements 
rest  in  the  reasons  given  in  the  decision  and 
whether  they  meet  the  conditions  as  they  ob- 
tain. The  modern  spirit  of  the  law  to  meen 
the  new  conditions  is  well  expressed  in  Com. 
v.  Hamilton  Mfg.  Co.  120  Mass.  383,  where 
the  court  said:  "The  law,  therefore,  violates 
no  contract  with  the  defendant,  and  the  only 
other  question  is  whether  it  is  in  violation 
of  any  right  reserved  under  the  Constitution 
to  the  individual  citizen.  Upon  this  question,, 
there  seems  to  be  no  room  for  debate.  It 
does  not  forbid  any  person,  firm,  or  corpora- 
tion from  employing  as  many  persons  or  as 
much  labor  as  such  person,  firm,  or  corpora- 
tion may  desire ;  nor  does  it  forbid  any  per- 
son to  work  as  many  hours  a  day  or  a  week 
as  he  chooses.  It  merely  provides  that  in  an 
employment,  which  the  legislature  has  evident- 
ly deemed  to  some  extent  dangerous  to  health, 
no  person  shall  be  engaged  in  labor  more 
than  ten  hours  a  day  or  sixty  hours  a  week. 
There  can  be  no  doubt  that  such  legislation 
may  be  maintained  either  as  a  health  or  police 
regulation,  if  it  were  necessary  to  resort  to 
either  of  those  sources  for  power.  This  prin- 
ciple has  been  so  frequently  recognized  in  the 
commonwealth  that  reference  to  the  decisions 
is  unnecessary."  This  decision  is  also  within 
the  spirit  of  the  other  rule  of  law  relating 
to  contracts,  which  protects  the  weak  against 
the  strong. 

The  rights  the  people  reserved  to  themselves, 
as  voiced  in  the  Bill  of  Rights,  are  to  be 
reasonably  interpreted,  and  if  the  people  or, 
more  particularly,  those  who  have  an  inclina- 
tion born  of  selfishness  and  greed  to  violate 
them,  would  exercise  their  moral  intelligence. 
and  live  up  to  them  in  their  daily  conduct,  no 
laws  would  be  necessary  to  curtail  the  funda- 
mental reserved  rights.  Many  judges  are  over- 
zealous  in  safeguarding  these  rights,  to  the 
detriment  of  progress,  when  the  changing 
and  varying  conditions  demand  a  limitation 
of  these  constitutional  guaranties.  Judpc«; 
arc  human,  and  many  of  them  hate  to  give 
up  the  old  for  the  new;  in  other  words,  they 
are  not  cognizant  of  the  spirit  of  progress 
as  manifested  in  the  times  and  in  the  law. 
In  the  fact  of  these  principles  and  the  existing 
economic  and  social  conditions,  Mr.  Roosevelt 
is  justified  ip  his  criticism.  A  reasonable  crit- 
icism is  justifiable  where  a  court  fails  to  be 
progressive  in  declaring  the  law.  Some  years 
ago  when  Mr.  J.  J.  Hill  said:  "Decision  or 
no  decision,  the  men  who  own  this  stock  wilt 
do  with  it  as  they  please.  The  courts  decide 
a  great  many  things  about  which  they  know 
nothing.  This  is  one  of  them.  No  court  can 
run  our  property."  Nobody  seemed  to  find 
much  fault  with  the  tirade,  not  even  Mr.  Alton 
B.  Parker,  but  how  different  when  Mr.  Roose- 
velt makes  a  legitimate  criticism.  It  is  well 
that  under  the  existing  economic  political  and 
social  conditions  there  is  one  man.  whose 
motives  are  sincere,  who  champions  the  cause 
of  the  people  as  against  the  interests,  and 
voices  the  sentiments  of  the  people. 
Detroit.  Mich.  F.  A.  Beeche*. 
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Case  and  Comment 


Mr.  Napton  of  Montana  Sayi  This  t»  a  Gov- 
ernment of  Laws —  Not  of  Men. 

Editor  Case  and  Comment: — 

You  ask  in  the  last  Case  and  Comment  the 
opinions  of  your  readers  upon  the  expression 
of  Mr.  Roosevelt's  views  as  they  appear  on 
page  229,  concerning  two  opinions  of  the  Su- 
preme Court  of  the  United  States. 

I  give  my  views  with  much  hesitancy,  since 
1  know  how  difficult  it  is,  in  limited  space,  to 
express  views  concerning  these  questions, 
which  will  not  be  erroneous.  Kent,  Story, 
Tucker,  or  Benjamin  might  do  so,  but  for  one 
not  used  to  writing  on  constitutional  questions, 
the  task  is  difficult,  if  not  impossible;  it  ap- 
pears to  be  the  latter  in  Mr.  Roosevelt's  case. 

He  says :  "I  am  anxious  that  the  nation  and 
the  state  shall  each  exercise  its  legitimate 
powers  to  the  fullest  degree." 

"Nation"  and  "national"  are  not  to  be  found 
in  the  Constitution  of  the  United  States.  At 
an  early  period  of  the  debates  in  the  con- 
vention which  framed  this  instrument,  the 
committee  of  the  whole  reported  this  resolu- 
tion :  "That  a  national  government  ought  to 
be  established."  On  the  20th  day  of  June,  Mr. 
Ellsworth  moved  to  amend  it  so  as  to  read: 
"That  the  government  of  the  United  States 
ought  to  consist,"  etc.  This  motion  was  agreed 
to  nem.  con.,  "which  dropped,"  as  Mr.  Ells- 
worth observed,  "The  word  'national'  and  re- 
tained the  proper  title  'the  United  States.' " 
Votes  were  taken  by  which  the  word  "nation- 
al" was  struck  out  wherever  it  occurred  in 
the  report  of  the  committee  of  the  whole.  But 
it  appears  that  the  word  "national"  in  the  draft 
of  the  Constitution  reported  August  6th  was 
stricken  out  of  every  clause  in  the  Constitution 
reported,  and  never  reappeared.  So  that  the 
words  "nation"  and  "national"  as  applicable 
to  the  Federal  system  and  government  are 
not  to  be  found  in  the  Constitution. 

I  take  the  above  from  Tucker's  work  on  the 
Constitution  of  the  United  States,— the  truest 
exposition  of  that  instrument  that  has  been 
written. 

The  former  President  should  have  said,  in 
my  view  of  the  matter:  "I  am  anxious  that 
the  United  States  of  America  and  each  state 
shall  exercise,  the  former  its  constitutional 
powers,  and  the  latter  its  reserved  powers,  to 
the  fullest  extent." 

The  misuse  of  this  term  has  caused  a  very 
erroneous  popular  conception  of  the  true  na- 
ture of  our  Federal  system.  Most  of  our  for- 
eign population— and  they  are  coming  in  by 
the  millions— have  an  idea  that  the  United 
States  exercises  all  the  powers  formerly  exer- 
cised by  the  King  of  Prussia  or  at  present  by 
the  Shah  of  Persia ;  and  a  government  of  laws, 
and  not  of  men,  is  absolutely  foreign  to  their 
conceptions;  and  I  think  it  is  true,  although 
I  hope  I  am  in  error,  that  a  large  majority 
of  our  voting  population  think  that  the  gov- 
ernment is  a  government  "of  the  people,  for 
the  people,  and  by  the  people." 

It  appears  to  me  that  all  women,  all  tyrants, 
and  Mr.  Roosevelt  conceive  of  government  as 


a  purely  personal  affair;  and  that  this  concep- 
tion, instead  of  being  "progressive,"  is  about 
the  oldest  Old  Man  of  the  Sea  with  which 
the  human  race  is  acquainted. 

Mr.  Roosevelt  objects  to  any  neutral  ground 
where  neither  state  nor  nation  can  exercise 
authority,  losing  sight  of  the  fact  that  no  such 
neutral  ground  can  possibly  exist  under  the 
Constitution.  He  calls  the  decision  in  the 
Knight  sugar  trust  case  one  which  renders  it 
exceedingly  difficult  for  the  people  to  devise 
any  methods  of  controlling  and  regulating  the 
business  use  of  great  capital  in  interstate  com 
merce, — a  decision  "nominally  against  national 
rights,  but  really  against  popular  rights."  The 
Supreme  Court  is  much  like  the  Pope  in  mat- 
ters of  doctrine, — it  is  infallible;  its  decisions 
may  be  "against  law"  as  law  is  understood 
by  one  or  the  other  of  the  parties  litigant, 
but  as  soon  as  made,  it  becomes  the  law. 

It  is,  of  course,  the  right  of  anyone  to 
criticize  a  decision  of  that  court  or  of  any 
other  court.  As  to  its  being  a  contempt  of 
court  to  criticize  a  past  decision  of  this  court 
such  a  conception  is  quite  consistent  with  the 
ideas  of  these  people, — that  the  President  is 
Czar,  the  Supreme  Court  a  body  of  men  un- 
restrained in  power,  the  Congress  another 
Parliament  of  England. 

Mr.  Roosevelt  mentions  these  cases  "merely 
to  illustrate  the  need  of  having  a  truly  na- 
tional system  of  government,  under  which  the 
people  can  deal  effectively  witfTall  problems, 
meeting  those  that  affect  the  people  as  a  whole 
by  affirmative  Federal  action,  and  those  that 
affect  merely  the  people  of  one  locality  by 
affirmative  state  action." 

The  most  interesting  views  Case  and  Com- 
ment could  publish  upon  these  constitutional 
remarks  by  the  "Rough  Rider"  would  be  the 
views  of  President  Taft  concerning  them. 

Lincoln,  if  memory  serves  us  right,  also 
criticized  a  decision  of  the  Supreme  Court. 
The  exercise  by  the  United  States  of  power 
to  prevent  slaves  from  being  taken  into  the 
territory  of  the  Louisiana  Purchase  in  vio- 
lation of  the  decision  of  the  Supreme  Court 
was  or  would  have  been  an  act  of  anarchy; 
and  neither  one  so  high  as  our  distinguished 
former  President,  nor  the  lowest  emigrant 
who  comes  to  our  shores,  fleeing  from  the 
unjust  governments  of  his  home,  should  ever 
forget  that  our  American  idea  of  government 
is  a  government  of  laws,— not  of  men. 
Poison,  Mont.  H.  P.  Napton. 


Mr.  Dyer  of  Minneapolis  Believes  Decisions 
Criticised  Will  Eventually  Be 
Set  Aside. 

Editor  Case  and  Comment:— 

In  an  address  at  Denver,  Colorado,  deliv- 
ered before  the  Colorado  legislature  on  Au- 
gust 29th,  Mr.  Theodore  Roosevelt  made  a 
severe  criticism  against  decisions  of  the  United 
States  Supreme  Court  in  two  cases,  namely: 
United  States  v.  E  C.  Knight  Co.  and  Loch- 
ner  v.  New  York.    The  first-named  case  is 
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referred  to  in  his  address  as  the  Knight  Sugar 
Trust  case,  and  the  second  case  is  referred 
to  as  the  New  York  bakeshop  case. 

The  question  has  been  raised  as  to  whether 
Mr.  Roosevelt  was  justified  in  making  such 
criticisms  against  the  decisions  of  the  court. 
Some  have  even  gone  so  far  as  to  say  that 
he  was  in  contempt  of  court  in  openly  voic- 
ing his  criticism  at  such  time  and  place. 

1  do  not  understand  how  anyone  can  make 
that  statement,  as  I  see  no  way  in  which  Mr. 
Roosevelt  can  be  found  in  contempt  of  court, 
cither  direct  or  constructive.  If.  Mr.  Roose- 
velt had  occupied  a  government  position  at 
the  time  of  making  such  criticisms,  or  if  he 
were  a  practising  attorney,  and  as  such  had 
been  the  attorney  on  one  side  to  present  the 
case  to  the  Supreme  Court,  such  a  decision 
as  to  his  being  in  contempt  of  court  would 
bear  weight.  Not  that  I  think  that  because 
of  his  having  been  President  he  is  thereby  en- 
titled to  openly,  or  in  any  other  way,  criticize 
the  decisions  of  our  courts.  It  is  a  very  dan- 
gerous thing  for  any  man  to  criticize  a  decision 
of  any  court,  and  especially  so  the  decisions 
of  the  United  States  Supreme  Court,  the  high- 
est and  most  honored  court  in  our  country. 

Were  such  a  thing  to  become  a  common 
practice,  it  would  very  quicky  bring  about  a 
very  serious  state  of  affairs. 

That  we  may  the  better  see  whether  such 
criticisms  were  justified,  let  us  look  briefly  at 
the  cases  in  question. 

First :  United  States  v.  E.  C.  Knight  Co. 

Mr.  Roosevelt  says,  in  general:  "I  am  anx- 
ious that  the  nation  and  the  state  shall  each 
exercise  its  legitimate  powers  to  the  fullest 
degree.  When  necessary,  they  should  work  to- 
gether, but,  above  all,  they  should  not  leave 
a  neutral  ground  in  which  neither  state  nor 
nation  can  exercise  authority,  and  which  would 
become  a  place  of  refuge  for  men  who  wish 
to  act  against  the  interests  of  the  community 
as  a  whole." 

In  the  decision  handed  down  by  the  Su- 
preme Court  in  this  case,  it  has  rendered  it,  in 
the  future,  exceedingly  difficult  for  the  na- 
tion to  effectively  control  the  uses  of  corpo- 
rate capital  in  interstate  business,  as  the  na- 
tion obviously  was  the  sole  power  that  could 
exercise  this  control. 

Mr.  Roosevelt  says  of  the  decision :  "It  was 
a  decision  nominally  against  national  rights, 
but  really  against  public  rights." 

Second:  Lochner  v.  New  York,  referred 
to  as  the  New  York  bakeshop  case. 

This  is  a  case  of  vast  importance  to  every 
city  in  the  United  States,  and  the  decision 
of  the  Supreme  Court  in  this  case  should  be 
read  and  studied  by  all  the  members  of  the 
bar,  and  by  all  citizens  who  are  interested  in 
public  welfare. 

In  all  large  cities  the  baking  business  is, 
in  most  cases,  carried  on  under  unhygienic 
conditions.  The  ill  effect  of  working  under 
such  conditions  soon  begins  to  tell  on  the 
people  employed.  For  men,  and  in  a  number 
of  cases  women  and  girls,  to  be  compelled  to 
work  in  such  unhealthful  places  as  many  of 
the  large  bakeshops  of  our  cities  are,  is  not 


only  against  the  welfare  of  the  workers,  but 
against  the  public  welfare. 

The  legislature  of  New  York  passed,  and 
the  governor  signed,  a  bill  remedying  these 
conditions  in  that  city.  It  was  right  and  prop- 
er that  such  action  should  be  taken,  and  New 
York  state  was  the  only  body  that  could 
deal  with  them  ;  it  was  a  matter  in  which  the 
nation  had  no  power. 

Mr.  Roosevelt,  speaking  of  the  decision, 
says :  "But  the  Supreme  Court  of  the  United 
States  possessed  and  unfortunately  exercised 
the  negative  power  of  not  permitting  the  abuse 
to  be  remedied.  By  a  five  to  four  vote  they 
declared  the  action  in  the  state  of  New  York . 
unconstitutional,  because,  forsooth,  that  men 
must  not  be  deprived  of  their  liberty  to  work 
under  unhygienic  conditions." 

Many  will,  no  doubt,  say  that  such  senti- 
ments should  never  be  expressed  against  the 
decision  of  any  of  our  courts  by  any  man. 
Such  has  been  said  in  the  past  few  weeks  by 
many  in  all  parts  of  the  country.  But  do  we 
mean  to  take  the  stand  that  if  a  decision  of 
our  courts  in  a  case  so  vital  to  the  public 
interests  of  our  cities  as  this  one  is,  and 
where  action  has  been  taken  by  the  proper 
bodies  in  our  state  to  remedy  these  conditions, 
that  if  such  decision  sets  aside  all  such  action 
on  our  part,  that  we  shall  be  compelled  to  sit 
still  and  let  such  a  decision  rest,  and  the 
men  and  women  and  girls  in  our  cities  be 
compelled,  year  after  year,  to  work  under  con- 
ditions which  are  in  many  cases  unfit  for  any 
human  being  to  work  in,  until  sickness  com- 
pels them  to  leave  these  places? 

Is  Mr.  Roosevelt  the  only  man  who  has 
ever  taken  it  upon  himself  to  openly  criticize 
a  decision  of  the  Supreme  Court  of  the  Unit- 
ed States?  No,  he  is  not,  and  that  we  may 
compare  a  criticism  of  another  man  with  this 
one  I  will  quote  a  few  statements  from  that 
ca<c. 

I  refer  to  the  debates  between  Lincoln  and 
Douglas  during  1857  and  1858  relative  to  the 
Dred  Scott  Case.  Mr.  Lincoln,  in  speaking 
of  the  decision  handed  down  by  the  United 
States  Supreme  Court  in  that  case,  says:  "But 
we  think  this  decision  erroneous.  We  know 
the  court  that  made  it  has  often  overruled  its 
own  decisions,  and  we  shall  do  what  we  can 
to  have  it  overrule  this." 

"We  offer  no  resistance  to  it.  I  now  re- 
peat my  opposition  to  the  decision,— I  do  not 
resist  it.  We  abide  by  the  decision,  but  we 
will  try  to  reverse  that  decision. 

"By  resisting  it  as  a  political  rule,  I  disturb 
no  right  of  property,  create  no  disorder,  ex- 
cite no  mobs." 

Now  mark  these  words  which  Lincoln  uses : 
"I  believe  the  decision  was  improperly  made, 
and  I  go  for  reversing  it." 

Can  we  find  an  instance  where  stronger  or 
more  emphatic  language  has  been  used  against 
a  decision  of  the  Supreme  Court  of  the  United 
States?  Is  there  any  reason  why  a  criticism 
on  a  decision  of  that  court  has  not  as  much 
right  to  be  made  now  as  then?  The  Supreme 
Court  at  that  time  commanded  just  as  much 
respect  as  it  docs  to-day.    Will  we  say  that 
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such  remarks  made  by  Lincoln  then  placed  him 
in  contempt  of  court,  or  that  he  was  not  jus- 
tified in  making  such  statements  against  the 
decision  as  he  did?  If  we  say  yes,  then  we 
must  rightly  place  Mr.  Roosevelt  in  the  same 
place. 

But  before  we  take  issue  on  that  question, 
let  us  look  at  the  dissenting  opinion  of  one 
of  the  justices  of  the  Supreme  Court.  I  refer 
to  the  opinion  of  Justice  Harlan,  dissenting, 
in  the  Knight  Case. 

"This  view  of  the  scope  of  the  act  leaves 
the  public,  so  far  as  national  power  is  con- 
cerned, entirely  at  the  mercy  of  combinations 
which  arbitrarily  control  the  prices  of  articles 
purchased  to  be  transported  from  one  state 
to  another  state.  I  cannot  assent  to  that 
view.  In  my  judgment,  the  general  govern- 
ment is  not  placed  by  the  Constitution  in  such 
a  condition  of  helplessness  that  it  must  fold 
its  arms  and  remain  inactive  while  capital 
combines,  under  the  name  of  a  corporation, 
to  destroy  competition,  not  in  one  state  only, 
but  throughout  the  entire  country." 

"The  doctrine  of  the  autonomy  of  the  states 
cannot  be  properly  invoked  to  justify  a  denial 
of  power  in  the  national  government  to  meet 
such  an  emergency.  The  common  government 
of  all  the  people  is  the  only  one  that  can  ade- 
quately deal  with  a  matter  which  directly  and 
injuriously  affects  the  entire  commerce  of  the 
country,  which  concerns  equally  all  the  people 
of  the  Union,  and  which,  it  must  be  confessed, 
cannot  be  adequately  controlled  by  any  one 
state.  Its  authority  should  not  be  so  weakened 
by  construction  that  it  cannot  eradicate  evils 
that,  beyond  all  question,  tend  to  defeat  an 
object  which  that  government  is  entitled,  by 
the  Constitution,  to  accomplish." 

It  seems  to  me  that  the  above  language  of 
the  learned  justice  gives  the  danger  to  which 
a  decision  as  handed  down  in  the  Knight  case 
will  result  in  if  allowed  to  stand. 

Again,  in  the  bakeshop  case  we  have  the 
opinions  of  three  of  the  justices,  dissenting, 
which  shows  the  right  which  the  state  has  to 
act  in  such  matters,  and  after  speaking  of  the 
existing  conditions  under  which  the  people 
have  to  work,  and  reasons  why  they  should 
be  changed,  they  say: 

"If  such  reasons  exist,  that  ought  to  be  the 
end  of  the  case,  for  the  state  is  not  amenable 
to  the  judiciary,  in  respect  to  its  legislative 
enactments,  unless  such  enactments  are  plain- 
ly, palpably,  beyond  all  question,  inconsistent 
with  the  Constitution  of  the  United  States. 


We  cannot  say  that  the  state  has  acted  with- 
out reason,  nor  ought  we  to  proceed  upon  the 
theory  that  its  action  is  a  mere  sham.  Our 
duty,  I  submit,  is  to  sustain  the  statute  as  not 
being  in  conflict  with  the  Federal  Constitu- 
tion, for  the  reason — and  such  is  an  all-suffi- 
cient reason — it  is  not  shown  to  be  plainly  and 
palpably  inconsistent  with  that  instrument.  Let 
the  state  alone  in  the  management  of  its 
purely  domestic  affairs,  so  long  as  it  does  not 
appear  beyond  all  question  that  it  has  violated 
the  Federal  Constitution.  This  view  necessa- 
rily results  from  the  principle  that  the  health 
and  safety  of  the  people  of  a  state  are  prima- 
rily for  the  state  to  guard  and  protect." 

There  we  have  one  of  the  strongest  state- 
ments that  could  possibly  be  made  as  to  the 
rights  of  a  state  to  attend  to  matters  of  this 
kind.  Are  we  then  to  sit  back,  and  let  the 
court  overthrow  all  the  right  which  the  state 
has  in  a  case  of  this  kind?  If  this  were  a  case 
that  affected  the  state  of  New  York  alone,  it 
would  be  bad,  but  this  is  a  case  that  will  be 
relied  upon  by  defendants  in  similar  cases  all 
over  the  United  States,  and  it  is  for  that  rea- 
son that  such  pressure  should  be  brought  to 
bear  that  the  Supreme  Court  may  see  the 
justice  of  such  criticism  as  is  made,  and  that 
they  will  reconsider  their  decision  and  set  it 
aside. 

I  think  that  the  above  statements  by  the 
learned  justices  who  dissented  to  the  opinion 
as  handed  down  by  the  court  give  Mr.  Roose- 
velt sufficient  grounds  for  making  the  criti- 
cism he  did  on  this  case.  It  seems  to  me  that 
the  words  which  Mr.  Roosevelt  used  in  his 
message  to  Congress,  on  December  3d,  1906, 
when  he  was  President,  may  well  be  applied 
here.  At  that  time  he  said:  "Jwst  and  tem- 
perate criticism,  when  necessary,  is  a  safe- 
guard against  the  acceptance  by  the  people  as 
a  whole  of  that  intemperate  antagonism  to- 
ward the  judiciary  which  must  be  combated 
by  every  right-thinking  man,  and  which,  if  it 
became  wide-spread  among  people  at  large, 
would  constitute  a  dire  menace  to  the  Repub- 
lic." 

After  a  careful  study  of  the  facts  in  these 
two  cases,  I  cannot  help  but  feel  that  Mr. 
Roosevelt  was  perfectly  justified  in  making 
the  criticisms  which  he  did  against  the  deci- 
sions of  the  United  States  Supreme  Court,  and 
I  believe  that  the  day  will  come  when  this 
court  will  set  aside  these  decisions. 
Minneapolis,  Minn.  George  C.  Dykjl 
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Uniform  Law  of  Wills.  — We  are  indebt- 
ed to  Mr.  W.  O.  Hart,  of  New  Orleans, 
Louisiana,  chairman  of  the  committee 
appointed  by  the  American  Bar  Associa- 
tion to  draft  a  proposed  uniform  law  of 
wills,  for  a  copy  of  two  proposed  acts, 
the  first  of  which  has  been  approved  by 
the  Conference  of  Commissioners  of 
Uniform  State  Laws,  and  is  to  be  sent 
out  to  the  different  states  with  the  recom- 
mendation that  it  be  presented  to  the 
legislatures  for  adoption.  The  second 
act  was  recommitted,  and  the  subject  will 
be  taken  up  at  the  next  meeting  of  the 
Conference. 

The  acts  are  as  follows: 

"An  Act  Relative  to  Wills  Executed 
without  This  State  and  To  Promote  Uni- 
formity among  the  States  in  That  Re- 
spect. 

"Be  it  enacted,  etc. :  A  last  will  and 
testament  executed  without  this  state  in 
the  mode  prescribed  by  the  law,  either 
of  the  place  where  executed  or  of  the 
testator's  domicil,  shall  be  deemed  to  be 
legally  executed,  and  shall  be  of  the  same 
force  and  effect  as  if  executed  in  the 
mode  prescribed  by  the  laws  of  this  state ; 
provided,  said  last  will  and  testament  is 
in  writing  and  subscribed  by  the  testa- 
tor." 

"An  Act  To  Establish  a  Law  Uniform 
with  the  Laws  of  Other  States  Relative 
to  the  Probate  in  this  State  of  Foreign 
Wills. 

"That  any  will  duly  admitted  to  pro- 
bate without  this  state,  and  in  the  place 
of  testator's  domicil,  may  be  duly  ad- 
mitted to  probate  and  recorded  in  this 
state  by  duly  filing  an  exemplified  copy 
of  said  will  and  of  the  record  admitting 
the  same  to  probate:  and  such  will  shall 
then  have  the  same  force  and  effect  as  if 
originally  proved  and  allowed  in  this 
state." 


Willi  and  Succession. — Mr.  Ernst  Freund, 
professor  of  law  in  the  University  of 
Chicago,  in  reviewing  recent  legislation 
upon  this  subject  in  the  New  York  Edu- 
cation Department  Bulletin,  states  that 
"Kansas  enacts  (Laws  of  1907,  chap. 
430)  that  in  all  actions  to  contest  a  will, 
if  it  shall  appear  that  such  will  was  writ- 
ten or  prepared  by  the  sole  or  principal 
beneficiary  in  such  will,  who,  at  the  time 
of  writing  and  preparing  the  same,  was 
the  confidential  agent  or  legal  adviser  of 
the  testator,  or  who  occupied  at  the  time 
any  other  position  of  confidence  or  trust 
to  such  testator,  such  will  shall  not  be  held 
to  be  valid  unless  it  shall  be  affirmatively 
shown  that  the  testator  had  read  or  knew 
the  contents  of  such  will,  and  had  inde- 
pendent advice  with  reference  thereto. 
At  common  law,  it  seems,  either  one  of 
the  two  requirements  may  rebut  the  pre- 
sumption of  undue  influence. 

In  the  matter  of  descent  and  distri- 
bution the  tendency  to  favor  the  surviv- 
ing husband  or  wife  continues  to  be 
noticeable.  Thus  New  Jersey  (Laws  of 
1908,  chap.  316)  changes  the  former 
law,  copied  from  the  English  statute  of 
distributions,  by  giving  the  widow  the 
whole,  instead  of  the  half,  of  the  per- 
sonal estate,  if  there  are  no  children ; 
Idaho  likewise  gives  the  surviving 
spouse  all,  if  brothers  or  sisters  of  the 
deceased  are  otherwise  the  nearest  of 
kin  (Laws  of  1907,  p.  338).  California 
(Laws  of  1907,  chap.  297),  after  several 
fluctuations,  reverts  to  the  rule  which  al- 
lows grandchildren  as  well  as  children 
of  deceased  brothers  or  sisters  to  take 
by  representation. 

Nebraska  (Laws  of  1907,  chap.  49), 
in  giving  the  surviving  spouse  one  third, 
if  all  the  children  are  his  or  hers,  and 
one  fourth  only,  if  some  of  the  children 
of  the  deceased  are  of  another  mar- 
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riage,  introduces  a  distinction  which 
seems  novel  in  American  law.  By  the 
same  act,  Nebraska  substitutes  absolute 
estates  for  the  life  estates  of  dower  and 
curtesy. 

Indiana  (Laws  of  1907,  chap.  95)  and 
Kansas  (Laws  of  1907,  chap.  193)  de- 
bar the  person  who  has  unlawfully 
caused  the  death  of  the  deceased,  from 
all  share  in  his  estate.  The  supreme 
court  of  Kansas  had  refused  to  reach  the 
same  result  by  judicial  legislation  (72 
Kan.  533). 


The  Abolishment  of  Private  Seals.— The 

committee  of  the  West  Virginia  Bar 
Association  on  judicial  administration 
and  legal  reform  presented  the  follow- 
ing statement  in  support  of  their  rec- 
ommendation that  private  seals  be  abol- 
ished: The  execution  of  a  document, 
by  the  use  of  the  seal  of  a  natural  per- 
son, has  come  to  us  from  medieval  times. 
We  may  find  the  necessity  for  the  an- 
cient seal  in  the  ignorance  of  letters  and 
in  the  scarcity  of  writing  appliances.  It 
was  then  the  highest  evidence  of  gen- 
uineness; and  the  very  pains  and  delib- 
eration required  for  physical  execution 
entailed  the  consequences  of  solemnity 
and  estoppel  attaching  to  the  transaction. 

No  longer  does  an  illiterate  lord  among 
the  Crusaders  need  to  attest,  before  the 
walls  of  Jerusalem,  some  instrument  to 
be  used  in  his  distant  fatherland,  by  im- 
pressing the  sign  blazoned  on  his  shield 
and  banner,  to  prove  his  act, —  his  fac- 
tum. 

As  time  has  progressed,  the  best  guar- 
anty of  authority  is  the  personal,  written 
signature. 

The  diffusion  of  knowledge,  the  prac- 
tice of  writing,  and  the  present  conven- 
ience for  signing,  have  done  away  with 
every  reason  for  the  use  of  the  crude  and 
cumbersome  device  of  the  darker  period. 

Why  did  the  legislature  substitute  the 
scroll,  sometimes  designated  as  a  scrawl? 
Why  was  not  the  seal  and  its  substitute 
abolished  altogether? 

The  reason  may  be  found  in  the  gen- 
eral doctrine  relating  to  deeds  and  sealed 


instruments.  Certain  contracts  are  re- 
quired to  be  by  deed,  in  land  matters. 
Bonds  are  necessary.  Peculiar  rights  at- 
tached to  specialties.  The  seal  always 
imports  consideration.  Until  recently  it 
withstood  the  lapse  of  time,  under  the 
statutes  of  limitation,  four  times  as  long 
as  the  simple  contract ;  and  in  the  long 
ago,  no  paper  could  be  taken  out  by  a 
jury,  unless  under  seal,  because  juries 
could  not  read,  but  were  supposed  to  be 
familiar  with  the  seals  of  the  vicinage. 

In  Cooper  v.  Rankin,  5  Binn.  613,  and 
Alexander  v.  Jameson,  5  Binn.  238,  we 
find  that  the  impression  of  a  tooth  was 
equivalent  to  stamping  by  a  seal.  Hence 
the  attestation  of  a  deed  by  William  the 
Conqueror  to  one  Rawdon  : 

"In  token  that  this  thinp  is  sooth, 
1  bite  the  white  wax  with  my  tooth." 

The  author  of  our  scroll  substitute 
saw  that  the  reason  of  the  seal  no  longer 
existed.  He  was  willing  to  get  rid  of  the 
wax  and  taper  and  tooth  or  fish's  tail,  or 
whatever  figure  there  might  be,  and  to 
put  a  writhing  worm  in  its  place;  and 
so  we  have  to-day  a  vermiform  appendix, 
and  we  submit  that  the  time  has  come  for 
cutting  it  out. 

Nearly  all  deeds  of  importance  are  now 
printed  or  typewritten.  The  stenogra- 
pher takes  from  dictation,  and  the  printer 
makes  blanks  to  sell.  The  stenographer 
and  the  printer,  as  sensible  people  not 
learned  in  the  law,  do  not  know  the  force 
of  the  scroll,  and  sometimes  omit  it.  It 
is  questioned  whether  the  typewritten 
word  ("seal")  in  parentheses,  now  sat- 
isfies the  Code ;  and  we  have  seen  an  exe- 
cuted deed  with  only  one  part  of  the 
bracket  used. 

The  present  importance  of  the  scroll 
is  the  best  reason  for  destroying  it,  but 
it  should  be  so  done  as  not  to  disturb 
existing  laws  dependent  upon  it. 

In  present  circumstances,  we  must  save 
deeds  and  private  bonds,  until  a  new 
code  is  set  forth,  but  meantime,  we  be- 
lieve that  all  private  seals  should  be  abol- 
ished. 
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Proposed  Commercial  Code. 

At  the  recent  annual  meeting  of  the 
American  Bar  Association,  Mr.  Joseph 
Wheless,  of  St.  Louis,  presented  the  fol- 
lowing resolution,  which  was  referred  to 
the  committee  on  commerce. 

"Resolved  by  the  American  Bar  Asso- 
ciation, that  the  Federal  Congress  has 
plenary  power,  under  the  Constitution, 
to  enact  laws  governing  all  phases  of 
commerce  between  the  states  and  with 
foreign  nations,  and  incidentally  to  pre- 
scribe the  form,  terms,  and  conditions  of 
commercial  contracts  and  instruments 
used  in  carrying  on  such  commerce,  such 
as  are  now  being  sought  to  be  made  uni- 
form by  identical  state  legislation ;  and 
that  such  power  may  be  exercised  either 
by  the  enactment  of  a  series  of  laws  on 
the  several  subjects,  or  by  a  code  of  laws 
regulating  all  such  general  commercial 
acts  and  contracts;  and, 

"Resolved,  that  the  American  Bar  As- 
sociation hereby  declares  in  favor  of  the 
enactment  by  the  National  Congress  of 
a  Federal  commercial  code  embracing  in 
one  uniform  legislative  act  all  titles  and 
subjects  of  interstate  and  foreign  com- 
merce, superseding  thereby  the  conflict- 
ing regulations  of  the  several  states,  tend- 
ing to  induce  the  several  states  to  adopt 
the  same  regulation  for  their  internal 
commerce,  thereby  securing  a  practical 
uniformity  of  legislation  on  commercial 
matters  throughout  the  country,  and  pla- 
cing United  States  on  commercial  equal- 
ity in  point  of  legislation  with  the  en- 
lightened commercial  nations  of  the 
world." 

While,  to  the  lay  mind,  observes  the 
National  Civic  Federation  Review,  there 
would  seem  to  be  an  irreconcilable  con- 
flict between  those  who  urge  the  central- 
ization of  power  in  the  Federal  govern- 


ment at  Washington  and  those  who  would 
enlarge  the  powers  of  the  states,  yet  when 
the  arguments  of  the  leaders  of  the  two 
schools  of  thought  are  analyzed  they 
generally  amount  to  a  declaration  that 
each  side  favors  the  Federal  control  of 
those  subjects  which  are  interstate,  and 
the  state  control  of  those  which  are  in- 
trastate. Their  disagreement  relates  to 
the  disposition  of  those  matters  which 
Mr.  Bryan  has  said  belong  in  the  "twi- 
light zone"  where  the  line  of  demarca- 
tion is  indistinct.  The  vital  point  in  this 
great  question  to-day  is,  "What,  in  the 
interest  of  public  welfare,  can  be  better 
controlled  by  the  Federal  government  and 
what  by  the  states?"  When  it  comes  to 
such  question  as  taxation — especially  the 
general  property  and  personal  tax — com- 
pensation for  accidents  occurring  to  em- 
ployees in  the  plants,  mines,  and  factories 
of  the  nation,  regulation  of  quasi  munici- 
pal utilities,  regulation  of  the  thousands 
of  state  banks,  savings  banks,  trust  com- 
panies, building  and  loan  associations,  life 
and  fire  insurance,  good  roads  building, 
child  labor,  prison  made  goods,  arbitra- 
tion and  mediation  in  industrial  disputes, 
and  hundreds  of  other  subjects,  the  states 
alone,  under  our  present  form  of  govern- 
ment, must  have  control. 

True,  the  Constitution  can  be  amended 
if  the  people  so  will ;  and  a  bill  was  intro- 
duced by  Congressman  Madden,  of  Chi- 
cago, at  the  last  session  of  Congress,  au- 
thorizing the  submission  of  an  amend- 
ment to  the  Constitution  which  would 
confer  upon  Congress  the  power  to  legis- 
late upon  almost  every  conceivable  ill  to 
which  flesh  is  heir — political,  economic, 
and  sociological,  physical  and  metaphysi- 
cal. There  is,  however,  much  sentiment 
in  commercial  and  industrial  circles  to- 
day that,  impatient  of  the  conflicting  re- 
straints imposed  upon  business  by  the 


Digitized  by  Google 


Case  and  Comment 


various  state  laws,  is  naturally  turning 
to  the  Federal  government  for  relief. 
All  of  which  means  as  is  well  stated  by 
several  writers  in  a  recent  issue  of  the 
Civic  Federation  Review,  that  unless  the 
states  are  aroused  to  do  their  full  duty 
there  is  a  likelihood  of  this  impatience 
resulting  in  a  broad  extension  of  Federal 
powers. 

Sherman  Anti-trust  Law. 

In  a  recent  address  before  the  Lehigh 
County  Bar  Association,  Mr.  Marcus  S. 
Hottenstein,  of  Allentown,  Pennsylvania, 
said  in  part :  "Since  the  enactment  of  the 
anti-trust  law  in  1890, — twenty  years  ago, 
— according  to  information  recently  re- 
ceived from  the  Attorney  General  of  the 
United  States,  there  have  been  filed  in  the 
various  United  States  courts  only  thirty- 
six  bills  in  equity  for  violation  of  the  law, 
and  only  thirty-eight  indictments  have 
been  presented. 

"The  limited  number  of  cases  brought 
under  the  law  is  an  index  of  its  ineffec- 
tiveness, which  has  been  due  somewhat  to 
the  difficulty  of  securing  evidence.  In 
1906,  however,  the  United  States  Su- 
preme Court  slightly  diminished  this  diffi- 
culty by  holding  that  a  corporation  can  be 
compelled  to  produce  its  books  in  court, 
even  though  the  books  contain  evidence 
that  might  tend  to  incriminate  the  cor- 
poration, and  also  that  the  officials  of  the 
corporation  cannot  be  excused  from  testi- 
fying, on  the  plea  that  their  evidence 
might  incriminate  the  corporation  of 
which  they  are  employees. 

"The  Sherman  anti-trust  law  is  based 
upon  the  theory  that,  in  matters  of  busi- 
ness, competition  is  advantageous  to  so- 
ciety, while  monopoly  is  detrimental.  It 
is  the  only  Federal  law  that  looks  to  the 
preservation  of  competition  in  business. 
One  of  the  senators  of  the  middle  West 
is  of  the  opinion  that,  if  we  are  to  main- 


tain the  competitive  theory  of  industrial 
life,  this  law  must  be  not  only  rigidly  en- 
forced, but  strengthened  from  time  to 
time,  so  that  both  monopoly,  or  any  other 
effective  form  of  domination,  will  be  pre- 
vented. 

"The  trend  during  the  last  twenty 
years  has  been  in  the  direction  of  con- 
solidation, not  away  from  it.  Railroads 
and  industries  have  been  consolidated  on 
a  grand  scale.  The  weak  have  fallen 
under  the  control  of  the  strong,  and 
to-day,  under  the  Sherman  act,  we  are 
witnessing  the  most  momentous  combina- 
tions of  transportation  and  industrial  ac- 
tivity. 

"The  problem  is,  indeed,  not  without 
its  difficulties.  The  law  favors  keen  and 
aggressive  competition.  A  necessary 
consequence  of  such  competition  must 
inevitably  be  that  one  of  the  competitors 
will  gradually  become  stronger  and 
stronger,  and  the  others  weaker  and 
weaker,  and  finally  the  accumulation  of 
strength  and  influence  on  the  part  of  the 
successful  party  may  result  in  the  anni- 
hilation of  the  weak  competitors,  and  a 
monopoly  has  been  created.  "The  ques- 
tion in  such  cases  is,  Where  shall  the 
line  be  drawn?  At  what  point  shall  a 
competitor  be  restrained  from  further 
competing,  and  to  what  extent  ?  The  in- 
iquities of  monopolies  may  be  clearly 
seen,  but  it  is  not  so  easy  to  point  out  a 
way  in  which  their  creation  can  be  pre- 
vented. 

"To  take  from  those  who  have  acquired 
under  our  existing  laws  would  be  rev- 
olutionary, and  could  not  be  sanctioned. 
That  so  much  concentration  has  resulted 
is  due  to  our  laws,  and  we  are  respon- 
sible for  our  laws.  If  the  laws  have  been 
detrimental  to  the  welfare  of  the  public, 
the  laws  should  be  changed.  If  certain 
practices  need  to  be  curbed  let  the  restric- 
tions be  imposed,  firmly  and  with  good 
judgment." 
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Law  Schools 

Legal  education  does  not  consist  alone  in  knowing  what  the  law 
is,  but  in  knowing  how  to  make  it  better. 


Leland  Stanford  J 


The  annual  smoker  of  the  Law  School 
of  Leland  Stanford  Junior  University 
was  held  the  evening  of  October  14.  The 
program  consisted  of  songs  and  speeches. 
D.  Roth,  '09,  student  adviser,  wel- 
comed the  faculty  and  new  students,  and 
spoke  to  some  extent  on  the  honor  sys- 
tem. Professor  F.  C.  Woodward,  head 
of  the  Law  School,  and  E.  D.  Lane,  as- 
sistant district  attorney  of  San  Fran- 
cisco, spoke  on  pertinent  topics.  L. 
Craven,  '09,  compared  the  work  in  our 
school  with  that  of  Harvard,  and  pointed 
out  wherein  we  fell  short.  Refresh- 
ments were  then  served,  after  which  the 
wiser  students  took  advantage  of  the  op- 
portunity to  better  their  acquaintance 
with  the  various  members  of  the  faculty. 
Some  hundred  and  fifty  of  the  two  hun- 
-dred  and  ninety  odd  members  of  the  Law 
School  and  pre-legal  department  were 
present. 

Northwestern  University  Law  School 

Professor  Edwin  R.  Keedy,  who  has 
been  abroad  this  summer  in  the  interest 
of  the  American  Institute  of  Criminal 
Law  and  Criminology,  has  returned  to 
the  Law  School  to  lecture  during  the 
coming  year.  He  presented  extensive  re- 
ports on  "The  Administration  of  Crimi- 
nal Law  in  England,"  to  the  Institute, 
and  also  to  President  Taft,  on  the  latter's 
express  request. 

Professor  Keedy  thinks  that  England 
is  many  years,  if  not  a  full  century,  ahead 
of  us  in  criminal  law  procedure.  He  says 
he  marveled  at  the  speedy  despatch  of 
justice;  all  regard  for  mere  technicali- 
ties being  laid  aside,  and  the  time  con- 
sumed between  sentence  and  final  judg- 
ment on  appeal  being,  in  consequence,  re- 


markably short.  A  striking  feature  of 
the  criminal  trials  is  the  speedy  selection 
of  a  jury,  there  being  practically  no  chal- 
lenging of  the  veniremen  as  a  result  of 
the  prevailing  practice  of  an  agreement 
on  the  venire,  between  the  opposing 
counsel,  before  the  trial  begins.  The 
judges  exercise  a  much  greater  control 
over  the  trial, — examining  jurors  and 
witnesses  and  curbing  counsel,  and  thus 
hurrying  the  case  along. 

The  report  concludes  with  a  recom- 
mendation of  many  reforms  in  our  crim- 
inal procedure,  some  of  them  being  along 
the  lines  laid  down  by  President  Taft. 

University  of  Maryland  Law  School 

There  are  several  changes  in  the  facul- 
ty and  courses  of  instruction  on  account 
of  the  death  of  the  late  John  P.  Poe  and 
the  resignation  of  Professor  William  T. 
Brantly.  Mr.  Charles  J.  Bonaparte,  one 
of  the  most  distinguished  members  of  the 
bar  and  Attorney  General  of  the  United 
States  in  the  Roosevelt  administration, 
has  become  a  member  of  the  faculty  and 
will  lecture  on  the  law  of  contracts  in 
place  of  Mr.  Brantly.  Mr.  William  L. 
Marbury,  a  former  graduate  of  the  Law 
School  and  a  member  of  the  well-known 
firm  of  Marbury  &  Gosnell,  will  take  a 
part  of  Mr.  Poe's  course  and  lecture  on 
the  law  of  torts. 

The  faculty  has  also  determined  to  give 
to  its  students,  in  addition  to  its  regular 
course  by  resident  lecturers,  special  lec- 
tures from  time  to  time  by  nonresident 
lecturers  upon  topics  dealing  with  the 
history,  development,  or  science  of  the 
law  or  special  branches  thereof.  They 
have  secured  as  the  first  lecturer  in  this 
special  course  that  eminent  jurist,  states- 
man, educator,  and  legal  author,  Simeon 
E.  Baldwin,  lately  chief  justice  of  the 
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supreme  court  of  errors  of  Connecticut, 
for  some  time  professor  of  constitutional 
law  and  private  international  law  in  Yale, 
who  will,  on  December  19  and  20,  deliver 
two  lectures  on  "International  Private 
Law  in  the  Twentieth  Century." 

These  lectures  will  be  open  to  members 
of  the  bar,  and  others  who  are  interested. 

Is  the  Lawyer  a  Failure  ? 

Dean  William  Reynolds  Vance,  of 
George  Washington  University  Law 
School,  is  an  active  participant  in  the 
movement  to  uplift  the  legal  profession. 
At  the  close  of  a  powerful  address  the 
dean  expressed  himself  as  follows: 
"Bluntly  put,  the  American  lawyer  has 
proved  a  failure.  In  no  other  free  and 
civilized  country  are  the  laws  so  ill-ad- 
ministered as  in  the  United  States. 

"We  lead  the  world  in  most  of  the 
great  struggles  mankind  is  making,  but, 
in  the  administration  of  the  law,  Amer- 
ica lags  two  generations  behind  the  rest 
of  the  civilized  world. 

"No  constructive  reforms  of  a  com- 
prehensive kind  have  been  seriously  at- 
tempted since  the  days  of  David  Dudley 
Field,  now  passed  a  half  century  and 
more.  Our  inefficient  procedure  in  civil 
actions  is  a  reproach  to  the  nation  and 
a  disgrace  to  the  bar,  while  our  proced- 
ure in  criminal  cases,  with  its  enormous 
expense,  its  incredible  delays,  and  its 
frequent  and  gross  miscarriages  of  jus- 
tice, is  a  stench  in  the  nostrils  of  the  na- 
tions. 

"The  legal  profession  in  America  is 
blighted  by  two  serious  faults :  The  first 
is  a  low  moral  tone  manifesting  itself  in 
its  worst  form  in  deliberate  preying  upon 
the  public,  legal  parasitism,  and  in  its 
less  repulsive  form  in  a  selfish  indiffer- 
ence to  the  deep  public  interest,  with 
which  the  calling  of  the  lawyer  is  affect- 
ed. The  second  is  a  lack  of  knowledge 
of  the  law  as  a  science,  as  distinguished 
from  knowledge  of  the  law  as  a  craft. 
The  great  majority  of  our  lawyers  are 
merely  craftsmen,  without  real  knowl- 
edge of  the  science  of  the  law  in  the 
sense  of  knowing  the  history  of  its  rules 
and  processes,  the  social  conditions  out 


of  which  they  sprang,  as  differing  from 
the  social  conditions  upon  which  they  op- 
erate to-day. 

"It  is  the  great  public  which  must  act 
in  self-protection.  Just  as  it  has  de- 
clared that  those  who  offer  their  serv- 
ices in  the  practice  of  medicine  must 
first  be  fit  to  render  services  that  shall 
be  valuable,  and  not  dangerous,  so  it 
must  require  of  those  who  hold  them- 
selves out  to  render  services  in  connec- 
tion with  the  administration  of  the  law, 
that  they  shall  be  fitly  trained." 

International  Law  School  at  The  Hague. 

"Not  the  least  of  the  interesting  fea- 
tures in  the  twenty-sixth  annual  confer- 
ence of  the  International  Law  Associa« 
tion,  held  in  London,"  says  the  Chicago 
Post,  "was  the  proposal  for  the  establish- 
ment of  a  university  of  international  law 
at  The  Hague.  This  subject,  which  is 
sometimes  rather  casually  handled  at  the 
regular  institutes  of  learning,  is  becom- 
ing not  only  more  and  more  important  as 
the  world  grows  smaller,  but  more  and 
more  elaborate  and  complex.  And  The 
Hague,  which  seems  bound  to  be  asso- 
ciated for  all  time  with  the  problems  of 
international  relationships,  is  obviously 
the  place  for  a  university  which  should 
specialize  in  this  field  with  the  same  devo- 
tion and  thoroughness  as  the  great  poly- 
technic institutions  of  the  world  in  their 
particular  fields." 

Uniform  Course  of  Legal  Study. 

"I  would  like  to  see  a  uniform  law  in 
operation  throughout  this  country,"  said 
Judge  W.  O.  Hart  at  the  recent  session 
of  the  American  Bar  Association,  "re- 
quiring all  law  schools  to  have,  as  near 
as  may  be,  a  uniform  course  of  study,  a 
uniform  time  of  study,  and  uniform  re- 
quirements for  graduation;  and  another 
uniform  law  that  a  law-school  diploma 
should  give  to  the  holder  no  rights  ex- 
cept to  entitle  him  to  an  examination  or 
admission  to  the  bar  by  the  board  of  ex- 
aminers in  the  state  where  the  law  school 
has  its  domicil." 
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"Contracts  in  Engineering."  — By  James 
Irwin  Tucker,  B.  S.,  LL.  B.  (McGraw- 
Hill  Book  Company,  New  York.)  $3.00 
net. 

This  book  deals  with  the  interpreta- 
tion and  writing  of  engineering-commer- 
cial agreements.  The  writer  has  found 
his  preparation  for  the  task  in  some  four- 
teen years  of  the  study,  practice,  and 
teaching  of  civil  engineering,  supple- 
mented by  a  law-school  course.  He  has 
aimed  especially  to  familiarize  the  engi- 
neering student  with  the  major  principles 
of  common  law  relating  to  contracts,  and 
has  stated  the  principles  underlying  suc- 
cessful specification  writing  for  the  bene- 
fit of  engineers  engaged  in  the  practice  of 
their  profession.  With  the  present  com- 
mercial tendency  of  engineering,  it  is 
believed  that  the  contracts  of  business  de- 
mand the  modern  engineer's  attention 
about  equally  with  those  of  engineer- 
ing construction.  The  work  is  not  in- 
tended, however,  to  enable  the  engineer 
to  dispense  with  the  services  of  legal 
counsel,  but  to  enable  him  to  co-operate 
efficiently  with  lawyers  and  to  appreciate 
better  the  need  for  their  services.  For 
teaching  purposes  extensive  lists  of  quiz 
questions  and  problems  (about  600  in 
number)  have  been  introduced.  A  com- 
prehensive index  adds  to  the  value  of  the 
book  for  purposes  of  reference. 

"World  Corporation." — By  King  Camp 
Gillette.  (The  New  England  News 
Company,  Boston.)  $1.00. 

This  unique  book  outlines  the  proposed 
activities  of  the  "World  Corporation"  re- 
cently organized  under  the  laws  of  the 
territory  of  Arizona.  It  is  authorized  to 
acquire,  hold,  or  sell  the  bonds,  stocks,  or 
other  securities  of  other  corporations. 
Its  capital  stock  is  divided  into  common 
shares  of  the  par  value  of  $1  each  and 


limited  only  in  number  to  the  number  of 
dollars  paid  into  the  treasury  of  the  Cor- 
poration for  such  shares.  "World  Cor- 
poration" aims  to  absorb  the  approved, 
listed,  dividend-paying  securities  in  all 
civilized  countries  approximating  $100,- 
000,000,000,  and  including  the  leading 
industries  and  transportation  systems  of 
the  world.  This  universal  combination 
would  bring  all  men  into  one  corporate 
body,  annihilate  national  distinctions, 
displace  all  governments,  and  establish 
an  era  of  world-wide  co-operation. 

This  stupendous  scheme  is  worthy  of 
the  genius  of  Jules  Verne,  and  doubtless 
he  could  have  utilized  it  as  the  plot  of 
a  splendid  story.  It  seems,  however,  to 
be  seriously  submitted,  and,  whatever  its 
faults,  it  does  not  lack  in  imagination, 
initiative  or  daring.  Perhaps  it  is 
enough  to  say  that  "World  Corporation," 
in  its  process  of  "benevolent  assimila- 
tion" of  the  finances,  industries,  and  po- 
litical power  of  the  world,  is  apt  to  en- 
counter keen  competition  and  strenuous 
opposition. 

"Supplement  to  Remington  on  Bankruptcy." 

—Vol.3.  $6. 

"The  Constitutional  Law  of  the  United 
States."— By  W.  W.  Willoughby.  2  vols. 
Canvas,  $12. 

"Incorporation,  Organization,  and  Manage- 
ment of  General  Business  Corporations  in  Illi- 
nois."—By  William  Meade  Fletcher.  1 
vol.   Buckram,  $7.50. 

Cummin  g  &  Gilbert's  "Court  Rules  of  the 
Stole  of  New  Yor."  — New  annotated  edi- 
tion.   1  vol.    Canvas,  $4.50. 

Choate's  "Florida  Digest."— Vol.  3.  Cov- 
ering vols.  40  to  57  inclusive,  Florida  Re- 
ports. $12. 
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"Digest  of  the  Pennsylvania  County  Court 
Report*." — Covering  Vols.  1  to  35.  By 
Albert  B.  Weimer.  1  vol.  Buckram, 
$7.50. 

to  Brown's  Philadelphia  Digest 

1905-1910."— $2.50. 

"Encyclopedic  Digest  of  Texas  Reports." 

(Civil  Cases.) — In  15  vols.  Vol.  1  now- 
ready.   Buckram,  $7.50  per  vol. 

"Domestic  Relations." — By  Fletcher  W. 
Battershall.    1  vol.   Buckram,  $5. 


"McAdam  on  Landlord  and  Tenant." — 

4th  ed.  By  Thomas  F.  Keogh.  3  vols. 
Canvas,  $19.50.  Vol.  3  contains  the  law 
and  practice  in  summary  proceedings 
based  entirely  upon  the  law  of  New 
York,  is  complete  in  one  volume,  and  is 
sold  separately.  Price,  $5.  Vols.  1  and 
2  sold  separately,  $15. 

"New  Mexico  Corporation  Laws,  Rules, 
and  Forms."  — By  C.  F.  Kanen.  Buck- 
ram, $7. 
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Truth  is  stranger  than  fiction. 


A  Human  Document. — It  will  be  re- 
membered that  H.  Rider  Haggard,  in 
one  of  his  stories,  has  the  will  of  a  ship- 
wrecked man  of  wealth  tattooed  upon  the 
shoulders  of  a  companion,  and  represents 
the  unique  testament  as  having  been  ad- 
mitted to  probate  in  the  chancer)'  court  in 
England.  This  flight  of  the  imagination 
has  since  been  justified  by  the  action  of  a 
miser,  named  Monecke,  who  died  in 
Mexico.  His  relations  were  unwilling 
that  his  body  should  be  buried,  as  he  had 
tattooed  his  will  over  his  chest  with  some 
red  pigment,  instead  of  using  pen  and 
ink.  The  court  directed  that  this  re- 
markable "human  document"  should  be 
transcribed  and  the  copy  duly  attested  in 
the  presence  of  witnesses.  This  was 
done,  and  the  court  gave  effect  to  its  pro- 
visions. 

A  Generous  Testator. — Lord  Pembroke 
gave  "nothing  to  Lord  Say,  which  legacy 
I  gave  him,  because  I  know  he  will  be- 
stow it  on  the  poor;"  and  then,  after  giv- 
ing other  equally  peculiar  legacies,  he 
finished  with,  "Item,  I  give  up  the 
ghost." 

A  Bachelor's  Will— A  wealthy  bache- 
lor, says  the  London  Mail,  to  the  aston- 
ishment and  dismay  of  his  relations,  left 
a  considerable  sum  of  money  to  provide 
pensions  for  a  limited  number  of  single 
ladies  over  sixty.  These  single  ladies 
must  show  evidence,  in  order  to  sustain 
their  eligibility,  that  they  have  rejected 
one  or  more  advantageous  offers  of  mar- 
riage. Apropos  to  this  it  seems  that  a 
while  ago  the  will  of  an  old  gentleman 
was  proved,  leaving  legacies  to  three  la- 
dies, "because,"  as  he  wrote,  "they  re- 
fused to  marry  me,  and  so  to  them  I  owe 
my  earthly  happiness." 


A  Poet's  Will.  —  Joseph  J.  Cassidy,  a 
Jasper  county,  Missouri,  farmer,  died  re- 
cently and  left  two  wills, — one  in  rhyme 
and  the  other  in  prose.  The  document 
in  verse  is  void  because  it  antedates  the 
other.    It  reads  as  follows  : 

"I,  Joseph  Johnson  Cassidy, 
Do  hereby  publish  my  intent, 
Being  sound  of  mind  and  memory, 

This,  my  will  and  testament, 
That  all  my  just  debts  first  be  paid, 
Expense  for  burial  and  funeral  made. 
And  all  expenses  made  of  late, 
Out  of  my  personal  and  real  estate, 
I  do  bequeath,  devise,  and  give, 
As  long  as  she,  my  wife,  shall  live, 
Lot  six  in  the  original  town  of  Lever, 
To  her,  assigns,  and  heirs  for  ever. 
To  my  adopted  daughter,  Marie, 
I  do  devise  and  give  in  fee, 
The  southwest  quarter  of  section  seven 
Township  nine  and  range  eleven. 
To  my  two  sons,  Joseph  and  Beach, 
I  do  devise  one  dollar  each. 
The  residue  of  my  estate, 
I  do  bequeath  to  Mary  Kate, 
And  hereby  do  appoint  her 
For  my  last  will  executor. 
This  the  eighteenth  day  of  May  was  done, 
In  the  year  of  our  Lord,  nineteen  one." 

Spirit  Will  Invalid. — Judge  Barnard,  of 
the  supreme  court  of  the  District  of  Co- 
lumbia, has  decided  that  a  "spirit  will" 
has  no  standing  in  court.  The  question 
arose  in  this  wise : 

William  H.  Crowell,  a  clerk  in  the 
Treasury  Department,  scribbled  some- 
thing on  a  paper  on  his  deathbed.  The 
writing  was  wholly  illegible.  So  his 
wife  took  it  to  a  medium  for  translation. 
The  medium  declared  it  was  a  will. 

Hut  when  counsel  for  the  widow  pre- 
sented this  will  in  court  Judge  Barnard 
refused  to  recognize  it.  There  was  noth- 
ing in  the  law  books  about  spirit  wills  or 
even  spirit  translations  of  wills.  There 
was  a  lot  about  nuncupative,  holographic, 
arid  other  sorts  of  wills.   But  that  was  all. 
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Mrs.  Crow  ell,  the  widow,  presented  to 
the  court  a  petition  that  her  late  hus- 
band's brother,  Major  W.  H.  H.  Crowell, 
of  the  Army,  be  appointed  administrator 
of  the  estate.  An  affidavit  setting  forth 
the  spirit  message  was  filed  with  the  peti- 
tion. In  it  Mr.  Crowell's  spirit  was  rep- 
resented as  requesting  the  appointment  of 
his  brother  as  administrator  and  directing 
that  $5,000  be  set  aside  for  the  widow. 
The  spirit  message  concluded : 

"This  is  a  beautiful  world.  It  is  better 
than  the  sixth  auditor's  office.  They  can- 
not put  me  out  here." 

The  conclusion  was  regarded  by  the 
widow  as  incontestable  evidence  of  the 
genuineness  of  the  message.  Mr.  Crow- 
ell shortly  before  his  death  was  retired 
for  superannuation. 

But  the  court  was  not  convinced.  Jus- 
tice Barnard  declared  that  he  would  be 
compelled  to  ignore  the  will,  and  he  ef- 
fected a  compromise  by  appointing  as 
joint  administrators  the  widow  and  the 
son  of  the  dead  man. 

Westminster  Abbey  Rejected. — The  ex- 
ecutors of  the  will  of  Miss  Florence 
Nightingale,  the  "angel  of  the  Crimea," 
who  died  August  13th,  declined  the  offer 
of  a  public  burial  in  Westminster  Abbey. 
They  considered  themselves  bound  by  the 
terms  of  her  will,  in  which  Miss  Nightin- 
gale expressed  a  wish  for  a  simple  pri- 
vate funeral.  Miss  Nightingale  was  bur- 
ied with  the  simplest  ceremony  at  Wel- 
low,  Hampshire,  where  her  parents  are 
buried. 

Must  not  go  on  Lake. — The  will  of 
Charles  C.  Dickinson,  former  president 
of  the  Carnegie  Trust  Company,  who 
died  a  few  months  ago,  contains  a  be- 
quest of  $4,000  for  the  education  of  his 
son  Charles,  at  Cornell,  with  the  strange 
stipulation  that  the  son  shall  forfeit  this 
allowance  if  he  goes  "to  or  upon  Cayuga 
lake." 

The  lake  is  used  by  the  Cornell  crews 
and  by  students  for  canoeing  and  sailing. 
To  a  nephew  he  leaves  $2,000  for  educa- 
tional purposes,  with  the  same  restric- 
tions regarding  Cayuga  lake. 

Scatter  My  Ashes.— The  will  of  a  Cali- 
fornia dentist,  recently  deceased,  con- 


tains the  following  unusual  provision: 
"I  want  my  body  burned  and  ashes  scat- 
tered to  the  four  winds.  No  religious 
services  over  my  body,  of  any  kind.  Har- 
low White  has  promised  to  say  a  few 
words  over  me.  I  want  the  plainest  box 
and  a  common  express  wagon  to  carry 
the  body  to  the  crematory.  Cycle  clubs 
invited  to  attend;  beer  and  sandwiches 
and  lively  music  furnished,  if  I  have 
enough  money  to  pay  for  it." 

Spinster's  Strange  Will. — An  extraordi- 
nary will  has  been  left  by  an  elderly 
unmarried  lady  who  recently  died  in  Vi- 
enna. Her  property,  amounting  to  about 
$250,000,  is  to  be  divided  among  her 
three  nephews,  now  aged  twenty-four, 
twenty-seven,  and  twenty-nine,  and  her 
three  nieces,  aged  nineteen,  twenty-one, 
and  twenty-two,  in  equal  parts  on  the  fol- 
lowing conditions : 

The  six  nephews  and  nieces  must  all 
live  in  the  same  house  inhabited  by  their 
aunt,  with  the  executor,  a  lawyer.  None 
of  the  nephews  is  to  marry  before  reach- 
ing his  fortieth  year,  nor  the  nieces  be- 
fore their  thirtieth ;  the  share  of  the  one 
so  marrying  will  be  divided.  Further, 
the  six  legatees  are  admonished  never  to 
quarrel.  If  one  should  do  so  persistently, 
the  executor  is  empowered  to  turn  him 
or  her  out  of  the  house  and  divide  the 
share.  The  executor  is  himself  forbid- 
den to  marry  or  to  reside  elsewhere  than 
in  the  house  with  the  legatees.  The  tes- 
tatrix is  said  to  have  made  this  peculiar 
will  because  her  nephews  and  nieces  con- 
tinually worried  her  by  asking  her  to 
give  them  money  to  enable  them  to  mar- 
ry,— requests  she  always  refused. 

Church  Tired  of  Hearing  Old  Will  Read.— 

The  Supreme  Court  of  the  United 
States  will  be  appealed  to  by  officers  of 
the  Dutch  Reformed  Church  of  America 
to  relieve  that  body  from  reading  the 
tedious  will  of  the  Rev.  Mr.  Van  Bun- 
schooten  at  every  official  meeting  of  the 
church  corporation.  For  seventy-five 
years  the  reading  of  the  will  has  consti- 
tuted a  routine  part  of  the  business  of 
every  meeting  of  any  corporate  body  of 
the  Reformed  Church  in  this  country. 

It  appears  that  the  church  seventy-five 
years  ago  accepted  a  legacy  of  $20,000 
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from  Rev.  Mr.  Van  Bunschooten,  who 
made  his  gift  conditional,  requiring  that 
his  will  be  read  at  every  session  of  the 
church  officiary  forever.  The  money  has 
long  since  been  spent,  but  the  duty  of 
reading  the  irksome  testament  still  hangs 
over  the  church. 

Provision  for  Possible  Widows  and  Children 
— The  will  of  John  B.  Luther,  formerly 
of  Fall  River,  Massachusetts,  probated  in 
San  Francisco  and  disposing  of  an  estate 
of  more  than  $100,000,  contains  a  peculiar 
clause,  which  reads: 

"I  do  hereby  declare  that  I  am  not  mar- 
ried and  that  I  have  no  children.  I  have 
noticed,  however,  the  facility  with  which 
sworn  testimony  can  be  procured  and  pro- 
duced in  support  of  the  claims  of  alleged 
widows  and  adopted  children,  and  the 
frequent  recurrence  of  such  claims  in  re- 
cent years.  I  therefore  make  express 
provision  in  this  my  last  will  as  follows : 
I  give  and  bequeath  to  such  person  as 
shall  be  found,  proved,  and  established  to 
be  my  surviving  wife  or  widow,  whether 
the  marriage  be  found  to  have  taken 
place  before  or  after  the  execution  of  this 
will,  the  sum  of  $5,  and  to  each  and  every 
person  who  shall  be  found,  proved,  and 
established  to  be  my  child  by  birth,  adop- 
tion, acknowledgment,  or  otherwise,  and 
whether  before  or  after  the  execution  of 
this  will,  the  sum  of  $5,  and  I  declare  that 
I  do  intentionally  omit  to  make  for  any 
of  the  persons  in  this  paragraph  referred 
to  any  other  or  further  provision." 

A  Novel  Will— The  will  of  John  W. 
Wallace,  of  Brooklyn,  who  died  a  few 
months  ago,   contained   the  following 


novel  provisions,  which,  it  is  reported, 
were  literally  carried  out: 

"That  my  body  shall  be  placed  in  a 
pine  box  not  to  cost  more  than  $5,  placed 
in  an  express  wagon,  and  taken  to  a 
crematory,  and  that  after  cremation  the 
ashes  shall  be  scattered  in  a  field;  the 
entire  cost  of  the  disposal  of  the  body 
not  to  exceed  $50. 

"My  reason  is  that  I  believe  that  a  man 
gets  out  of  life  all  that  he  is  entitled  to, 
according  to  the  amount  of  brain  and 
energy  he  puts  in,  and  when  he  dies  he 
should  not  occupy  ground  that  may  be 
needed  for  highways  or  for  planting  corn 
or  for  any  other  purpose  that  further 
generations  may  have  for  it.  I  believe 
that  when  I  die,  my  money,  if  I  have 
any,  should  go  to  those  dependent  upon 
me,  and  not  into  expensive  coffins  and 
flowers." 

Estate  Left  to  the  Deity. — One  of  the 
most  unusual  wills  ever  recorded  in  Mass- 
achusetts was  that  of  Charles  Hastings, 
of  Ashburnham,  who  leaves  real  estate 
valued  at  several  thousand  dollars,  and 
transfers  the  title  of  the  same  to  the  Lord 
Jesus,  appointing  himself  trustee  of  the 
property. 

Will  of  Sixteen  Words. — The  shortest 
will  on  record  in  Connecticut  was  filed  in 
the  surrogate's  office  at  South  Manches- 
ter, Connecticut,  last  September.  It  con- 
tains exactly  sixteen  words,  leaving  the 
$50,000  estate  of  the  late  Knight  D. 
Cheney,  Jr.,  to  his  widow.  The  will  is  as 
follows :  "I  give  and  devise  all  my  prop- 
erty, real  and  personal,  to  my  wife,  Ruth 
Lambert  Cheney." 
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Colorado's  Lamented  Jurist 


Chief  Justice  Robert  W.  Steele,  of  the 
Colorado  Supreme  Court,  died  at  Denver 
on  October  12th,  as  the  result  of  a  stroke 
of  apoplexy.  He  was  born  November 
14th,  1857,  at  Lebanon,  Ohio.  In  1870 
the  Steeles  moved  to  Denver,  when  Rob- 
ert was  but  thir- 
teen years  old,  and 
he  grew  to  man- 
hood there,  attend- 
ing the  Denver 
public  schools. 

Following  his 
attendance  at  Co- 
lumbia, Judge 
Steele  returned  to 
Denver,  and  was 
admitted  to  the  bar 
in  1881.  Previous 
to  that  time,  in 
1880.  he  was  ap- 
pointed clerk  of 
the  Arapahoe 
county  court,  and 
served  until  1884. 
Then  he  resigned 
to  take  up  the  prac- 
tice of  law. 

In  1891  Judge 
Steele  was  elected 
•district  attorney, 
and  served  with 
distinction  until 
1895,  when  his 
term  expired,  and 

he  was  appointed  county  judge  to  suc- 
ceed Judge  O.  E.  LeFevre,  who  had 
gone  to  the  district  bench.  Judge  Steele 
was  re-elected  in  1895  and  1898.  and  it 
was  during  his  term  as  county  judge  that 
he  laid  the  foundation  for  the  juvenile 
court,  afterwards  developed  by  Judge 
Hen  IS.  Lindsey.  Judge  Steele  started 
conducting  the  cases  of  children  sepa- 
rately from  those  of  old  and  hardened 


CHIEF  JUSTICE  ROBERT  W.  STEEI.F. 


criminals,  and  at  the  same  time  extended 
the  protecting  arm  of  the  court  over 
these  first  offenders  hardly  old  enough 
to  realize  the  seriousness  of  their  of- 
fenses. He  had  been  on  the  supreme 
bench  for  ten  years  and  was  a  candi- 
date for  re-election 
at  the  time  of  his 
death.  Four  of  the 
dissenting  opinions 
handed  down  by 
him  have  gone 
deep  into  state  his- 
tory. The  first  of 
these  was  his  dis- 
senting opinion 
during  the  Peabody 
administrat  ion, 
when  the  supreme 
court  held  that  the 
governor,  under  an 
emergency,  had  the 
right  to  suspend 
the  writ  of  habeas 
corpus.  He  dis- 
sented again  in  the 
Toole  case,  when 
the  supreme  court 
took  charge  of  the 
Denver  election, 
and  also  when  the 
supreme  court  set 
aside  the  Rush 
amendment.  Lastly, 
he  dissented  when 
a  $1000  fine  was  imposed  upon  Senator 
T.  M.  Patterson  for  contempt  of  court. 

As  a  judge  he  had  the  unusual  and 
wholesome  faculty  of  detecting  the  very 
right  of  a  case;  and  he  also  had  those 
qualities  of  heart  and  mind  which  en- 
abled him,  to  a  very  large  extent,  to  put 
aside  technicalities,  and  sometimes  even, 
perhaps,  precedents,  and  mete  out  com- 
mon-sense justice. 
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Oregon's  Attorney  General 


Montana's  Attorney  General 


HON.  A.  M.  CRAWFORD 


Honorable  A. 
M.  Crawford, 
Oregon's  At- 
torney General, 
is  a  native  of 
Delaware 
county,  New 
York,  where 
he  was  born  in 
1853.  He  was 
educated  at 
Walton  Acad- 
emy and  there- 
after read  law 
in  the  offices  of 
N.  C.  &  M.  W. 
Marvin,  of  Walton,  New  York.  He  was 
admitted  to  the  bar  at  Binghamton  in 
1878.  Two  years  later  Mr.  Crawford 
went  to  Oregon,  where  he  has  since  prac- 
tised his  profession.  He  served  for  a 
time  in  the  Oregon  state  militia.  He  has 
held  several  public  positions.  From  1890 
to  1894  he  was  receiver  of  the  United 
States  land  office  at  Roseburg,  Oregon. 
In  1896  he  was  elected  a  member  of  the 
Oregon  legislature.  In  1902  he  was  chos- 
en Attorney  General  of  the  state  and  hon- 
ored by  a  re-election  in  1906.  Mr.  Craw- 
ford has  conducted  the  affairs  of  this  im- 
portant office  in  an  admirable  manner. 

Edwin  B.  McCarter,  formerly  of  Co- 
lumbus, Ohio,  who  was  secretary  of  the 
Ohio  State  Bar  Association  (1904-1910) 
until  he  tendered  his  resignation  at  the 
last  annual  meeting  of  the  association, 
has  opened  permanent  offices  in  Finsbury 
Pavement  House,  Finsbury  Pavement, 
London,  E.  C,  for  the  practice  of  Amer- 
ican law.  Mr.  McCarter's  plan  is  to 
represent  American  law  firms  in  Eng- 
land and  on  the  Continent,  and  to  place 
English  solicitors  in  touch  with  the  at- 
torneys of  the  United  States  as  occasion 
demands. 

Judge  F.  M.  Crosby,  aged  eighty 
years,  died  at  Hastings,  Minneapolis,  on 
November  16th.  He  was  the  judge  of 
the  district  court  there,  and  was  the 
oldest  judge  in  years  and  point  of  serv- 
ice in  Minnesota.  He  had  been  on  the 
bench  thirty-eight  years. 


HON.  ALBERT  .  CALEN 


Honorable 
Albert  J.  Gal- 
en, Attorney 
General  of 
Montana,  was 
born  in  Jeffer- 
son county,  in 
that  state,  on 
January  16th, 
1876.  He  grad- 
uated at  the 
University  of 
Notre  Dame, 
South  Bend, 
Indiana,  in 
June,  1896,  re- 
ceiving the  degree  of  LL.B.  The  follow- 
ing year  he  attended  the  University  of 
Michigan,  and  in  June,  1897,  received 
from  that  institution  the  degree  of 
LL.  B.  He  was  admitted  to  the  bar  of 
Indiana  in  1896,  to  the  bar  of  Michigan 
in  1897,  and  in  July  of  the  same  year  was 
licensed  to  practise  in  Montana.  In  Jan- 
uary, 1907,  he  was  admitted  to  practise 
before  the  Supreme  Court  of  the  United 
States. 

Mr.  Galen  commenced  the  practice  of 
his  profession  in  1897  in  the  city  of  He- 
lena, where  he  had  grown  to  manhood, 
and  has  even  since  maintained  an  office 
there.  His  private  business  is  now  con- 
ducted under  the  firm  name  of  Galen  & 
Mettler.  Mr.  Galen  has  been  remark- 
ably successful  in  his  chosen  profession. 
He  was  elected  to  the  office  of  Attorney 
General  in  November,  1904,  and  his  able 
services  in  that  position  were  recognized 
by  re-election  in  November,  1908. 

New  York  Loses  Former 
Governor  and  Statesman. 

David  Bennett  Hill,  who  died  at  his 
home  near  Albany  on  October  20,  was 
the  last  of  the  old  school  of  New  York 
Democratic  politicians,  and  perhaps  the 
most  conspicuous  in  intellectual  ability 
and  the  qualities  of  leadership. 

Admitted  to  the  bar  at  the  early  age 
of  twenty-one,  Mr.  Hill  at  once  actively 
interested  himself  in  politics,  and 
throughout  his  long  and  busy  career  was 
a  consistent  member  of  the  Democratic 
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Two  Distinguished  Statesmen  Pass  Away 


i 

HON.  DAVID  B.  HILL 

party.  At  the  same  time  he  practised 
law  with  steadily  increasing  success,  be- 
came recognized  as  one  of  the  leaders  of 
his  profession  in  New  York  and  was 
chosen  president  of  the  State  Bar  Asso- 
ciation. After  having  served  as  a  mem- 
ber of  the  state  assembly  and  as  lieuten- 
ant governor,  he  was  elected  governor 
and  held  that  office  until  he  became  Unit- 
ed States  Senator.  It  was  well  known  to 
his  friends  that  he  was  far  from  satisfied 
with  the  distinguished  public  honors  he 
had  achieved,  since  his  ultimate  ambition 
was  to  be  President. 

Mr.  Hill  was  meant  by  nature  to  be  a 
great  lawyer  and  a  great  statesman,  rare 
as  the  combination  is  in  fact.  There 
was  an  old-fashioned  simplicity  and  stur- 
diness  in  the  administration  of  Governor 
Hill,  as  well  as  a  brilliancy  and  force  in 
Senator  Hill,  that  justly  command  a  de- 
gree of  admiration.  In  the  Senate  he 
made  the  argument  against  the  income 
tax  provision  of  the  Wilson  tariff  law 
that  was  afterwards  made  the  basis  of  the 


HON.  LAMBERT  TREE 

decision  of  the  United  States  Supreme 
Court  against  the  validity  of  that  section. 

His  private  life  was  as  nearly  flawless 
as  it  seems  possible  to  be;  for  he  had 
absolutely  no  vices  whatever,  not  even 
the  most  common  habits  of  gentlemen 
concerning  liquor  and  tobacco.  It  is 
known  to  comparatively  few  that,  though 
a  bachelor,  he  had  always  such  a  fond- 
ness for  bright  young  men  as  to  have 
one  or  more  constantly  being  educated 
at  his  expense.  His  generosities  in  a 
score  of  directions  are  equally  unknown 
to  the  public,  but  they  were  unfailing 
all  his  life. 

Illinois  Loses  Prominent 
Citizen  and  Former  Diplomat 

Judge  Lambert  Tree,  who  died  on  Oc- 
tober 9th,  was  almost  equally  prominent 
in  the  business,  social,  and  political  life 
of  Chicago. 

He  was  born  November  29,  1832,  at 
Washington,  D.  C,  and  received  his  ear- 
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ly  education  in  private  schools  of  the  city. 
Leaving  the  preparatory  schools,  he  was 
sent  to  the  University  of  Virginia,  from 
the  Law  School  of  which  he  obtained  a 
degree.  He  then  returned  to  Washing- 
ton, where  he  entered  the  law  office  of 
James  Mandoville  Carlisle,  then  a  cele- 
brated lawyer.  It  was  while  in  this  office 
that  he  first  met  Rufus  Choate.  There 
were  no  stenographers  in  those  days,  and 
Choate  went  to  Carlisle's  office  looking 
for  some  one  who  could  take  down  in 
long  hand  an  argument  he  was  to  deliver 
in  the  supreme  court.  Young  Tree  had 
had  some  practice  in  this  work  in  taking 
down  the  debates  from  the  Senale  gal- 
leries. He  volunteered  to  aid  Choate, 
and  the  offer  was  accepted.  Tree  was 
admitted  to  the  bar  October  15,  1855. 
Immediately  he  gave  up  his  place  in  Mr. 
Carlisle's  office,  and,  having  consulted 
Senator  Stephen  A.  Douglas  as  to  the 
best  part  of  the  West  in  which  to  begin 
his  career,  he  set  out  for  Chicago. 

Among  the  other  letters  which  Mr. 
Tree  carried  was  one  to  John  M.  Doug- 
las, just  then  appointed  attorney  of  the 
Illinois  Central  Railroad  Company.  Mr. 
Douglas  offered  him  a  position  at  a  salary 
of  $1,200  a  year.  That  wage  for  those 
days  was  a  big  one,  but  Mr.  Tree  refused 
it.  He  said  that  he  wanted  to  get  into 
general  legal  practice. 

The  same  day  he  arranged  to  get  desk 
room  in  the  office  of  Hervey  &  Clarkson, 
paying  rent  with  services.  The  first- 
week  of  his  stay  he  got  his  first  case. 
He  was  retained  to  defend  the  Illinois 
Central  against  a  fanner  whose  cow  had 
been  killed  by  a  train.  Murray  F.  Tuley 
was  the  opposing  counsel,  but  Tree  won 
a  nonsuit.    His  fee  was  $10. 

Soon  after  this  Hervey  &  Clarkson  dis- 
solved partnership,  and  Mr.  Tree  effected 
an  arrangement  with  Mr.  Clarkson, 
which  later  proved  very  remunerative. 

The  offices  of  Clarkson  &  Tree  were 
on  the  second  floor  of  a  building  at  the 
southeast  corner  of  Clark  and  Lake 
streets.  It  was  in  this  office  that  Mr. 
Tree  first  met  Abraham  Lincoln.  Lin- 
coln then  was  practising  in  Springfield, 
and  had  come  to  Chicago  on  a  matter  of 
business  in  the  transaction  of  which  he 
was  compelled  to  consult  a  law  book. 
Garkson  &  Tree  had  one  of  the  best  law 


libraries  in  town,  and  to  their  office  Mr. 
Lincoln  went  for  the  book.  He  took  the 
volume,  which  was  much  tattered,  away 
with  him,  and  nothing  was  heard  of  it 
for  several  weeks.  Then  Mr.  Lincoln 
walked  into  the  office  one  day  with  the 
book  newly  bound.  "I  hope  you  don't 
object,"  he  said,  as  he  left  it. 

From  that  day  begun  a  business  con- 
nection with  Lincoln's  Springfield  office, 
which  continued  to  the  time  that  Lincoln 
became  President. 

At  one  time  the  Chicago  firm  had  for 
collection  a  note  belonging  to  a  client  in 
New  York  against  a  man  residing  in 
southern  Illinois.  The  note  was  sent  to 
the  Springfield  firm,  with  instructions  to 
sue  in  the  United  States  courts.  This 
Lincoln's  firm  did  and  got  judgment,  but 
before  execution  could  be  levied  the 
debtor  came  in  and  settled  in  cash  for 
several  thousand  dollars.  Lincoln's  fee 
for  this  was  $100. 

In  1865  Mr.  Tree  became  a  circuit 
judge,  serving  four  years.  He  ran  for 
the  United  States  Senate  on  the  Demo- 
cratic platform  in  1885,  but  was  defeated 
by  John  A.  Logan  by  one  vote.  That 
same  year  he  was  appointed  minister  to 
Belgium,  where  he  remained  three  years 
before  going  to  St.  Petersburg.  During 
his  residence  in  Brussels,  Mr.  Tree  repre- 
sented the  United  States  government  in 
the  International  Congress  for  the  Re- 
form of  Commercial  and  Maritime  Law, 
an  assemblage  of  representatives  of  all 
civilized  nations  of  the  world. 

After  a  year  in  Russia  he  returned  to 
this  country,  and  in  1891  was  appointed 
by  President  Harrison  as  the  Democratic 
member  of  the  Monetary  Commission. 

He  was  a  great  advocate  of  a  "Chicago 
Beautiful,"  and  made  many  handsome 
gifts  to  the  city.  There  are  at  present 
in  Lincoln  park  two  fine  samples  of  his 
generosity  to  the  city  of  his  adoption. 
He  was  the  donor  of  the  two  bronze 
statues, — one  of  LaSallc,  which  he  gave 
to  the  city  in  1889,  and  the  other  of  a 
Sioux  Indian,  entitled  "A  Signal  of 
Peace."  which  he  donated  in  1894.  The 
latter  is  one  of  the  sights  which  visitors 
always  go  to  see  when  in  Chicago,  and  is 
known  all  over  the  country  as  one  of  the 
greatest  pieces  of  American  sculpture. 

Lambert  Tree  was  a  man  of  unusual 
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intellectual  endowment  and  equally  ex- 
ceptional moral  worth  and  courage.  He 
attained  enviable  prominence  at  the  bar, 
on  the  bench,  and  in  the  political  arena. 
Judge  Tree's  active  participation  in  pub- 
lic affairs  came  to  an  end  years  ago,  but 
his  interest  in  important  civic  questions 
and  movements  continued  undiminished 
up  to  the  moment  of  his  death. 

Judge  James  D.  Fox,  chief  justice  of 
the  Missouri  supreme  court,  died  sud- 
denly in  St.  Louis  on  October  6th.  He 
was  born  in  Frcdericktown,  Madison 
county,  Missouri,  January  23,  1847.  He 
was  educated  at  St.  Louis  University  and 
admitted  to  the  bar  in  1866.  He  was 
elected  judge  of  the  circuit  court  in  the 
twentieth  judicial  circuit,  now  the  twen- 
ty-seventh, in  1890;  was  re-elected  in 
1886,  in  1892,  and  again  in  1898.  In 
1902  he  was  elected  to  the  supreme 
bench. 

Judge  Fox,  says  the  St.  Louis  Repub- 
lic, was  a  lawyer  of  the  old  school.  He 
was  of  the  rugged  type  in  personality 
and  mannerisms,  and  his  determination 
and  strength  of  character,  tempered  by 
certain  very  human  qualities,  were  of  the 
sort  that  commands  admiration.  The 
unusual  expressions  of  regret  that  follow 
his  death  show  that  the  capacity  for 
forming  strong  friendships  commonly 
possessed  by  men  of  this  type  was  his. 

Those  who  came  in  intimate  contact 
with  Judge  Fox  were  left  in  no  doubt  as 
to  his  natural  aptitude  for  the  legal  pro- 
fession. He  came  of  a  legal  family  and 
his  long  service  on  the  bench  had  made 
him  deeply  read  in  the  law. 

A  man  of  native  shrewdness  and  ma- 
ture equipment  for  a  judicial  service  is 
lost  to  the  state  in  his  death. 

Judge  M.  L.  Maginnis,  a  prominent  at- 
torney of  Ogdcn,  L'tah,  and  former  jus- 
tice, of  the  supreme  court  of  Wyoming, 
died  at  Ogden  on  October  26th.  Judge 
Maginnis  was  fifty-two  years  old  and 
wa<;  born  at  Somerset,  Ohio.  He  came 
West  iti  1888,  being  appointed  justice 
of  the  supreme  court  of  Wyoming  by 
Presidenl  Cleveland.  After  serving  his 
term  in  Wyoming  he  came  to  Ogden  and 
built  up  a  large  practice  in  Utah,  Idaho, 
Wyoming,  and  Nevada.  It  is  said  he 
was  the  youngest  chief  justice  ever  ap- 
pointed. 


HON.  WILLIAM  H.  STEAD 


Illinois'  Attorney  General 

Honorable 
William  H. 
Stead,  Attor- 
ney General 
of  Illinois,  is 
a  native  of 
that  state, 
having  been 
born  in  La 
Salle  county 
June  12, 
1858. 

During  the 
first  sixteen 
years  of  his 
life,  he  re- 
mained on  his 
father's  farm, 
attending  the  district  school  in  the  winter 
and  working  on  the  farm  in  the  summer. 
He  attended  the  seminary  at  Onarga,  Ill- 
inois, for  one  year,  and,  at  the  age  of 
seventeen,  taught  his  first  village  school 
at  Milford,  Illinois.  Subsequently,  for 
several  winters  he  taught  school  in  La 
Salle  county  and  during  the  summers 
worked  on  his  father's  farm.  By  these 
means  he  earned  sufficient  money  to  give 
him  a  collegiate  education. 

He  attended  the  normal  school  at 
Ladoga,  Indiana,  where  he  spent  one 
year,  later  taking  a  course  of  study  in 
DePauw  University,  at  Greencastle, 
Indiana. 

Returning  from  college,  Mr.  Stead 
entered  upon  the  study  of  the  law  in  the 
office  of  Honorable  Washington  Rush- 
nell,  a  former  attorney  general  of  Illi- 
nois. He  was  admitted  to  the  bar  in 
1883,  and  entered  upon  the  practice  of 
the  law  at  Ottawa. 

Since  his  admission  to  the  bar,  his 
energies  have  been  directed  along  the 
lines  of  his  chosen  profession.  Shortly 
after  his  admission  to  the  bar,  he  held 
the  office  of  city  attorney  of  Ottawa.  I" 
1896  he  was  elected  state's  attorney  of 
La  Salle  county  and  served  one  term. 
In  1904  he  was  elected  Attorney  General 
on  the  Republican  ticket.  He  had  no 
opposition  for  the  nomination  for  At- 
torney General  in  1908.  and  at  the  elec- 
tion was  again  elected  to  that  office,  and 
is  now  serving  his  second  term  as  At- 
torney General  of  Illinois. 
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The  Humorous  Side 

Mingle  a  little  folly  with  your  wisdom ;  a  little  n 
now  and  then  is  pleasant — Horace. 


Bequeathed  a  Career. — "Hello,  Johnny," 
said  the  village  blacksmith,  "I  hear  your 
paw  has  gone  into  politics."  "Sure." 
"How'd  that  happen?"  "Well,  my  uncle 
left  him  a  silk  hat  and  a  Prince  Albert 
coat  in  his  will,  and  paw  had  to  do  some- 
thing with  them."— Washington  Star. 

Getting  Even. — Lawyer — "In  this  will 
you  really  insist  upon  being  buried  at 
sea?"  "Yes.  You  see,  my  wife  says 
that  when  I'm  dead  she's  going  to  dance 
on  my  grave: 


Her  Share. — H.  Hamilton  Fyfe,  the 
English  novelist  who  visited  Reno  to  see 
the  Jeffries-Johnson  fight,  said  at  a  din- 
ner in  Chicago  on  his  way  back  home : 

"The  Reno  divorce  colony  was  very 
interesting.  There  is  quite  a  large  col- 
ony in  Reno  of  ladies  and  gentlemen  who 
are  engaged  in  divorcing  their  eastern 
husbands  or  wives. 

"To  talk  of  their  marital  relations  with 
these  people  is  difficult  and  dangerous 
work.  It  is  like  the  case  of  the  lawyer 
who  said  to  the  pretty  widow : 

"  'Well,  madam,  as  your  husband  left 
no  will,  you'll  of  course  get  your  third.' 

"She  blushed  and  smiled  under  her 
crape-trimmed  bonnet. 

"  'Oh,  I  hope  to  get  my  fourth,'  she 
said.  'He  was  my  third,  you  know.' " 

His  Audience  with  Him. — Nobody  was 
more  witty  or  more  bitter  than  Lord 
Ellenborough.  A  young  lawyer,  trem- 
bling with  fear,  rose  to  make  his  first 
speech,  and  began :  "My  lord,  my  un- 
fortunate client  My  lord,  my  unfor- 
tunate client         My  lord  " 

"Go  on,  sir;  go  on !"  said  Lord  Ellen- 
borough  ;  "as  far  as  you  have  proceeded 
hitherto  the  court  is  entirely  with  you." 
—Life. 


His  Occupation. — A  Boston  lawyer,  who 
brought  his  wit  from  his  native  Dublin, 
while  cross-examining  the  plaintiff  in  a 
divorce  trial,  brought  forth  the  follow- 
ing: 

"You  wish  to  divorce  this  woman  be- 
cause she  drinks?" 
"Yes,  sir." 

"Do  you  drink  yourself?" 
"That's  my  business !" — angrily. 
Whereupon    the    unmoved  lawyer 
asked : 

"Have  you  any  other  business?" — 
Everybody's  Magazine. 

Breaking  the  News. — One  of  the  most 
picturesque  figures  of  the  New  York  bar 
was  the  late  Thomas  Nolan,  a  lawyer, 
whose  witty  retorts  furnished  subjects 
for  merriment  at  many  a  lawyers'  gather- 
ing. Now,  Nolan  was  at  one  time  counsel 
for  a  poor  widow  who  was  suing  a  con- 
struction company  for  the  death  of  her 
husband.  The  case  had  been  placed  upon 
the  day  calendar,  but  had  been  frequently 
postponed,  and  Mrs.  Moriarity  by  the 
time  she  made  her  fifth  call  was  in  an 
exceedingly  disturbed  frame  of  mind, 
consequently  the  tones  of  Nolan's  rich 
brogue  were  more  than  usually  fervid 
as  he  fought  against  the  sixth  adjourn- 
ment. 

"I  am  sorry,"  said  Justice  Dugro,  "but 
your  opponent  has  shown  me  good  cause 
for  the  adjournment,  Mr.  Nolan,  and  the 
case  will  therefore  go  over  until  to-mor- 


"Very  well,  sor,"  said  the  barrister, 
sweetly,  "but  might  I  ask  wan  personal 
favor  of  the  coort?" 

"Certainly,  sir,  with  pleasure." 

"Will  your  Honor  kindly  sthep  down 
to  my  office  and  just  tell  Mrs.  Moriarity 
that  you  have  adjourned  the  case  ?" — 
Success. 
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A  Ticklish  Subject. — A  great  Scotch  law- 
yer with  wit  and  learning  in  equal  parts 
was  pleading  before  a  judge  with  whom 
he  was  on  most  intimate  terms,  says  the 
London  Mail.  Happening  to  be  retained 
for  a  client  of  the  name  of  Tickle,  he 
commenced  his  speech : 

"Tickle,  my  client,  the  defendant,  my 
lord—" 

He  was  interrupted  by  a  laughing 
court. 

"Tickle  her  yourself,"  said  the  judge 
promptly.  "You  are  as  able  to  do  so  as 
I  am." 

A  Waste  of  Postage. — Several  lawyers 
in  a  southern  city  were  discussing  the 
merits  and  demerits  of  a  well-known 
member  of  the  bar  who  had  been  gath- 
ered to  his  fathers,  when  one  of  the  party 
related  an  incident  of  the  time  when  he 
had  studied  in  the  old  man's  office. 

It  seems  that  the  inefficiency  of  the 
copying  clerk  there  kept  the  judge  con- 
tinually worked  up  to  the  point  of  ex- 
plosion. One  day  a  wire  basket  fell  off 
the  top  of  the  clerk's  desk  and  scratched 
his  check.  Not  having  any  court-plaster, 
the  young  man  slapped  on  three  postage 
stamps  and  went  on  with  his  work. 

Later  in  the  day  he  had  occasion  to 
take  certain  papers  to  the  court,  and,  for- 
getting all  about  the  stamps,  he  put  on 
his  hat  to  go  out.  At  the  door  he  met 
the  judge,  who  raised  his  head  and  fixed 
the  clerk  with  an  astonished  stare. 

"Anything  wrong,  sir?"  stammered  the 
bewildered  clerk. 

"Yes,  sir,  there  is !"  thundered  the  old 
gentleman.  "You  are  carrying  too  much 
postage  for  second-class  matter!" — Sep- 
tember Lippincott's. 

How  Could  He? —They  had  argued 
long  and  furiously  over  the  question, 
"Can  a  man  marry  his  widow's  niece?" 
and  the  highly  talented  lawyer  in  the 
corner  had  waxcrl  eloquent  over  the  mar- 
riage laws  of  every  state  in  the  union, 
every  country  in  the  world,  civilized  and 
uncivilized,  and  had  cited  the  affinity 


tables  of  every  church,  and  even  the  leg- 
islation of  Lycurgus  down  to  that  of 
Brigliam  Young,  when  a  young  man 
quietly  announced  his  intense  desire  to 
be  informed  where  the  deuce  a  man  was 
when  his  wife  was  a  widow?  Then  the 
discussion  closed  down,  and  fourteen  ex- 
cited controversialists  ordered  ice  water. 
— New  York  Times. 

Admired  His  Vocabulary.— A  story  was 
recently  told  of  the  elder  Judge  Peck- 
ham,  father  of  the  supreme  court  justice. 
In  the  early  days  of  dentistry  a  hickory 
plug  was  put  into  the  cavity  to  fill  the 
space  where  a  tooth  ought  to  be.  This 
plug  had  to  be  gently  pounded  into  its  de- 
sired position.  The  old  judge  was  some- 
what addicted  to  strong  language,  and 
when  the  dentist  began  his  work  the 
judge  indulged  in  some  classic  comment. 
As  the  tapping  of  the  plug  continued,  he 
threw  all  dignity  to  the  four  winds  of 
heaven,  and  his  language  became  decid- 
edly "more  forcible  than  elegant."  When, 
however,  he  arose  from  the  chair,  after 
what  seemed  to  him  an  interminable  pe- 
riod of  agony,  he  pulled  out  all  the  stops 
in  his  vocabulary  for  a  grand  climax. 
The  impression  on  his  listener  seems  to 
have  been  deep  and  lasting.  As  the 
judge  passed  out,  the  dentist  grimly  re- 
marked to  a  waiting  patient : 

"Wasn't  it  beautiful?  It  wasn't  really 
necessary  to  pound  half  as  long,  but  I 
did  so  enjoy  his  inflection  that  I  almost 
pounded  the  hickory  plug  into  splinters. 
Wonderful  command  of  language  the 
judge  has !" 

A  Question  of  Precedence. — A  dispute 
about  precedence  once  arose  upon  a  cir- 
cuit between  a  bishop  and  a  judge,  and 
after  some  altercation  the  latter  thought 
he  should  quite  confound  his  opponent  by 
quoting  the  following  passage  :  "For  on 
these  two  hang  all  the  law  and  the  proph- 
ets." "Do  you  not  see,"  said  the  judge, 
in  triumph,  "that  even  in  this  passage  we 
are  mentioned  first?"  "I  grant  you,"  re- 
plied the  bishop,  "you  hang  first." 
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earliest  to  the  present  time.  One 
vol.,  buckram,  delivered,  $7.50 


Berry's  Automobile  Law  1910 

A  practical  work  without  padding.  Contains  all  reported  cases  directly  involv- 
ing the  Automobile.  Treats  the  subject  comprehensively  from  the  very  source. 
Will  aid  in  deciding  new  cases  that  may  arise,  as  well  as  those  construed  by 
the  courts.    One  volume,  buckram,  delivered,  -       -       -       -  $3.00 


COOLEY 

HIGH 

McCRARY 

COOLEY 

ON 

ON 

ON 

ON 

TORTS 

INJUNCTIONS 

ELECTIONS 

TAXATION 

3rd 

Edition 

4th 

Edition 

4th 

Edition 

3rd 

Edition 

2  VoU.  $12.00 

2  Vol..  $12.00 

1  Vol.  $6.00 

2  Vol..  $12.00 

Callaghan  &  Company 

CHICAGO 


Law  Booksellers 
Retail.  1  1 4  Monroe  St 


Publishers 
Wholesale.  401-409  Ohio  St 
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A  Comparison 

•J  A  town  clock  with  a  set  of  chimes  is  all 
right  in  its  place,  but  for  personal  use  you 
would  prefer  a  good  watch. 

Q  A  complete  set  of  all  the  Reports  of  all 

the  States  numbering  5000  volumes  may  be  necessary 
for  a  Country  Library,  but  it  is  too  expensive  and  takes  up  too 
much  room  for  most  private  office*. 


What 


in 


short 


"A  Working  Equivalent" 


<J  The  only  satisfactory  working  equivalent  is  a  selection  of  cases.  A  mere  abridgment 
of  cases,  such  as  is  found  in  a  Digest  or  Encyclopaedia,  does  not  solve  the  problem  at  all. 
Access  to  the  cases  themselves  is  essential.  The  real  need  is  not  for  a  complete  set 
of  all  the  Reports  of  all  the  Slates,  but  for  a  selection  whereby  all  the  local  and  <  bsolete 
cases  are  eliminated,  and  only  those  cases  of  permanent  value  and  universal 
application  are  retained. 

That  it  exactly  what  has  been  done  in  the 

American  State  Reports 

H  Beginning  with  the  year  1666.  at  which  point  the  American  Decisions  and  Reports  end. 
our  editor-in-chief.  Hon.  A.  C.  Freeman,  has  made  a  selection  from  the  cases  in  the  official 
reports  of  every  State  as  each  volume  has  come  out.  He  has  examined  every  case  and 
chosen  it  or  rejected  it  according  toils  value.  , 


State  Reports  now  out.  This  is  a  far  larger  i 
been  published  in  any  other  series  of  selected  and  annotated  cases  covering  the  same  period 
of  time.  Not  only  are  there  more  cases,  but  the  price  per  case  is  less.  The  cases  in  the 
American  State  Alports  are  sold  at  an  average  of  less  than  two  cents  apiece. 

Q  We  will  put  a  complete  set  upon  your  shelves  at  one  time  and  let  you  pay  for  them  on 
liberal  terms.    Write  us  regarding  prices  and 
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"Caae  6t  Comment"  in  writing  to 
them  to  credit  your 


<J  Where  you 
with  your  reply. 


II 


x  r. 


President  Taft  Said 

in  his  message  to  Congress,  Dec.  6,  1910,  referring 
to  the  requirements  and  limitations  necessary  to  be 
observed  in  the  conduct  of  present-day  business: 

"The*e  will  doubtless  be  made  clearer 
by  decisions  of  the  Supreme  Court  in 
cases  pending  before  it. " 

And  in  another  place,  referring  to  the  needed 
improvement    in    judicial    procedure    at  law: 

"It  is  reasonable  to  expect  that  with 
all  the  vacancies  upon  the  (Supreme) 
Court  filled,  it  will  take  up  the  ques- 
tion of  cheapening  and  simplifying 
the  procedure  in  equity  in  the  court* 
of  the  United  State*. " 

The  present  term  of  the  Supreme  Court  promises  to  be 
one  of  great  importance  to  every  citizen  and  business 
man  and  attorney;  and  every  lawyer  should  have  the 
authoritative  report  of  every  case  and  action  taken  by 
this  court.    The  best  way  to  get  this  is  through  the 

UNITED  STATES 


SupremeCourt  Advance  Sheets 


ROCHESTER.  N.  Y. 


which  will  be  published  twice  a  month  (during  the  session 
of  the  court)  from  Dec  1 5,  1 9 1 0  to  about  July  1,1911. 
The  numbers  of  the  Advance  Sheets  contain  the  earliest 
complete  report  of  all  the  opinions  of  the  Court  with  con- 
cise headnotes  stating  the  exact  points  of  law  involved ; 
Also  Cumulative  Table  of  Cases  and  Index  to  all  the 
cases  of  the  term  up  to  that  point. 

The  bound  volumes,  issued  about  one  per  year,  contain 
not  only  complete  reports  of  the  cases  decided,  with 
Index  and  Table  of  Cases,  and  headnotes  giving  the 
exact  points  of  law  decided  in  each  case,  but  also 
abstracts  of  the  briefs  of  counsel  where  they  are  of  import- 
ance: reference  notes  to  notes  in  Lawyers  Reports 
Annotated,  Circuit  Court  of  Appeals  Reports,  other 
volumes  of  the  Lawyers  edition  of  the  U.  S.  Supreme 
Court  Reports ;  and  new  editorial  annotation  on  subjects 
principally  relating  to  Federal  questions. 

Subscription  price  to  Advance  Sheet*, 
$2.00  per  year.  Bound  volume*,  $5. 
per  year;  Both  for  $6.00  per  year. 

Begin  to-day  and  get  the  reports  of  this  important  session. 

THE  LAWYERS  CO-OP.  PUBLISHING  CO. 
ROCHESTER,  N.  Y. 


<J  Be  sure  to  mention  "Case  &  Comment"  in  writing  to  advertisers.  <J  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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For  safe,  quick,  and  satisfactory  service  send  your 


EASTERN 


Bancroff 

W  Son  Francisco.  _J 


In  The  East 

<J  The  unparalleled  development  of  our  business  during  the  past 
year  has  been  so  great  that  in  order  to  give  satisfactory  service  in 
the  East,  we  have  established  an  Eastern  Division,  to  operate 
in  all  the  states  lying  East  of  the  Missouri  River  Line,  the  great 
dividing  line  between  the  East  and  the  West 

Location 

^1  In  choosing  a  location  we  never  seriously  had  in  mind  any  city 
other  than  where  we  are  located  —  Rochester,  N.  Y.,  — 
the  center  of  the  Law  Publishing  Business  in  the  East.  CJ  Here 
we  have  unequalled  shipping  facilities,  both  by  express  and 
freight ;  and,  what  is  most  important,  have  at  our  immediate  dis- 
posal, the  largest  general  stock  of  Law  Books  to  be 
found  in  any  city  in  the  United  States. 

Telegraph  and  Rush  Orders 

^  If  you  telegraph  your  order,  or  merely  say  "Rush*'  in  your  let- 
ter, a  special  messenger  will  deliver  your  books  to  the  Express  or 
Post  Office,  within  one  hour  from  the  time  the  order  is 
received.  *J  All  orders  will  be  filled  same  day  as  received. 
Quick,  safe,  and  intelligent  service  is  what  you  can  always  depend 
upon  when  sending  your  orders  to  us. 

Orders  Shipped  The  Same  Day  Received — No  Red 
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Laci;  £oo&  Orders  to  the  Bancroft  -  WAifney  Co. 

TVeu;  ,4ccounfs  Always  Desired 

It  is  our  desire  to  constantly  add  to  our  already  targe  list  of 
customers  and  every  effort  will  be  made  to  make  each  patron  a 
friend,  by  giving  expert  attention  to  every  order,  and 
to  every  inquiry  as  well,  Liberal  terms  will  be  given  to 
responsible  parties  and  payments  may  be  made  monthly  or  quar- 
terly, to  suit  the  convenience  of  the  purchaser. 

A  Mail  Order  Business 
With  No  Red  Tape 

CI  The  greatest  Law  Book  Mail  Order  business  of  the  country  was 
organized  and  developed  by  Mr.  G.  P.  Wynkoop,  who  will 
have  charge  of  this  important  part  of  our  business  in  the  East 
<I  A  mail  order  business,  properly  managed,  cuts  the  Com- 
mercial Red  Tape  and  brings  buyer  and  seller  together  on  an 
understood  basis,  instantly.  You  know  what  you  want  and  we 
know  how  to  get  it  to  you  quickly.  €|  If  you  ever  ask  our 
opinion  as  to  the  merits  of  a  book,  as  compared  with  another  on 
the  same  subject,  you  can  always  depend  on  what  we  tell  you. 
We  value  your  good  opinion  of  us,  greater  than  any  possible 
profit  we  could  make  out  of  any  sale,  back  of  which  we  could 
not  place  our  guarantee. 

The  Bancroft- Whitney  Company 


Rochester 

EASTERN  DIVISION 


NEW 
YORK 


1 


Tape — Just  Plain  Business — All  Sales  Guaranteed 


□ogle 


VI 


Case  and  Comment  January  '11 


American 


CRIMINAL 
REPORTS 

THIS  pnl  series  of  15  volumes,  (Vol.  15  out 
1     Sept.  1.  1910)  and  digest   the  work  of  John 
LH.wley.  John  Gibbon*  JohnF.  and  Henry  C. 

criminal  cue*  determined  in  the  Suic  »nd  Federal 
coutU  of  the  United  Stela  as  well  as  telected  cue* 
important  to  American  lawyer*  fnxn  the  English, 
Irish,  Scotch  and  Canadian  Law  Reporb  with  ex- 
hauative  note*  and  main  t  c*.  rrrr  )< r» . 

ith  volume  12  many  caaea  will  be  fol- 
by  from  one  to  ax 


Rec- 


$80.00 


Abbott's 


CRIMINAL 
TRIAL  BRIEF 

THIS  aecond  edition  (1902)  it  the  third  of  Austin 
*     Abbott  i  "Trial  Brief i"  Series  and  contains 
800  page*,  over  9H00  citations  and  twice  the  matter 
of  the  original  edition. 

In  its  new  form  the  editors  have  adapted  it  for  uae 
in  every  stale  in  the  Union,  the  additional  matter  br- 
ing Largely  added  on  such  important  chapters  as 
"Pleas  to  the  Indictment,"  "Postponement,"  "Se- 
lection of  Jurors,"  "Reception  of  Evidence,'  "Rules 
of  Evidence,"  and  "Instructing  the  Jury,"  and  the 
following  chapters  have  been  nearly  doubled  in  length: 
"Counsel,"  "Presence  and  Custody  of  Accused," 
"Arraignment,"  "Demurrer  to  Iisdsciment."  "Re- 
moval of  Cause,"  "Change  of  Venue?"  "Right  to  a 
Speedy  Trial/  "Separate  Trial,"  '  Supervision  of 
Jury,"  and  "Documents  for  Jury.  * 

Published  in  one  volume,  bound  in  Buckram. 
Co-op.  Recommended.  1  Price,  net.  Cf  A  Cf\ 
delivered  <P**.OV 


Underbill's 


CRIMINAL 
EVIDENCE 

E  second  edidoo  (1910)  of  this 
by  H.  C.  Underbill  of  the  New  York  Bar.  con- 

lea  cited  to  dale.  Among 
are  Circumstantial  Evidence, 
Grand  Jury,  Accused  as  Witness,  Dying  Declara- 
tions, Confessions,  Evidence  of  Insanity,  Privileged 
Cornraurikabons,  Former  Jeopardy,  Examination  of 
Witnesses.  Impeachment  of  Witnesses,  Continuances. 
Extradition,  Newly  Discovered  Evidence,  Specific 
Crimes,  etc. 
Published  in  one  large  volume  of  1100 


Price,  net,  i 


$7.50 


Wills' 


CIRCUMSTANTIAL 
EVIDENCE 

QEERS'  American  Edition  of  this  work  edited  by 
u  Sir  Alfred  Wills,  too  of  the  late  William  Wills. 
J-  P  .  with  American  notes  by  George  E.  Beers  and 
Arthur  L.  Corbin  of  the  faculty  of  Yale  Law  School, 
is  without  doubt  the  best  edited  of  the  thirteen  Amer- 
ican and  English  editions  of  this  legal  classic . 
The  principal  chapter  headings  are  ' 'Evidence  in 

palory  Indication^  "Exculpatory  Presumptions  and 
Circumstantial  Evidence."  "Rules  of  Indue  bon 
Specially  Applicable  to  Circumstantial  Evidence," 
"'Proof  of  the  Corpus  Delicti,"  "On  the  Force  and 
Effect  of  Circumstantial  Evidence,"  with  cone! 
and  appendix. 

Published  in  one  volume  of  over  700 
bound  in  Buckram.   Co-op.  Recent-  /in 
mended.    Price,  net.  delivered     -    -  ^O.UU 


I  tie  pnncip 
fctidic'ab: 


WHARTON  &  STILLE'S  MEDICAL  JURISPRUDENCE 

THIS  fifth  edition  (1905)  it  divided  into  three  parts :    Volume  one,  on  mental  unsoundness;  volume  two,  on  pea 
1     sons;  volume  three,  on  physical  conditions  and  treatment.  The  wealth  of  new  material  that  has  been  secured  tine 
publication  of  the  previous  edition  has  necessitated  the  rewriting  of  a  large  share  of  the 
ient  corps  of  well  known  special  ills,— Dr.  Jarort  H.  Uoyd,  Dr.  Robert  Amory,  Dr.  R 


eftcien 

Truman  Abbe  and  Frank  H.  Bowlby,  of  th 
Published  in  three  large  volumes,  bound 


publnher'i  editorial  staff 
n  Buckram.    Price,  net. 


..  by  the  following 
Robert  L.  Emerson.  Prof. 


$18.00 


NEW  YORK, 
CHICAGO, 
ST.  PAUL. 


The  Lawyers 
Publishing 
Rochester 
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(JPn  ©rimtttal  ^ubfwta 


Wharton 's 


HOMICIDE 

"THIS  third  edition  ( 1907)  by  Frank  H.  Bowfcy 
*■  tupenede*  the  previou*  edition  publahed  thirty - 
four  yean  ago.  when  iKe  law  of  Homicide  wa»  in  it* 
infancy.  During  this  time  there  ha*  been  publnhed 
BO  work  going  deeply  in  thiitubiect  and  no  text-book 
of  any  kind  for  the  past  fifteen  year*.  While  every- 
thing of  present  day  value  in  the  original  work  hu 
been  retained  Mr.  Bowlby  ha*  been  enabled  to  en- 
large important  chapter*  on  suh)erta  like  "Self  De- 
feme"  from  60  page*  to  220,  etc.,  and  to  include  a 


Published  in  one  large  volume  of  over  1 200  page*, 
bound  in  Buckram,  Co-op.  Reran-  a—  cr\ 
mended.    Price,  net.  delivered    •   •  '5U 


Wharton  9s 


CRIMINAL  LAW 

-THIS  tenth  eVitioi  (16%)  by  Wm.  Draper 
A  Lewis.  Ph.D..  include,  ehapten  on  the  ba*i. 
of  criminal  juri^ruoWe.  cVonmoe,  and  analyn,  of 
crime,  fitnen  of  offender  to  commit  offence,  malice 
and  intent,  negligence:  and  herein  of  emmitna,  fitnen 
of  object  of  off ence,  cauaal  connection  between  of- 
fender and  offence,  attempt*,  acce*sary*hip,  agency, 
miapriaioo,  jurisdiction:  and  numerou*  chapter*  cn 
offence*  again*!  the  penon.  offences  againat  property, 
offences  againat  society,  offences  against  government, 
offences  on  the  high  ansa. 


Published  in  2  volumes,  bound  in  Buckram, 
Co-op.  Recommended.    Price,  net. 
dJivered      -    --    --    --  - 


$12.00 


Other  Valuable  Works 

SACKETTS  instruction  {Civil  and  Crimi-  OSBORN'S  Questioned  Document: 

nal)  to  Juriee.  A  new  work  (1910)  by  Albert  S.  Oiborn, 

Third  edi&on  (1908)  by  A.  W.  Bric  k  wood  of  containing  over  200  illustrations  (some  printed  in 

the  Chicago  Bar,  containing  an  encyclopedia  of  tbe  colon)  525  pages,  significant  introduction  by  Prof, 

most  comprehensive,  exhaustive  and  accurate  col-  John  H.  Wigmort,  and  thirteen  new  subjects  never 

lection  of  Civil,  Criminal  and  Negligence  Instruc-  before  fully  treated  in  relation  to  questioned  docu- 

Both  approved  and  erroneous  instructions  merits,  as  well  as  chapters  on  questioned  typewriting 

'ed,  with  annotations  on  every  conceivable  and  a  questioned  document  case  in  court.  One 

Three  volumes,  buckram.  Co-op.  Recom-  volume,  bound  in  art  vellum.  Co-op.  Recommended. 

Price,  net.  delivered     -    -     $19.50  Price,  net.  delivered  $5.25 

HUTCHINSON'S  Law  of  Carriere.  «/3™^J^5  C°d* 

TkW  edition  (1906)  by  J.  Scott  Matthews  and  pillt  edition  (*I910)  by  William  A.  Sutherland 

William  F.  Dickinson  of  the  Chicago  Bar.   Three  of  the  California  Bar,  for  use  in  western  slates, 

volumes,  buckram.  Co-op.  Recommended     Price.  Four  volumes,  buckram,  Co-op.  Recommended. 

net.  delivered  $18.00  Price,  net.  delivered  $26.00 

LEWIS'  Eminent  Domain.  ROSE'S  Code  of  Federal  Procedure. 

Third  edition  (1909)  by  John  Lewis.    Two  Sur^sedmg  Deary'.  Federal  Procedure. 

Co-op.  Recommended.    Price.  First  edition  ( 1906)  by  Walter  Malms  Rose. 

-  $13.00  Three  volumes,  buckram.  Co-op.  Recommended. 

Price,  net,  delivered  $18.00 

ffjtpt*      The      p  * 
Co-operative  jf  %^^0^L  A  Main  Office 

Company  <e*^Lr      Iff  *S U  R( 

F     7  •  — >V— "%  ^  NEW  YORK. 

New  York  fc\0**^  ^ 
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Happy 
New  Year 
1911 


e  s  ol  ve  d 


That  I  will  start  the  New  Year  right  by  throwing  out  of  my 
library  every  text  book  that  is  not  of  definite  help  to  me,  and 
every  obsolete  volume  superseded  by  a  later  edition: — 

(Because  such  books  ate  neither  useful  nor  reli- 
able; cost  me  storage  for  the  room  they  occupy. ) 

That  I  will  weed  out  every  set  of  unselected  reports  from  other 
states  that  I  seldom  refer  to: — 

{Because  /  cam  secure  the  wheat  without  the 
chaff,  the  useful  without  the  useless  that  small 
percentage  of  cases  from  other  states  which  can 
ever  be  of  value  to  me  in  "  The  Lawyers  Reports 
Annotated.") 

That  I  will  use  Lawyers  Reports  Annotated,  New  Series  on 
every  subject  and  thus  save  my  time  and  my  client's  money  in 
quickly  finding  the  case  law  on  any  subject: — 

[.Because  a  great  organization  of  specially 
trained  lawyers,  and  a  Citation  Buieau  built 
up  after  to  rears  of  effort  are  doing  this  work 
'or  me  \ 


That  I  will  hereafter  buy  all  my  law  books  from  the  Co-ops:  — 


(Because  the  Co-obs  actually  co-operate  with 
me  and  every  new  book  purchased  from  them 
will  be  Co-op  recommended  and  guaranteed  ) 


(ATTORNEY-AT-LAW) 


N.  B.  Lawyers  Reports  Annotated  New  Series  began  in  June  1906  and  are 
published  at  the  rate  of  6  volumes  per  year.  Ask  for  special  Pay-for-ltself 
Purchase  Plan.  If  you  are  in  doubt  as  to  the  standard  text  books  on  all 
•ubjccts  send  for  the  1911  Edition  of  Where  to  Look  for  the  Law.  Address: 
Lawyers  Co-op.  Pub.  Co..  ROCHESTER.  N.  Y..  New  York. Chicago,  or  St.  Paul. 


Google 
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MOST  COMPLETE 


MOST  USEFUL 


New  THOMPSON  on 

Corporations 

Entirely  Rewritten  and  Rearranged 


General  Divisions  of  the 
Commentaries 

Volume  One 

Organization— State  Control. 

Volume  Two 

Directors  -Officers — Agents. 


Volume  Three 

Corporate  Powers  and  their  Exercises — 
Financial  Powers  —  Eminent  Domain  — 
Ultra  Vires. 

Volume  Four 

Stock  and  Stockholders. 

Volume  Five 

Torts  —  Frauds — Reorganization  —  Insol- 
vency—  Receivers— Foreign  Corporations. 

Volume  Six 

Table  of  Cases — Index. 

Volume  Seven 

Annotated  Forms. 

Each  volume  in  itself  constitutes  a  complete 
treatise  on  the  special  tonics  of  corporation 
law  to  which  it  is  devoted. 


Some  Comments  on  the 
New  Edition 


"A 


of  Ibc  Jubleet." 

Hon.  Chart**  E.  Wohrertoa 

V.  S.  Oinrlcl  Court.  District  of  Orefon. 


"*A«r*«  to  it  it  eatentUI  to  errty  lawyer  .inline  »itb 
Corporjimn  tjw." 

Hon  Don  A.  Pardee 

1J.  S.  Circuit  Court.  New  Orleans  La. 

"Il  cover*  the  entire  field  in  t  thorough  and  exhauaive 


Hon.  A.  K.  Viekert 

r  Court  of  Illlnol*. 


'  Of  freat  value,  not  only  lor  the  cutnpletene«i  of  the 
dUcumion,  but  also  because  of  the  dearneM  ol  ttalrmeM  and 


Hon.  Jioe*  A.  Pearee 
Maryland  Court  of  Appeal*. 

"A  irry  tatiifactory  and  efficient  compilation  of  ibe  law." 

Hon.  Jane*.  J.  Bergen 

Sopterne  Court  of  New  Jeraey. 


ire— logically  and  admirably  arranged." 

n.  S.  L. 
Court  of 


'Tie  I 


work  on  (bat  moM  Important 

Hon.  Henry  Brinnon 

Weal  Virginia  Supreme  Court  of  Appeals. 


If  you  are  not  acquainted  with  the  New  THOMPSON,  write 
today  for  Descriptive  Circulars  and  Sample  Pages. 

Complete  Set  Ready  for  Delivery 


Law 


9.000  Pages.  Seven  Large  Vol 
Bindinc  Price  $42.00  Delivered. 


THE  BOBBS-MERRILL  COMPANY,  Publishere 

INDIANAPOLIS,  INDIANA,  U.  S.  A. 
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1910. 


Kanen's 


New  Mexico 
Laws,  Rules  and  Forms 

The  Only  Work  of  the  Kind  on  New  Mexico  Law*. 

LAWS :  All  Territorial  Law»,  Amendments 
and  Repeal*  to  date  on  all  Gaisei  of  Corpo- 
ration*, Banking.  Building  and  Loan,  Charitable, 
Industrial,  Insurance,  Irrigation*,  Manufacturing, 
Mercantile,  Mining.  Power,  Railroads ;  alto 
Negotiable  Instruments,  Partnership,  Trade- 
marks, Taxation,  with  extensive  citations. 
And  U.  S.  Carey  Act  and  Laws  for  Rights 
of  way  for  Irrigation  and  Railroads,  and  U.  S. 
Mining  Laws. 

RULES:  Territorial  and  U.  S.  Department 
Rules  for  filing  Corporations,  Water  Rights, 
Mining  Claims  and  Rights  of  Way  for  Irriga- 
tion. Railroads,  etc. 

FORMS  :  70  page,  given  to  general  Corpo- 
ration  Forms  and  Forms  for  Irrigation,  Rail- 
roads, etc. 

ONE  VOLUME      935  PACES  BUCKRAM 
97.00  NET  DELIVERED 

Sent  C.  O.  D.,  Subject  to  Examination 
FOR  SALE  BY 

Chas.  F.  Kanen,  Santa  Fc 

NEW  MEXICO 


JUST 


u 


L  I  s  m   e  o 


'Income  Taxation 

BY  KOSSUTH  KENT  KENNAN 

A  review  of  the  methods  and  remit*  of 
taxing  incomes  in  the  Colonies*  and  States 
of  the  American  Union  and  in  a  large 
number  of  foreign  countries.  Contains  a 
full  account  of  the  Civil  War  Income  Tax, 
the  Income  Tax  Law  of  IBM.  the  Corpora- 
tion Tax  I -aw  and  the  proposed  Sixteenth 
AmcndmenL 

Full  Buckram.  Uncut  Edge*.  GIN  Top.  8-vo.. 
Prlca.  Ml  ...  .  13.60 
Express  or  Post,  prepaid  i  boxed >  13.76 


Latest  Bar  Examination 
REVIEW  BOOK  [1910] 

By  Albert  H.  Putney.  500  pages.  Price.  $4.00  delivered 

Catalogue  of  Misceuaneou*  and  Rare  Books  and  Student*'  Law 
Books,  second-hand  and  new,  mailed  free  on  application. 

ILLINOIS  BOOK  EXCHANGE  CHICAGO 
Lak»»id»  Bldg. 


Osborn  on 
Qu 


(NEW  1910) 


Documents 


The  greatest  work  on  Forsery  ever  written;  contain*  525 
jr»  200  illuatratirna,  aorae  printni  in  colon  ;  introduction 
PrW.  John  H.  Wigrnor*.J^ice^$V25  nrt.  Jrliv. 


THEL.  CP.  CO.. 


.  Neu,  York,  U.  S.  A. 


Copynaht  December.  1910. 


Edition  of 


Precautions 

In  View  of  Expected  Litigation 

Or  how  to  preaervo  your  legal  rights  in  case  of  accident. 

A  work  designed  especially  for  the  purpose  of  enlight- 
ening uvuae  who  may  become  so  unfortunate  as  to  austain 
severe  peraonal  injuries,  and  to  put  them  on  their  guard, 
in  due  time,  against  Fraud.  Deceit.  Trickery.  Treachery 
and  Overconudence  in  thote.  or  the  agents  of  thoae. 
whose  negligence  has  been  the  approximate  cause  or 


such  iniunea. 

The  book  will  be  found 


found  valuable  for  the  protection  at 
the  legal  rights  of  T««rssS.Tmveier»,Railroad  Employees. 
Mechanics.  Carpenters.  Ship  Builders  and  Operate™, 
Miners,  Pedeatriant  and  Laborers  of  every  class,  or  say 
person  in  tune  of  Diatreas  or  Accident  on  Railroad*. 
Street  Car*.  Ships.  Roads.  Streets.  Sidewalks.  Bridges, 
in  Mines  snd  other  place*. 

A  Ready  Reference 

Informing  the  reader  as  to  whs!  to  do,  or  not  to  do, 
to  preserve  hit  legal  rights  in  case  of  sccidenl. 

The  Personal  Injury  Ijawyer  will  and  it  very  beneficial 
in  his  practice. 
A  cheap  cloth  binding  is  on  *ale  for  the  benefit  of 
I  to  present  a  copy  lo  hi*  client  for  hia 
i  scents,  etc.  Should  they  attempt 
ntage  over  him. 
PRICES 

Flexible  Leather  Binding.  Gilt  Edges.  $1.00 

Cloth  Binding.  Plain.  50 

FOR  SALE  BY  DEALERS 
or  Mailed  on  Receipt  of  Price  Direct  from  the  Author. 

Loren  Risk,  LL.B. 


At  Law 


WATERLOO 


IOWA 


<|  If  the  advertisements  in  this  number  it 
of  your  magazine  in  the  eyes  of  the 


Brilliant  Masterpieces  of 
Court  Room  Oratory 

The  Search  of  Years  Fruitful  at  Last 

"  if  lha  Bar"  a>  SanaUr  AM*  V.  Saltan 

an?  rtadf.    Crnubu  Krrtrt  </  ftmaui  total  trUU 
gasj  Jun  ifanhii  tf  famous  Imsym. 

YOU  bear  Bcacb't  burning  word*  In  the  salt  against  Henry 
Ward  Beecher  lor  leading  the  pUiutin"*  wile  astray,  and  yoa 
bear  the  eloquent  Tracy  In  tbc  minister's  defense.  You  liura 
to  Delmas  In  the  Tbaw  case  as  be  pictures  Evelyn's  lite  along 
the  pilmtose  path.  You  bear  tbc  Immortal  Serresnt  Prentiss  la 
Kentucky's  gtcstcst  fflutder  trial.  You  bear  Susan  B.  Anthony's 
dramatic  response  to  tbc  court  that  condemned  bet.  You  (lew 
the  life -and  death  trials  of  Ctoker.  Tammany's  chief  tsln.  and 
O'Donneli.  the  Irish  martyr.  You  bear  Clarence  Darrosr  and 
Senator  Borah  In  Haywood's  leeent  tttsL  You  bear  Merrick  la 
the  trial  of  Surratt  for  tbc  murdet  of  Lincoln,  and  you  stand  with 
Ibe  mighty  Voorbees  as  be  invokes  tbc  unwritten  law.  and  for 
two  hours  pleads  tor  the  acquittal  of  an  etttng  sister's  brother 
wbo  bad  killed  the  man  that  "  plucked  a  flower  (torn  the  garden 
of  boner  and  flung  It  away  In  a  little  while,  withered  and  dead." 
You  bear  IngersnU.  Seward.  Lewi*.  Rsyner  and  other, 
eloquence  Is  pure  and  grand  and  toft) — before  a  (Uiy  ; 
lot  bfe  and  liberty,  mercy  and  justice. 

THE  REAL  TEMPLE  OF  ORATORY 

rise  at  last  been  tnraded  snd  you  revel  With  geniui 
Intellectual  banquet -board  and  see  In  grspblc  pictures  tbc  lores, 
hope*  and  tb  arte  ted  romances  that  bare  swayed  the  desttrue*  of 
historic  characters. 

Book  is  atrongty  and  handsomely  bound  and  llluarrated.  the 
frontispiece  being  after  Cope'*  famous  palatine,  "The  Ptamnfl' s 
Appeal  at  the  First  Trial  by  Jury." 

300  Pages.  Special  Introductory  Price  $2.  Carriage  Prepaid 

CLASSIC  BOOK  PUBLISHING  COMPANY 

BAA  LEY,  GA. 
you.  answer  at  once,  q  Hie  present  value 
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Oswald's  Contempt 
Of  Court 


WITH  FORMS. 


Third  English  edition  by  George  Stuart  Robertson  with 
Canadian  Notes  by  A.  C  Forster  Boulton  and 
also  the  Cases  decided  in  the 

UNITED  STATES  SUPREME  COURT 
Buckram  Binding;  Price  $7.00 

The  fact  that  there  is  no  recent  American  authoritative 
text  book  on  this  subject  makes  the  publication  of  this 
new  edition  of  a  standard  English  work  doubly  important. 
The  addition  of  a  full  selection  of  carefully  prepared 
Forms  is  a  feature  which  enhances  the  value  of  the  work. 

Ruegg's  Employers' 
Liability  and 

Workmen's  Compensation 
Cloth  Binding;  Price  $7.00 

The  latest  English  and  Canadian  statutes  are  here  given, 
together  with  an  explanation  and  discussion  thereof. 
New  York  State  has  recently  passed  an  Employers' 
Liability  Law  practically  identical  with  the  English 
Act.  Its  adoption  in  other  States  is  practically  certain. 
Familiarize  yourself  with  the  important  features  by  the 
purchase  of  this  invaluable  volume. 

Cromarty  Law  Book  Company 

1112  Chestnut  Street 
PHILADELPHIA,  PA. 
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Patents 


PATENTS 


Bn»inr*s  before  (lie  Parent 
Office  relative  10  lnrentioii*. 
trade-mark*,  etc..  rircn  care- 
ful and  ptoenpt  imc 
Fees  moderate  for  birh-clau  work.  Airwciate  business  tolicfced. 
for  our  handbook*  i  ibejr  answer  many  iiue<t](jaa  ciicou  inay  ask 

MUX)  B.  STEVENS  *  CO. 

Er&iiAjtW  1864. 

833 14th  St.  Wuhliujton.  D.  C.  356  Monadnock  Block.  Chlcoaro 


PATENTS 


Lawyer*  having  clients 
who  with  to  patent  inven- 
tions are  invited  to  write 
for  associate  terms.  Professional  references  as  to  prompt  and 
satisfactory  ^jjje^XWELL  STEVENSON 

Patent  and  Trade-Mark  Couin 

62  NATIONAL  UNION  BLDG.,  WASHINGTON.  D.  C. 
and  PHILADELPHIA.  PENNA. 


Edward  Gudeman,  Ph.D. 

CONSULTING  CHEMIST 


Industrial  and 
Technical  1 


Expert  Scientific 


903-4  Postal  Tel.  Bldg. 

CHICAGO,  ILL. 


DISTRICT  OF  COLUMBIA 


WASHINOTON 


LOS  ANGELES,  CALIFORNIA 
THOMAS  A.  SANSON 
Attorney  and  Counselor  at  Law 

Suite  No.  828.  W.  P.  Story  Building.  Sixth  and  Broadway. 
COMMERCIAL  CORPORATION,  REAL  ESTATE  and 
PROBATE  LAW.  Expert  Notary  and  Stenographer  in  office. 
Quick  action,  prompt  return*.  Reference*  |  Central  National  Bank ; 
Home  Telephone  Company ;  Tufta-Lyon  Arm*  Co..  La*  An»rje* 
Former  Clients i  The  Lawyers  Co-op.  Pub.  Co..  Rochester,  N.  Y* 


PATENTS  WANTED 


ho  linen  from  non-re*  ident  attorneys  especially  solicited.  Hirtie*t 
1 1 

WATSON  E.  COLEMAN 
B»aTiNT  LawvtR  Washington.  0  C. 


Well-trained  young  lawyers  of  first-rate  ability 
and  character  to  engage  in  editorial  work. 
Those  especially  desired  who  have  more  incli- 
nation to  the  law  than  to  practise.  Address, 
ManagUnf  Editor,  L.  C.  P.  Co..  Rochester,  N.Y. 


INCORPORATE    IX  NEVADA 

Tlmu-and.  ol  Ixmdint  C'ompanlci  from  All  Part*  of  the  Country  haie 
Prion;  It  ifie  t.reare.t  Combination  ol  Superior  Advamases  ol 


HITIIOI  T  TIIK  IH'MNY 

Your  Own  Panic*  and  Orrtcrrs  Throufhout;  Mo-titif,  Anywhere,  alio 
Office*  and  llu>tnc« — Mml  Convenient. 
.  \    Only  lOcriu.  per  Jl.OOO  t'apilal. 

I.OWPMI   r  «•«•*•   J    M,„iraum  f|0  Tee  l  o.er.  JIU0.000. 

NO  ANNUAL   KKAKt  IIIKK  TAXES 

No  Stockholders'  Liability:  No  Uurden«omr  R  portior  Publication*. 
Irt  u«  Mail  you  cop)  ol  IWi  Nevada  Grnrral  Corporation  La*. 
Form*  and  Ir.lorrnaiion  Free.  Tell  your  Client*.  We'll  help  you. 
(  Menrion  C-  A  C  — l  lit. 

CORPORATION  CHARTER  «ft  TRUST  CO. 

Cincinnati,  Ohio  Reno.  Nevada 

U-SS  Wifcin*  Block  V.  A  M.  Natl.  Bank  BUlf. 

R.  R.  WUm       -       -       Counsel  -        Mack  *  Green 

Law  General  Practice 
in  Nevada. 


T: 


O  TH  E  TRIAL  LA  WYER 


Perfect  yourself  in  the  art  of  advo- 
cacy. Send  for  our  memorandum 
outlining  scheme  for  organizing  and 
conducting  a  Moot  Court  and  using 
"Prepared  Cases"  in  connection 
therewith. 

The  Case  Co.,  30  Church  Street 
New  York  City 


Send 


HE  opportunity  of  securing  Case  and 
Comment  for  three  whole  years  at  a 
little  less  than  6c  a  copy,  la  open  to 
every  member  of  the  American  Bar. 
your  subscription  at  once.      3  yeara  $2. 


CASH  AND  COMMENT.     ROCHES!  ER,  N.  Y. 


CORNELL  UNIVERSITY 

COLLEGE  OF  LAW 
Four-year  oouric  for  students  entering  from  high  schools 

and  preparatory  schools,  includes  one  year  of  instruction  in 
the  College  of  Arts  and  Sciences  preliminary  to  the  law 
subjects.  Three-year  course  (open  only  to  those  present- 
ing at  least  one  year  of  college  work)  includes  all  the  law 
subjects.  Law  I.tbrarv  of  41. 
in  pleading  and  practice.  Pi 

DEAN  OF  THE  COLLI- GE  OP  LAW, 
1.  N.T. 
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of  your  magazine  in  the  eyes  of  the  advertisers  depends 


*J  The  present  value 
this  month. 
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IN  TEXT -BOOKS — 

Get  What  You  Pay  For 

The  most  expensive  Text-Books  are  not  always  those  which 
cost  the  most  to  bay  bat  more  often  which  cost  the  most  to  use  in 
time  unnecessarily  consumed  in  looking  up  cases  referred  to. 

tj  THE  SOONER  you  and  every  other  lawyer  realize  that  it  is  an 
imposition  to  be  asked  to  buy  a  text-book  which  cites  official  reports 
only  and  does  not  tell  you  every  place  where  you  can  find  a  full  report  of  each 
case  cited, — just  so  soon  will  every  publisher  see  that  all  text-books  he  issues  are 
supplied  with  such  parallel  references. 

«J  THIS  ADVERTISEMENT  is  not  written  in  the  interest  of  any  particular 
publishing  house  or  any  particular  book  or  set  of  books  but  in  your  interest  and 
that  of  every  lawyer  who  owns  or  has  access  to  any  or  all  of  the  following  sets 
of  reports  —and  that  means  practically  every  lawyer  in  the  United  States. 

Lawyers  Reports  Annotated, 
k      U.  S.  Supreme  Court  Reports,  Lawyers  edition, 
^   American  Decisions, 
American  Reports, 
American  State  Reports, 
American  and  English  Cases  Annotated, 
National  Reporter  System. 

CJ  WHEN  YOU  are  cited  to  a  state  whose  official  reports  you  haven't  in  your 
library  (and  that  happens  very  frequently  even  in  offices  with  the  best  libraries) 
you  have  a  right  to  know,  where  that  case  is  unofficially  reported,  without 
wasting  time  searching  tables  of  cases. 

IT  COSTS  THE  publisher  practically  nothing  more  to  give  this  information. 
The  publisher  of  these  widely  circulated  unofficial  reports  is  always  glad  to  give 
all  possible  assistance. 

*J  THEREFORE  when  you  buy  a  text-book  or  text  work  of  any  kind  you 
virtually  pay  for  this.    See  that  you  get  it. 

^  THE  LAWYERS  Co-operative  Publishing  Company  recognize  and  cite 
all  the  above  reports  in  all  their  publications. 

THE  LAWYERS  CO-OPERATIVE  PUBLISHING  COMPANY 

ROCHESTER.  N.  Y. 


«J  Be  sure  to  mention  "Ca»e  «c  Comment"  in  writing  to  advertisers.  I|  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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TREE  SURGERY 

Give  the  trees  a  chance  to  live  in  health 
ind  beauty.  If  they  die  because  you  fail 


to  protect  and  succor  them,  more  years 
than  are  your  lot  will  be  required  to  re- 
place them. 

The  saving  of  trees  is  the  business  and 
the  profession  of  the  Davey  Tree  Kxperta. 
John  Davey,  Father  of  Tree  Surgery.  i» 
their  teacher  and  their  guarantor. 

A  Beautiful  Free  Booklet 


will  lie  sent  you  if  you  have  a 
of  trees,  either  shade  or  fruit.  How  many 
trees  have  you?    What  kinds?  Wher 
located?   Tell  us  tins  when  writing 
Our  turn  are  working  in  the  South 
for   the  winter,  between  eastern 
i  Texas  and  Virginia.   Write  today. 

The  Darey  Tree  Expert  (X  Inc. 

221  Beech  Street 
( KENT.  OHIO 


bstTOnic 


For  the  restoration  of  energy; 
the  relief  of  mental  and  nervous 
exhaustion;  and  to  give  one  a 
good  appetite  there  is  nothing  so 


Horsford's 
Acid  Phosphate. 


(AV. 

Romford  Chemical  Works, 


Begin  the  New  Year  by  securing 
for  your  clients  who  desire 
to  incorporate  their  business,  a 


Delaware  Charter 

HERE  ARE  THE  POINTS  OF  EXCELLENCE 

1.  Delaware  Corporations  are  governed  by  the  clearest,  fairest  and  heat  corporation  Uw  yet 
enacted  by  any  State,  and  the  law  haa  ilood  every  judicial  teat  finer  it»  enactment  in  1999. — 

2.  Delaware  Corporation!  are  taxed  but  a  tmall  proportion  of  the  amount  imposed  by  Maine  and 
New  Jejar  y .  — 

lelaware^Corporafioiia  srr  not  rr,|;-i-^-' i.  fl--  -  i.rn,  li  .,!,,).,■  n  ul  • 


4.  Delaware  Corporation,  may  hold  both  _ 
and  rosy  buy,  cancel,  and  reissue  iharrs  r.f  their  own  Capital  Stock.— 

5.  Delaware  Corporations  becomine,  inactive  are  charged  only  one  half  of  the  regular  taxes. 

We  will  gladly  send  to  any  address  free  of  charge,  a  copy  of  our  law,  a  complete  set  of 
forms  and  full  instruction,  for  incorporating  companies  under  the  Delaware  ,r 


Delaware  Charter  Guarantee  &  Trust  Company 
du  Pont  Building,  Wilmington,  Delaware 


•J  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  €|  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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The  New  Chief  Justice. 

The  new  Chief  Justice  of  the  United  States  is  Justice  Edward 
Douglass  White,  who  is  now  the  senior  justice  m  point  of  years  of  service 
in  the  court,  with  the  exception  of  Justice  Harlan,  who  has  already 
passed  the  age  at  which  he  is  eligible  to  retirement.  Justice  White's  nom- 
ination was  immediately  confirmed  by  the  senate  as  a  mark  of  respect. 

Coming  from  a  family  of  judges,  his  father  and  his  grandfather  before 
him  having  been  on  the  bench,  Justice  White  has  had  a  judicial  inherit- 
ance as  well  as  legal  training.  His  knowledge  of  the  civil  law  is  gener- 
ally regarded  as  the  most  profound  of  any  man  that  ever  sat  on  the 
bench  of  the  Supreme  Court  of  the  United  States.  Of  late  he  has 
developed  a  specialty  for  questions  of  interstate  commerce. 

Although  a  southern  man,  Justice  White,  as  his  record  on  the  bench 
shows,  has  strong  Federal  leanings.  He  sided  with  the  minority  in 
upholding  the  income  tax  when  it  was  tested  under  Grover  Cleveland's 
administration,  and  he  also  sustained  the  government  in  the  Insular  Cases. 
In  the  Northern  Securities  Merger  Case,  however,  he  joined  with  the 
minority  in  deciding  against  the  government.  These  are  the  most  strik- 
ing cases  in  which  he  has  participated. 

He  was  born  in  the  parish  of  LaFourche,  Louisiana,  on  November 
3d,  1845.  His  parents  were  Catholics,  and  he  is  a  confessor  of  that 
faith.    His  education  was  in  Catholic  institutions. 

Justice  White  served  in  the  Confederate  Army  during  the  Civil  War, 
practised  law  among  the  people  of  Louisiana,  and  became  a  sugar  planter 
on  its  lowlands.  His  ability  and  high  character  were  recognized  by  the 
people  in  repeated  commissions  as  a  public  official.  In  1874  he  was 
elected  a  senator  in  the  Louisiana  legislature. 

In  1878  he  was  appointed  associate  justice  of  the  supreme  court  of 
Louisiana.  Later  he  retired  to  his  law  practice  again,  and  became  the 
leader  of  the  bar  in  his  state. 

In  1 89 1  he  was  elected  to  the  United  States  Senate,  serving  until 
1 894,  when  he  was  appointed  associate  justice  by  President  Cleveland. 

The  President  expects  his  new  chief  justice  to  undertake  at  once  the 
task  of  reforming  the  equity  procedure  in  this  country.  He  has  also 
recommended  in  his  annual  message  that  the  Supreme  Court  be  em- 
powered to  lay  down  rules  governing  procedure  at  law. 

Portraits  and  sketches  of  the  two  newly  appointed  associate  justices  of 
the  Supreme  Court,  Willis  Van  Devanter  and  Joseph  R.  Lamar,  will 
appear  in  the  next  number  of  CASE  AND  COMMENT. 
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Child  Labor  Legislation 

BY  MRS.  FLORENCE  KELLEY 

Secretary  of  National  Consumer*  League  and  Mem  bet  of 
Board  of  Truitee*  of  the  National  Child  Labor  Committee. 


MONG  the  characteris- 
tic features  of  child  labor 
legislation  in  the  I'nited 
States,  the  chief  are  di- 
versity, lack  of  unity, 
and  insufficiency.  This 
':  applies  to  the  legal  age 
^Jj  for  beginning  to  work, 
to  the  legal  working 
hours,  to  work  at  night,  to  the  educa- 
tional requirement  or  the  lack  thereof,  to 
the  standard  of  health  and  stature,  and 
finally,  and  immeasurably  important,  to 
enforcement  by.  inspectors,  school  of- 
ficials, and  courts. 

So  great  is  this  diversity  that  the  stand- 
ard of  legislation  in  the  Southern  states 
is  probably  farther  removed  to-day  from 
that  of  the  Northern  states,  than  it  was 
in  1900,  when  the  present  crusade  for 
efficient  protection  of  working  children 
was  just  beginning. 

Several  Northern  states  have  made 
great  strides.  Among  the  Southern 
states.  Kentucky  and  Louisiana  are  the 
only  ones  to  which  those  term^  could  be 
applied  without  irony. 

In  the  Northern  states  there  is  an  ir- 
regular, but  continuing,  movement  in  the 
general  direction  of  nonemployment  of 
children  before  the  sixteenth  birthday. 
This  is  attempted  directly  only  in  Mon- 
tana, which  provides  that  such  children 
shall  not  be  employed  in  any  mine,  mill, 
smelter,  factory,  steam,  electric,  hydraul- 
ic. <>r  compressed  air  railroad,  elevator,  or 
place  where  any  machinery  is  operated, 
any  telegraph  or  telephone  office,  or  as 
messenger,  or  in  any  occupation  not 
enumerated  above,  known  as  dangerous 
or  unhealthful.  Furthermore,  illiterate 
children  cannot  be  employed  in  any  oc- 


cupation, such  as  agriculture,  or  domestic 
service,  before  the  sixteenth  birthday. 

Indirectly  a  strong  influence  is  exerted 
in  the  same  direction  by  the  New  York, 
Illinois,  Ohio,  and  Oregon  provisions  that 
a  child  under  sixteen  years  of  age  cannot 
work  longer  than  eight  hours  in  a  day. 
This  spoils  the  appetite  of  manufacturers 
for  children,  more  in  New  York  factor- 
ies perhaps,  where  children  must  be  sent 
home  at  5  p.  m.,  than  in  Ohio  and  Ore- 
gon, where  they  may  work  until  6  p.  m.; 
and  still  more  than  in  Illinois,  where  their 
legal  day  can  be  stretched  until  7  i\  m ., 
and  the  8-hours  limit  is  correspondingly 
more  difficult  to  enforce. 

( >hio  restricts  to  8  hours  the  work  of 
girls  below  the  age  of  eighteen  years  in 
all  gainful  occupations,  and  forbids  their 
working  in  the  night  between  6  p.  m. 
and  7  \.  m.  This  statute  has  been  sus- 
tained by  the  courts  of  Ohio,  when  ques- 
tioned, on  the  ground  of  constitutionality. 
This  Ohio  law  excels  as  to  the  greater 
age  of  the  young  workers  protected  by 
it,  while  the  New  York  law  excels  in 
fixing  5  p.  m.  as  the  closing  hour  for  all 
below  sixteen  years  of  age  who  work  in 
factories,  and  being  correspondingly 
easier  of  enforcement. 

Another  unique  discourager  of  young 
employees  is  the  New  York  provision  en- 
acted in  1910.  forbidding  in  cities  of  the 
first  class  ( /.  c.  New  York,  Buffalo,  and 
Rochester)  the  employment  of  boys  un- 
der twenty-one  years  of  age  between  the 
hours  of  10  at  night  and  5  in  the  morn- 
ing. Even  before  the  passage  of  this 
law.  it  had  been  nominally  illegal  to  em- 
ploy children  under  sixteen  years  of  age, 
after  7  o'clock  at  night,  in  the  telegraph 
and  messenger  service.     The  en  f  orce- 
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ment  of  this  older  provision  is  valuably 
re-enforced  by  the  new  extension  of  simi- 
lar protection  to  older  boys. 

It  is  much  more  difficult  now  to  em- 
ploy a  boy  under  sixteen  years  of  age  at 
midnight,  under  the  pretext  that  he  ap- 
peared older  and  represented  himself  as 
being  older,  since  the  prohibition  apply- 
ing to  the  little  chaps  applies  also  all  the 
way  up  to  the  age  of  twenty-one.  Not 
one  boy  in  ten  thousand  who  is  under  six- 
teen could  make  any  pretense  whatever 
to  being  over  twenty-one.  While  the 
number  of  boys  in  New  York  affected 
by  this  new  legislation  is  not  very  large, 
the  new  law  is  nevertheless  one  more  in- 
fluence in  the  general  tendency  to  shut 
out  entirely  the  younger  workers. 

The  similar  bill  introduced  in  Ohio  at 
the  legislative  session  of  1910  resulted  in 
the  passage  of  a  law  providing  that  no 
boy  under  the  age  of  eighteen  years  may 
be  employed  by  a  telegraph  or  messenger 
company  between  the  hours  of  9  in  the 
evening  and  6  in  the  morning. 

Maryland  also  followed  haltingly  in 
the  same  direction,  by  prohibiting  night 
work  below  the  age  of  sixteen  years,  and 
the  sending  of  any  minor  to  receive  or 
deliver  a  message  at  any  disorderly  house. 
Before  the  enactment  of  this  new  Mary- 
land law.  a  boy  of  twelve  might  be  em- 
ployed all  night  as  a  messenger,  and  sent 
to  any  place,  however  disreputable  the 
place  or  the  boy's  errand  might  be. 

In  Georgia,  at  the  recent  summer  ses- 
sion of  the  legislature,  a  bill  modeled  on 
the  New  York  law,  but  fixing  the  age 
for  night  work  of  telgraph  and  messen- 
ger boys  at  sixteen  years  instead  of 
twenty-one.  passed  the  senate  ten  seconds 
before  adjournment,  and  will  take  effect 
on  New  Year's  Day. 

The  small  number  of  states  in  which 
there  i>  any  effective  prohibition  of  night 
work  in  the  telegraph  and  messenger 
service  appears  to  be  due  to  the  prevail- 
ing ignorance  of  conditions  attending 
such  work.  The  report  of  the  national 
child  labor  committee  on  this  subject  was 
of  such  a  character  that  it  could  not  be 
printed  or  mailed.  The  New  York  state 
legislative  committees,  to  which  this  re- 
port was  submitted,  recommended,  with- 
out a  dissenting  voice,  the  immediate  pas- 
sage of  the  bill  above  described,  and  in 


the  assembly  there  was  neither  a  speech 
nor  a  vote  against  it.  In  the  senate,  a 
question  asked  for  information  by  a  sena- 
tor led  to  an  impassioned  speech  in  favor 
of  the  bill  and  the  boys  by  a  senator  from 
New  York  city,  and  the  bill  passed  both 
Houses  without  further  incident.  The 
law  has  been  in  force  since  October  1st, 
1910. 

A  much  longer  crusade  against  night 
work  of  boys  has  been  carried  on  in  rela- 
tion to  glass  manufacture.  In  Illinois  7 
p.  m.  was  established  as  the  closing  hour 
in  1905,  then  followed  Ohio  with  6  p. 
m.  in  all  gainful  occupations,  and,  be- 
ginning with  New  Years'  Day,  New  Jer- 
sey will  form  a  trio  with  these  enlight- 
ened glass-manufacturing  states.  Yet  it 
is  still  legal  for  boys  fourteen  years  old 
to  work  throughout  the  night  in  glass 
works  in  Maryland,  West  Virginia, 
Pennsylvania,  and  Indiana. 

Unfortunately,  no  state  has  yet  made 
specific  provision  with  regard  to  girls  in 
the  telephone  service.  In  Cleveland,  Cin- 
cinnati, and  Columbus,  Ohio,  however, 
the  writer  has  observed  that  in  using  the 
telephone  late  at  night  it  is  always  a 
man's  voice  which  responds  to  the  call. 
In  other  states  the  usage  appears  to  be 
that  new  employees  are  set  to  work  at 
night  and  on  holidays,  when  the  demand 
upon  the  service  is  least.  This  involves, 
obviously,  the  employment  of  the  young- 
er operatives,  the  new  recruits,  at  night ; 
and.  there  has  been  hitherto  no  such  cru- 
sade against  this  employment  of  little 
girls  in  the  telephone  service,  made  by 
the  national  child  labor  committee  or 
any  other  of  the  organized  advocates  of 
the  rights  of  children,  as  has  been  so  aus- 
piciously begun  in  the  case  of  the  tele- 
graph boys. 

It  is  characteristic  of  all  these  restric- 
tions that,  while  indirectly,  they  tend  to 
reduce  the  total  number  of  young  em- 
ployees, directly  and  immediately  they 
benefit  the  contingent  who  remain  at 
work.  A  short  working  day  and  safety 
from  work  at  night  are  affirmatively  good 
for  all  who  get  them. 

The  commission  on  uniform  state  laws 
originally  appointed  by  the  American  Bar 
Association,  and  now  reinforced  by  the 
appointment  by  the  governors  of  the 
states  of  several  additional  members,  h' 
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now  under  consideration,  for  final  action 
in  1911, a  draft  for  a  uniform  child-labor 
law.  This  draft  has  been  prepared  hy  a 
special  committee  of  which  Mr.  Hollis  R. 
Bailey,  of  Cambridge,  Massachusetts,  is 
chairman.  When  adopted  by  the  com- 
mission, this  draft  will  he  recommended 
to  all  the  states  for  adoption. 

Among  the  fundamentals  of  this  law 
are  the  uniform  age  for  beginning  to 
work,  fixed  at  fourteen  years,  provided 
the  children  have  finished  the  eighth 
grade  of  the  public-school  curriculum, 
and  are  of  the  normal  stature  and  in  good 
health;  the  Uniform  8  hours  day,  closing 
at  5  P.  m..;  and  uniform  documentary 
evidence  of  age,  with  an  effective  prefer- 
ence given  to  the  birth  certificate  as  com- 
pared with  all  other  documents. 

A  long  campaign  will  be  required  to 
achieve  the  establishment  of  this  stand- 
ard in  states  in  which,  as  in  South  Caro- 
lina, there  is  still  no  lowest  age  limit ; 
and  as  in  Georgia,  where  orphan  children 
may  legally  work  in  cotton  mills  eleven 
hours  in  twenty-four  and  sixty-six  hours 
in  a  week. 

Three  kinds  of  work  done  by  children 


I  COTTON  MllJ.. 

Earns  46  cental  a  day.  When  aaked  het  ate  she  asid  "I  don't 
net  old  enough  to  work." 

are  still  in  need  of  effective  restriction  in 
everv  state  in  which  thev  occur, — the 
street  trades,  tenement  home  work,  and 
berry  picking.  It  can  be  said  virtually, 
without  modification,  that  nothing  effec- 
tive has  yet  been  done  in  any  state  with 
regard  to  these  industries,  though  the 
number  of  children  employed  in  all  three 
constantly  grows. 

The  places  in  which  these  industries 
are  carried  on  make  the  task  of  enforce- 
ment of  statutes  unusually  difficult. 
Berry  l>ogs  and  fields  arc  commonly  re- 
mote and  inaccessible  to  school  authori- 
ties and  lalxjr  inspectors,  while  rural 
magistrates  and  juries  North  and  South 
alike  view  with  leniency  the  employment 
of  children. 

Street  children  are  as  hard  to  follow 
up  today  as  they  were  in  the  days  of 
Victor  Hugo's  gamins  of  Paris. 

The  cruel  decision  of  the  court  of  ap- 
peals in  Re  Jacobs  (°#  N.  Y.  98)  has 
effectively  blocked  all  effort  to  restrict 
or  prohibit  the  work  of  children  (even 
of  those  three,  four,  and  five  years  of 
age  )  in  the  bosom  of  the  family.  I 'mil 
that  decision  can  be  reversed,  and  indus- 
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try  can  be  banished  from  the  kitchens 
and  bedrooms  of  the  poorest  of  the  poor, 
we  shall  have  laggards  in  our  schools, 
special  outdoor  classes  for  anemic  school 
children  (who  are  working  children  as 
well),  and  a  never  ending  hopeless  cru- 
sade against  tuberculosis  in  every  city 
in  which  tenement-house  manufacture  is 
tolerated. 

In  no  respect  is  child  labor  legisla- 
tion in  the  United  States  more  diverse 
than  in  regard  to  enforcement.  Judges, 
juries,  prosecuting  and  county  attorneys, 
probation  officers,  truant  officers,  mercan- 
tile and  factory  inspectors,  all  figure  in 
the  varying  processes  of  enforcement  in 
the  different  states. 

Manufacturing  states  without  factory 
inspectors,  and  mining  states  without 
mine  inspectors,  afford  no  adequate  pro- 
tection to  working  children.  If  here  and 
theie  a  probation  officer  attached  to  a 
juvenile  court  makes  an  occasional  ar- 
rest of  an  employer,  it  is  nowhere  the 
prime  duty  of  these  officers  to  make  sys- 
tematic search  for  children  working  in 
factories,  stores,  workshops,  etc.,  least  of 
all  to  ascertain  the  conditions  under 
which  they  are  working.  Nor  can  truant 
officers  be  asked  to  enforce  closing  hours 
or  stop  night  work. 

The  value  of  child  labor  laws  depends 
upon  the  number  and  quality  of  the  in- 
spectors appointed  to  enforce  them,  the 
tenure  of  office  of  the  inspectors,  and 
the  amount  of  money  appropriated  for 


their  use.  Where  factory  inspectors  are 
politicians,  and  truant  officers  are  aged 
or  decrepit  or  indifferent,  the  children 
suffer  accordingly. 

Nowhere  is  the  unequality  of  our  la- 
bor legislation  more  conspicuous  than  in 
a  collection  of  reports  of  enforcing  offi- 
cials. Some  states,  like  Delaware,  make 
no  provision  for  publication  ;  other  states 
for  biennial,  and  in  them  one  half  of  the 
data  is  inevitably  belated  when  made  pub- 
lic. 

The  essentials  of  a  good  report  are 
promptness,  fullness  and  clearness.  The 
reports  of  the  New  York  department  of 
labor  set,  in  all  these  respects,  a  stand- 
ard which  is  not  even  approached  by  the 
reports  of  any  similar  department  in  the 
country.  They  comprise  a  monthly  list 
of  all  tenement  houses  licensed  for  manu- 
facture ;  a  quarterly  bulletin  containing 
statistics,  judicial  decisions,  the  sub- 
stance of  current  legislation,  and  much 
general  information  concerning  labor, 
child  labor  included  ;  and  finally,  an  annu- 
al report  of  inspections  and  prosecutions 
for  violation  of  the  labor  law.  setting 
forth  with  admirable  candor  the  suc- 
sesses,  the  limitations,  and  the  failure  of 
the  department. 

No  child  labor  legislation  in  any  state 
can  be  regarded  as  effectively  enforced, 
unless  the  officials  responsible  for  the 
work  give  equally  prompt  and  clear 
count  of  themselves. 
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CHILD  LABOR  ought  to  be  abolished,  not  so 
much  at  the  behest  of  the  duty  of  safeguarding 
the  Republic,  but  rather  because  of  the  duty  of 
the  Republic  to  safeguard  its  children.    The  child- 
labor  battle  should  be  waged  on  the  highest  possible 
ground,  —  the  right  of  the  child  to  justice. 

Dr.  STEPHEN  S.  WISE 
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Control  of  Children  by  the  State 


BY  HONORABLE  BEN.  B.  LINDSEY 
Judge  of  the  Juvenile  Court,  Denver,  Colo. 


N  dealing  with  the 
morals  of  the  child,  it 
has  never  been  the  pur- 
i"  >se  of  the  stale  to  usurp 
the  function  of  the 
In  inie,  the  school,  or  the 
Church;  but  under  our 
form  of  government,  it 
Jd  always  has  hern  the  duty 
of  the  state  to  deal 
with  certain  child 
offenders.  Under 
the  common  law 
accepted  in  many 
of  the  states  of  the 
Union  with  some 
modifications  by 
statute,  a  child  aft- 
er the  age  of  seven 
might  be  guilty  of 
crime ;  and  when 
he  violated  the  law 
he  was  dealt  with 
by  the  state,  under 
the  same  court  pro- 
cedure as  in  the 
case  of  adult  crimi- 
nals. One  of  the 
first  protests 
against  this  absur- 
dity was  made  by  a 
schoolmaster  in 
England  in  a  trea- 
tise on  criminal  ju- 
risprudence and 
the  actual  working 
of  the  penal  code 
of  laws,  published 
in  London  in  1833.  Please  observe  this 
description  of  trials  of  boys  in  the  Old 
Bailey  Court,  the  leading  criminal  court 
of  London : 

"The  Old  Bailey  Court,  in  proportion 
to  the  numbers,  as  often  sentenced  boys 
as  men  to  transportation  for  fourteen 
years  and  life.  Nothing  can  be  more 
absurd  than  the  practice  of  passing  sen- 
tence of  death  on  boys  under  fourteen 
years  of  age  for  petty  offenses.  I  have 
known  five  in  one  session  in  this  awful 
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situation ;  one  for  stealing  a  comb  al- 
most valueless,  two  for  a  child's  sixpenny 
story  book,  another  for  a  man's  stock, 
and  the  fifth  for  pawning  his  mother's 
shawl.  In  four  of  these  cases  the  boys 
put  their  hands  through  a  broken  pane 
of  glass  in  a  shop  window,  and  stole  the 
articles  for  which  they  were  sentenced  to 
death,  and  subsequently  transported  for 

life.  This  act,  in 
legal  technicality, 
is  housebreaking. 
The  law  presumes 
they  hreak  the 
glass,  and  it  is 
probable  in  most 
instances  they  do 
so.  In  two  of  the 
cases  here  named, 
however,  the  prose- 
cutrix's daughter 
told  me  there  was 
only  a  piece  of 
brown  paper  to 
supply  the  place  of 
that  which  once 
had  heen  glass.  In 
the  latter  case, 
the  unfortunate 
mother  caused  her 
son  to  be  appre- 
hended, in  the 
hopes  of  persuad- 
ing the  magistrate 
to  recommend  him 
to  the  Refuge  for 
the  Destitute,  or 
some  other  chari- 
tahle  institution.  She,  however,  in  the 
course  of  her  examination,  said  she  was 
from  home,  and  that  the  house  was 
locked  up  at  the  time  of  the  shawl  being 
taken,  which  was  afterwards  found  at  a 
pawnbroker's.  This  made  it  househreak- 
ing;  and,  in  spite  of  all  the  mother's  ef- 
forts, he  was  condemned  to  death.  He 
is  now  in  the  penitentiary.  The  judges 
who  award  the  punishments  at  the  Old 
Bailey  appear  to  me  as  if  they  were  un- 
der the  influence  of  sudden  impulses  of 
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severity,  there  being  at  no  time  any  regu- 
lar system  to  be  recognized  in  their  pro- 
ceedings. This  the  prisoners  know,  and 
speculate  on,  particularly  the  boys." 

Within  a  hundred  years  boys,  it  would 
seem,  have  been  hanged  for  what  now 
is  denominated  petty  larceny,  and  it  is 
not  much  beyond  this  period  when  they 
were  beheaded  and  their  heads  stuck 
upon  gibbets  as  the  gruesome  reminder 
of  the  punishment  in  store  for  thieves; 
and  even  with  two  hundred  offenses  in 
England  at  that  period  punishable  by 
death,  many  of  which  to-day  are  looked 
upon  as  the  petty  offenses,  crime  in- 
creased. It  was  such  protests  as  that 
of  the  old  schoolmaster  that  caused  con- 
siderate home  secretaries  to  commute 
such  sentences  to  imprisonment  for  life 
or  a  period  of  years  in  the  penitentiary ; 
but  to  one  at  all  familiar  with  the  degra- 
dation that  came  to  childhood  through 
the  old  methods  of  the  jails,  this  consid- 
eration might  be  questionable.  The 
state  that  sent  the  child  out  into  life  with 
his  soul  seared  and  his  body  debauched, 
as  through  jails  was  so  often  the  case, 
was  just  as  culpable  as  the  state  that 
choked  the  child  to  death  upon  the  theory 
that  it  was  choking  crime.  The  state 
had  not  waked  up  to  the  difference  be- 
tween evil  and  the  child  ;  it  had  not  waked 
up  to  the  truth  the  Master  taught,  that 
evil  is  overcome  with  good,  not  with  the 
stripe,  the  iron  bar,  or  the  degrading  lash, 
much  less  the  hangman's  noose.  The 
Federal  government  as  yet  has  not  pro- 
vided us  with  very  reliable  statistics  as 
to  the  number  of  children  dealt  with  by 
police  officers  and  courts.  And  it  is  to 
be  hoped  that  a  Federal  children's  bu- 
reau will  be  established,  to  gather,  spe- 
cialize, and  focus  statistics  and  facts  upon 
this  important  subject. 

I  am  satisfied,  however,  from  special 
inquiry,  and  investigation  in  sixty  of  the 
large  cities  and  towns  of  the  nation,  that 
we  do  not  overestimate  when  we  place 
the  number  of  children  dealt  with  by 
police  and  court  officials  every  year  at 
one  hundred  thousand.  It  might  reach 
two  hundred  thousand. 

As  the  ages  of  dependents  and  delin- 
quents are  now  being  measured  in  most 
of  the  states  up  to  the  eighteenth  year, 
it  will  be  seen  that  within  the  period  of 


delinquency  and  dependency,  as  fixed  by 
the  laws  of  the  states,  the  courts  of  the 
nation  are  called  upon  within  this  period 
of  the  child's  life  to  deal  with  nearly 
two  million  children  under  this  minimum 
estimate,  and  nearly  four  million  under 
the  maximum  estimate. 

But  counting  the  number  even  at  a  mil- 
lion, it  should  be  sufficient  to  emphasize 
the  responsibility  of  the  state  for  the 
child.    Until  some  very  material  eco- 
nomic changes  are  brought  about,  this 
number  is  more  likely  to  increase  than 
to  decrease.    Courts  alone  will  not  stop 
the  increase.    They  are  not  cure-alls. 
Children's  courts  can  do  much,  but  what- 
ever they  do  must  be  done  largely 
through  the  home,  the  school,  and  the 
Church.    They  must  bring  into  the  life 
of  the  child  the  influences  that  come  from 
these   institutions   responsible   for  the 
child,  and  therefore,  the  appeal  of  the 
state  must  be  to  the  home,  the  school, 
and  the  Church.    In  dealing  with  his 
morals,  instead  of  taking  the  child  out 
of  these  three  institutions  of  his  life  and 
putting  him  in  jail,  he  must  be  placed 
under  those  influences  that  are  as  near 
akin  to  them  as  it  is  possible  for  the  state 
to  devise.    The  state's  effort  in  this  di- 
rection may  be  seen  in  the  development 
of  the  industrial  schools,  training  schools, 
parental  schools,  detention-home  schools, 
the  probation  system,  and  that  marvelous 
revolution  in  the  law  which  came  upon  us 
about  ten  years  ago  in  Colorado  and  in 
Illinois,  when  the  child  for  the  first  time 
in  the  history  of  jurisprudence  was  no 
longer  regarded  by  the  state  as  a  crimi- 
nal, but  rather  as  its  ward ;  no  longer 
looked  upon  as  the  malefactor,  to  be  hung 
or  degraded  through  the  mire  and  filth 
of  jails  and  criminal  courts,  but  rather, 
as  in  the  language  of  our  own  statute, 
"one  to  be  aided,  assisted,  encouraged, 
educated  ;"  in  a  word,  to  be  saved  to  good 
citizenship,  to  be  redeemed  as  the  most 
valuable  asset  of  the  state.  Therefore, 
since  the  appeal  of  the  state  must  be 
principally  to  the  home  and  the  school, 
the  work  must  be  done  principally  by  and 
through  the  home  and  the  school. 

The  average  young  child  is  frankly, 
innocently  unmoral.  He  takes  what  he 
wants,  if  he  can  get  it,  not  because  he 
is  an  embryonic  thief,  but  because  this 
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is  nature;  not  human  nature,  but  nature 
itself,  and  nature  is  seldom  altruistic. 
The  normal  child  is  merely  a  healthy 
little  animal,  to  start  with,  and  his  morals 
develop,  grow  with  his  growth  and 
strengthen  with  his  strength  only  when 
they  are  guided  in  the  right  direction. 
The  most  demoralizing  agency  in  child- 
hood is  fear,  and  it  may  be  found  at  the 
bottom  of  most  of  the  immorality  among 
children.  The  child  lies  because  he  is 
afraid  to  tell  the  truth:  he  may  be  afraid 
of  a  whipping,  of  one  parent  or  the  oth- 
er, of  a  bigger  boy,  of  the  teacher,  of 
some  far-off  abstraction  called  God,  a 
remoter  abstraction  called  the  Devil,  or 
a  fearfully  imminent  reality  called  the 
bogie  man,  said  to  haunt  all  dark  places. 
In  any  event,  no  matter  what  it  is  he 
fears,  it  is  fear  that  makes  him  a  liar, 
and  this  opens  the  way  for  all  the  other 
derelictions  of  youth,  and  age  too,  for 
that  matter.  I  lay  emphasis  upon  this 
because  the  habit  of  truth-telling  and 
the  attitude  of  fearlessness  are  gener- 
ally either  dominant  or  lacking  in  the 
child  before  he  enters  the  public  school. 
The  school  is  what  the  children  make  it, 
moral,  unmoral,  or  immoral,  according 
to  the  homes  they  come  from,  quite  as 
much  as  the  children  are  a  product  of 
the  school.  It  is  very  lovely  to  think  of 
childhood  as  the  age  of  innocence  and 
uncontaminatcd  virtue,  but  it  is  also  very 
dangerous ;  for  childhood  left  to  follow 
its  own  devices,  its  own  untaught  im- 
pulses, its  purely  animal  emotions,  is  very 
far  from  that  ideal  that  we  like  to  be- 
lieve it.  Our  morals  arc  very  largely  a 
matter  of  relationship  to  the  life  around 
us.  Thou  shalt  not  bear  false  witness, 
thou  shalt  not  kill,  thou  shalt  not  follow 
a  multitude  to  do  evil,  thou  shalt  not  op- 
press a  stranger,  thou  shalt  not  covet, — 
these  are  the  temptations  that  come  with 
community  life,  and  the  boy  and  girl  who 
go  to  school  are  assailed  on  all  sides  as 
never  before.  It  is  not  to  be  wondered 
at  that  they  fail  now  and  then. 

Ask  the  average  boy  in  the  juvenile 
court  why  he  will  not  steal  again,  and 
nine  times  out  of  ten  he  will  give  you 
precisely  the  same  answer:  "I  will  get 
in  jail."  To  my  mind,  that  is  an  indict- 
ment by  the  child  of  the  teaching  in  the 
home  and  the  school.    The  child  has 


learned  his  lesson  wrong,  a  lesson  un- 
consciously taught  by  parent  or  teacher: 
"Steal  all  you  can,  cheat  all  you  can,  so 
long  as  you  don't  get  caught."  It  is  the 
lesson  he  carries  with  him  through  life 
into  the  commercial  and  business  world, 
and  the  lesson  that  develops  many  of  our 
most  dangerous  criminals  in  the  world 
of  business  and  finance.  Their  intelli- 
gence (or,  if  it  fails,  the  same  intelli- 
gence of  shrewd  lawyers  ever  held  in  re- 
serve) makes  them  masters  of  the  art  of 
not  getting  caught,  and  like  the  delin- 
quent child,  getting  what  they  want  law- 
fully, if  they  can ;  lawlessly,  if  they  must. 

One  of  our  difficulties  is  to  overcome 
this  careless  teaching,  and  to  teach  the 
child  to  do  right  because  it  is  right;  be- 
cause he  hurts  himself  when  he  does 
wrong,  and  because  he  owes  it  to  him- 
self to  do  right;  because  it  is  weak  and 
cowardly  to  do  wrong,  and  because  it 
is  strong  and  brave  to  do  right.  The 
threat  of  a  mother  or  teacher  to  turn  the 
child  over  to  the  policeman  or  jailer  has, 
in  my  judgment,  started  as  many  crimi- 
nal careers  as  any  mistake  ever  made. 
It  is  well  to  hold  up  the  consequences  of 
evil  doing,  but  in  doing  this  the  unde- 
veloped mind  of  the  child  ha*  too  often 
accepted  it  as  the  real  motive  or  the  only 
motive  for  righteous  conduct. 

1  also  wish  to  contend  for  a  different 
definition  of  the  sins  of  childhood.  Ig- 
norance of  the  law  cannot  be  pleaded  as 
an  excuse  by  man ;  but  how  is  a  child  to 
know  until  he  is  taught,  and  why  con- 
demn thoughtlessness  and  ignorance  in 
the  same  terms  which  we  bestow  upon 
hardened  vice?  We  shall  deal  more 
justly  with  erring  youth,  and  more  wise- 
ly with  the  great  problem  of  zigzag  hu- 
man nature  if  we  look  upon  tlie  cardi- 
nal virtues  as  an  achievement,  rather 
than  a  heritage  lost  early  in  life. 

After  all,  the  protection  of  the  child 
against  immorality  in  his  life  depends 
upon  the  strength  of  his  character. 
Character  is  founded  upon  conscience, 
and  conscience  comes  from  the  develop- 
ment of  the  human  heart ;  therefore,  the 
necessity  for  moral  and  religious  train- 
ing, which  is  the  very  basis  of  all  our 
principal  education  and  the  most  import- 
ant part  of  it.  Thus  to  solve  these  diffi- 
culties of  childhood  and  youth  we  must 
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fall  back  upon  the  home,  the  school,  and 
the  Church ;  and  in  these  recent  times  of 
congested  cities  I  would  add  another  fac- 
tor,— the  neighborhood  itself.  We  have 
four  factors  in  the  development  of  char- 
acter and  childhood  which  I  should  put 
in  this  order:  (1)  the  home:  (2)  the 
Church;  (3)  the  school;  (4)  the  neigh- 
borhood. 

Of  course,  the  home  means  the  par- 
ents, the  Church  means  the  Word  of 
Cod,  or  other  ethical  training.  It  would 
be  well  if  wc  had  such  a  perfect  condi- 
tion of  society  that  we  could  depend  prin- 
cipally upon  the  home  and  the  Church 
for  this  moral  training;  but  how  is  that 
possible  when  there  are  hundreds  of 
thousands  of  children  without  homes  who 
are  left  to  shift  for  themselves  because 
of  the  ignorance  and  indifference  of  par- 
ents, or  through  some  economic,  social, 
or  political  condition?  Divorce,  deser- 
tion, drink,  ignorance,  poverty,  crime, 
and  evil  neighborhoods,  where  lawless- 
ness flourishes  through  bad  politics,  pro- 
vide an  example  and  environment  that 
is  a  constant  source  of  evil  to  child  life. 
It  is  hopeless  to  expect  these  children 
to  receive  instruction  from  the  natural 
source, —  father  and  mother.  For  similar 
reasons  they  are  without  religion  or 
church  influence. 

Now  the  state  is  in  certain  cases  as 
much  responsible  for  the  moral,  physic- 
al, and  mental  development  of  the  child, 
as  the  parent.  W  here  there  is  no  parent, 
or  where  the  parents  are  careless  or 
helpless  or  unable  to  discharge  their 
functions,  it  becomes  the  duty  of  the 
state  to  step  in.  Thus  wc  have  compul- 
sory school  laws,  child-labor  laws,  pro- 
bate-court laws,  juvenile-court  laws,  non- 
support  laws,  contributory-delinquent 
laws,  and  so  forth.  All  of  these  laws 
simply  represent  the  effort  of  the  state 
to  perform  its  duty  toward  the  child, 
just  as  the  clothing  and  fitting  of  a  child 
in  the  home  and  his  being  sent  to  Church, 
to  Sabbath  school,  or  to  the  public  school, 
represent  the  effort  of  the  parent  to  do 


precisely  the  same  thing.  The  state,  be- 
ing burdened  with  parental  responsibil- 
ity under  the  law  of  parens  patriot,  must 
take  a  hand  in  the  development  of  the 
child ;  and  since  the  most  important  fac- 
tor in  its  development  is  its  moral  char- 
acter, the  state  cannot  shirk  its  respon- 
sibility in  this  respect. 

Neither  can  we  leave  out  of  consid- 
eration the  importance  of  industrial 
training.  Just  in  proportion  as  wc  equip 
the  child  for  industrial  efficiency,  to 
that  extent  do  we  equip  him  for 
moral  efficiency.  Human  character  too 
weak  to  resist  temptation  is  a 
prolific  source  of  immorality.  There- 
fore, just  as  wc  equip  the  boy  and  girl 
by  practical  training  to  meet  the  real  con- 
ditions of  life  by  ability  to  care  for  them- 
selves through  honest  labor,  to  that  ex- 
tent do  we  really  strengthen  character 
and  reduce  the  chances  to  yield  to  tcmp- 
tation.  Medical  inspection  and  the  work 
of  the  visiting  nurses  alone,  through  the 
direction  of  the  schools,  can  do  more  for 
the  moral  welfare  of  the  children  of  this 
nation  than  all  the  children's  courts  can 
ever  do. 

One  of  two  things  seems  fairly  plain : 
either  wc  must  revise  our  ideas  of  what 
is  to  be  exacted  from  the  public  schools, 
or  we  must  reorganize  the  schools  upon  a 
very  different  and  much  broader  and 
more  expensive  foundation.  If  educa- 
tion is  to  be  made  not  merely  a  period  of 
schooling,  not  even  a  preparatory  course 
for  the  duties  of  life,  but  part  of  life  it- 
self, it  is  evident  to  even  a  cursory  ob- 
server that  the  profession  of  the  teach- 
er is  shortly  to  be  regarded  quite  as  se- 
riously as  that  of  the  physician  or  law- 
yer, and  remunerated  accordingly.  There 
must  be  many  more  classes,  and  instruct- 
ors who  are  specialists  in  the  subject 
with  which  they  deal.  Education  must 
be  made  so  fascinating  that  compulsory 
school  laws  and  truancy  officers  will  come 
to  be  regarded  as  anomalies. —  Reprinted 
from  the  Volume  of  Proceedings,  Na- 
tional Education  Association. 
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HE  change  in  the  atti- 
tude of  the  courts,  and 
in  the  whole  system  of 
procedure,  with  juvenile 
offenders,  is  one  of  the 
greatest  advances  in  civ- 
ilization that  have  been 
made  in  this  generation. 
Jdlt  is.  to  be  sure,  some- 
thing more  than  a  generation  since  boys 
under  fourteen  were  sentenced  to  death 
in  England  for  petty  crimes,  and  it  was 
in  1833  that  a  published  protest  against 
the  barbarity  of  the  treatment  of  children 
by  English  judges  was  made  by  an  Eng- 
lish schoolmaster.  But  it  is  not  long 
since,  in  our  own  country,  mere  chil- 
dren when  arrested  were  everywhere 
treated  as  criminals,  and  even  now  that 
state  of  things  is  not  entirely  unknown. 
But  an  amazing  advance  has  been  made 
toward  humaner  and  wiser  methods. 

Prevalence  of  Juvenile  Crime. 

The  increase  in  juvenile  crime  in  re- 
cent years  is  almost  incredible.  A  French 
writer  has  given  statistics  to  show  that 
such  crimes  increased  fourfold  in  France 
between  1826  and  1880.  Judge  Lindsey, 
of  Denver,  says  that  over  half  of  the 
inmates  of  reformatories,  jails,  and  pris- 
ons in  this  country  are  under  twenty. 
Another  judge  places  the  figure  still  high- 
er, and  says  that  from  65  to  70  per  cent 
of  the  criminals  going  through  the  courts 
are  between  the  ages  of  sixteen  and  twen- 
ty-five. An  English  prison  commission 
report  says  that  the  age  of  from  sixteen 
to  twenty  is  essentially  the  criminal  age, 
and  that  between  ten  and  sixteen  is  the 
most  important  age  for  the  care  and 
formation  of  character.  During  1908 
in  the  children's  court  of  the  first  divi- 
sion of  the  city  of  New  York  over  8,000 
boys  and  girls  under  the  age  of  sixteen 
were  convicted  of  offenses.  These  fig- 
ures suggest  how  vast  the  total  of  juve- 
nile offenders  must  be  throughout  the 
whole  country. 


They  force  upon  us  a  tremendous  con- 
viction that  the  causes  for  this  fearful 
prevalence  of  juvenile  crime  must  be  in- 
vestigated and,  so  far  as  possible,  re- 
moved, else  we  might  as  well  attempt  to 
bail  out  the  Gulf  of  Mexico  with  a  dipper 
while  mighty  rivers  continue  to  flow  in- 
to it.  Those  areas  in  cities  which  are  in- 
fested and  fester  with  vice  and  crime, 
fashionable  vices  which  the  idle  rich  make 
more  seductive  by  the  glamour  of  their 
wealth  and  position,  evil  tendencies  of 
many  kinds  ceaselessly  working  to  un- 
dermine character  and  make  criminals  of 
the  young, — need  to  be  dealt  with  in  tre- 
mendous earnestness  and  with  the  sanest 
wisdom.  But  until  the  causes  of  youth- 
ful crime  have  been  well-nigh  abolished, 
we  shall  have  the  problem  of  caring  for 
youthful  offenders. 

Moral  Responsibility  of  Juvenile  offenders. 

The  theory  that  crime  is  a  disease, 
though  worked  to  the  point  of  absurdity 
by  extremists,  has  grown  out  of  a  recog- 
nition of  the  fact  that  criminal  tenden- 
cies may  be  developed  by  evil  environ- 
ment, physical  defects,  or  other  causes, 
until  they  become  prevalent  and  persist- 
ent, if  they  do  not,  in  fact,  create  a  per- 
manent criminal  character.  It  strains  the 
common  sense  of  most  people  to  believe 
that  a  banker  of  unblemished  reputation 
and  a  lifetime  of  upright  business  deal- 
ings, who,  under  the  stress  of  temptation 
caused  by  his  own  bad  investments,  takes 
the  risk  of  surreptitiously  borrowing 
funds  from  his  bank,  thinking  he  can 
soon  repay  them,  and  thus  becomes  an 
embezzler,  is  entitled  to  be  absolved  from 
either  legal  or  moral  responsibility  on 
the  ground  that  his  crime  was  only  the 
result  of  a  disease.  So,  in  a  multitude  of 
other  cases.  But  when  a  boy  or  a  girl 
grows  up  in  the  slums,  with  nothing  but 
vice  and  crime  for  environment  and  ex- 
ample, criminal  tendencies  are  as  inevi- 
table as  physical  growth,  and  one  may 
well  think  long  and  carefully  before  at- 
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tempting  to  fix  the  measure  of  moral  re- 
sponsibility for  crimes  committed  by  one 
thus  literally  educated  to  a  criminal  ca- 
reer. The  enlightenment  of  to-day  is,  too 
slowly,  but  still  somewhat  rapidly,  bring- 
ing home  to  us  the  conviction  that  a  vast 
amount  of  juvenile  crime  is  the  direct  and 
inevitable  result  of  the  conditions  in 
which  these  unfortunate  criminals  have 
been  left  to  grow  up.  The  best  time  to 
save  them  is  before  they  have  even  begun 
to  go  wrong,  but  the  possibilities  of  sav- 
ing them  even  after  they  have  once  come 
into  the  grasp  of  the  law  for  evil  doing 
are  still  very  great,  and  it  is  at  this  point 
that,  thus  far,  most  of  the  efforts  to  save 
them  begin. 

Juvenile  Courts. 

Juvenile  courts  constitute  the  first  step 
in  the  practical  reform  of  procedure  in 
the  case  of  juvenile  offenders.  They 
have  come  rapidly  into  existence  in  the 
last  decade.  Separate  courts  for  juvenile 
offenders  originated  in  this  country. 
Massachusetts,  as  early  as  1863,  made  a 
provision  by  statute  for  separating  chil- 
dren's cases  from  those  of  adult  offend- 
ers, but  not  much  effect  seems  to  have 
been  given  to  this  law  for  a  considerable 
time  after.  New  York,  in  1877,  enacted 
that  children  under  sixteen  should  not  be 
put  into  the  company  of  adult  offenders, 
either  in  prison  or  court  room  or  vehicle, 
except  in  the  presence  of  proper  officials. 
In  1892  New  York  provided,  as  Massa- 
chusetts had  previously  done,  that  the 
cases  of  children  under  sixteen  should  be 
heard  and  determined  "separate  and  apart 
from  the  trial  of  other  criminals,"  and 
that  a  separate  docket  of  them  be  kept. 
In  1902,  the  first  separate  court  in  New 
York  for  children  under  sixteen  was  es- 
tablished. But  such  a  court  had  been 
previously  established  in  Illinois  in  1899. 
New  York  city  claims  to  be  the  first  to 
hold  its  sessions  in  a  building  of  its  own, 
and  also  to  have  a  separate  detention 
place  for  children  taken  into  custody  for 
any  reason.  Since  the  movement  began 
it  has  spread  rapidly.  The  children's 
court  of  Denver,  Colorado,  established 
soon  after  that  of  Chicago,  has,  by  the 
enthusiastic  work  of  Judge  Ben  B.  Lind- 
sey,  become  the  most  famous  of  all  the 
juvenile  courts.  A  large  number  of  cities 


in  this  country  now  have  courts  of  this 
kind,  while  foreign  countries  have  been 
quick  to  follow  the  lead.  The  official  re- 
port of  the  children's  court  of  New  York 
city  said  last  year  that  Great  Britain, 
France,  Austria,  Hungary,  Italy,  and 
other  nations  had  established  such  courts 
for  children,  and  that  Germany  already 
had  eighty-six  of  them.  Representatives 
of  nearly  every  civilized  country  in  the 
world  have  visited  the  children's  court 
of  New  York  to  study  its  methods. 

A  Probation  System  and  Methods. 

The  system  of  probation  is  the  most 
important  part  of  any  children's  court. 
Its  value  is  so  great  that  courts  have 
been  quick  to  adopt  it  for  many  adult 
offenders.  The  right  of  a  court  to  sus- 
pend sentence  on  one  who  has  been  con- 
victed was  held  to  be  inherent  in  a  court 
of  record  in  the  case  of  People  ex  rel. 
Forsyth  v.  Court  of  Sessions,  141  N.  Y. 
288,  36  N.  E.  386,  9  Am.  Crim.  Rep.  439, 
15  Am.  Crim.  Rep.  675,  23  L.R.A.  856; 
and  in  State  v.  Crook,  115  N.  C.  760,  20 
S.  E.  513,  29  L.R.A.  260;  while  in  other 
states  such  power  was  denied  in  Re 
Webb,  89  Wis.  354,  46  Am.  St.  Rep. 
846,  62  N.  W.  177,  9  Am.  Crim.  Rep. 
702,  27  L.R.A.  356;  Neal  v.  State,  104 
Ga.  509,  69  Am.  St.  Rep.  175,  30  S.  E. 
858,  42  L.R.A.  190;  and  People  ex  rel. 
Boenert  v.  Barrett,  202  111.  287,  95  Am. 
St.  Rep.  230,  67  N.  E.  23,  63  L.R.A.  82. 
But  some  states,  by  statutory  or  consti- 
tutional provisions,  expressly  confer  this 
power  upon  the  courts,  or  deny  it.  Such 
power  is,  however,  an  essential  element 
of  the  probation  system,  and  an  absolute 
necessity  to  any  dealing  with  juvenile  of- 
fenders as  wards  of  the  court  instead  of 
as  criminals.  The  methods  of  the  proba- 
tion system  are  by  no  means  uniform  in 
different  jurisdictions,  and  it  cannot  be 
said  that  the  officials  are  altogether 
agreed  as  to  them.  A  few  years  more  of 
experience  will,  no  doubt,  settle  some  of 
these  details  more  definitely.  But  the  re- 
sults of  the  probation  system  in  its  vari- 
ous forms  have  been,  not  merely  success- 
ful, but  overwhelmingly  so.  One  of  the 
probation  methods  which  has  attracted 
great  attention  is  what  is  called  the  "big 
brother"  movement.  This  system  enlists 
young  men  as  probation  workers,  each  of 
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them  having  one  boy  only  under  his  care. 
In  New  York  city  more  than  a  thousand 
young  men,  most  of  them  from  various 
men  s  church  organizations,  have  en- 
gaged in  this  work.  Paid  probation 
workers  are  employed  in  some  places,  vol- 
untary probation  workers  in  others,  and 
sometimes  both  working  in  the  same 
court.  Meetings  of  judges  and  other  of- 
ficers and  interested  persons  to  consider 
the  development  and  improvement  of  this 
system  have  become  common,  and  it  is 
clear  that  we  have  thus  far  seen  only  the 
beginnings  of  what  is  to  become  a  com- 
plete revolution  in  the  dealings  of  the 
state  with  juvenile  offenders.  The  last 
report  of  the  probation  commission  of 
New  York  state  shows  that  more  than 
9,000  were  placed  on  probation  during 
1909,  and  that  an  increasing  number  of 
courts  are  using  the  system.  The  report 
shows  the  need  of  it  in  rural  counties 
quite  as  much  as  in  the  cities.  In  the  ab- 
sence of  probation,  practically  the  only 
course  available  in  a  rural  county  is  com- 
mitment to  jail,  and  this  rarely  does  good, 
and  usually  harm. 

Should  Children's  Courts  be  Regarded  as 
Civil  or  Criminal. 

The  power  of  a  court  of  equity  to  pro- 
tect infants  even  from  their  own  parents, 
to  save  them  from  gross  ill-treatment  and 
cruelty  or  from  being  reared  in  immoral- 
ity, has  been  for  centuries  declared  and 
exercised  by  the  English  courts  of  chan- 
cery, as  shown  by  many  cases  reviewed  in 
a  note  in  37  L.R.A.  787.  The  question 
whether  a  children's  court  should  be  re- 
garded as  a  criminal  court  or  a  court  of 
chancery  has  not  been  entirely  free  from 
uncertainty.  The  New  York  city  chil- 
dren's court  was  established  as  a  court  of 
special  sessions,  and  the  children  are 
brought  before  it  by  arrest.  But  later 
laws  for  children's  courts  in  Buffalo, 
Rochester,  and  other  New  York  cities, 
make  them  courts  of  civil  instead  of  crim- 
inal procedure,  dealing  with  the  children, 
not  as  criminals,  but  as  wards  in  need  of 
the  care  and  protection  of  the  state.  This 
follows  the  lead  of  the  children's  courts 
in  the  Western  states,  nearly  aii  of  which 
are  created  as  tribunals  exercising  chan- 
cery jurisdiction,  rather  than  as  courts  of 
criminal  procedure.    The  system  which 


treats  the  children  as  wards  of  the  state, 
to  be  protected,  rather  than  as  criminals, 
and  saves  them  from  the  stigma  of  a 
conviction  for  crime,  is  unquestionably  in 
advance  of  a  system  that  treats  them  as 
criminals  and  deals  with  them,  however 
leniently,  as  convicts.  The  stigma  of  be- 
ing a  criminal  is  not  a  help  in  saving  a 
boy  from  a  criminal  career. 

There  has  been  much  opposition  to 
these  laws  for  saving  juvenile  offenders. 
Statutes  to  preserve  children  from  being 
dealt  with  as  criminals  have  been  at- 
tacked as  invasions  of  constitutional 
guaranties  relating  to  liberty,  involuntary 
servitude,  cruel  and  unusual  punishments, 
due  process  of  law,  and  the  right  to  jury 
trial.  It  is  not  strange  that  criminally  in- 
clined juveniles  should  fight  for  their 
freedom  from  restraint,  or  be  able  to  find 
lawyers  who  would  fight  for  them,  and 
probably  convince  themselves  that  they 
were  working  for  the  best  interests  of 
their  clients.  But  it  is  fortunate  that  the 
courts  have,  in  the  main,  upheld  these 
statutes,  and  thus  made  it  possible  to 
carry  on  the  work  of  saving  children 
from  crime,  instead  of  branding  and  im- 
prisoning them  as  criminals.  A  note  in 
18  L.R.A.(N.S.)  886,  reviews  the  cases 
which  have  stubbornly  fought  against  the 
constitutionality  of  these  statutes,  and 
shows  that  in  most  instances  the  courts 
have  upheld  the  laws.  On  such  questions 
as  those  of  jury  trial  and  due  process  of 
law  it  is  obvious  that  a  children's  court 
with  chancery  jurisdiction  escapes  some 
of  the  constitutional  difficulties  of  a  crim- 
inal court  in  dealing  with  a  child  as  a 
ward  of  the  court.  But  the  tendency  at 
present  is  toward  chancery  rather  than 
criminal  courts  for  children,  and  the  chief 
questions  as  to  the  constitutionality  of 
such  courts  are  substantially  settled. 

Training  Schools. 

Various  other  agencies  follow  or  sup- 
plement the  work  of  children's  courts  and 
the  probation  system,  by  finding  them 
suitable  homes  and  providing  them  suit- 
able schools  and  other  places  for  their 
care  and  training.  In  Kansas  City  a  boys' 
hotel  has  been  established,  where  boys 
who  are  earning  their  own  living  can  live 
in  a  decent  home  at  small  cost.  After 
using  for  this  purpose  an  old  residence 
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which  would  accommodate  forty  boys, 
and  after  the  demand  had  become  so 
great  that  more  than  two  hundred  boys 
were  turned  away,  a  successful  campaign 
to  raise  funds  for  an  adequate  boys'  hotel 
resulted  in  a  subscription  of  $60,000  for 
this  purpose.  Industrial  schools  have 
long  been  established,  to  which  juvenile 
offenders  have  been  committed,  but  most 
of  them  have  been  institutions  of  deten- 
tion, rather  than  homes.  A  most  remark- 
able advance  toward  the  ideal  for  this 
kind  of  an  institution  has  been  accom- 
plished at  Industry,  near  Rochester,  New 
York,  where  the  plans  of  the  superin- 
tendent, Franklin  H.  Briggs,  have  been 
carried  out  in  the  establishment  of  about 
thirty  homes  or  colonies,  each  containing 
about  twenty  boys  living  with  a  super- 
visor and  a  matron  in  what  closely  ap- 
proximates to  a  family  home.  The  boys 
have  school  work  for  several  hours  a  day 
and  reasonable  time  for  sports  and  recre- 
ation. In  working  hours  they  do  all  the 
work  of  their  respective  farms  as  well  as 
all  the  housework  in  their  homes.  About 
400  acres  of  land  are  used  for  the  various 
farms.  The  boys  of  each  home  have 
their  school  work  there,  and  work  and 


live  separate  from  the  other  colonies,  ex- 
cept when  they  meet  by  permission. 
There  are  no  barriers  to  prevent  running 
away,  but  the  spirit  of  loyalty  developed 
is  such  that  attempts  to  leave  are  rare. 
This  is  doubtless  the  most  successful  at- 
tempt yet  made  to  care  for  juvenile  wards 
of  the  state  in  a  large  institution,  because 
it  approximates  closely  to  family  life, 
which  is  always  recognized  as  the  ideal 
condition. 

The  George  Junior  Republics,  already 
famous,  and  increasing  in  number,  are 
working  with  different  methods  toward 
the  same  result,  and  training  children 
who  would  otherwise  become  criminals 
into  respectable  citizens. 

In  these  and  similar  ways  much  suc- 
cess is  already  achieved  in  training  juve- 
nile offenders,  and  those  who  are  inclined 
to  criminal  careers,  into  good  citizenship. 
All  these  agencies  have  begun  to  lead  the 
way  toward  a  new  era  in  which  children 
will  be  saved  from  most  of  the  conditions 
and  influences  which  now  breed  crimi- 
nals, and  in  which  even  most  of  those  who 
have  started  wrong  will  be  saved  from 
criminal  careers. 


THE  more  young  criminals  are  studied  the  often- 
er  the  question  is  asked  as  to  the  amount  of 
personal  responsibility  they  bear  for  their  crimes. 
It  is  generally  acknowledged  that  inheritance  and 
environment  have  far  more  to  do  with  the  production 
of  crime,  than  any  other  influence.  But  inheritance  is 
simply  the  effects  of  environment  transmitted.  We  are 
fond  of  saying,  "  Blood  will  tell,**  but  what  we  should 
say  is,  **  Environment  will  tell  whether  immediate  or 
transmitted  .  .  Because  of  the  feeling  that  juvenile 
crime  is  caused  by  an  environment  for  which  society 
in  general  is  responsible,  we  have  the  juvenile  court  as 
it  is  to-day. -Dr.  JAMES  A.  BRITTON. 
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BY  ALMOND  G.  SHEPARD 


ALTHOUGH  of  ancient 
origin,  the  status  of 
adoption  was  unknown 
at  common  law.  It  was, 
however,  known  to  the 
civil  law,  and  also  to 

□ f  many  ancient  countries 
-  where  neither  the  com- 
H  mon  law  nor  the  civil 
law  prevailed.  It  represents  a  relation 
similar  to  that  of  parent  and  child,  carry- 
ing with  it  all  the  rights  and  privileges  as 
well  as  the  duties  of  that  relation,  and  is 
usually,  although  not  always,  created 
with  the  consent  of  or  by  agreement  be- 
tween the  adoptive  parents  of  the  one 
part  and  the  natural  parents  or  ancestor 
of  the  other.  Where  these  agreements 
are  not  inimical  to  the  welfare  of  the 
child  concerned,  or  otherwise  violative 
of  public  policy,  they  are  sustained.  Of 
late,  however,  in  many,  if  not  all,  of  the 
states  this  status  has  been  authorized  by 
statute  to  be  created,  under  certain  cir- 
cumstances, without  the  consent  and 
even  against  the  consent  of  the  natural 
parents,  or  one  of  them,  the  adoptive 
parents,  of  course,  consenting  thereto. 
It  is  the  purpose  of  this  article  to  con- 
sider the  status  of  adoption  authorized  by 
these  later  statutory  provisions,  as  affect- 
ed by  the  failure  to  obtain  the  consent 
thereto  of  the  natural  parents. 

Power  of  State  to  Intervene  between  Parent 
and  Child. 

Adoption  involves  a  change  of  status 
primarily  affecting  the  rights  of  the 
adopting  parents,  the  natural  parents,  and 
the  child  concerned.  As  already  stated, 
it  is  statutory,  and  differs  widely  from 
orders  or  decrees  made  in  judicial  pro- 
ceedings temporarily  affecting  the  cus- 
tody of  the  child ;  as  an  order  or  decree 
of  adoption  is  much  broader  in  its  scope, 
since  it  utterly  and  for  all  time  termi- 


nates the  relation  between  the  child  and 
his  natural  parents,  and  establishes  simi- 
lar relations  between  the  child  and  his 
adoptive  parents.  The  natural  parents 
are  seriously  affected  by  such  an  order  or 
decree,  as  it  deprives  them  not  only  of 
the  right  to  the  care  and  custody  of  the 
child  and  to  his  earnings,  but  it  also 
severs  the  most  sacred  tie  known  to  civil- 
ization— a  tie  which  has  been  respected 
even  in  despotic  countries  and  in  ages 
when  the  general  property  rights  of  the 
citizen  received  but  scant  protection. 

The  rights  of  the  natural  parents  in 
their  children,  however,  are  not  absolute 
in  their  nature,  and  are  subject  to  regula- 
tion by  the  state.  Every  child  owes 
allegiance  to  the  government  of  the 
country  of  his  birth,  and  is  entitled 
to  the  protection  of  that  govern- 
ment, which  should  consult  his  wel- 
fare, comfort,  and  interests  in  regulating 
his  custody  during  minority.  It  is  the 
duty  of  the  state  of  the  child's  domicil 
to  act  as  parens  patriee,  to  the  extent,  at 
least,  of  finding  a  home  and  protector  for 
every  child  within  its  borders.  In  recog- 
nition of  this  duty,  as  already  stated, 
nearly,  if  not  all,  the  states  have  provided 
by  statute  for  the  adoption  of  children 
domiciled  therein,  both  with  and  without 
the  consent  of  their  natural  parents.  Or- 
dinarily, however,  the  state  intervenes 
only  upon  the  destitution  and  necessity  of 
the  child.  In  such  cases,  at  least,  the 
state  has  the  power  to  create  a  status  of 
adoption  as  to  infants  within  its  borders 
whenever  a  petition  for  adoption  is 
brought  by  a  domiciled  inhabitant  there- 
of, and  in  some  jurisdictions  when 
brought  by  a  nonresident,  which  refers  to 
an  infant  therein  in  need  of  the  protec- 
tion of  the  state.  Interfering,  however, 
as  they  do  with  the  rights  of  the  natural 
parents,  adoption  proceedings  should  be 
in  the  nature  of  judicial  proceedings,  and 


391 


Digitized  by  Google 


392 


Case  and  Comment 


based  upon  actual  or  constructive  notice 
to  the  natural  parents.1 

Abandoned  Child. 

The  general  requirement  as  to  notice 
to  the  natural  parents,  however,  does  not 
apply  in  all  cases.  Thus,  where  the  nat- 
ural parents  have  abandoned  their  child 
and  left  him  a  charge  upon  the  state,  or 
he  has  been  taken  from  their  custody  by 
judicial  proceedings  on  the  ground  of  im- 
proper guardianship,  unless  the  statute 
relating  to  adoption  expressly  requires 
notice  to  the  natural  parents;' or  where 
expressly  dispensed  with,  notice  is  not 
necessary ;  the  theory  being  that  the  nat- 
ural parents  have  forfeited  all  their 
rights  in  the  child  and  are  no  longer 
legally  interested  in  orders  or  decrees 
thereafter  made  concerning  him.* 

As  affecting  the  jurisdiction  of  the 
court,  notice  to  the  natural  parents  of 
proceedings  to  adopt  an  abandoned  child, 
is  not  necessary  where,  by  statute,  notice 
of  such  proceedings  is  dispensed  with. 
The  fact  of  abandonment  judicially  de- 
termined is,  however,  essential  to  the  ju- 
risdiction of  the  court,  but  it  is  not  neces- 
sary that  it  should  be  determined  upon 
proper  evidence  or  in  accordance  with 
the  truth,  as  mere  error  in  that  regard 
will  not  affect  the  jurisdiction,  the  ques- 
tion of  jurisdiction  not  being  dependent 
upon  whether  the  court  rightly  or  wrong- 
ly determined  a  question  of  fact  upon 
which  its  jurisdiction  depended.  Upon 
the  fact  being  established  that  the  parent 
has  abandoned  his  child,  he  is  deemed  to 


»  Stearns  v.  Allen,  183  Mas?.  404,  97  Am.  St. 
Rep.  441,  67  N.  E.  349;  Schiltz  v.  Roenitz,  86 
Wis.  31,  39  Am.  St.  Rep.  873,  56  N.  W.  194, 
21  L.R.A.  483;  Sullivan  v.  People,  224  111.  468, 
79  N.  E.  695;  Winans  v.  Luppie,  47  N.  J.  Eq. 
302,  20  Atl.  969  ;  Beatty  v.  Davenport,  45  Wash. 
555,  122  Am.  St.  Rep.  937,  88  Pac.  1109.  13 
A.  &  E.  Ann.  Cas.  585;  Re  Sleep,  6  Pa.  Dist. 
R.  256. 

*  Re  Larson,  31  Hun,  539 ;  Omaha  Water 
Co.  v.  Schamel,  78  C.  C.  A.  68,  147  Fed.  504; 
Von  Beck  v.  Thomsen,  44  App.  Div.  373,  60 
N.  Y.  Supp.  1094,  affirmed  without  opinion,  in 
167  N.  Y.  601,  60  N.  E.  1121;  Dupre's  Succes- 
sion. 116  La.  1090.  41  So.  324;  Edds's  Appeal, 
137  Mass.  346;  Tiffany  v.  Wright.  79  Neb.  10, 
112  N.  W.  311 ;  Leonard  v.  Honisfager.  43  Ind. 
App.  607.  88  N.  E.  91;  Egoff  v.  Madison 
County,  170  Ind.  238,  84  N.  E.  151. 


have  thereby  relinquished  all  parental 
right  to  be  consulted  in  respect  to  the 
child's  welfare.8  And  where  the  proceed- 
ing to  adopt  is  based  upon  the  charge 
that  the  natural  parents  have  abandoned 
the  child  concerned,  the  validity  of  the 
proceeding  does  not  depend  upon  notice 
to  such  parents ;  the  question  of  abandon- 
ment being  one  of  fact,  and  if  found  by 
the  court  to  exist,  the  jurisdiction  is 
complete  * 

But  where  the  question  was  directly 
raised  by  one  of  the  natural  parents,  who 
received  no  notice  of  adoption  pro- 
ceedings based  upon  the  claim  that  he 
had  abandoned  his  child,  it  was  asserted 
that  a  court  could  not  be  clothed  with  au- 
thority to  decree  that  a  parent  had  de- 
serted his  child  and  forfeited  his  parental 
rights,  without  notice  to  him.6 

Illegitimate  Child. 

As  the  mother  of  an  illegitimate  child 
has  all  the  parental  rights  of  other  par- 
ents, she  is  entitled  to  notice  of  proceed- 
ings to  adopt  the  child.6  Her  consent  to 
the  adoption  is  sufficient,  although  at  the 
time  of  giving  the  consent  she  is  a 
minor.7  The  consent  of  the  father  of  an 
illegitimate  child  is  not  sufficient,6  even 
though  he  has  previously  legitima- 
tized the  child.6*  And  it  is  not  neces- 
sary to  give  him  notice  of  proceedings 
to  adopt  such  a  child.9 

Where  the  custody  of  an  illegitimate 
child  was  taken  from  the  mother  on  the 
ground  of  her  misconduct,  neglect,  crime, 
drunkenness,  and  other  vices,  after  due 
notice  to  her,  and  she  acquiesced  therein 
for  a  considerable  period  of  time,  and 
permitted  the  child  to  be  supported  as  a 


>  Parsons  v.  Parsons,  101  Wis.  76,  70  Am. 
St.  Rep.  894,  77  N.  W.  147. 

♦  Nugent  v.  Powell,  4  Wyo.  173,  62  Am.  St. 
Rep.  17.  33  Pac.  23.  20  L.R.A.  199. 

6  Sullivan  v.  People,  224  III.  468,  79  N.  E. 
695. 

8  Purinton  v.  Tamrock,  195  Mass.  187,  18 
L.R.A.(N.S.)  927.  80  N.  E.  802;  Re  Sleep, 
6  Pa.  Dist.  R.  256. 

f  Re  Bush,  47  Kan.  264,  27  Pac.  1003. 

•  Allison  v.  Bryan  (Okla.)  109  Pac.  934,  — 
LR.A.(N.S.)  — . 

•H  Allison  v.  Bryan,  109  Pac.  934,  — 
L.R.A.(N.S).  — . 

•Gibson's  Appeal,  154  Mass.  378,  28  N.  E. 
296. 
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auper  by  the  commonwealth,  she  was 
eld  not  entitled  to  notice  of  proceedings 
to  adopt  him.10 

Upon  the  abandonment  of  an  illegiti- 
mate child  by  a  mother,  adoption  pro- 
ceedings may  be  sustained,  and  the  child 
adopted  and  transferred  to  his  adoptive 
parents,  although  the  mother  appears  in 
the  proceedings  and  objects  thereto.11 
And  even  as  against  the  mother's  con- 
sent, where  such  proceeding  is  author- 
ized by  statute,  the  father  of  an  illegiti- 
mate child  may  legitimatize  the  child  and 
thereby  obtain  the  right  to  his  care  and 
custody,  even  though  the  mother  is  of 
good  moral  character  and  is  qualified  to 
give  the  child  a  good  home.1"  At  first 
glance  this  proposition  would  seem  to  be 
opposed  to  the  general  rule  relative  to 
the  adoption  of  children.  It  may,  how- 
ever, be  reconciled  on  the  theory  of  a 
distinction  between  adoption  proceedings 
and  proceedings  to  legitimatize  an  ille- 
gitimate child.  The  latter  proceedings 
do  not  deprive  the  mother  of  her  rights 
as  mother  to  the  child,  although  by  such 
proceedings  the  father  may  gain  a  pre- 
dominant right  to  the  care  and  custody 
of  the  child.  This  distinction  is  made  in 
a  case  decided  by  the  Oklahoma  Court 
since  the  preparation  of  this  article."* 

What  Amounts  to  Abandonment 

In  view  of  the  statutory  provisions  au- 
thorizing the  adoption  of  abandoned  chil- 
dren, it  is  of  importance  to  determine  the 
meaning  of  the  term  "abandoned"  as  thus 
employed.  No  attempt  has  been  made 
by  statute  to  define  the  term,  and  but  few 
attempts  so  to  do  have  been  made  by 
the  courts.  It  has,  however,  been  held 
that  the  statutory  notion  of  abandonment 
does  not  necessarily  imply  that  the  parent 
has  deserted  the  child  or  even  ceased  to 
feel  any  concern  in  its  interests.  It  may 
fairly  import  any  conduct  on  the  part  of 


the  parent  which  evidences  an  established 
purpose  to  forego  the  parental  duties  and 
relinquish  the  parental  claims  to  the  child, 
and  when  such  an  abandonment  is  once 
shown  to  have  existed,  it  becomes  a  ju- 
dicial question  whether  it  thereafter  has 
been  terminated,  or  can  be  terminated 
consistently  with  the  welfare  of  the 
child." 

But  a  parent  cannot  be  said  to  have 
abandoned  her  child  where  she  has  made 
careful  provision  for  it,  and  secured  a 
home  and  caretaker ;  as  an  abandonment 
is  to  foresake  entirely,  to  renounce  and 
forsake, — to  leave  with  a  view  never 
to  return.14  A  few  cases  in  which 
the  court  has  determined  that  a  child 
has  not  been  abandoned  within  the 
terms  of  such  statutes  are  hereafter  con- 
sidered as  affecting  the  question  of  the 
conclusiveness  of  the  order  or  decree  of 
adoption ;  no  attempt  to  define  the  term, 
however,  is  made  in  these  cases. 

Nonresidence  of  Parent. 

The  fact  that  the  natural  father  is  a 
nonresident  of  the  state  is  no  reason  for 
not  giving  him  notice,  actual  or  construc- 
tive, of  proceedings  to  adopt  his  child ; 
and  such  proceedings  if  not  based  upon 
notice  to  him,  or  without  securing  his 
consent  to  the  adoption,  are  invalid  and 
subject  to  collateral  attack  by  him  for 
that  reason."  But  notice  by  publication 
to  a  nonresident  father  is  sufficient  where 
the  adoptive  parents,  the  child,  and  the 
child's  natural  mother,  are  within  the 
state  in  which  the  proceeding  is  had,  and 
consent  thereto." 

Where  Parents  are  Divorced  or  Live 
Separate. 

Ordinarily  the  mere  fact  that  the  par- 
ents are  not  living  together,  or  are  di- 
vorced, presents  no  tenable  ground  for 


w  Purinton  v.  Tamrock,  195  Mass.  187,  18 
L.R.A.(N.S.)  927,  80  N.  E.  802. 

"  Richards  v.  Mattcson,  8  S.  D.  77.  65  N.  W. 
428;  Winans  v.  Luppie,  47  N.  J.  Eq.  302,  20 
Atl.  969. 

"Allison  v.  Bryan.  21  Okla.  557,  97  Pac. 
282,  18  L.R.A.(N.S.)  931. 

»V4  Allison  v.  Bryan,  109  Pac.  934,  - 
L.R.A.(N.S.)  — . 


"Winans  v.  Luppie,  47  N.  J.  Eq.  302,  20 
Atl.  969. 

"  Booth  v.  Van  Allen,  7  Phila.  401.  And 
see  remarks  of  Marshal,  J.,  in  Parsons  v.  Par- 
sons, 101  Wis.  76. 

»  Fiirgeson  v.  Jones,  17  Or.  204,  11  Am.  St. 
Rep.  808,  20  Pac.  842,  3  L.R.A.  620. 

18  Stearns  v.  Allen,  183  Mass.  404,  97  Am. 
St.  Rep.  441,  67  N.  E.  349. 
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denying  to  either  of  them  the  right  to 
notice  of  proceedings  to  adopt  their  child, 
and  the  right  to  be  heard  therein,  even 
though  the  parent  having  the  custody  of 
the  child  consents  to  his  adoption.  As 
regards  the  right  to  notice,  it  is  imma- 
terial that,  by  a  decree  of  divorce,  the 
custody  of  the  child  is  given  to  one  of 
the  parents,  who  consents  to  the  adop- 
tion. As  already  seen,  a  decree  affecting 
the  temporary  custody  of  a  child  is  not 
followed  by  the  same  consequences  as  is 
a  decree  of  adoption.  The  mere  fact  that 
one  of  the  parents  is  temporarily  de- 
prived of  the  custody  of  a  child  is  no 
basis  for  the  absolute  and  utter  depriva- 
tion of  all  parental  rights  in  a  child,  with- 
out notice  or  opportunity  to  be  heard.17 

But  a  divorce  of  the  parents  may,  by 
a  statutory  provision  to  that  effect,  render 
unnecessary  the  giving  of  notice  to  the 
parent  who,  by  the  decree  of  divorce,  is 
deprived  of  parental  rights  to  the  custody 
of  the  child,  and  who  does  not  thereafter 
contribute  to  his  support ;  and  the  adopt- 
ion proceeding  in  such  cases  is  sufficient, 
as  affecting  the  child's  right  of  in- 
heritance, although  not  based  upon  the 
consent  of  or  notice  to  the  divorced  pa- 
rent who  did  not  have  the  custodv  of  the 
child." 

A  divorce  granted  the  mother  on  the 
ground  of  desertion  by  the  father,  to- 
gether with  his  absence  and  the  failure 
upon  his  part  to  thereafter  render  pa- 
rental assistance  or  aid  to  the  child,  makes 
a  sufficient  case  of  desertion  of  both 
mother  and  child  to  sustain  proceedings 
to  adopt  the  child  based  merely  upon  the 
consent  of  the  mother.1* 

The  consent  of  the  mother  of  a  child 
to  its  adoption  by  another  has  been  held 
to  be  necessary  only  when  she  is  living 
with  her  husband,  or  has  the  custody  and 
control  of  her  child;  and  such  notice  is 
not  necessary  when  she  is  living  separate 
and  apart  from  her  husband,  who  has 
the  charge  and  control  of  the  child.10 


"Willis  v.  Bell,  86  Ark.  473,  111  S.  W.  806; 
Miller  v.  Higgins  (Cal.)  Ill  Pac.  403. 

"  Re  Williams,  102  Cal.  70,  41  Am.  St.  Rep. 
163,  36  Pac.  407.  And  see  Hopkins  v.  An- 
trobus,  120  Iowa,  21,  94  N.  W.  251. 

"Baker  v.  Strahorn,  33  111.  App.  59. 

"James  v.  James,  35  Wash.  655,  77  Pac. 
1082. 


This  doctrine  was  asserted  by  the  court  in 
a  case  where  in  one  of  the  adoptive  par- 
ents was  seeking  to  invalidate  the  adop- 
tion on  the  ground  of  want  of  notice  to 
the  mother.  It  is  very  questionable 
whether  the  court  would  apply  this  rule 
where  the  mother  herself  was  attacking 
the  adoption  proceedings  on  this 
ground.*1 

Conclusion  of  Proceeding  upon  Nonconsenting 
Parent  or  Stranger. 

In  jurisdictions  where  the  rule  prevails 
that  notice  to  the  natural  parents  of  aban- 
doned children,  of  proceedings  for  their 
adoption,  is  unnecessary,  such  proceed- 
ings are  held  not  to  be  conclusive  upon 
a  parent  not  receiving  notice  thereof,  and 
not  appearing  therein,  and  by  a  proper 
proceeding  such  parent  is  permitted  to 
litigate  the  question  of  abandonment  and 
to  have  reopened  the  order  of  adoption.** 
A  judgment  of  adoption  based  upon  a 
finding  of  abandonment  is  not  necessarily 
conclusive  upon  a  parent  who  had  no  no- 
tice of  the  proceeding,  and  the  proceed- 
ing may  be  avoided  by  showing  the  non- 
existence of  the  fact  of  abandonment  up- 
on which  the  jurisdiction  depended.** 
And  an  order  of  adoption  based  upon  the 
claim  that  a  child  has  been  abandoned 
and  that  the  residence  of  its  parents  is 
unknown  will  be  set  aside  where  the  claim 
is  false,  fraud  having  been  practised  upon 
the  court  in  that  respect.*4  So,  an  order 
for  the  adoption  of  a  child  based  upon  the 
consent  of  the  father,  without  notice  to 
the  mother,  on  the  claim  that  she  had 
deserted  the  child,  will  be  set  aside  upon 
her  petition,  where  the  claim  of  abandon- 
ment is  false  and  is  disproved  by  her.*1 
Likewise  adoption  proceedings  based  up- 
on the  false  claim  that  the  mother 


«Beatty  v.  Davenport,  45  Wash.  555,  122 
Am.  St.  Rep.  937,  88  Pac.  1109,  13  A.  &  E 
Ann.  Cas.  585. 

**  Parsons  v.  Parsons,  101  Wis.  76,  70  Am. 
St.  Rep.  894,  77  N.  W.  147 ;  Schiltz  v.  Roenttz, 
86  Wis.  31,  39  Am.  St.  Rep.  873,  56  N.  W. 
194.  21  L.R.A.  483;  Booth  v.  Van  Allen,  7 
Phila.  401;  Re  Olson,  3  Ohio  N.  P.  304;  Re 
Carter,  77  Kan.  765,  93  Pac.  584;  Lee  v.  Back. 
30  Ind.  148. 

"Nugent  v.  Powell,  4  Wyo.  173,  62  Am. 
St.  Rep.  17,  33  Pac.  23,  20  L.R.A.  199. 

**  Booth  v.  Van  Allen,  7  Phila.  401. 

»  Re  Olson,  3  Ohio  N.  P.  304. 
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has  abandoned  her  child,  are  void  as  to 
the  mother  where  she,  at  the  time,  was 
a  resident  of  the  state,  and  no  notice  of 
any  kind  was  given  her  of  the  proceed- 
ings, and  she  had  not  consented  thereto.** 

Any  false  allegation  in  the  petition  of 
the  adoptive  parent  that  the  natural  par- 
ents have  abandoned  the  child  is  a  fraud 
upon  the  court,  and  a  decree  of  adoption 
based  upon  such  a  petition  will  have  no 
effect  upon  the  rights  of  the  natural  par- 
ents, who  had  no  notice  thereof."*  And 
the  mother  of  a  child  of  whose  custody 
she  has  been  unlawfully  deprived  by  the 
father,  may  collaterally  attack  adoption 
proceedings  based  upon  the  consent  of 
the  father  and  the  false  claim  that  the 
mother  had  abandoned  the  child,  although 
she  was  not  a  resident  of  the  state,  where 
no  notice  of  the  adoption  proceeding  was 
given  her  and  her  residence  was  known 
to  the  parties  to  the  proceeding.** 

So,  where  a  father,  after  a  quarrel  with 
his  wife,  left  her  and  went  to  another 
state,  where  he  obtained  employment  and 
from  whence  he  continued  to  support  his 
wife  and  family,  his  act  did  not  amount 
to  abandonment  of  his  child,  and  hence 
the  adoption  of  the  child  based  upon  the 
consent  of  the  mother  and  the  claim  of 
abandonment  by  the  father  was  no  bar  to 
habeas  corpus  proceedings  by  the  father 
for  the  custody  of  the  child.*9 

A  stranger  to  the  proceeding  may  also 
collaterally  attack  the  judgment  of  adop- 
tion where  it  is  invalid,  because  no  notice 
of  the  proceeding  was  given  the  natural 
parents  and  they  did  not  appear  therein 
or  consent  thereto.*1 

Parties  to  the  Proceedings  and  Their  Privies. 

But  although  such  proceedings  may,  on 
the  ground  of  failure  to  obtain  the  con- 
sent of,  or  give  notice  to  the  natural 


*•  Re  Carter.  77  Kan.  765,  93  Pac.  584 

"Lee  v.  Back,  30  Ind.  148. 

*•  Bcatty  v.  Davenport,  45  Wash.  555,  122 
Am.  St.  Rep.  937,  88  Pac.  1109,  13  A.  &  E. 
Ann.  Cas.  585. 

50  People  ex  rel.  Cornelius  v.  Callan,  124  N. 
Y.  Supp.  1074. 

"Taber  v.  Douglass,  101  Me.  363,  64  Atl. 
653;  Beatty  v.  Davenport,  45  Wash.  555,  122 
Am.  St.  Rep.  937,  88  Pac.  1109,  13  A.  &  E 
Ann.  Cas.  585. 


parents,  be  successfully  attacked  by  the 
natural  parents,  or  even  a  stranger,  it  is, 
however,  different  as  to  parties  to  the 
proceedings  and  also  their  heirs,  privies, 
or  personal  representatives,  none  of 
whom  are  entitled  to  attack  a  judgment 
of  adoption  because  based  upon  proceed- 
ings of  which  no  notice,  actual  or  con- 
structive, was  given  the  natural  parents.** 
Proceedings  to  avoid  a  judgment  of 
adoption  on  the  ground  that  the  child  was 
not  an  abandoned  child,  the  parents  hav- 
ing received  no  notice  of  the  proceeding, 
are  of  an  equitable  nature,  and  after  the 
lapse  of  many  years  during  which  time 
the  status  of  the  child  has  been  recog- 
nized as  legally  fixed  by  the  judgment  of 
a  court  of  competent  jurisdiction  by  all 
the  parties  to  the  proceeding,  neither  the 
parties  nor  their  privies  are  entitled  to 
apply  to  the  equitable  powers  of  the  court 
to  have  declared  void  the  proceedings,  for 
failure  to  give  notice  to  the  natural  par- 
ents.** 

Conclusion. 

In  conclusion  it  may  be  said  that  adop- 
tion statutes  are  humane  provisions  in- 
tended primarily  for  the  protection  and 
well-being  of  helpless  and  homeless  chil- 
dren. To  effectuate  this  laudable  object, 
the  provisions  should  be  liberally  con- 
strued, and  the  parties  thereto  and  their 
privies  should  be  denied  the  right  to  col- 
laterally assail  the  proceeding.  When, 
however,  as  is  frequently  the  case,  the 
attempt  is  made  to  pervert  these  benign 
provisions  to  a  purpose  foreign  to  their 
object,  and  to  use  them  to  sever  the  rela- 
tion of  parent  and  child,  generally  to 
intrench  one  of  the  parents  or  other  rela- 
tive in  their  possession  and  custody,  the 
statute  should  not  receive  the  same  liberal 
construction,  but  should  be  so  construed 
as  to  preserve  to  each  parent  the  right 
to  be  heard  in  a  proceeding  so  materially 
affecting  them  and  their  offspring. 


»  Woodward's  Appeal,  81  Conn.  152.  70  Atl. 
453;  Sullivan  v.  People,  224  III.  468,  79  N.  E. 
695 ;  Ross  v.  Ross.  129  Mass.  243,  37  Am.  Rep. 
321 ;  Coleman  v.  Coleman,  81  Ark.  7.  98  S.  W. 
733;  Nugent  v.  Powell,  4  Wyo.  173.  62  Am. 
St.  Rep.  17,  33  Pac.  23,  20  L.R.A  199. 

*•  Parsons  v.  Parsons,  101  Wis.  76,  70  Am. 
St  Rep.  894,  77  N.  W.  147. 
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To  take  a  child  from  his  parents  and 
consign  him  absolutely  to  the  care  and 
control  of  another  is  a  serious  step  for  a 
court  to  take,  a  step  which  should  never 
be  taken  except  after  a  full  and  complete 
hearing,  and  then  only  for  clearly  good 
reasons.  Except  in  such  cases  the  neces- 
sities and  well-being  of  the  social  state 
do  not  require  the  severing  of  the  pa- 
rental tie,  and  is  more  to  be  conserved  by 
protecting  and  fostering  it.  For,  after 
all,  no  one  is  as  competent  to  understand 


a  child  as  are  his  natural  parents ;  no  one 
as  well  qualified  to  aid  him  in  overcoming 
his  atavistic  tendencies.  With  a  better 
understanding  of  his  weaknesses,  and 
greater  patience  because  of  such  under- 
standing, and  a  greater  affection  arising 
from  the  parental  relation,  the  natural 
parents,  unless  clearly  undeserving,  are 
more  apt  than  adoptive  parents  to  be  suc- 
cessful in  rearing  children  to  good  man- 
hood and  womanhood. 


i  i'  I  ^HE  children  are  the  seed  com  of  the  nation, 
X  and  it  was  Jefferson  Davis  himself  who  an- 
nounced to  his  compeers,  'We  must  not  grind 
the  seed  corn.'  The  state  has  a  right  in  this  matter, 
because  the  interests  of  the  state  are  concerned.  Of 
course,  you  know  that  amongst  the  Greeks  the  idea 
of  the  state  took  the  very  first  importance  in  fact. 
Among  the  Spartans  that  position,  that  the  interests 
of  the  state  were  absolutely  supreme,  took  such  a 
definite  and  sovereign  position  that  they  assumed  the 
right  even  to  destroy  defective  children.  In  our  de- 
mocracy we  do  not  take  so  radical  a  view,  but  still 
the  same  principle  holds.  It  is  the  opinion  of  the 
best  thinkers  since  the  beginning  of  government,  that 
the  state  has  a  right  to  perpetuate  its  own  life,  and  in 
saving  the  children  from  undue  work, — work  coming 
upon  them  at  a  time  when  they  are  simply  develop- 
ing to  become  citizens, — the  state  is  only  taking  that 
right  which  has  been  accorded  to  her  by  the  best 
thinkers  of  the  race."— EDWIN  MARKHAM. 

A  —  \M 
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Surgery  as  an  Aid  to  Law  and 
Morals. 

TT  T  is  now  a  commonplace  of  medical 
"  and  reform  literature,  says  the  Rec- 
ord Herald,  that  much  truancy  and  juve- 
nile deliquency  may  be  due  not  to  "de- 
pravity," but  to  some  physical  or  mental 
defect.  A  school  boy  may  be  inattentive 
because  of  an  abnormal  growth,  of  dif- 
ficulty in  breathing,  or  hookworm  poison- 
ing. A  child  may  seem  "vicious"  when 
it  is  only  morally  or  physically  defective, 
in  need  of  cure,  proper  feeding,  surgical 
treatment. 

In  Chicago  they  have,  in  connection 
with  the  juvenile  court,  a  limited  medical 
service  for  the  examination  of  the  physic- 
al and  mental  traits  of  delinquents. 
The  experiment  has  not  been  tried  suf- 


the  daily  press. 


ficiently  to  warrant  large  conclusions, 
but  in  time  valuable  data  will  be  collected 
and  additional  knowledge  gained  as  to 
the  relation  between  crime  and  inherited 
or  acquired  defects  in  body  and  mind. 

It  is  interesting  to  know  that  in  New 
York  the  subject  of  surgical  or  medical 
treatment  as  a  cure  for  truancy  and  de- 
linquency is  now  receiving  due  attention, 
and  that  benevolent  persons  arc  prepared 
to  equip  a  laboratory,  clinic,  and  even  a 
farm  in  the  country,  for  the  proper  hand- 
ling, after  examination  and  "first  aid," 
of  little  patients  requiring  elaborate  care. 

Recreants  brought  to  the  children's 
court  in  New  York  city  whose  delin- 
quency is  attributed  to  physical  causes 
will  be  examined  by  experts.  Surgery 
will  be  employed  for  minor  afflictions, 
with  the  consent  of  the  parents  and  the 
presiding  officer  of  the  children's  court. 

"It  should  be  understood  that  surgical 
work  is  a  detail  of  the  plans,"  says  Dr. 
Schlapp.  "Medicine,  rather  than  sur- 
gery, and  healthful  surroundings  while 
the' patient  is  under  treatment,  will  be 
depended  upon  to  effect  cures.  The  con- 
sent of  all  concerned  being  secured,  a 
patient  suffering  from  growths  in  the 
nose  which  obstruct  proper  breathing,  en- 
larged or  inflamed  glands  in  the  throat, 
or  minor  ailments  that  oftenest  are  the 
results  of  inherited  taints,  will  be  recom- 
mended for  surgical  treatment." 

"If  children  having  such  physical  char- 
acteristics aren't  taken  care  of,"  say  the 
officers  of  the  children's  society,  "they 
are  apt  to  develop  into  habitual  crimi- 
nals. The  examinations  are  to  be  most 
conservative,  and  no  operations  are  to  be 
undertaken  except  in  cases  where  they 
can  reasonably  be  expected  to  cure  men- 
tal deficiency." 

Surgical  operations  were  once  faceti- 
ously suggested  as  a  means  of  putting  a 
sense  of  humor  into  dull  people.  The 
idea  of  surgical  operations  to  put  the 
moral  sense  or  the  "will  to  do  good"  into 
erring  children  is  neither  paradoxical  nor 
humorous. 

But  there  are  accidental  criminals,  the 
victims  of  disease  and  injury.    If  sci- 
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ence  by  cure  or  operation  can  restore  such 
victims  to  sanity  and  morality,  they 
should  have  their  liberty  upon  assurance 
by  competent  authority  of  their  entire 
restoration.  A  thief  whom  an  operation 
can  remake  a  respectable  man  should  not 
expiate  his  misfortune  by  a  term  in  pris- 
on. Science  teaches  charity  and  also 
sense. 

More  Law  than  Restraint. 

©TUDENTS  of  sociology,  says  the  Ha- 
verhill  Gazette,  have  become  con- 
vinced of  the  existence  of  one  stumbling- 
block.  There  is  too  much  law  for  the 
boy.  If  the  youngster,  in  a  city  of  mod- 
erate size,  cuts  any  capers  due  to  juve- 
nile effervescence  and  a  spirit  of  mis- 
chief, rather  than  to  criminal  intent,  the 
chances  are  that  he  will  be  dragged  into 
court. 

There  has  been  a  wide  departure  from 
the  practices  of  the  immediate  past,  when 
a  youngster  was  kept  busy  learning  the 
fundaments  of  a  profession  or  a  trade. 
The  change  has  been  to  the  disadvantage 
of  the  country.  We  have  evolved  to 
the  point  where  the  boy  is  given  no  op- 
portunity to  "effervesce"  without  run- 
ning the  risk  of  arrest.  There  should  be 
more  restraint  and  less  law. 

The  Duluth  Tribune  cites  such  an  in- 
stance, where  a  boy  was  placed  "on  pro- 
bation," with  a  charge  of  disorderly  con- 
duct written  against  him,  because  he 
threw  a  snowball  into  the  ear  of  a 
grouchy  dyspeptic  who  had  involunta- 
rily offered  himself  as  a  target  for  the 
youngster's  marksmanship.  In  the 
opinion  of  a  famous  judge  of  juveniles 
the  great  proportion  of  juvenile  offenses 
can  be  traced  to  one  of  two  things : 

(1)  Inability  of  parents  to  meet  their 
responsibilities. 

(2)  Inadequacy  of  society  and  the 
public  school  system  to  fulfil  require- 
ments. 

The  trouble  with  the  boys  is  that  they 
have  no  steady  occupation  to  confine  their 
activities.  They  are,  in  some  respect, 
like  nine  tenths  of  the  women  who  parade 
their  troubles  in  the  divorce  courts.  They 
have  no  responsibilities.  Anyone  who 
will  take  the  trouble  to  round  up  the  boys 
of  any  city  after  school  hours  will  find 
a  large  proportion  of  them  amid  sur- 


roundings that  are  detrimental.  Perhaps 
they  will  be  in  a  pool  room;  they  may 
be  loitering  on  the  streets ;  they  may  as- 
semble under  dominant  leadership  in  a 
vacant  lot  planning  a  diversion  that  will 
carry  them  close  to  a  violation  of  the  law. 
In  most  of  the  cases  the  boys  are  not 
what  they  ought  to  be,  and  they  are 
where  they  ought  not  to  be. 

One  of  the  worst  criticisms  of  the 
present  age,  with  all  its  boasted  progress, 
is  that  it  does  not  properly  take  care  of 
its  boys.  It  differs  radically  from  the 
custom  of  a  generation  ago,  when  the 
"apprentice  system"  was  in  vogue.  Ap- 
prenticing a  boy  did  not  necessarily  mean 
harm  to  him.  In  a  majority  of  cases,  it 
benefited  him.  It  forced  him  to  learn 
a  trade  and  at  the  same  time  it  kept  him 
out  of  mischief. 

The  Right*  of  Children. 

JUDGE  E.  E.  Porterfield,  who  pre- 
sides  over  the  juvenile  court  in  Kan- 
sas City,  has  taken  steps,  according  to 
the  St.  Louis  Star,  to  protect  the  rights 
of  children  involved  in  suits  instituted 
by  parents  for  divorce. 

The  announcement  is  made  by  Judge 
Porterfield  that  he  will  appoint  a  compe- 
tent attorney  who  will  represent  the  chil- 
dren of  litigants  in  divorce  courts.  The 
attorney,  through  investigation,  will  de- 
termine the  manner  in  which  the  children 
have  been  provided  for,  and  methods  for 
their  protection,  before  the  cases  are 
called  by  the  trial  judges.  It  is  expect- 
ed in  this  manner  that  courts  will  obtain 
much  important  information,  now  usu- 
ally absent,  in  the  suits  of  mismated 
couples. 

This  plan  was  adopted  by  Judge  Por- 
terfield after  an  experience  as  judge  of 
the  juvenile  court  in  which  some  of  his 
most  pathetic  duties  have  been  in  con- 
nection with  children  practically  aban- 
doned because  of  the  separation  of  their 
parents.  It  is  said  that  the  six  judges 
of  the  Kansas  City  circuit  courts  ap- 
prove the  plan  proposed,  and  will  co- 
operate to  the  end  that  it  may,  so  far  as 
possible,  succeed.  Some  of  them  say 
there  will,  through  its  operation,  be  a 
heavy  decrease  in  the  number  of  di- 
vorces granted.  The  Kansas  City  idea 
will  be  watched  with  interest. 
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Banks — power  to  accept  trust  deed — who 

may  object — Mr.  Justice  Hughes'  first  ju- 
dicial utterance  from  the  bench  of  the 
Supreme  Court  of  the  United  States  was 
on  November  7,  1910,  in  the  case  of  Ker- 
foot  v.  Farmers'  &  Merchants'  Bank, 
Adv.  S.  U.  S.  1910,  p.  14,  31  Sup.  Ct. 
Rep.  14,  where,  speaking  for  the  court, 
he  laid  down  the  rule  that  the  want  of 
authority  of  a  national  bank  to  accept  a 
conveyance  of  real  property  in  trust  is 
not  available  to  private  persons  as  a 
ground  for  avoiding  the  deed,  but  that 
the  United  States  alone  may  complain. 
The  new  justice's  opinion  is  clear  and 
concise,  and  affords  ground  for  the  be- 
lief that  he  will  prove  a  valuable  and  ef- 
ficient member  of  that  august  tribunal, 
the  Federal  Supreme  Court. 

Bank  —  authority  of  cashier  —  promise  to 
maker  of  note. — It  is  a  general  rule  recog- 
nized by  the  great  majority  of  the  cases, 
that  the  president  or  cashier  or  any  other 
similar  executive  officer  of  a  bank  has 
no  authority,  simply  by  virtue  of  his  of- 
fice, to  bind  his  bank*  by  an  agreement 
made  with  the  maker  or  indorsers  of 
commercial  paper  payable  to  the  bank, 
that  their  liability  on  such  paper  will  not 
be  enforced.  The  rule  applies  whether 
the  agreement  is  made  before  the  paper 
has  been  signed,  or  after. 

In  conformity  with  this  rule  it  was 
held  in  the  recent  case  of  State  Bank  v. 
Forsyth  (Mont.)  108  Pac.  914.  anno- 
tated in  28  L.R.A.(N.S.)  501,  that 
the  cashier  of  a  bank  has  no  authority  to 
bind  the  bank  by  his  promise  that  one 
signing  paper  without  consideration,  to 
replace  that  of  the  cashier,  to  enable  the 
bank  to  pass  inspection,  shall  not  be  held 
liable  thereon,  and  one  signing  such  pa- 
per is  chargeable  with  notice  of  such 


want  of  authority,  and  acts  at  his  peril  in 
relying  on  the  promise. 

Bank — authority  of  cashier — qualified  indorse- 
ment.— The  few  reported  cases  upon  the 
subject  hold  that  a  bank  president  or 
cashier,  merely  by  virtue  of  his  office,  has 
no  power  to  bind  the  bank  by  an  agree- 
ment that  the  liability  of  parties  to  com- 
mercial paper  shall  be  different  from 
that  imported  upon  its  face. 

The  recent  case  of  First  Nat.  Bank  v. 
Lowther-Kaufman  Oil  &  Coal  Co.  66  W. 
Va.  505,  66  S.  E.  713,  annotated  in  28 
L.R.A.(N.S.)  511,  holds,  in  agreement 
with  the  earlier  authorities,  that  a  cashier 
has  no  authority,  simply  by  virtue  of  his 
office,  to  bind  his  bank  by  an  agreement 
made  with  the  indorsers  on  a  promissory 
note,  and  unknown  to  the  directors,  to 
the  effect  that  each  of  said  indorsers  shall 
be  liable  only  for  a  certain  proportion  of 
the  debt ;  and  it  matters  not  whether  such 
contract  relates  to  original  notes  pre- 
sented for  discount,  or  to  notes  taken 
either  in  payment  or  in  renewal,  or  pre- 
existing notes. 

Carriers — passenger — visiting  depot  to  leave 
baggage. — There  is  very  little  authority 
upon  the  rights  of  one  going  to  a  rail- 
road station  to  deposit  baggage.  The  re- 
cent Mississippi  case  of  Metcalf  v.  Yazoo 
&  M.  Valley  R.  Co.  52  So.  355.  annotated 
in  28  L.R.A.(N.S.)  311,  holds  that 
one  who  goes  to  a  railroad  station  a  few 
minutes  before  the  arrival  of  his  train 
is  entitled  to  the  rights  of  a  passenger, 
although  his  intention  is  merely  to  leave 
his  hand  baggage  and  depart  again  to 
transact  some  personal  business  before 
train  time,  where  by  statute  the  railroad 
company  is  required  to  keep  its  station 
open  at  least  an  hour  before  the  arrival 
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of  trains ;  and  he  may  therefore  hold  the 
railroad  company  liable  for  an  injury 
due  to  the  unsafe  condition  of  the  prem- 
ises. 

Death  ~~"  presumption  absence  search.  ~— 
As  declared  in  the  note  appended  to 
Modern  Woodmen  v.  Gerdom,  2  L.R.A. 
(N.S.)  809,  the  weight  of  modern 
authority  supports  the  rule  that  diligent 
inquiry  for  a  missing  person  i*  necessary 
to  raise  a  presumption  of  his  death  from 
seven  years'  absence. 

The  recent  case  of  Miller  v.  Sovereign 
Camp  W.  W.  140  Wis.  505,  122  N.  W. 
1126,  annotated  in  28  L.R.A.(N.S.) 
178,  follows,  however,  the  earlier  rule 
holding  proof  of  diligent  search  and  in- 
quiry is  not  required  to  establish  the  pre- 
sumption of  death  when  a  person  has  ab- 
sented himself  from  his  home  or  place 
of  residence  for  seven  years. 

But  in  Kennedy  v.  Modern  Wood- 
men, 243  111.  560,  90  N.  E.  1084,  28 
L.R.A. (N.S.)  181,  it  is  determined  that 
mere  failure  of  the  relatives  of  one  who 
disappeared  without  explanation,  and  re- 
mained absent  from  home  for  more  than 
seven  years,  to  follow  up  rumors  that  he 
had  been  seen  in  different  places,  and  in- 
stitute diligent  inquiry  in  such  places  for 
him,  is  not  sufficient  to  overcome  the 
presumption  of  death  arising  from  such 
absence.  This  case  further  holds  that 
the  relatives  of  one  who  disappeared 
without  explanation,  and  has  remained 
absent  from  home  for  more  than  seven 
years,  are  not  bound  to  follow  up  intel- 
ligence of  a  tangible  and  definite  charac- 
ter as  to  his  whereabouts  to  avoid  its  re- 
butting the  presumption  of  death,  if  the 
source  from  which  it  comes  is  so  currupt 
and  unreliable  as  to  destroy  its  value. 

The  guiding  principle  of  the  decision 
seems  to  be  that  there  must  be  some 
search  for  the  missing  person  before  the 
presumption  of  death  from  absence  can 
arise,  though  no  rule  is  laid  down  as  to 
the  extent  to  which  the  inquiries  must  be 
carried. 

Executoi — overpayment — right  to  recover. 

—That  an  executor  who,  under  the  mis- 
taken belief  that  the  estate  is  solvent, 
pays  a  claim  in  full,  may,  upon  ascertain- 


ing the  fact  of  its  insolvency,  recover  the 
excess  over  the  portion  equitably  due  the 
claimant,  is  held  in  Woodruff  v.  H.  B. 
Claflin  Co.  198  N.  Y.  470,  91  N.  E.  1 103. 
That  this  rule  is  supported  by  the  weight 
of  judicial  authority  is  apparent  from  a 
review  of  the  decisions,  which  is  ap- 
pended to  the  Woodruff  Case  in  28 
L.R.A.(N.S.)  440. 

Injunction — municipality  —  extinguishment  of 
fire. — That  a  mandatory  injunction  will 
not  be  issued  to  compel  a  municipal  cor- 
poration to  extinguish  a  fire  in  a  mine 
within  its  limits,  which  is  on  private 
property  and  was  started  without  any 
wrongdoing  on  its  part,  is  held  in  Cam- 
eron v.  Carbondale,  227  Pa.  473,  76  Atl. 
198,  28  L.R.A.(N.S.)  494. 

No  other  case  has  been  found  involv- 
ing the  duty  of  a  municipality  to  extin- 
guish a  mine  fire  within  its  corporate  lim- 
its. The  case  of  McCabe  v.  Watt,  grow- 
ing out  of  the  same  fire,  in  which  the 
court  refused  to  compel  the  mine  owners 
to  extinguish  the  fire,  is  reported  in  24 
L.R.A.(N.S.)  274. 

Insurance — conspiracy  to  destroy  property — 
effect — The  question  whether  a  conspir- 
acy to  burn  insured  property,  in  which 
the  owner  takes  part,  unaccompanied  by 
an  overt  act  in  furtherance  thereof, 
would  defeat  recovery  for  a  loss  of  the 
insured  premises  by  a  fire  not  the  result 
of  the  conspiracy,  seems  to  have  been 
considered  for  the  first  time  in  Amper- 
sand Hotel  Co.  v.  Home  Ins.  Co.  198  N. 
Y.  495,  91  N.  E.  1099,  28  L.R.A. (N.S.) 
218,  holding  that  a  conspiracy,  unac- 
companied by  an  overt  act,  to  burn  in- 
sured property,  in  which  the  owner  joins, 
does  not,  although  it  is  in  process  of  ac- 
complishment at  the  time  the  property  is 
destroyed  by  fire,  avoid  the  policy,  under 
provisions  that  the  policy  shall  be  void 
in  case  of  any  fraud  touching  any  mat- 
ter relating  to  the  subject  of  the  insur- 
ance, or  if  the  hazard  is  increased  by 
any  means  within  the  control  or  knowl- 
edge of  the  insured. 

Insurance — appraisers  failure  to  agree  — 
action — condition  precedent. — The  standard 
form  of  fire  insurance  policy  in  general 
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use  in  this  country  provides  that  where 
the  insurer  and  insured  are  unable  to 
agree  as  to  the  amount  of  loss,  it  shall 
be  determined  by  arbitration,  and  that 
no  action  shall  be  maintained  on  the  pol- 
icy until  an  award  has  been  made  by  the 
arbitrators ;  and  the  question  often  arises 
as  to  the  effect  of  a  failure  to  carry  out 
this  provision.  This  subject  is  exhaust- 
ively treated  in  the  note  to  Graham  v. 
German  American  Ins.  Co.  15  L.R.A. 
(N.S.)  1055. 

The  necessity  of  arbitration  as  a  con- 
dition precedent  to  an  action  on  insur- 
ance policy  came  before  the  courts  for 
consideration  in  the  recent  case  of  Ger- 
man-American Ins.  Co.  v.  Jerrils,  82 
Kan.  320,  108  Pac.  114.  holding  that  un- 
der a  fire  insurance  policy  providing  that, 
in  the  event  of  a  disagreement  as  to  the 
amount  of  the  loss,  each  party  shall  ap- 
point an  appraiser,  and  the  two  ap- 
praisers shall  select  an  umpire,  and  ap- 
praise the  loss,  and  that  no  action  shall 
be  maintained  on  the  policy  until  such 
appraisement  has  been  made,  the  insured 
discharges  his  obligation  in  that  respect 
when  he  appoints  an  appraiser  in  good 
faith ;  and  where  the  two  appraisers  fail 
to  agree  upon  an  umpire,  and  the  ap- 
praisement fails  without  the  fault  of  the 
insured,  he  is  not  required  to  propose 
the  selection  of  other  appraisers,  but  may 
maintain  an  action  upon  the  policy. 

The  recent  authorities  upon  the  ques- 
tion are  included  in  the  note  which  ac- 
companies the  report  of  this  case  in  28 
L.R.A.(N.S.)  104. 

Interest- -unliquidated  damages — delay  in 
transportation  of  live  stock. — Damages  recov- 
ered in  an  action  ex  delicto  against  a 
carrier,  for  injuries  to,  and  delay  in  the 
transportation  of,  live  stock,  are  held  in 
Fell  v.  Union  P.  R.  Co.  32  Utah,  101, 
88  Pac.  1003,  to  draw  interest,  at  least 
from  the  time  of  delivery. 

This  case  is  accompanied  in  28  L.R.A. 
(N.S.)  1,  by  an  exhaustive  note  collat- 
ing the  decisions  upon  the  right  to  inter- 
est on  unliquidated  damages. 

Judgment — tax  proceeding — nickname — 
validity. — The  novel  question  of  the  valid- 
ity of  a  judgment  based  upon  the  publi- 


cation of  process  in  which  the  defendant 
was  designated  not  by  his  Christian 
name,  but  by  a  nickname,  was  considered 
in  Ohlman  v.  Clarkson  Sawmill  Co.  222 
Mo.  62,  120  S.  W.  1155,  28  L.R.A. 
(N.S.)  432,  holding  that  no  valid  judg- 
ment can  be  entered  in  a  proceeding  to 
enforce  unpaid  taxes  against  one  whose 
Christian  name  is  Michael,  upon  a  con- 
structive service  of  process  against  him 
by  the  name  of  Mike,  where  there  is 
nothing  to  show  that  he  ever  answered 
to  or  tolerated  such  name. 

Libel — words  defamatory  of  clergymen. — 
Where  derogatory  words  are  uttered 
concerning  clergymen,  which  tend  to 
prove  them  unfit  to  continue  their  call- 
ing, the  authorities  are  agreed  that  they 
are  actionable  in  themselves,  without 
proof  of  damage. 

This  rule  was  applied  in  the  recent 
Minnesota  case  of  Cole  v.  Millspaugh, 
126  N.  W.  626,  annotated  in  28  L.R.A. 
(N.S.)  152,  holding  that  it  is  libelous 
per  se  to  write  of  a  clergyman,  an  appli- 
cant for  a  pulpit,  "I  would  not  have  any- 
thing to  do  with  him,  or  touch  him  with 
a  10-foot  pole,"  if  under  the  circum- 
stances the  words  used  would  expose  the 
person  written  of  to  hatred  or  contempt, 
or  injury  in  his  business  or  occupation. 

License— vending  machine — disaimination — 
validity. — The  validity  of  a  license  tax  on 
automatic  vending  machines  seems  to 
have  been  considered  for  the  first  time 
in  the  recent  Washington  case  of  Seattle 
v.  Dencker,  108  Pac.  1086,  28  L.R.A. 
(N.S.)  446,  holding  that  a  municipal 
corporation  cannot  impose  a  license  tax 
on  automatic  vending  machines  when  no 
tax  is  placed  upon  merchants  selling  the 
same  articles  as  are  sold  by  the  machine, 
without  its  aid,  where  no  police  super- 
vision or  regulation  of  the  machine  is 
necessary. 

Limitation  of  actions — conveyance  of  mort- 
gaged property — payment  by  mortgagor.*— I' 
is  held  in  the  recent  Oregon  case  of 
Kaiser  v.  Idleman,  108  Pac.  193,  that  the 
running  of  the  statute  of  limitations  upon 
a  mortgage  debt  will  be  arrested  by  a 
payment  by  the  mortgagor  before  the 
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action  is  barred,  although  he  has  trans- 
ferred the  property  to  a  stranger,  where, 
under  the  statute,  a  payment  continues 
and  keeps  alive  the  original  promise. 

According  to  the  note  which  accom- 
panies this  case  in  28  L.R.A.(N.S.) 
169,  it  seems  to  be  universally  accepted 
that  a  new  promise,  part  payment,  or 
acknowledgment  of  the  debt  on  the  part 
of  a  mortgagor,  before  a  conveyance  by 
him  of  the  property,  or  before  the  at- 
tachment of  a  lien,  will  have  the  effect 
of  tolling  the  statute  of  limitations,  not 
only  as  against  himself,  but  also  as 
against  his  grantee,  or  other  person  hold- 
ing an  interest  in  the  property  through 
him,  whether  such  part  payment  or  new 
promise  is  made  before  or  after  the  debt 
is  barred. 

Mandamus  —  enforcement  of  law. — The 

weight  of  authority  seems  to  hold  that 
public  officers  cannot  be  compelled  by 
mandamus  to  enforce  the  liquor  laws, 
since  this  would  involve  the  ordering  of 
a  course  of  action  which  is,  to  some  ex- 
tent, discretionary,  and  which  it  would 
be  difficult,  if  not  impossible,  for  the 
courts  to  enforce. 

This  is  the  view  taken  in  People  ex  rel. 
Bartlett  v.  Busse.  238  111.  593,  87  N.  E. 
840,  annotated  in  28  L.R.A.(N.S.)  246, 
holding  that  mandamus  will  not  lie  to 
compel  the  mayor  of  a  city  to  enforce 
the  Sunday  closing  law  against  a  saloon 
keeper. 

Master  and  servant — fellow  servants — do- 
mestic servant  and  employer's  child. — The 
question  whether  a  child  of  the  employer 
is  a  fellow  servant  of  an  employee  was 
presented  to  the  courts,  apparently  for 
the  first  time,  in  Wax  ham  v.  Fink,  86 
Neb.  180.  125  N.  W.  145,  28  L.R.A. 
(N.S.)  367,  holding  that  a  woman  of 
mature  age  who  was  employed  as  house- 
keeper and  in  general  charge  of  the 
housework,  and  was  injured  by  an  acci- 
dent caused  by  the  negligence  of  the  son 
of  her  employer,  a  boy  of  fourteen  years, 
who  was  also  performing  ordinary 
household  service,  in  the  absence  of  his 
father,  but  pursuant  to  the  general  direc- 
tions of  his  father  to  perform  such  serv- 
ice, was  a  fellow  servant  of  the  boy,  and 


that  she  could  not  recover  from  her  em- 
ployer damages  so  sustained. 

Master  and  servant — employment  by  month 
— loss  of  time  through  sickness — recovery. 
— That  a  servant  employed  by  the  month 
can  recover  no  compensation  for  the  time 
during  which  he  was  prevented  from 
performing  services  by  sickness  is  held 
in  the  recent  Washington  case  of  Mac- 
Farlane  v.  Allan-Pfeiffer  Chemical  Co. 
109  Pac.  604,  which  is  accompanied  in 
28  L.R.A.  (N.S.)  314,  by  an  exhaustive 
note  presenting  the  decisions  dealing 
with  the  right  of  a  servant  to  compensa- 
tion in  case  of  incomplete  performance 
of  his  contract  caused  by  physical  dis- 
ability. 

Master  and  servant — injury — notice — service 
by  mail —Service,  by  mail,  of  notice  re- 
quired by  employers'  liability  acts,  ap- 
pears to  be  a  question  which,  as  yet,  has 
had  little  attention  from  the  courts. 

In  Hurley  v.  Olcott,  198  N.  Y.  132, 
91  N.  E.  270,  28  L.R.A.(N.S.)  238,  it  is 
held  that  failure  of  the  employer  to  re- 
ceive the  notice  is  immaterial  where  a 
statute  providing  for  service  of  notice  of 
injury  for  which  the  master  is  to  be  held 
liable  states  that  it  may  be  served  by 
post,  by  letter  addressed  to  the  person  on 
whom  it  is  to  be  served. 

Municipal  corporation  —  nuisance  —  cattle 
yards —  right  to  prohibit — The  question 
whether  the  power  ordinarily  vested  in 
municipal  corporations  of  declaring  what 
shall  constitute  a  nuisance,  and  abating 
the  same,  will  authorize  the  municipality 
to  prohibit  stock  yards  within  its  limits, 
regardless  of  the  condition  in  which  they 
are  kept,  was  considered  apparently  for 
the  first  time  in  the  recent  South  Dakota 
case  of  Colton  v.  South  Dakota  Central 
Land  Co.  126  N.  W.  507,  28  L.R.A. 
(N.S.)  122,  holding  that  a  municipal  cor- 
poration having  authority  to  declare 
what  shall  constitute  a  nuisance,  and 
abate  the  same,  may  prevent  the  main- 
tenance of  ordinary  railway  cattle  yards 
in  its  residence  district. 

Negligence — unsafe  premises — third  rail. 
— An  electric  railway  company  main- 
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taining  an  unprotected  third  rail  carrying 
a  heavy  current,  on  its  right  of  way,  at 
a  point  where  the  right  of  way  is  se- 
curely fenced  against  intruders,  is  held 
not  liable  in  Riedel  v.  West  Jersey  &  S. 
R.  Co.  177  Fed.  374,  for  injury  to  a  child 
who  wanders  through  a  gate  maintained 
in  the  fence  by  an  abutting  property 
owner,  and  comes  in  contact  with  such 
rail,  although  there  is  nothing  to  distin- 
guish the  dangerous  rail  from  the  harm- 
less ones. 

The  liability  of  an  electric  railway  for 
injury  to  a  trespasser  or  licensee  from  an 
exposed  third  rail,  as  appears  by  the  note 
appended  to  this  decision  in  28  L.R.A. 
(N.S.)  98,  seems  to  have  received  judi- 
cial consideration  in  but  three  earlier 
cases. 

Physician — use  of  declricitjry-iiegligence. 
— The  rule  governing  the  liability  for  in- 
juries resulting  from  the  use  of  the 
X-ray  is  the  same  as  in  other  actions  for 
malpractice,  and  the  criterion  is  whether 
such  reasonable  care  and  skill  has  been 
exercised  as  is  usually  given  by  physi- 
cians and  surgeons  in  good  standing  in 
thc  locality. 

In  Frisk  v.  Cannon,  110  Minn.  438, 
126  N.  W.  67,  annotated  in  28  L.R.A. 
(N.S.)  262,  it  appeared  that  plaintiff 
was  placed  by  one  of  defendant  physi- 
cians on  an  insulated  platform,  a  conical 
cap  was  put  above  and  in  front  of  her 
head,  and  electricity  was  caused  to  be 
discharged  by  a  static  machine  through 
the  cap  upon  plaintiff's  head.  Defendant 
left  the  room.  No  attendant  was  present. 
Plaintiff's  head  was  seriously  burned.  It 
was  held  that  actionable  negligence  on 
the  part  of  defendant  was  shown. 

Railroad  —  crossing  —  injury  —  negligence. 

— The  rule  as  to  the  right  of  recovery 
for  an  injury  received  on  a  railroad 
crossing  while  attempting  to  rescue  prop- 
erty seems  to  be  that  one  is  entitled  to 
run  some  risk  in  attempting  to  save  his 
property  from  damage,  and  that  he  may 
recover  for  any  injury  received  in  so  do- 
ing, provided  he  has  not  recklessly  ex- 
posed himself  to  danger. 

This  rule  was  extended  in  Campbell 
v.  Chicago  G.  W.  R.  Co.  108  Minn.  104, 


121  N.  W.  429,  annotated  in  28  L.R.A. 
(N.S.)  346,  to  include  a  person  who 
went  upon  the  crossing  to  rescue  prop- 
erty with  whose  presence  on  the  track  he 
had  no  original  connection. 

In  that  case  plaintiff  saw  a  horse  and 
wagon  without  a  driver  approach  the 
railroad  tracks  at  a  constantly  used 
crossing  of  a  busy  city  street.  He  took 
hold  of  the  reins  suspended  from  the  top 
of  the  vehicle.  Defendant's  railroad 
train,  while  the  engine  whistle  was  being 
blown  and  the  train  was  running  at  the 
rate  of  35  miles  an  hour,  came  suddenly 
into  view  around  a  sharp  curve  some  200 
feet  away.  The  horse  became  frightened, 
plunged  forward,  and  jerked  plaintiff  on 
the  track.  The  oncoming  train  struck 
him,  and  produced  the  injuries  for  which 
the  jury  awarded  damages.  Its  verdict 
is  sustained,  despite  objection  based  on 
the  absence  of  proof  of  defendant's  neg- 
ligence, and  on  plaintiff's  contributory 
negligence. 

Railroad — unsafe  crossing — deviation — injury 

— liability. — The  question  of  a  railroad 
company's  liability  for  an  injury  to  a 
traveler  while  trying  to  cross  its  tracks  at 
a  place  other  than  the  regular  crossing, 
because  the  latter  is  out  of  repair,  was 
presented  to  the  courts  for  adjudication, 
apparently  for  the  first  time,  in  the  recent 
Washington  case  of  Moore  v.  Great 
Northern  R.  Co.  107  Pac.  852,  28  L.R.A. 
(N.S.)  410,  holding  that  a  railroad  com- 
pany is  not  liable  for  injury  to  one  who 
voluntarily  turns  aside  from  a  crossing 
over  the  track,  left  unsafe  by  the  com- 
pany, and  attempts  to  make  the  crossing 
over  the  unprotected  rails,  and  is  thrown 
from  his  wagon  by  the  unevenness  of  the 
crossing  place. 

Slander  —  vilification  —  right   to  damages. 

— The  recent  Louisiana  case  of  Carrick 
v.  Joachim,  52  So.  173,  annotated  in  28 
L.R.A.(N.S.)  85,  holds  that  where  one 
man  (and  he  much  the  heavier  of  the 
two),  without  provocation,  assaults  an- 
other upon  the  street,  and,  in  a  voice 
which  is  heard  half  a  square  away,  ap- 
plies to  him  the  vilest  epithets  in  the  Eng- 
lish language,  the  injured  party  ought 
not  to  be  denied  such  compensation  for 
the  wrong  done  him  as  money  can  afford. 


Digitized  by  Google 


404 


Case  and  Comment 


There  are  not  many  cases  in  which  the 
question  of  the  application  of  gross  and 
vile  epithets  which  inveigh  against  a 
man's  genealogy  or  which  impute  im- 
morality to  him  personally,  has  been  con- 
sidered. What  judicial  utterances  there 
are  on  the  question  incline  to  the  view 
that  there  is  no  right  of  action  for  the 
use  of  epithets,  however  vile,  unless 
it  appears  that  there  was  an  intention  to 
make  a  charge  against  the  plaintiff, 
which,  if  made  in  language  in  itself  un- 
objectionable, would  have  been  defama- 
tory. Indeed,  it  has  been  said  that  one 
who  utters  contumelious  epithets  does  so 
in  a  state  of  mental  excitement  which 
negatives  any  intention  to  make  a  de- 
famatory charge. 

Surety— change  of  contract — liability. — The 

effect  upon  a  bond  conditioned  for  the 
fidelity  of  an  employee  or  agent,  of  a 
change  in  the  latter's  field  of  operation 
or  the  nature  of  his  duties,  was  consid- 
ered in  the  recent  Utah  case  of  Daly  v. 
Old,  99  Pac.  460,  annotated  in  28  L.R.A. 
(N.S.)  463,  holding  that  a  change  of  the 
state  in  which  a  solicitor  of  life  insur- 
ance is  to  work,  after  the  execution  of  a 
bond  conditioned  for  the  faithful  per- 
formance of  his  duties,  will  not,  although 
it  enlarges  his  responsibilities,  release  the 
surety,  where  the  bond  provides  that  it 
shall  not  be  annulled  or  revoked  without 
the  consent  of  the  obligee,  but  shall  re- 
main in  force,  whether  under  the  agent's 
existing  appointment  or  any  future  one, 
and  the  agency  contract  provides  that  the 
agent  shall  have  authority  in  the  original 
state,  and  shall  give  a  satisfactory  bond 
which  shall  hold  good  "under  this  or  any 
future  agreement." 

Unfair  tradename  of  organization — protection. 

— Although  the  question  has  received  lit- 
tle judicial  discussion,  the  right  of  the 
members  of  an  organization,  or,  more 


properly  speaking,  of  the  public,  to  pro- 
tection against  the  use  by  others  of  a 
name  to  which  the  united  efforts  of  such 
members  have  given  a  peculiar  signifi- 
cance, seems  to  have  been  recognized 
wherever  the  question  has  arisen  in  such 
a  form  as  definitely  to  require  the  predi- 
cation of  such  right. 

The  recent  Michigan  case  of  Finney's 
Orchestra  v.  Finney's  Famous  Orches- 
tra, 126  N.  W.  198,  annotated  in  28 
L.R.A. (N.S.)  458,  holds  in  conformity 
with  this  view  that  a  name  like  "Fin- 
ney's Orchestra"  may  be  protected 
against  unfair  competition  by  those 
whose  efforts  have  made  it  valuable,  al- 
though the  one  who  originated  the  or- 
ganization and  gave  it  his  name  is  dead. 


as  draftsman — undue  in- 
fluence.— It  is  held  in  Kirby  v.  Sellards, 
82  Kan.  291,  108  Pac.  73,  that  the  fact 
that  a  will  is  written  by  the  daughter  of 
the  testator,  who  is  named  as  the  execu- 
trix, but  is  not  otherwise  favored  over 
the  other  children,  does  not  raise  a  pre- 
sumption of  undue  influence. 

This  case  is  accompanied  in  28  L.R.A. 
(N.S.)  270,  by  an  exhaustive  note  dis- 
cussing the  numerous  authorities  treat- 
ing of  the  nature,  character,  and  force 
of  the  implication  attributable  to  the  cir- 
cumstance that  one  who  drafted  or  was 
otherwise  active  in  the  preparation  and 
execution  of  a  will  receives  a  benefit 
thereunder,  both  where  it  stands  alone 
and  where  it  exists  in  conjunction  with 
other  circumstances,  notably  the  exist- 
ence of  a  confidential  relation  between 
the  testator  and  such  beneficiary ;  the  cir- 
cumstances which  add  force  to  such  im- 
plication ;  its  effect,  if  any,  upon  the  bur- 
den of  proof ;  the  circumstances  under 
which  it  becomes  necessary  to  introduce 
evidence  to  repel  it ;  and  the  amount  and 
character  of  proof  necessary  to  that  end. 
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Child  labor  in  Europe. — Repulsive  condi- 
tions in  child  labor  in  continental  Eu- 
rope are  described  in  a  special  report 
published  in  the  latest  issue  of  the  bulle- 
tin of  the  United  States  Bureau  of  La- 
bor, made  public  recently.  The  report, 
which  covers  more  than  four  hundred 
pages  of  the  bulletin,  was  made  by  Dr. 
C.  W.  A.  Veditz,  a  professor  of  sociology 
in  George  Washington  University,  who 
made  an  investigation  in  Austria,  Bel- 
gium, France,  Germany,  Switzerland, 
and  Italy.  He  gathered  his  data  from 
official  records  and  sources  of  informa- 
tion. 

Child  labor  in  Belgium  is  not  paid  at 
all;  children  in  Austria  begin  work  be- 
fore six  years  of  age;  child  laborers  in 
France  are  drilled  to  disappear  through 
trapdoors  at  the  approach  of  inspectors, 
and  there  is  a  general  indifferent  en- 
forcement of  the  child  labor  laws.  Em- 
ployers find  it  more  profitable  to  pay  the 
nominal  fines  imposed,  than  to  obey  the 
regulations. 

In  Austria,  one  fourth  of  the  child 
workers  arc  employed  in  establishments 
that  are  inspected  annually.  The  force 
is  so  inadequate  that  it  would  take  fifty- 
nine  years  to  visit  once  every  establish- 
ment subject  to  the  labor  laws.  The 
majority  of  the  smaller  concerns  are 
never  visited.  Child  labor  in  Austria  is 
not  regulated  in  workshops,  in  household 
industries,  or  in  commercial  establish- 
ments. Hence  the  factory  laws,  so  far 
as  they  have  reduced  child  labor  at  all, 
have  simply  driven  it  out  of  the  facto- 
ries into  the  homes  of  the  workers,  into 
small  workshops,  and  into  establishments 
lying  outside  the  scope  of  the  labor  laws. 

A  recent  official  investigation  disclosed 
the  fact  that  about  half  of  the  children 
began  work  before  they  were  eight 
years  of  age,  while  a  very  large  num- 


ber began  before  they  were  six  years  old. 
Their  compensation  varied  all  the  way 
from  food  and  certain  articles  of  cloth- 
ing to  $14  a  year  for  those  in  agricultural 
occupations.  A  large  proportion  re- 
ceived wapes  of  from  50  cents  to  $1.50 
a  month.  Those  employed  in  saloons 
and  bowling  alleys  usually  averaged  4 
cents  an  hour,  plus  free  beer,  sometimes 
left  over  by  guests. 

The  Belgian  child-labor  law  provides 
that  ignorance  of  the  law  is  a  sufficient 
defense  of  proved  violations.  Many  vio- 
lations escape  detection,  the  report  says. 
The  bulk  of  the  establishments  are  vis- 
ited only  once  a  year.  Only  a  fractional 
part  of  the  cases  of  detected  violations 
are  brought  to  trial,  and  in  these  cases 
the  fines  imposed  average  about  $1. 
Specific  instances  are  quoted  in  which 
employers  frankly  declare  it  to  be  much 
cheaper  to  violate  the  law  and  pay  the 
fine  than  to  comply  with  it. 

One  fourth  of  the  child  laborers  in 
Belgium  under  sixteen  years  of  age 
either  get  no  money  wages  at  all,  or  re- 
ceive less  than  10  cents  a  day ;  more  than 
one  half  of  them  receive  between  10  and 
29  cents  a  day,  and  less  than  one  fifth 
receive  30  cents  or  more. 

In  France,  the  investigator  says,  the 
enactment  of  new  labor  laws  has  pro- 
ceeded much  more  rapidly  than  provi- 
sions for  their  enforcement.  If  every 
establishment  subject  to  the  laws  were 
to  be  inspected  once  a  year,  that  would 
mean  each  inspector  would  have  to  visit 
4,265  concerns.  At  the  end  of  1908  there 
were  still  173,136  establishments  subject 
to  the  law  that  had  never  been  visited, 
even  once,  by  an  inspector.  In  fact,  in 
1908  alone.  383,873  establishments  were 
not  visited. 

Although  the  French  law  provides  that 
working  children  must  be  subjected  to  a 
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physical  examination  if  the  work  they 
do  is  apt  to  prove  injurious  to  their 
health  or  their  physical  development,  the 
provision  is  admitted  by  the  inspectors 
to  be  wholly  ignored.  Among  the  most 
frequent  and  most  flagrant  violators  of 
the  rules  governing  child  labor  are  relig- 
ious and  charitable  institutions,  such  as 
orphanages,  says  the  report,  in  which  the 
children  usually  get  no  wages  for  their 
labor,  are  worked  overtime  and  under 
conditions  violating  not  only  the  law, 
but  the  ordinary  rules  of  hygiene,  and 
in  which  limitable  provision  is  frequent- 
ly made  for  their  education. 

In  France  official  age  certificates  are 
often  forged  or  altered,  and  a  traffic  has 
sprung  up,  especially  among  the  Italian 
children  imported  into  France  in  droves 
for  employment  mainly  in  glass  works, 
brickyards,  and  as  chimney  sweeps  and 
bootblacks. 

French  court  decisions  have  made  it 
next  to  impossible  to  enforce  the  prohibi- 
tion of  child  labor  at  night,  according  to 
the  almost  unanimous  testimony  of  the 
inspectors.  The  law  governing  the  em- 
ployment of  young  children  in  theatrical 
performances  is  also  a  dead  letter. 

Germany's  Industrial  Code,  regulating 
the  employment  of  child  laborers,  was 
recognized  as  having  not  so  much  abol- 
ished child  labor,  as  having  forced  it  out 
of  the  factories  into  home  industry.  A 
small  proportion  of  the  employers  found 
violating  the  law  receive  punishment. 
Although  in  1908,  for  instance,  15,099 
establishments  illegally  employed  persons 
under  sixteen  years  of  age,  and  the  total 
number  of  offenses  was  20,817,  only 
1,597  persons  were  punished. 

In  Italy  the  whole  institution  of  fac- 
tory inspection  is  of  so  recent  date,  and 
as  yet  so  poorly  organized,  that  it  may 
be  said  to  be  nonexistent  throughout  a 
large  part  of  the  Kingdom. 

In  Switzerland,  whose  factory  law  of 
1877  was  regarded  as  radical  at  the  time 
of  its  enactment,  conditions  do  not  differ 
very  essentially  from  those  prevailing  in 
Germany  and  in  France.  Regulation  of 
labor  in  factories  has  unquestionably 
led,  in  many  industries,  to  the  develop- 
ment of  home  production  as  opposed  to 
factory  production. 

The  report  as  a  whole  leaves  the  im- 


pression that  child-labor  laws  are  exceed- 
ingly difficult  of  enforcement,  and  that 
the  European  public  is  too  prone  to  re- 
gard legislation  alone  as  a  cure  for  al- 
leged social  evils.  It  is  also  claimed,  in 
the  report,  that  the  devices  employed  to 
circumvent  the  law  are  much  the  same 
the  world  over. 

The  conclusion  is  that  child-labor 
laws  abroad  are  in  many  essential  re- 
spects poorly  enforced,  and  that  the  pen- 
alties imposed  for  violations  are  ridicu- 
lously small  and  of  practically  no  deter- 
rent value.  The  report  gives  data  indi- 
cating that  in  most  of  those  countries  it 
would  be  a  physical  impossibility  for  the 
inspectors  to  do  more  than  a  fractional 
part  of  their  work,  or  to  do  that  part 
thoroughly,  and  that  the  courts  are 
astoundingly  lenient  with  offenders 
against  labor  laws. 

Probation  for  Wayward  Mothers.— Look 
a  moment  at  a  typical  case,  says  the  Cali- 
fornia Weekly.  Here  is  a  woman  who 
has  been  married  five  or  six  years  and 
has  a  daughter,  say,  four  years  old.  The 
woman  is  fond  of  a  gay  life,  she  has 
moved  to  California  from  an  eastern 
community  and  the  absence  of  old  ac- 
quaintances removes  the  restraints  of 
old  days.  Her  husband  is  away  from 
home  a  good  deal,  sometimes  in  the  even- 
ings. She  gets  acquainted  with  fast  peo- 
ple, takes  a  drink  now  and  then,  drifts 
into  worse  associations,  gets  caught  at 
the  unforgivable  sin,  and  her  husband 
gets  a  divorce.  The  chances  are  that  the 
court  will  give  her  the  child.  The  fast 
life  now  continues  as  a  matter  of  course. 
The  child  is  neglected  or,  even  worse,  is 
made  to  share  in  scenes  that  would  dis- 
gust the  coldest  heart.  The  woman  be- 
comes an  habitual  drunkard,  and,  finally, 
the  Society  for  the  Prevention  of  Cruelty 
to  Children  hears  of  the  case,  and  the 
woman  is  arrested. 

Here  is  the  practical  solution  of  the 
problem  offered  by  Miss  Katherine  Fel- 
ton,  of  the  Associated  Charities: 

Make  the  mother  in  the  typical  case 
described  above  an  offender  against  the 
laws.  Establish  a  system  of  probation 
for  such  offenders,  and  make  the  agent 
of  the  child-placing  agency  the  probation 
officer  in  charge  of  the  case.  Require 
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the  mother  to  report  periodically  to  this 
probation  officer,  and  warn  her  to  mend 
her  ways.  Then  present  to  her  two  al- 
ternatives— either  she  must  earn  the 
right  to  take  back  her  child  by  decent 
living  and  productive  industry,  or  have 
all  legal  claim  upon  the  child  removed 
by  a  final  decree  of  the  court.  Give  the 
woman  a  fair  length  of  time — say  one 
year — in  which  to  stay  on  probation  and 
prove  her  right  to  the  child,  or  to  prove 
finally  and  conclusively  her  incapacity  to 
rear  it  properly. 

The  effect  of  the  proposed  plan  upon 
the  child  itself  is  salutary.  In  the  first 
place,  the  child  is  at  once  and  completely 
removed  from  the  baneful  influence  of 
its  mother.  It  can  be  boarded  out  under 
conditions  that  insure  its  proper  care  un- 
til the  mother's  probationary  term  ex- 
pires. If  the  mother  profits  by  the  pro- 
bation and  the  child  is  restored  to  her, 
it  is  restored  to  a  woman  who  has  be- 
gun, at  least,  to  live  right,  and  who  is 
likely  to  continue  to  live  so  because  she 
has  had  a  chastening  experience  of  the 
power  of  the  law  and  the  intention  of 
the  courts  to  compel  her  to  live  properly 
while  the  child  is  in  her  hands. 

If  the  probationary  term  be  a  failure, 
the  child  is  finally  and  forever  removed 
from  its  mother's  influence. 


School  Attendance. — By  the  review  of 
recent  legislation  relating  to  public  edu- 
cation, prepared  by  Professor  Edward 
C.  Elliott,  of  the  University  of  Wiscon- 
sin, for  the  New  York  State  Education 
Department  Bulletin,  it  appears  that  the 
last  biennial  instalment  of  the  long-con- 
tinued story  of  compulsory  education, 
child  labor,  and  juvenile  delinquency  leg- 
islation, contains  numerous  paragraphs 
that  justify  encouragement  in  the  be- 
lief that,  at  no  distant  day,  all  of  the 
members  of  the  American  Federal  com- 
monwealth will  succeed  in  guarantying 
to  their  children  a  minimum  of  educa- 
tion, a  just  protection  from  an  overload 


of  labor,  and  a  safeguard  from  the  in- 
fluences of  nonsocial  agencies. 

Generally  speaking,  the  tendencies  in 
the  Northern  and  Western  states  as  re- 
gards school  attendance  have  been  to 
widen  the  age  limitations  so  as  to  in- 
clude the  period  eight  to  sixteen,  to 
increase  the  length  of  the  period  of  an- 
nual school  attendance,  to  require  cer- 
tain degrees  of  educational  advancement 
as  an  essential  condition  for  exemption 
from  attendance,  to  give  to  school  offi- 
cials far  greater  authority  in  the  de- 
termination of  what  constitutes  satisfac- 
tory compliance  with  the  law,  and  to 
bring  defective  children  (deaf,  dumb, 
blind,  and  feeble-minded)  within  the 
scope  of  operation  of  the  compulsory 
attendance  requirements.  The  more  im- 
portant of  these  new  attendance  regula- 
tions are:  Arizona  (1907,  chap.  67), 
Idaho  (1907,  p.  248),  Illinois  (1907,  p. 
520),  Kansas  (1907,  chap.  317),  Ken- 
tucky (1908,  chap.  68),  Michigan  (1907, 
chaps.  48,  74),  Minnesota  (1907,  chap. 
407),  Nebraska  (1907,  chap.  131),  New 
Jersey  (1908,  chap.  231),  New  York 
(1907,  chaps.  103,  585),  North  Dakota 
(1907,  chap.  98),  Oregon  (1907  chap. 
79),  Pennsylvania  (1907,  chaps.  237, 
241),  South  Dakota  (1907,  chap.  137), 
Vermont  (1906,  chaps.  52,  59),  Wash- 
ington (1907,  chap.  240),  Wisconsin 
(1907,  chaps.  108,  128,  446)  and  Wyom- 
ing (1907  chap.  93).  The  child  labor 
law  for  the  District  of  Columbia,  United 
States  (1908.  chap.  209,  May  28)  may 
be  considered  as  a  long-delayed  step  of 
progress. 

The  results  in  the  Southern  states 
were  largely  in  the  direction  of  secur- 
ing initial  legal  recognition  of  the  prin- 
ciple of  compulsory  school  attendance. 
Delaware  (1907,  chap.  121),  Missouri 
(1907,  p.  428),  North  Carolina  (1907, 
chap.  894),  Tennessee  (1907,  chaps. 
603,  604),  Oklahoma  (1908,  chap.  34, 
art.  I),  and  Virginia  (1908,  chap.  364) 
passed  coercive  measures  of  varying 
potential  effectiveness. 
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State  Bar  Associations  Meetings. 

The  annual  meeting  of  the  Connecti- 
cut Bar  Association  will  be  held  at 
Bridgeport  during  the  coming  month  of 
January,  1911. 

The  next  meeting  of  the  South  Da- 
kota Bar  Association  will  be  held  at 
Pierre  about  January  15,  1911. 

It  is  announced  that  the  next  meeting 
of  the  Kansas  Bar  Association  will  be 
held  at  Topeka  on  January  11  and  12. 

The  Maine  Bar  Association  will  meet 
in  annual  session  at  Augusta,  on  Janu- 
ary 11. 

The  next  meeting  of  the  New  York 
Bar  Association  will  be  held  at  Syracuse 
on  January  19  and  20.  United  States 
Senator  Elihu  Root  will  preside.  The 
principal  address  will  be  by  Attorney 
General  Wickersham. 

Kansas  Bar  Association. 

D.  A.  Valentine,  secretary  of  the  Kan- 
sas State  Bar  Association,  has  announced 
that  the  yearly  meeting  will  be  held  in 
Topeka  on  January  11  and  12,  1911. 
He  called  attention  to  the  fact,  in  the 
notice,  that  all  Kansas  lawyers  in  good 
standing  can  become  members  of  the 
association  by  sending  to  the  secretary 
for  the  necessary  information  and  ap- 
plication blanks.  This  meeting  is  con- 
sidered an  important  one. 

The  arranged  program  follows : 
Annual  Address :  Honorable  Burr  W. 
Jones,  Madison,  Wisconsin.  Subject : 
The  Maladministration  of  Justice  in 
Homicide  Cases.  Mr.  Jones  is  the  au- 
thor of  Jones  on  Evidence,  and  other 


law  books  of  note.  He  served  several 
terms  in  Congress,  is  a  fine  lawyer,  and 
an  instructor  in  the  University  of  Wis- 
consin. 

President's  Address :  Honorable  C.  A. 
Smart,  Ottawa,  Kansas.  Subject:  The 
Establishment  of  Justice. 

The  following  addresses  are  also  an- 
nounced :  The  Unwritten  Law,  by  Hon- 
orable A.  M.  Harvey,  Topeka,  Kansas; 
The  Trial  Judge,  Honorable  C.  E.  Bran- 
ine,  Hutchinson,  Kansas ;  A  Square  Deal 
in  the  Law  and  the  Courts,  Honorable 
C.  E.  Benton,  Ft.  Scott,  Kansas;  Right 
of  Trial  by  Jury,  Honorable  A.  E.  Crane, 
Holton,  Kansas ;  Constructive  Service, 
Honorable  Jay  T.  Boots,  Coldwater, 
Kansas ;  Psychology  as  Related  to  Testi- 
mony, Professor  Wm.  A.  McKeever, 
Manhattan,  Kansas. 

There  will  also  be  an  address  by  the 
State  University  law  student  writing  the 
most  meritorious  paper  in  the  competi- 
tion for  this  honor.  Subject :  The  Moral 
Duty  to  Aid  Others  as  a  Basis  of  Civil 
and  Criminal  Liability. 

Juvenile  Court  Procedure. 

Juvenile  court  work,  its  present  influ- 
ence, and  future  potentialities,  were  dis- 
cussed at  length  at  the  November  month- 
ly banquet  of  the  Lancaster  County  (Ne- 
braska) Bar  Association.  The  paper  of 
the  evening  was  read  by  Judge  Lincoln 
Frost,  who  has  for  the  past  three  years 
presided  over  the  juvenile  court  of  Lan- 
caster county,  his  theme  being  "Pro- 
cedure in  Juvenile  Court." 

Judge  Frost  said  in  part:  Not  many 
years  ago  the  law  makers  of  the  several 
states  of  this  country  saw  that  they  were 
making  criminals,  instead  of  reforming 
their  youths.  They  consequently  passed 
such  legislation  as  sent  the  youthful  cul- 
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prits  to  industrial  schools,  but  most  of 
such  laws  still  treated  the  child  as  a 
criminal,  while  mercifully  allowing  more 
latitude  in  dealing  with  him  after  trial. 
The  mistake  was  in  still  treating  him 
as  capable  of  the  commission  of  a  crime, 
instead  of  looking  upon  the  culpable  act 
as  a  childish  mistake. 

Within  the  last  eleven  years,  laws  have 
been  adopted  in  most  of  the  states  of 
our  country,  which  have  more  or  less 
rectified  this  mistaken  way  of  dealing 
with  the  children.  I  refer  to  the  juvenile 
court  laws.  The  common  law  considers 
the  child  of  seven  as  incapable  of  com- 
mitting a  criminal  act.  Long  ago,  many 
of  the  state  statutes  raised  that  age  to 
ten  years.  If  the  common  law  could 
fix  that  age  at  seven,  and  the  statute  law 
at  ten,  is  there  any  logical  reason  why 
the  legislatures  in  their  wisdom  may  not 
raise  that  age  to  sixteen  or  seventeen 
years  ?  That  is  exactly  what  the  juvenile 
court  laws  of  most  of  the  states  have 
done.  Impliedly,  our  own  statute  has 
fixed  that  age  at  sixteen  years.  Under 
the  fixed  age,  the  juvenile  court  laws  of 
their  respective  states,  take  him  out  of 
the  criminal  class,  and  deal  with  him  at 
the  most  as  a  wayward  child.  That  is, 
the  state  steps  in  as  the  overparent,  if 
you  will  permit  the  expression,  and  su- 
persedes or  supplants  the  natural  par- 
ents, as  the  particular  case  seems  to  re- 
quire. 

These  laws  are  not  radical  innovations, 
but  are  based  upon  long-established  equi- 
table principles  which  are  simply  applied 
under  the  new  procedure.  Under  the 
old  chancery  practice  the  sovereignty,  as 
the  parens  patri<t,  was  the  paramount 
power  where  the  property  or  the  person 
of  a  minor  was  involved. 

In  dealing  with  children  under  these 
new  methods  it  has  been  necessary  to 
adopt  entirely  different  court  proced- 
ure. A  law  which  recognizes  the  state's 
care  as  parental  could  not  be  properly 
administered  by  a  judge  clothed  with  a 
gown  and  seated  upon  a  lofty  throne. 


In  other  words,  it  is  absolutely  indis- 
pensable to  the  proper  handling  of  chil- 
dren under  these  new  laws  that  the  judge 
assume  a  friendly  and  familiar  attitude 
toward  the  child  before  him,  something 
the  same  as  the  child  had  been  accus- 
tomed to,  when  talked  to  by  his  parents 
in  his  own  home.  Hence  the  juvenile 
court  judges  generally  have  come  down 
from  their  bench,  and  have  occupied  a 
chair  at  a  table  with  the  child  and  his 
parents. 

The  whole  procedure  is  modeled  after 
the  chancery,  rather  than  the  criminal, 
methods.  Ordinarily  before  a  child's 
case  is  brought  into  the  juvenile  court, 
a  probation  officer  investigates  to  see 
whether  the  facts  require  such  a  course. 
If  the  probation  officer  concludes  that 
they  do,  then  a  petition  is  filed,  by  "any 
reputable  person  being  a  resident  of  the 
county."  In  that  petition  you  will  not 
find  any  crime  charged.  It  is  simply 
alleged  that  the  child  is  "dependent  and 
neglected,"  or  is  "delinquent."  There 
are  no  criminal  acts  there  recorded  to 
blacken  the  child's  future.  The  child, 
however,  is  not  brought  before  the  court 
by  a  warrant.  His  parents  or  guardian 
are  summoned,  to  appear  with  their  child 
or  ward  as  the  case  may  be.  If  they 
fail,  without  good  cause,  to  do  so,  those 
parents,  and  not  the  child,  are  to  be 
treated  as  in  contempt  of  court. 

As  has  been  already  indicated,  after 
the  child  is  in  court,  the  proceedings  are 
most  informal.  There  is  no  arraign- 
ment or  plea.  No  oath  is  administered 
to  him.  After  the  probation  officer  has 
stated  in  general  the  facts  in  the  case, 
the  child  is  asked  to  tell  the  judge  all 
about  his  trouble. 

Under  the  new  procedure  the  greatest 
latitude  is  allowed  in  disposing  of  the 
case  of  a  child.  The  child  may  be  al- 
lowed to  remain  in  the  home  of  his  par- 
ent, with  or  without  probation  with  some 
third  person.  And  that  is  the  disposi- 
tion made  of  perhaps  nine  cases  out  of 
ten. 
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Boston  University  Uw  School 

At  a  large  gathering  of  the  alumni  of 
the  Boston  University  Law  School  there 
was  a  long  discussion  of  plans  for  the 
movement  which  is  designed  to  bring  the 
lawyers  and  undergraduates  into  closer 
touch  with  each  other,  and  to  form  new 
standards  of  legal  ethics. 

Regular  meetings  will  be  held  each 
month.  A  justice  of  the  supreme  or  su- 
perior court  will  be  invited  to  discuss 
prominent  legal  questions,  and  also  to 
take  an  active  part  in  the  formation  of 
a  code  of  legal  standards  and  ethics  and 
professional  conduct.  There  will  be  two 
smokers  given  for  the  benefit  of  the  law 
students,  and  subjects  of  special  interest 
to  them  will  be  treated  by  the  honored 
members  of  the  profession. 

This  movement  on  the  part  of  the  as- 
sociation is  receiving  the  commendation 
of  all  the  attorneys  who  have  been  inter- 
viewed. It  is  the  first  alumni  association 
of  any  law  school  which  has  actively 
participated  in  the  practical  concerns  of 
the  students  in  their  respective  schools. 

Georgetown  University. 

The  Morris  Society  of  Georgetown 
University  has  been  organized  by  sev- 
eral members  of  the  1912  law  class  of 
the  university.  The  society  is  named 
after  Judge  Morris,  founder  of  the 
Georgetown  Law  College. 

The  purpose  of  the  society  is  to  en- 
courage more  diligent  study,  from  day  to 
day,  in  the  various  subjects  in  the  law 
course,  and  to  assist  one  another  in  the 
solution  of  doubtful  and  difficult  cases. 
Meetings  are  to  be  held  after  lectures, 
twice  a  week,  or  as  often  as  desired. 


University  of  Maryland. 

By  an  overwhelming  majority  of  the 
vote  cast,  the  honor  system  has  been 
adopted  at  a  meeting  of  the  Law  De- 
partment students,  University  of  Mary- 
land. 

Under  the  terms  of  the  resolution 
adopted,  the  students  solemnly  pledged 
themselves  not  to  cheat,  nor  to  assist 
others  to  cheat,  on  any  examination  by 
any  means  whatsoever.  Each  student 
binds  himself  to  report  anyone  he  appre- 
hends cheating  at  an  examination  to  the 
executive  committee  of  his  class.  The 
executive  committee  will  promptly  secure 
all  the  evidence  of  such  cheating  obtain- 
able, and  if  it  deem  such  evidence  suffi- 
cient it  shall  call  a  meeting  of  the  class 
and  lay  the  evidence  before  it.  The  ac- 
cused, if  he  desire,  shall  be  heard  in  his 
own  defense,  or  appoint  someone  to  ap- 
pear for  him. 

The  entire  class,  sitting  as  a  jury, 
with  the  president  presiding  and  acting 
as  foreman,  the  accused  being  excluded 
from  this  sitting,  shall  determine  the 
guilt  or  innocence  of  the  party  accused. 
If  a  majority  of  the  class  find  the  accused 
"not  guilty"  the  case  shall  close.  If  a 
majority  find  the  accused  "guilty"  of 
cheating,  the  accused  shall  be  ordered  by 
the  executive  committee  to  sever  his  con- 
nection with  the  Law  School.  If  he  re- 
fuses to  do  this  he  shall  be  reported  to 
the  dean  of  the  Law  School  bv  the  execu- 
tive committee,  and  his  expulsion  recom- 
mended. 

University  of  Michigan. 

A  "National  Michigan  Dinner"  in  hon- 
or of  William  R.  Day,  Justice  of  the 
United  States  Supreme  Court,  four  sen- 
ators, and  twenty-one  members  of  Con- 
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gress,  all  of  whom  are  alumni  of  the 
University  of  Michigan,  is  being  ar- 
ranged by  the  New  York  alumni.  The 
dinner  will  be  given  in  the  banquet  hall 
of  the  Hotel  Astor,  January  14,  1911, 
and  it  is  planned  to  have  present  1,000 
Michigan  alumni  from  all  parts  of  the 
country. 

Tulane  University 

One  new  instructor  has  been  added  to 
the  ranks  of  the  faculty  of  the  Law  De- 
partment of  Tulane  University  this  fall. 
This  is  Professor  Elliott  Judd  Northrup, 
who  will  take  charge  of  the  common- 
law  courses,  relating  to  real  and  per- 
sonal property,  in  which  subjects  he  spe- 
cializes. 

Professor  Northrup  is  a  graduate  of 
Amherst  College,  and  received  his  B.  L. 
degree  at  Cornell  University.  He  is  not 
only  a  theorist,  but  has  practised  his 
profession  for  seven  years  in  Syracuse, 
New  York,  finally  giving  the  work  up  to 
teach  law  at  the  University  of  Illinois, 
where  he  was  a  comember  on  the  fac- 
ulty with  Secretary  D.  O.  McGovney  of 
the  Tulane  Law  School. 

The  legal  encyclopedias  contain  a 
number  of  contributions  from  the  pen 
of  Professor  Northrup,  and  he  is  well 
known  among  barristers  throughout  the 
country.  While  most  of  his  essays  have 
been  confined  to  the  law  of  property,  he 
has  also  taught,  and  is  familiar  with, 
other  branches  of  the  common  law.  He 
comes  to  Tulane  highly  recommended  as 
a  legal  instructor,  and  will  devote  his 
time  exclusively  to  the  work  of  the  Law 
School. 

Law  Students'  "Eating  Term." 

In  the  heart  of  London,  between  busy 
Fleet  street  and  the  broad  embankment. 


there  is  carried  out  a  custom  that  has 
been  in  vogue  for  several  centuries.  Ev- 
ery night  between  5  and  5 :30  o'clock  one 
of  the  porters  of  the  Temple,  the  Uni- 
versity of  Law,  goes  round  the  dull  old 
quadrangles  blowing  an  old-fashioned, 
silver-mounted  horn  to  call  the  students 
to  dinner.  In  each  law  term  there  is  a 
period  called  the  "eating  term,"  during 
which  the  barristers-to-be  are  compelled 
to  attend  at  least  six  dinners  in  the  Tem- 
ple Hall. 

Temple  Hall  was  built  in  1572  and  has 
a  magnificent  oak  roof,  richly  carved, 
and  a  fine  oak  screen.  On  the  dais  at 
the  end  of  the  hall,  Shakespeare  is  be- 
lieved to  have  acted  in  "Twelfth  Night" 
early  in  1602.  The  long  table  at  which 
the  students  dine  was  the  gift  of  Queen 
Elizabeth  to  the  benchers,  and  was  made 
from  a  single  oak  in  Windsor  park.  There 
is  also  a  small  dining  table  constructed 
from  the  timbers  of  Drake's  ship,  The 
Golden  Hind.  At  present  about  sixty 
students  dine  here  nightly.  Not  only  has 
this  miniature  university  town  memories 
of  the  old  crusading  times,  but  its  flavor 
is  mingled  with  associations  of  the  lit- 
erary history  of  the  eighteenth  century. 
"It  is  the  most  elegant  spot  in  the  metrop- 
olis," wrote  Charles  Lamb,  who  was  born 
in  Crown  Office  row.  "What  a  cheerful 
liberal  look  hath  the  portion  of  it  which, 
from  three  sides,  overlooks  the  greater 
garden — that  goodly  pile  'of  building 
strong,  albeit  of  proper  height,'  confront- 
ing, with  massy  contrast,  the  lighter,  old- 
er, more  fantastically  shrouded  one, 
named  Harcourt,  with  the  cheerful 
Crown  Office  row  (place  of  my  kindly 
engendrure)  right  opposite  the  stately 
stream  which  washes  the  garden  foot 
with  her  yet  scarcely  trade-polluted  wa- 
ters. ...  A  man  would  give  some- 
thing to  have  been  born  in  such  places." 
— Louisville  Times. 


"The  High  Court  of  Parliament  and  its 
Supremacy." — By  Professor  Charles  How- 
ard Mcllwain  (New  Haven:  Yale  Uni- 
versity Press.)    $2.50  net. 

In  this  volume,  its  learned  author 
deals  with  Parliament  as  a  court,  the  re- 
lations of  "judiciary"  and  "legislature," 
and  the  political  history  of  Parliamentary 
supremacy.  He  attempts  to  account  on 
historical  grounds  for  the  present-day 
extension  of  judicial  action  in  America, 
which  is  attracting  such  wide-spread  at- 
tention and  has  been  discussed  in  so 
many  recent  articles.  He  concludes  that 
the  former  activity  of  the  judges  of 
Tudor  England  under  a  government  of 
fused  powers  is  a  very  dangerous  prec- 
edent, if  it  is  to  be  followed  slavishly, 
and  applied  without  discrimination  to  a 
system  in  which  there  is  a  balance  be- 
tween divided  powers,  where  an  en- 
croachment of  one  department  upon  an- 
other may  endanger  the  balance  and 
threaten  the  whole. 

This  work  is  a  valuable  addition  to 
the  story  of  the  beginnings  of  our  law, 
and  its  interest  is  enhanced  by  the  fact 
that  the  legal  ideas  which  it  traces  his- 
torically have  so  important  a  bearing  up- 
on controverted  questions  of  to-day. 

"Remedies  by  Selected  Cases  (Annotated).* 

— By  Samuel  F.  Mordecai  and  Atwell 
C.  Mcintosh.  $6.00. 

The  aim  of  this  work  is  to  present, 
by  a  series  of  leading  cases  chosen  from 
the  decisions  of  the  higher  tribunals  of 
England  and  America,  the  law  of  rem- 
edies applicable  where  personal  rights  or 
rights  of  property  have  been  invaded. 
Commencing  with  remedies  without  ju- 
dicial proceedings,  the  subject  is  elab- 
orated by  a  treatment  in  successive  chap- 
ters of  remedies  concerning  real  proper- 


ty, and  for  injuries  to  personal  proper- 
ty, personal  security,  personal  liberty, 
and  relative  rights.  This  is  followed  by 
a  consideration  of  injuries  to  rights 
growing  out  of  contract,  extraordinary 
and  ancillary  remedies  and  those  in  spe- 
cial cases,  together  with  chapters  on  ju- 
risdiction, process,  and  parties. 

The  annotation  contains  copious  ref- 
erences to  the  Century  Digest,  Decen- 
nial Digest  and  its  continuations,  and  to 
the  L.R.A. 

Mr.  Mordecai  is  the  dean  of  the  Law 
School  of  Trinity  College  (North  Caro- 
lina) and  author  of  Mordecai 's  Law  Lec- 
tures. Mr.  Mcintosh  is  a  professor  in 
that  institution  and  author  of  Cases  on 
the  Law  of  Contracts. 

"The  History   of  the  Telephone."  — By 

Herbert  N.  Casson.  (A.  C.  McGurg  & 
Co.,  Chicago).  $1.50  net. 

The  telephone,  which  is  now  taken  for 
granted  as  a  common-place  accessory 
of  everyday  life,  was,  hardly  more  than 
a  century  ago,  an  unheard  of  thing,  and 
had  the  visionary  who  dreamed  of  its 
first  crude  form,  told  his  dream,  its  im- 
possibility would  have  been  quickly  point- 
ed out  to  him.  The  wonderful  romance 
which  Mr.  Herbert  N.  Casson  has  un- 
folded is  interesting  from  more  than 
one  point  of  view,  but  perhaps  the  most 
fascinating  aspect  of  the  story  is  that 
which  shows  the  will  power  of  Alexander 
Graham  Bell  and  his  associates  in  over- 
coming apparent  impossibilities  by  inven- 
tion after  invention,  each  necessary  to 
obviate  some  unforeseen  difficulty.  Fate 
had  the  most  to  do  with  the  survival  of 
the  telephone,  although  it  seemed  bent 
upon  crushing  it  more  than  once.  For 
instance,  Fate  made  Bell  an  expert  in 
vocal  acoustics  and  then  luckily  made 
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him  rather  ignorant  of  electricity.  "Had 
I  known  more  about  electricity,  and  less 
about  sound,"  he  said,  "I  would  never 
have  invented  the  telephone."  He  would 
have  seen  impossibilities,  in  that  case, 
which  were  real  then,  and  which  only 
subsequent  invention  enabled  him  and  his 
coworkers  to  overcome. 

"When  Bell  stood  in  a  dingy  workshop 
in  Boston,"  says  the  author,  "and  heard 
the  clang  of  a  clock  spring  come  over  an 
electric  wire,  who  could  have  foreseen 
the  massive  structure  of  the  Bell  System 
built  up  by  half  the  telephones  of  the 
world,  and  by  the  investment  of  more 
capital  than  has  gone  to  the  making  of 
any  other  industrial  association?  Who 
could  have  foreseen  what  the  telephone 
bells  have  done  to  ring  out  the  old  ways 
and  to  ring  in  the  new  ?" 

The  story  unfolded  is  a  remarkable 
one.  At  the  present  day  the  telephone 
has  become  as  much  an  integral  part  of 
our  daily  lives  as  the  clock  and  the 
watch.  In  the  city  no  family  is  without 
one,  no  business  house  can  do  a  day's 
business  without  its  aid,  every  train  that 
moves,  every  ship  that  leaves  harbor,  ev- 
ery event  on  track  or  turf,  depend  upon 
it,  doctor  and  patient  and  lawyer  and 
client,  are  brought  together  by  it.  The 
history  of  this  marvelous  invention  is 
one,  therefore,  that  concerns  everybody. 

"Corporations  in  Missouri" — By  John  H. 
Sears.    1  vol.  $5. 


"Missouri  Corporation  Laws  Annotated." — 

By  Isaac  H.  Lionberger.    1  vol.  $4.50. 

"Interstate  Commerce  and  the  Sherman 
Anti-Trust  Law." — By  Dewitt  C.  Moore. 
1  vol.    Buckram,  $7.50. 

"Code  of  Practice  of  Louisiana." — With 
annotations  by  Henry  L.  Garland.  3d 
ed.  $15. 

"Minnesota  Digest."— By  Mark  B.  Dun- 
nell.  Covering  Minnesota  Reports,  1- 
109  (110  and_  111  in  part).  3  vols. 
Buckram,  $31.50. 

"Cross  Reference  Annual  Series."  — Vols.  3 
and  4.  Being  a  continuation,  or  supple- 
mental digest,  to  Pepper  &  Lewis's  Di- 
gest of  Pennsylvania  Decisions,  by 
George  Wharton  Pepper,  William  Dra- 
per Lewis,  and  Samuel  Dreher  Matlack, 
$10  per  vol. 

"Reports  of  the  Tennessee  Court  of  Civil 
Appeals." — Only  leading  cases  to  be  pub- 
lished, embracing  cases  affirmed  by  the 
supreme  court  and  leading  cases  decided 
by  the  court  of  civil  appeals,  and  not  re- 
moved to  the  supreme  court.  Probably 
two  volumes  to  be  published  annually. 
$425  per  vol. 

White's  "Texas  Penal  Code."— En- 
larged and  revised  by  Walter  Willie.  2 
vols.    Buckram,  $12. 
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Amicus  Curiae. — Recently  in  Denver  cer- 
tain prominent  merchants  were  greatly 
annoyed  by  the  profanity  of  boys  who 
congregated  in  a  certain  alley  of  an  ev- 
ening newspaper.  Much  complaint  was 
also  made  about  the  petty  gambling  and 
other  offenses  of  these  boys,  most  of 
them  newsboys.  A  number  of  individual 
boys,  charged  with  such  offenses,  have 
been  brought  into  the  juvenile  court.  In 
every  case  they  have  reformed  their  hab- 
its to  the  entire  satisfaction  of  the  of- 
ficers of  the  court.  A  friend  of  Judge 
Lindsey's  told  him  that  he  had  overheard 
one  of  these  street  boys  deliver  himself 
of  the  following  to  a  new  boy  in  court : 
"Now,  look-a-here,  John,  if  you  knows 
what  is  good  fur  you,  you'll  stay  by  de 
judge.  He's  square,  he  is,  wid  de  kids, 
and  de  kids  has  got  to  be  square  wid 
him  and  de  first  kid  dat  goes  back  on 
him  is  going  to  git  smashed,  see?" 

Enjoining  the  Policeman.  —"Once,"  says 
Judge  Ben  B.  Lindsey,  "in  the  midst  of 
an  important  lawsuit,  little  Maurice,  who 
had  been  considered  rather  a  hopeless 
rascal,  poked  his  head  in  the  court  room 
and  was  promptly  "shooed"  out  by  the 
bailiff.  We  were  in  the  midst  of  an  im- 
portant trial,  involving  the  construction 
of  a  law  upon  which  depended  the  dis- 
position of  a  million  dollars'  worth  of 
property.  I  told  the  bailiff  to  let  that  boy 
come  in,  he  was  one  of  my  friends.  He 
came  up  to  the  bench,  while  I  suspended 
the  trial  for  three  minutes.  I  said,  'Mau- 
rice, what  can  I  do  for  you?'  He  said, 
'Well,  judge,  it's  dis  way ;  I's  been  sell- 
in'  papers  down  by  the  Mining  Exchange 
corner  for  a  year  and  I's  always  hopped 
on  the  cars  when  I  feeled  like  it,  and 
now  dey's  got  a  new  guy  down  there  for 
a  cop;  he's  one  of  dese  fly  bulls  dat 
tinks  he  owns  de  town  and  won't  let  me 


git  on  de  cars,  and  I's  been  losing  50 
cents  a  day  for  a  week.'  'Well,'  1  said, 
'Maurice,  what  can  I  do  about  it?'  He 
read  the  papers  as  well  as  sold  them,  and 
he  promptly  replied,  'Well,  what  I  want 
you  to  do  is  to  give  me  one  of  these  here 
injunctions  against  this  cop.'  Maurice 
got  the  injunction  in  the  shape  of  a  kind- 
ly note  to  the  policeman,  stating  that  he 
was  a  ward  of  the  court,  and  it  was  our 
special  desire  that  he  be  allowed  to  'hop' 
the  cars  all  he  pleased.  The  next  report 
day  Maurice  came  up  beaming.  'Well,' 
said  I,  'Maurice,  how  did  the  injunction 
work?'  'Oh,  it  worked  fine,'  he  replied. 
'He  liked  to  drop  dead  when  he  read  it. 
He's  trying  to  be  my  friend  now.  He 
tinks  I've  got  a  pull  wid  de  court.'  Mau- 
rice to-day,  after  two  years,  is  a  splendid 
boy.' " 

An  Official  Heart-to-Heart  Talk. — If  the 

example  set  by  a  Minneapolis  policeman 
is  to  be  followed  in  all  the  cities  of  the 
country,  the  police  civil-service  examina- 
tions must  hereafter  embrace  the  sub- 
jects of  rhetoric,  elocution,  and  a  course 
in  the  fundamentals  of  good  citizenship. 
It  all  came  about  this  way.  People  pass- 
ing by  a  certain  schoolhouse  had  been 
snowballed,  slides  had  been  constructed 
to  the  peril  of  pedestrians,  and  in  various 
and  sundry  ways  the  bigger  boys  and 
some  of  the  littler  ones  had  made  their 
teacher  realize  that  youth  is  a  period  of 
high  spirits.  Once  or  twice  she  had 
called  up  the  police  station,  and  an  officer 
speedily  appeared  and  issued  a  warning 
to  the  youthful  offenders,  but  as  soon  as 
his  blue  coat  vanished  around  the  cor- 
ner the  fun  began  again. 

When  next  summoned,  an  inspiration 
struck  the  officer  and  he  suggested  a 
good-citizenship  meeting.  The  children 
gathered  in  the  big  hall  and  the  police- 
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man  acted  as  presiding  officer.  One  by 
one  he  reviewed  the  indulgences  of  the 
last  few  days,  in  each  case  pointing  out 
to  the  children  why  this  and  that  was 
contrary  to  good  citizenship,  and  why 
the  police  could  not  and,  moreover,  would 
not  stand  for  it,  and  why  in  the  name  of 
patriotism  the  children  must  face  around 
and  do  differently. 

The  officer  says  he  hopes  the  children 
now  see  the  necessity  of  a  new  order  of 
things.  It  is  said  to  be  the  first  time  in 
the  history  of  the  local  public  schools 
that  a  uniformed  policeman  has  come  in 
and  given  the  children  a  heart-to-heart 
talk. 

Admired  Hones  Too  Much. — Possibly  the 
youngest  horse  thief  ever  placed  on  trial 
was  found  guilty  in  a  Suffolk,  Virginia, 
court  a  short  time  ago.  The  prisoner  was 
a  lad  but  nine  years  old,  and  the  charge 
made  against  him  was  his  second  offense. 
Owing  to  his  youth,  there  was  no  prose- 
cution for  the  first  horse  stolen,  but  when 
he  disappeared  a  second  time  with  a  val- 
uable animal  which  did  not  belong  to 
him,  he  was  pursued  and  captured  by  a 
posse  after  a  chase  of  several  miles. 
The  boy,  who  had  to  stand  in  a  chair  to 
look  over  the  edge  of  the  judge's  desk 
when  his  plea  was  made,  said  he  was 
hired  to  steal  the  horse,  but  failed  to 
identify  the  man  whom  he  accused.  He 
was  sent  to  the  state  reformatory  for  an 
indefinite  period. 

"The  City  of  Boys." — Humaniculture  is 
the  new  science.  Have  you  heard  of  it? 
It  is  being  taught  by  Judge  Willis  Brown, 
of  Utah,  lecturer,  writer,  and  humanita- 
rian. The  science  of  humaniculture  is  the 
art  of  reclaiming  boys  and  girls,  who,  for 
misdemeanors  and  petty  crimes,  have 
been  brought  into  criminal  court  and 
classed  with  hardened  criminals. 

Judge  Brown's  greatest  achievement 
in  the  humaniculture  line,  says  the  Pica- 
yune, was  the  founding  of  "Boy  City," 
or  Boyville,  at  Charlevoix,  Michigan. 
This  city  of  boys  is  laid  out  on  the  same 
broad  plan  that  governs  any  progressive 
city  of  grown-ups,  the  boys  electing  their 
own  mayor,  town  council,  etc.,  providing 
funds  for  playgrounds  and  athletic  de- 
velopment, and  everything  pertaining  to 


the  moral  and  physical  upbuilding  of  the 
boy.  The  boys  study  their  own  political 
situation  far  more  carefully  than  do  most 
citizens  theirs,  and  every  boy  casts  his 
ballot  as  he  thinks  best,  which  cannot 
always  be  said  of  the  men  who  look 
after  the  welfare  of  the  people  at  large. 
The  idea  of  the  City  of  Boys  is  to  make 
manly  men  out  of  material  more  or  less 
below  par. 

At  the  dedication  of  Boyville  some 
time  ago  Governor  Harmon,  of  Ohio,  ad- 
dressed the  citizens  of  the  new  town  and 
spoke  of  the  movement  in  the  heartiest 
terms.  With  him  were  many  notables, 
and  every  one  was  intensely  enthusiastic 
over  the  new  project.  In  Boyville  the 
laws  are  all  made  by  the  boys,  enforced 
by  them,  and  lived  up  to  by  them.  It  is 
an  institution  unique  beyond  anything 
ever  before  organized,  and,  best  of  all,  it 
is  proving  a  wonderful  success.  Judge 
Andrew  H.  Wilson,  of  the  Juvenile  Court 
of  New  Orleans,  together  with  nearly  ev- 
ery other  juvenile  court  judge  in  the 
United  States,  have  given  the  movement 
their  hearty  indorsement,  and  not  a  few 
more  material  encouragement. 

Reformation  by  Dentistry.— Ten  dollars' 
worth  of  dentistry  supplied  by  the  Chil- 
dren's Day  Association  has  reformed  a 
delinquent  Chicago  urchin  into  an  honest, 
industrious  boy.  A  $5  gold  piece  re- 
ceived in  Chicago  yesterday  proves  the 
transformation.  Joseph  Bejlovec,  six- 
teen years  old,  was,  until  a  short  time 
ago,  a  delinquent  youth,  and  spent  most 
of  his  time  dodging  the  truant  officer, 
and  the  rest  in  mischief.  He  was  ar- 
rested and  taken  before  the  juvenile 
court  on  March  17.  There  he  was  ex- 
amined, and  his  teeth  found  to  be  in  bad 
condition.  The  court  nurses  told  the 
agent  of  the  Children's  Day  Association. 
The  association  is  devoted  to  relieving 
emergency  cases  that  appear  before  the 
court,  and  the  agent  was  interested  im- 
mediately. She  gave  $10  to  be  used  in 
fixing  Bejlovec's  teeth.  As  soon  as  this 
was  done  the  judge  told  the  boy  he 
would  not  punish  him,  but  would  send 
him  to  a  farm  at  Scherville,  Indiana, 
where  he  could  work,  and,  if  willing  to 
do  so,  he  could  save  up  enough  money 
to  pay  back  the  $10.   The  boy  went  to 
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the  farm.  Later  a  letter  was  received 
at  the  offices  of  the  Children's  Day  As- 
sociation in  the  Woman's  Temple.  When 
it  was  opened  a  $5  gold  piece  rolled  out. 
It  was  from  Rcjlovec. 

A  Wise  Magistrate. — There  is,  says  the 
Rochester  Herald,  a  magistrate  down  in 
Philadelphia  who  is  long  on  horse  sense, 
even  though  he  may  be  open  to  the 
charge  that  he  is  short  on  law.  This 
wise  official,  whose  name  is  Scott,  had  a 
boy  before  him  on  a  charge  of  stealing 
a  5-ccnt  pack  of  playing  cards.  Magis- 
trate Scott  inquired  of  the  prosecuting 
witness  if  lie  thought  it  right  to  put  the 
brand  of  a  criminal  on  a  boy  for  so  small 
a  sum  as  five  cents.  The  reply  was  that 
a  boy  who  would  steal  so  trilling  an  ar- 
ticle would  steal  something  more  valu- 
able, if  opportunity  offered. 

That  appears  to  have  aroused  the  in- 
dignation of  the  magistrate,  a  man  with 
a  good  memory,  we  judge,  who  inquired : 
'"Then  how  was  it  that  your  firm  was 
willing  to  drop  the  charges  against  a 
clerk  who  was  before  me  some  time  ago 
for  embezzling  several  thousands  of  dol- 
lars, when  that  person  promised  to  repay 
the  money?  If  it  is  the  money  you  want, 
1  will  order  the  boy  to  pay  you  5  cents, 
and  discharge  him,  too." 

We  learn  from  the  Philadelphia  Rec- 
ord's account  of  the  incident  that  the 
boy  proffered  the  nickel,  which  the  mag- 
istrate accepted,  and  discharged  him 
from  custody,  thus  closing  the  incident. 

Whether  lawful  or  not.  Magistrate 
Scott's  act  was  one  which  may  be  com- 
mended to  others  who  are  careless  about 
affixing  the  brand  of  criminality  upon 
the  young. 

An  Extraordinary  Case. — A  young  attor- 
ney not  noted  for  his  brilliancy  recently 
appeared  in  court  to  ask  for  an  extra  al- 
lowance in  an  action  which  he  was  so 
fortunate  as  to  have  been  retained  in. 
The  court  not  discovering  anything  at 
all  unusual,  complicated,  or  extraordi- 
nary about  the  litigation,  inquired  of  the 
young  man  :  "What  is  there  about  this 
case  that  to  you  seems  extraordinary?" 

"That  I  got  it."  blandly  and  innocent- 
ly replied  the  youthful  aspirant  for  fees. 


The  Maid  and  Mephistopheles.— A  judge 
in  one  of  our  middle  west  states  adver- 
tised for  a  stenographer  with  experience 
in  legal  work.  A  number  of  applicants 
called  at  his  office  for  the  purpose  of 
making  application  for  the  position. 
Each  applicant  was  given  a  trial  to  test 
her  speed,  accuracy,  etc.  Among  the  ap- 
plicants was  a  young  lady  whose  anxiety 
to  make  a  good  showing  evidently  un- 
nerved her.  The  judge  dictated  to  her 
a  few  sentences  in  legal  language,  one 
of  which  was :  "That  would  give  him 
time  to  complete  the  devastation  of  the 
assets."  This  sentence  as  transcribed  by 
the  young  lady  on  the  typewriter  read 
as  follows:  "That  would  give  him  time 
to  complete  the  devil's  station  with  a 
hatchet."  Although  much  amused  at  her 
ludicrous  blunder,  the  judge  permitted 
her  to  go  away  without  telling  her  of  her 
mistake. 

Attached  the  Banquet.— There  are  many 
interesting  anecdotes,  says  the  Chicago 
Tribune,  told  of  judges  and  lawyers  of 
the  Chicago  bench  and  bar.  For  in- 
stance, there  is  the  story  of  the  lord  chief 
justice's  dinner.  Chief  Justice  Cole- 
ridge, of  England,  was  in  Chicago  and 
was  entertained  at  a  banquet.  It  so  hap- 
pened, however,  that  the  man  who  was 
giving  the  feast  had  some  outstanding 
debts  that  had  previously  proved  uncol- 
lectable.  A  young  lawyer,  not  invited  to 
the  banquet,  held  one  of  these  claims  for 
collection,  and  he  evolved  the  idea  of  at- 
taching the  banquet. 

When  the  line  was  formed  for  the 
march  to  the  banquet  hall,  it  was  sud- 
denly discovered  that  a  deputy  sheriff 
was  in  charge  of  the  food.  In  vain  the 
host  stormed,  and  declared  the  dinner 
could  not  be  attached  for  any  claim 
against  him,  as  he  had  not  yet  paid  for 
it,  and  consequently  it  was  not  his  prop- 
erty. 

The  young  lawyer  said  they  could  set- 
tle that  question  in  court  in  the  morning. 
Meanwhile  it  was  immaterial  to  him 
whether  the  lord  chief  justice  of  Eng- 
land had  anything  to  eat  or  not.  The  re- 
sult was  that  the  host  had  to  borrow  suf- 
ficient money  from  some  of  his  guests 
to  satisfy  the  claim. 
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Our  Jean  Valjeans 

IN  an  address  before  the  National  Conference  of  Charities  and  Corrections,  Judge 
Ben  B.  Lindsey  said :  One  trouble  is  that  we  do  not  think.  Victor  Hugo  did 
not  suffer  from  this  shortcoming  to  which  we  are  all  more  or  less  victims. 
Nearly  one  hundred  years  ago  a  Paris  newspaper  contained  an  item  (as  far  as  the 
principle  is  involved),  seen  in  our  city  newspapers  almost  any  day.  A  boy  had 
been  arrested,  tried,  and  incarcerated  for  stealing  a  loaf  of  bread.  How  many 
thousands  of  readers  glanced  over  that  item  without  another  thought.  Yet  it  was 
the  suggestion  to  one  who  did  think,  for  a  story  of  life  that  thrilled  the  heart  of 
the  world.  It  is  all  right  to  sympathize  with  Jean  Valjean.  And  yet  no  code  of 
ethics  or  morals  will  justify,  or  ought  to  justify,  what  he  did. 

Our  revulsion  at  his  punishment  is  what  causes  us,  in  our  profound  pity  and 
sympathy,  even  to  justify  his  act.  It  is,  inherently,  a  mistake  to  ever  justify  the 
unlawful  satisfaction  of  any  desire.  We  may  very  properly  even  excuse  and 
sympathize  with  an  unfortunate.  This  is  entirely  different  from  justification. 
When  you  try  to  justify  an  unlawful  act  you  are  treading  on  dangerous  ground,  and 
while  apparently  proper  in  an  individual  case  it  would  be  sowing  the  seeds  from 
which  in  the  end  we  should  reap  the  fruits  of  bitterness.  The  trouble  in  Jean 
Valjeans  case  was  that  justice  was  not  done.  It  is  as  natural  for  a  boy  or  girl  to 
want  joy  and  fun  as  it  is  to  be  hungry.  It  is  just  as  important  to  satisfy  one  as 
the  other.    If  either  is  satisfied  unlawfully,  the  act  must  be  corrected. 

There  should  have  been  justice  to  the  boy  who  stole.  There  should  have 
been  justice  to  the  man  who,  in  the  sweat  of  his  brow,  and  by  his  own  labor,  had 
produced  that  loaf  of  bread.  Suppose  he  had  forty  loaves  as  the  result  of  a  day's 
work,  and  forty  Jean  Valjeans  had  appeared  upon  the  scene.  He  may  have  had 
hungry  children  of  his  own  to  feed.  The  judge  was  no  better  or  worse  than  the 
people  or  the  system  under  which  he  lived  and  acted.  The  rights  and  duties  of 
each  were  not  adjusted  to  each  other.  There  was  neither  harmony  nor  justice. 
Jean  Valjean  should  have  been  corrected,  but  corrected  with  the  love  and  tender- 
ness of  our  Saviour,  as  He  wou  d  have  corrected  him.  Would  He  have  told 
Jean  it  was  right  to  steal  that  bread?  No.  The  Master  would  have  said: 
"Thou  shalt  not  steal."  He  would  have  forgiven  him.  He  would  have  assisted 
him,  so  that  he  could  accomplish  lawfully  what  he  had  done  unlawfully.  That 
is  what  the  juvenile  court  would  do. 
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Some  Prominent  Juvenile  Court  Judges 
and  Their  Work. 

SQUARE  deal  for  chil-  must  appear  in  its  behalf,  thus  securing 

dren," — this  might  well  to  it  the  presence  of  a  friend  at  court 

be  the  motto  inscribed  whose  duty  it  is  to  see  that  all  the  evi- 

above  the  door  of  the  dence  in  the  child's  favor  that  can  be  pro- 

nJSS  Marion  county  juvenile  duced  is  brought  out  and  made  plain  to 

court,  where  sits  Judge  the  court." 

George  \Y.  Stubbs  look-  #  "In  addition  to  the  5,875  cases  dis- 

ing  ever  to  the  welfare  posed  of  by  formal  action,  many  hun- 

U  of  the  citv's  unfortunate  dreds  of  persons,  both  men  and  women, 

have  been  brought 


children.  In  his 
report  to  Governor 
Marshall,  Judge 
Stubbs  said :  "The 
law  provides  for 
the  appointment  of 
two  probation  offi- 
cers who  are  paid 
officers  of  the 
court.  Their  duty 
.  is  to  make  investi- 
gation in  the  case 
of  every  child 
against  whom  a 
charge  has  been 
filed.  This  must 
be  done  and  a  re- 
port in  writing 
made  to  the  court 
before  the  case  is 
tried.  This  report 
covers  the  char- 
acter, reputation, 
general  conduct, 
habits,  associa- 
tions, and  school 
record  of  the  child, 
and  the  kind  of 
home  and  the  character  and  habits  of  its 
parents.  These  investigating  officers  are 
instructed  to  find  out  every  good  thing 
that  can  be  said  in  the  child's  favor.  At 
the  trial  of  the  child  the  probation  officer 
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into  court  upon  no- 
tice against  whom 
the  court  declined 
to  permit  charges 
to  be  filed.  Such 
cases  were  usually 
of  a  domestic  char- 
acter, and  for  the 
most  part  were  the 
outgrowth  of  quar- 
rels between  the 
father  and  mother, 
often  the  result  of 
an  infirmity  of 
temper.  A  plain 
and  vigorous  talk 
to  such  parents,  in 
which  they  were 
sin  »\\  ii  w  hat  the  re- 
sults of  their  con- 
duct might  be  upon 
the  lives  of  their 
children,  generally 
resulted  in  reunit- 
ing the  family." 

"In  summing  up 
the  seven  years' 
work  of  the  court  it  may  be  said  that 
hundreds  of  boys  properly  termed  'bad 
boys,'  who  were  brought  into  the  court 
during  the  first  three  or  four  years  of 
its  existence,  are  now  young  men,  doing 
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for  themselves  and  making  their  way  in 
the  world.  Many  are  holding  good  posi- 
tions where  they  have  the  confidence  and 
respect  of  their  employers,  and  have  a 
bright  future  before  them.  These  boys 
were  all  poor  boys  and  nearly  all  of 
them  came  from  the  poorest  homes. 
Dealing  with  these  boys  has  demonstrat- 
ed that  poverty  is  no  drawback  to  a  boy. 
providing  his  pride  can  be  awakened  and 
his  ambition  stimulated.  If  the  boy  has 
a  normal  mind,  and  a  job  can  be  found 
for  him  that  he  likes. — if  the  manliness 
that  exists  in  almost  every  boy  can  be 
aroused  to  the  serious  and  important 
things  in  life, — he  can  in  nearly  every 
case  be  given  a  good  start  toward  suc- 
cess and  prosperity,  no  matter  how  poor 
he  may  be.  if  his  parents  have  any  sense 
whatever  of  their  responsibility  toward 
him." 

The  court  has  gained  a  reputation 
among  similar  courts,  that  is  surprising. 
While  not  without  honor  at  home  its 
fame  has  gone  abroad  and  among  stu- 
dents of,  and  experts  in,  juvenile  work 
it  is  widely  known,  and  has  a  great 
reputation.  .Many  visitors  come  each 
year.  A  year  or  two  ago  a  lady  rep- 
resentative of  the  Howard  association 
of  England,  a  noted  prison  reform  or- 
ganization, visited  Indianapolis  and  at- 
tended the  full  sessions  of  the  court  every 
day  for  seven  weeks,  and  later  came  back 
for  ten  days  more.  In  her  formal  report 
she  advised  that  the  Indianapolis  system 
be  recommended  by  the  International 
Prison  Association.  Another  visitor, 
Judge  Habled  Solomon,  of  Sweden,  sat 
daily  for  eight  weeks  with  Judge  Stubbs. 
and  on  his  return  home  published  a  book 
about  the  juvenile  courts  of  the  United 
States,  and  out  of  258  pages  148  were 
devoted  to  the  Marion  county  court. 

Los  Angeles  Active  Juvenile 
Court  Justice. 

Curtis  D.  Wilbur,  judge  of  the  juvenile 
court  of  Los  Angeles,  says  the  New  Or- 
leans Picayune,  is  demonstrating  almost 
daily  the  theory  that  criminal  tendencies 
are  chiefly  physical  in  their  nature,  and 
that  they  arc  as  much  a  disease  as  is  a 
tendency  to  tuberculosis  or  neurasthenia. 
Just  as  one  would  kill  a  cancer  by  de- 
stroying its  roots,  so  Judge  Wilbur  is 
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combating  child  degeneracy  and  depend- 
ency by  considering  the  human  body  as 
a  garden  in  which  foul  growths  often 
spring  up,  which  can  be  killed  and  kept 
from  sprouting  by  removing  those  things 
which  nurture  them. 

Judge  Wilbur  believes  even  the  most 
desperate  cases  of  child  incorrigibility 
can  be  cured  by  starting  with  a  treatment 
of  fresh  air,  sunlight,  and  a  copious  ap- 
plication of  water,  which  will  make  for  a 
healthy  hotly,  which,  in  turn,  will  develop 
an  equally  healthy  brain  tissue.  On  this 
brain  impressions'  can  be  made  by  a  sys- 
tem of  teaching,  which  will  eventually 
bring  about  a  form  of  auto-suggestion  to 
the  patient  which  cannot  fail  to  make  the 
gootl,  the  pure,  the  beautiful,  and  the 
true  attractive  to  him. 

For  the  last  year  Judge  Wilbur  has 
been  placing  more  stress  on  medical  and 
surgical  attention  for  wards  of  the  juve- 
nile court,  than  on  corrective  instruction 
for  the  mind.  W  hen  he  has  developed  a 
healthy  body  he  finds  it  easy  enough  to 
lead  the  mind  in  the  right  paths. 

Judge  Wilbur's  court  is  attended  regu- 
larly by  prominent  local  physicians,  who 
offer  their  services  free  of  charge  and 
make  suggestions  as  to  the  best  methods 
of  treatment.  For  once  a  place  has  been 
found  where  the  representatives  of  the 
medical  profession  work  in  harmony. 
In  Judge  W  ilbur's  court  they  meet  on  an 
altruistic  plane  to  strive  for  the  better- 
ment of  future  generations,  by  a  study 
of  criminal  therapeutics. 

Mis  office  is  crowded  after  court  hours 
by  women  who  wish  to  talk  about  their 
children.  He  seems  to  remember  all  the 
details  pertaining  to  the  history  of  each 
child,  and  calls  them  familiarly  by  name. 
If  he  suggests  an  operation,  it  is  because 
he  knows,  from  experience,  that  surgery 
has  proved  beneficial.  The  mothers  trust 
to  his  knowledge,  and  several  surprising 
examples  of  child  metamorphosis  have 
resulted. 

The  motto  of  the  Los  Angeles  juvenile 
court  is  carved  in  the  heavy  oak  panel 
above  the  judge's  bench  :  "Gently  to  hear 
and  kindly  to  judge."  It  seems  rather  a 
simple  motto,  but  it  is  made  impressive 
when  the  judge,  who  lives  up  to  his  mot- 
to, is  seen  carrying  on  the  work  of  hir 
office. 
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New  Orleans  Unique  Juvenile  Court 
and  Its  Efficient  Judge. 

ONORAl  .I.I  .    Andrew     accept  the  judgeship  of  the  new  court, 
1  [.  Wilson,  Judge  of  the     which  commenced  operations  on  January 
juvenile  court  of  New     1st,  1909.  That  the  court  has  been  a  suc- 
cess, that  it  at  once  entered  into  great 
public  favor,  and  that  it  is  accepted  as  a 
most  useful  and  indispensable  public  in- 
stitution, goes  without  saying  in  New 
Orleans.    There  have  been  many  tasks 
for  the  court,  however,  and  for  the  su- 
preme court  of  the 


Orleans,   was   born  in 
_  ^n^Ktt   c'tv   >n   the  early 
■Ssixties.     lit-  was  edu- 

Qcated  principally  in  the 
public  schools  of  that 
tdcitv.    He  Ntudied  law  in 


the  law  office  of 
Merrick,  Race  & 
Foster,  a  famous 
law  firm  of  New 
Orleans.  He  at- 
tended one  session 
of  the  Law  Depart- 
ment of  the  Uni- 
versity of  Louisi- 
ana to  get  the  bene- 
fit of  the  lectures 
of  Mr.  Thomas  J. 
Semmes  on  Civil 
Law.  Mr.  Wil- 
son's practice  has 
been  chiefly  along 
the  lines  of  civil 
law.  with  occasion- 
al cases  in  the 
criminal  courts. 

In  1887,  Mr. 
Wilson  was  ap- 
pointed by  the  gov- 
ernor as  a  member 
of  the  board  of 
education  of  New 
Orleans.  Here  he 
found  opportunity 
for  useful  and  in- 
teresting work,  for  he  gave  twenty-one 
years  of  consecutive  service  to  the  public 
schools  of  New  Orleans  as  a  member 
and  president  of  the  board  of  education. 

The  juvenile  court  was  established  in 
New  Orleans  by  constitutional  amend- 
ment adopted  in  the  fall  of  1908-  It  was 
because  of  his  well-known  ability  as  a 
lawyer,  and  because  of  his  long  and  vol- 
untary association  in  the  public-school 
work  of  New  Orleans,  and  of  his  knowl- 
edge of  children,  that  he  was  urged  to 


state,  which  is  the 
only  court  that  may 
supervise  the  dicta 
of  the  juvenile 
court ;  for  the  court 
was  new,  and  its 
pathway  had  to  be 
found  and  its  lines 
laid  out,  and  many 
constructions  and 
interpretations  had 
to  be  invoked  to  as- 
sist the  court  on  its 
splendid  way.  It 
has  been  noted, 
however,  that  the 
juvenile  and  su- 
preme court  have 
coincided  almost 
unanimously  i  n 
this  work,  and  that 
the  progress  of  the 
juvenile  court  has 
heen  commended 
from  so  many 
points  of  view. 

The  juvenile 
court  of  New  Or- 
leans is  remarkable  among  the  juvenile 
courts  of  the  United  States  in  this,  that  it 
represents  the  most  advanced  form  and 
creation  of  constitutional  legislation  in 
this  feature  of  the  judicial  department. 
There  has  been  no  reservation  at  all,  the 
court  being  given  jurisdiction  of  all  chil- 
dren under  seventeen  years  of  age,  for  all 
crimes  and  offenses  of  any  nature  com- 
mitted by  them;  also  the  disposition  of 
all  neglected  and  delinquent  children  for 
whatever  cause;  and  it  has  jurisdiction 
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for  the  trial  of  all  adults  for  any  offense 
against  a  child  under  seventeen  years  of 
age,  not  in  the  felony  class;  and  it  has 
special  jurisdiction  against  all  parents  for 
nonsupport  or  abandonment  of  children. 
It  will  be  noted  that  this  gives  the  court 
absolute  jurisdiction  of  the  child  from 
every  standpoint,  and  that  it  is  also  cre- 
ated as  the  special  friend  and  guardian 
of  the  child.  As  to  adults,  the  jurisdic- 
tion covers  nonsupport,  assault,  abuse 
of  child  labor  and  liquor  laws,  and  vio- 
lations of  the  many  state  laws  and  city 
ordinances  made  for  the  protection  and 
care  of  the  child.  This  broad  jurisdiction 
gives  the  court  a  great  amount  of  work 
to  do,  the  docketed  cases  exceeding  2,500 
annually,  in  which  are  not  counted  the 
many  summons  cases  that  are  not  dock- 
eted and  are  heard  privately.  The  court, 
under  its  constitutional  prerogatives, 
must  be  and  is  kept  open  always  day  and 
night  and  Sundays;  in  fact,  since  the 
minute  of  its  official  beginning,  its  doors 
have  never  been  closed. 

At  the  courthouse  are  accommodations 
for  children  at  all  hours,  and  meals  are 
served  gratuitously.  It  is  temporarily  a 
home  for  all  children  brought  in,  whether 
resident  or  waifs ;  of  course,  it  is  always 
understood  that  no  children  are  ever 
brought  to  a  police  station  or  jail,  or 
transported  in  a  police  van. 

One  line  of  work  of  which  the  court  is 
proud,  and  in  which  its  good  results  are 
not  excelled  anywhere  in  America,  is  in 
the  enforcement  of  the  nonsupport  laws, 
compelling  parents  to  support  their  off- 
springs. The  legislature  in  1902  enacted 
a  most  efficient  law  for  this  purpose,  and 
it  has  fallen  to  the  new  juvenile  court  to 
carry  it  out.  This  the  court  has  done 
seriously  and  well,  having  docketed  over 
400  cases  annually,  and  given  particular 
attention  to  each  case.  In  this  work  the 
district  attorney's  department  has  taken 
a  great  interest  and  done  most  thorough- 
ly all  that  lay  before  them.  It  is  said  at 
the  court  that  in  1910  the  court  will  have 
forced  the  payment  of  approximately 
$40,000  for  the  support  of  children.  Of 


the  large  number  of  cases  in  the  court 
it  is  estimated  by  the  judge  that  only 
about  60  per  cent  go  to  final  judgment 
or  produce  alimony,  as  he  makes  it  his 
duty  to  attempt  a  reconciliation  of  the 
spouses  in  every  case.  He  thinks  this 
a  patriotic  duty,  in  holding  the  family 
together  and  thus  contributing  to  the 
peace  and  order  of  the  community;  be- 
sides the  enforcement  of  this  law  has 
proven  a  great  antidote  to  the  divorce 
evil.  It  has  been  demonstrated  that  the 
mothers  of  families  do  not  want  divorces 
when  they  can  compel  the  delinquent 
spouse  to  support  his  children.  So  that 
altogether,  the  court  is  well  pleased  with 
results  in  this  special  line  of  its  busy 
work. 

The  work  of  the  court  has  also  attract- 
ed attention  in  the  enforcement  of  the 
liquor  laws  made  for  the  protection  of 
children,  the  selling  of  firearms  to  chil- 
dren, and  the  enforcement  of  child-labor 
laws.  Under  this  statute,  last  referred 
to, — a  recent  enactment  of  1908, — this 
court  held  against  one  Lew  Rose  for  em- 
ploying a  child  to  perform  on  the  stage. 
This  case  was  maintained  by  the  supreme 
court  of  Louisiana  in  State  v.  Rose,  in 
January,  1910,  just  as  a  similar  case, 
Com.  v.  Griffith,  was  decided  by  the  su- 
preme court  of  Massachusetts  in  the 
same  month.  These  two  cases  have  set 
the  tide  in  the  L'nitcd  States  against  chil- 
dren performing  on  the  stage.  Some  im- 
portant cases  involving  interpretation  of 
the  liquor  laws  are  now  pending  on  ap- 
peal in  the  supreme  court. 

Judge  Wilson  transacts  a  vast  volume 
of  business  annually  for  a  meagre  judi- 
cial salary  of  $4,000  a  year.  The  social 
value  of  his  work  exceeds  this  sum  many 
times.  He  is  an  amiable  man,  of  beauti- 
ful and  heroic  character,  and  well  fitted 
by  natural  gifts  and  training  to  discharge 
the  duties  and  fulfil  the  obligations  of  the 
unique  position  which  he  occupies. 
While  not  a  rich  man,  his  sympathies  are 
boundless,  and  he  unostentatiously  gives 
away  annually  considerable  sums  of  mon- 
ey to  aid  his  juvenile  wards. 
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St  Louis  Juveniles 
Have  a  Friend  in  Judge  Taylor. 

Judge  Wilson  A.  Taylor,  of  the  St. 
Louis  court  of  criminal  correction,  occu- 
pies a  unique  position  as  guardian  and 
foster  parent  of  more  children  of  foreign 
hirth  or  parentage  than  perhaps  any  other 
person  in  Missouri  or  the  United  States. 
This  distinction,  which  the  young  jurist 
enjoys  as  a  coveted  honor,  has  come  to 
him  through  his  connection  with  the  en- 
forcement in  the  city  of  the  compulsory 
education  law. 

In  dealing  with  delinquent  parents  of 
delinquent  children  who  have  been 
brought  into  court,  Judge  Ta>lor  has  es- 
tablished a  precedent  from  which  he 
never  departs  in  the  granting  of  paroles 
with  stipulation  that  regular  reports  shall 
be  made  in  person  by  parents  during  a 
term  of  two  years  in  which  the  court  has 
jurisdiction  in  each  case. 

The  Missouri  law  confers  authority  on 
the  court  to  impose  a  fine  with  imprison- 
ment in  cases  where  parents  neglect  or 
refuse  to  send  their  children  to  school 
during  the  prescribed  terms.  In  the  en- 
forcement of  this  law  the  truant  officers 
of  the  city  have  brought  scores  of  resi- 
dents, generally  of  foreign  birth,  into  the 
court,  angry  and  defiant  because  of  "in- 
terference with  their  personal  liberty." 
Through  a  policy  of  conciliation  Judge 
Taylor  has  succeeded  in  convincing  these 
delinquent  ones  of  the  justice  of  the  pro- 
visions of  the  law,  and  by  invoking  the 
power  of  parole  has  kept  them  under  di- 
rection of  the  court  while  children  have 
acquired  the  rudiments  of  an  English  ed- 
ucation, enabling  them  to  become  inter- 
preters when  required  to  report. 

During  three  years  that  Judge  Tay- 
lor has  presided  in  the  court  of  criminal 
correction  he  has  in  his  way  exercised 
a  controlling  influence  over  the  lives  of 
scores  of  boys  and  girls.  He  has  inter- 
ested hundreds  of  the  foreign  population 
in  American  schools  and  American  in- 
stitutions, who.  it  is  said  by  a  strict  en- 
forcement of  fines  and  penalties,  would 
have  been  driven  to  malice  and  defiance 
of  law.  Every  month  there  are  numbers 
of  the  children  who  bring  their  parents 
into  court  where  they  act  as  interpreters 
of  the  foreign  tongues,  while  the  Judge 


keeps  posted  on  the  progress  of  his 
wards. 

"I  don't  like  to  send  a  boy  to  the  work- 
house," said  Judge  Taylor,  in  discussing 
the  procedure  of  the  court  of  criminal 
correction.  "They  learn  evil  there,  and 
are  apt  to  leave  that  institution  hardened 
criminals." 

•  In  the  cases  of  boys  under  twenty-one, 
and  who  are  before  the  court  for  the 
commission  of  a  first  offense  against  the 
law,  it  is  the  practice  of  Judge  Taylor  to 
grant  a  parole.  He  frequently  receives 
letters  from  these  boys  when  beyond  the 
jurisdiction  of  the  court,  but  who  recog- 
nize the  moral  obligation  to  report  ac- 
cording to  the  terms  of  their  paroles. 
These  letters  have  in  various  ways  con- 
veyed to  the  judge  an  appreciation  of 
favors  bestowed,  and  have  given  assur- 
ance of  benefits  derived  from  the  admoni- 
tions of  the  court  and  the  added  chance 
in  the  battle  of  life. 

Judge  Lindsey  of  Denver — 
the  Man  and  his  Boys. 

Mostly  forehead  is  Judge  Benn  Barr 
Lindsey,  says  the  New  York  Globe. 
Very  unimpressive  at  first  glance.  Just 
a  small  man,  with  his  brown  eyes  peering 
at  you  through  old-fashioned  spectacles, 
and  a  forehead  that  bulges  over  them, 
and  a  slender  body  carelessly  dressed. 
Just  a  little  higher  than  the  bar  rail.  You 
not  only  wouldn't  pick  him  out  in  a 
crowd, — you  could  hardly  find  him  in  a 
group.  But  he  has  made  a  noise  that 
has  echoed  across  the  continent.  It  has 
even  jarred  some  of  the  ideas  that  came 
over  with  William  and  have  been  getting 
blue-molded  in  the  English  courts  ever 
since.  The  London  jurists  talked  them 
over  the  other  day.  The  concensus  of 
opinion  was:  "How  very  odd." 

He  is  the  children's  court  judge  in 
Denver,  whose  ideas  have  revolutionized 
the  world's  way  of  dealing  with  the  juve- 
nile offender.  Lindsey  doesn't  believe  it 
is  as  important  to  know  what  a  kid  did 
as  why  he  did  it.  He  doesn't  get  on  a 
cap  and  kimono  and  pull  his  steel-bowed 
specks  down  on  his  nose  and  rasp 
"Well!"  at  the  frightened  little  rooster 
untjl  that  pint-sized  criminal  resorts  in 
self-defense  to  a  silence  that  seems  sullen, 
but  is  only  scared.    Lindsey  gets  his 
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arm  about  the  kid's  shoulders  and  talks 
to  him  like  a  brother.  He  tells  of  the 
time  he,  too,  ran  "wid  de  gang."  They 
say  he  even  learned  to  smoke  in  order 
that  he  might  be  at  ease  with  his  callers. 
He  doesn't  sentence  a  boy  found  guilty. 
The  pair  talk  it  over,  and  decide  between 
them  how  long  a  time  at  Golden  would 
straighten  out  the  lad's  moral  kinks. 
That  is  where  the  Colorado  reformatory 
is  located.  If  that  is  the  answer,  Lindsey 
gives  the  boy  the  commitment  papers  and 
his  fare  to  Golden,  and  the  boy  goes  all 
alone.  Ordinarily,  though,  they  decide 
between  them  that  if  the  boy  stays  at 
home  he'll  do  better.  So  he  stays,  and 
now  and  then  comes  up  to  talk  things 
over  with  the  judge. 

He  is  fighting  political  parties  and  busi- 
ness men  and  financiers  and  parents  and 
school  systems  and  grafters  and  every- 
one else  who  gets  in  the  way  of  his  pet 
idea,  to  have  justice  done,  with  kindness, 
to  the  kids.  He  developed  the  juvenile- 
court  system  which  has  been  adopted  by 
every  up-to-date  community.  He  is  the 
author  of  a  dozen  or  so  laws  bearing  on 
this  subject,  and  of  as  many  hooks.  He 
is,  perhaps,  the  most  unpopular  man  in 
Denver  with  the  politicians, — but  he  has 
the  solid  support  of  the  kids.  Just  to 
show  what  that  support  amounts  to,  he 
quarreled  with  the  chief  of  police  once 
because  the  wine  rooms  of  the  city  were 
open  to  the  youngsters.  The  chief  de- 
manded a  hearing,  at  which  Lindsey  was 
to  produce  his  witnesses.  That  hearing 
was  in  Lindsey 's  court  room. 

"Not  a  wine  room  was  open  last 
night,"  said  the  chief  indignantly. 

A  little  bit  of  a  chap  got  up  and 
shrilled  at  him :  "Yep.  They  were  all 
closed  last  night.  But  how  about  the 
other  nights,  fellers?" 

And  200  grave  prosecutors  in  knee 
breeches  rose  to  answer : 

"Open." 

Judge  Battle  of  Arkansas 
Received  Loving.  Cup. 

Judge  Burrill  B.  Battle,  retiring  associ- 
ate justice  of  the  Arkansas  supreme 
court,  was  presented  with  a  handsome 
loving  cup  as  a  token  of  the  esteem  in 
which  he  is  held  by  the  members  of  the 
Arkansas  Bar  Association.   Judge  W.  E. 


Hemingway,  one  of  the  leading  members 
of  the  Little  Rock  bar,  and  for  four  years 
a  member  of  the  supreme  court,  made  the 
speech  of  presentation,  and  the  scene  was 
deeply  affecting,  as  the  venerable  jurist 
of  twenty-five  years'  continuous  service 
responded  his  grateful  acknowledgment 
of  the  tribute  from  the  lawyers  of  Arkan- 
sas. 

Judge  Tayler  of  Cleveland 
Dies. 

Judge  Robert  \Y.  Tayler.  oi  the  United 
States  district  court,  died  at  Cleveland, 
Ohio,  on  November  26th. 

He  was  born  in  Youngstown,  Ohio, 
November  26,  1852.  the  son  of  Robert  W. 
Taylor,  who  was  the  first  Comptroller  of 
the  Treasury.  Judge  Tayler  received 
honorary  degrees  from  Western  Reserve 
College  and  from  Oberlin  College.  He 
was,  after  his  graduation,  superintendent 
of  schools  in  Lisbon,  Ohio,  and  then  be- 
came editor  of  The  Buckeye  State.  He 
was  admitted  to  the  bar  in  1877,  and  in 
a  few  years  was  made  a  county  prosecut- 
ing attorney.  He  was  a  member  of  the 
Fifty-fourth  to  the  Fifty-seventh  Con- 
gresses. He  declined  nomination  for  the 
Fifty-eighth  Congress.  He  became  Unit- 
ed States  district  judge  for  northern  Ohio 
in  1905.  and  had  served  since  that  year. 
Judge  Taylor  conducted  the  famous  Brig- 
ham  II.  Roberts  trial  in  the  Fifty-sixth 
Congress.  Since  his  appointment  to  the 
bench,  in  1905,  Judge  Taylor  had  become 
widely  known  as  an  arbitrator  in  indus- 
trial disputes,  and  in  that  capacity  settled 
the  long-standing  street  railway  war  in 
this  city.  Prior  to  the  recent  gubernato- 
rial election  he  was  asked  to  enter  the 
field  as  a  candidate  against  Governor 
Harmon,  but  declined. 

Hon.  John  F.  Rodabaugh  of  Indiana 
Passes  Away. 

Honorable  John  F.  Rodabaugh,  a 
prominent  member  of  the  Allen  County 
Indiana  Bar,  formerly  deputy  prosecut- 
ing attorney,  and  a  representative  in  the 
state  legislature  for  two  terms,  died  sud- 
denly at  Ft.  Wayne,  Indiana,  December 
1.  1910.  He  was  a  man  of  great  force 
of  character,  a  close  student  of  the  law, 
and  a  forceful  advocate;  a  graduate  of 
Ann  Arbor,  and  a  member  of  the  bar  for 
about  forty  years. 
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Illinois  State  Reporter. 


The  supreme  court  of  Illinois  recent- 
ly paid  to  Honorable  Isaac  N.  Phillips 
the  following  tribute  on  his  retirement 
from  the  office  of  reporter  of  that 
court : 

Springfield.  111. 
October  25.  1910. 
Hon.  Isaac  N.  Phil- 
lips, 

Bloomington  111. 
Dear  Sir: — 

Your  letter  ten- 
dering your  resig- 
nation as  the  re- 
porter of  this  court 
is  received,  and  in 
reply  I  am  directed 
by  the  members  of 
the  court  to  ex- 
press our  sincere 
regrets  that  you 
feel  compelled  to 
discontinue  your 
official  relations 
with  the  court. 

We  take  this  op- 
portunity to  ex- 
press to  you  the 
high  appreciation 
we  have  of  your 
faithful  and  effi- 
cient work,  and  of 

your  uniform  kindness  and  courteous 
treatment  of  the  members  of  this  court. 
The  position  which  you  have  filled  so  ac- 
ceptably for  the  past  sixteen  years  is  not 
only  one  requiring  a  very  high  order  of 
legal  attainments,  but  owing  to  the  close 
and  confidential  relations  which  must  nec- 
essarily exist  between  the  reporter  and 
the  members  of  the  court,  the  position  is 
one  requiring  the  strictest  integrity.  I 
know  I  express  the  feelings  of  every 
member  of  the  court  when  I  say  you 
have  measured  up  to  the  high  require- 
ments of  the  position  in  every  respect. 
The  immense  amount  of  work  vou 


ISAAC  N.  PHILLIPS 


have  done  will  be  appreciated  when  it 
is  known  that  the  decisions  which  you 
have  reported  during  your  term  of  serv- 
ice fill  94  volumes  of  our  Reports.  Your 
predecessor.  Mr.  Freeman,  held  the  posi- 
tion from  1865  to 
1894,  and  during 
his  twenty  -  nine 
years  of  service 
only  116  volumes 
were  published ; 
but  it  is  not  alone 
the  quantity  of 
work  that  entitles 
you  to  the  grateful 
appreciation  of  the 
bench  and  bar  of 
the  state,  but  we 
arc  glad  to  testify 
that  in  our  opin- 
ion the  quality  of 
your  work  is  un- 
excelled. 

We  are  pained 
to  have  you  leave 
this  court ;  but 
while  official  as- 
sociations must  be 
severed,  we  assure 
you  that  the  feel- 
ing of  friendship 
which  each  mem- 
ber of  the  court 
entertains  for  you  will  go  on  through 
life. 

Very  sincerely  yours, 

Alonzo  K.  Vickers, 

Chief  Justice. 

It  is  an  exceptional  service  that  Mr. 
Phillips  has  rendered  to  the  bench  and 
bar  of  Illinois.  Comparison  of  the  work 
of  those  who  report  judicial  decisions 
can  be  justly  made  only  by  very  careful 
consideration,  and  by  those  who  give  the 
matter  much  study.  There  is  a  great  dif- 
ference in  the  quality  of  the  work  done 
by  different  reporters.    Some  of  it  is 
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admirable,  and  some  of  it  much  less  so. 
It  is  no  exaggeration  to  say  that  no  court 
in  this  country  has  had  a  higher  grade 
of  work  in  the  reporting  of  its  decisions 
than  that  which  has  been  done  by  Mr. 
Phillips  for  the  supreme  court  of  Illinois. 
That  court  may  well  say  that  the  quality 
of  his  work  is  unexcelled. 

The  career  of  Mr.  Phillips  is  a  good 
example  of  what  an  American  boy  of 
good  brains  and  sterling  character  can 
achieve.  He  was  born  on  a  farm  in  Taze- 
well county,  Illinois,  October  24,  1845. 
W  hen  he  was  a  little  past  eighteen  years 
of  age,  he  entered  the  Union  Army  as  a 
private  soldier  in  company  A  of  the  47th 
Illinois  infantry.  After  discharge  from 
the  Army,  he  again  attended  Fchool  for 
a  short  time  in  Peoria,  Illinois,  and  then 
entered  the  Illinois  Wesleyan  University, 
at  Bloomington,  Illinois,  where  he  con- 
tinued three  years.  Though  he  did  not 
finish  his  course,  because  of  straitened 
circumstances,  that  institution  subse- 
quently conferred  upon  him  the  degree 
of  Master  of  Arts.  After  leaving  col- 
lege, he  taught  school  for  a  year,  and 
then  began  to  study  law  'in  the  office  of 
Robert  G.  Ingersoll  at  Peoria.  After- 
wards, he  went  through  the  law  depart- 
ment of  the  old  Chicago  University,  and 
took  the  degree  of  Rachclor  of  Laws 
June  29,  1871.  He  was  then  only  twenty- 
six  years  old.  He  immediately  began  the 
practice  of  law  at  Bloomington,  and  was 
for  twenty  years  in  partnership  with 
Governor  Joseph  W.  Fifer.  From  1885 
to  188°-  he  was  master  in  chancery  of  Mc- 
Lean county,  Illinois,  after  which  he  was 
chairman  of  the  railroad  and  warehouse 
commission  of  Illinois  for  four  years. 
Since  1894  he  has  been  reporter  of  the 
decisions  of  the  supreme  court  of  Illinois 
until  October  of  the  present  year,  when 
he  resigned.  Mr.  Phillips  has  been  fre- 
quently chosen  to  make  addresses  on  im- 
portant occasions.  At  one  of  them  he 
spoke  on  Abraham  Lincoln.  That  ad- 
dress has  been  published  in  book  form. 
Of  all  the  tributes  that  have  been  paid 
to  Abraham  Lincoln,  this  is  one  of  the 
most  genuine  and  admirable.  In  his  re- 
tirement from  office,  Mr.  Phillips  carries 
many  good  wishes  from  the  bench  and 


the  bar  for  the  fullest  enjoyment  of  his 
well-earned  leisure. 

Sir  John  Bingham's 
Retirement  from  the  Bench. 

Sir  John  Bingham,  in  his  farewell  ad- 
dress to  the  bar  recently  delivered  in 
the  probate  and  divorce  court,  observed : 
"Of  course  my  judicial  acts  have  been 
criticized,  and  often  adversely,  and  per- 
haps rightly.  But  no  judge  should  com- 
plain of  criticism ;  for  a  judge  who  is 
never  worth  criticism  is  probably  never 
worth  anything  at  all.  1  am  reminded 
of  a  conversation  I  once  had  with  Lord 
Watson.  It  took  place  a  long  time  ago 
when  I  was  more  outspoken  than  I  ever 
venture  now  to  be.  I  told  him  I  thought 
he  interrupted  counsel's  arguments  too 
often  with  his  criticisms.  'Eh,  mon,'  he 
answered,  'you  should  never  complain 
of  that,  for  I  never  interrupt  a  fool.' 
And  so  it  is  with  a  judge  and  the  press." 

Hon.  Simon  P.  Wolverton  of  Pennsylvania 
Dies. 

Simon  P.  Wolverton,  ex-state  senator 
and  ex-congressman  from  this  district 
and  one  of  the  most  prominent  attorneys 
in  that  state,  died  suddenly  at  his  home 
in  Sunbury,  Pennsylvania.  He  was 
found  dead  in  his  chair,  death  being 
caused  by  a  stroke  of  paralysis. 

In  1878  he  was  chosen  by  the  Demo- 
cratic party  to  fill  the  unexpired  term  of 
A.  H.  Dill  in  the  state  senate,  Mr.  Dill 
having  resigned  to  become  a  candidate 
for  governor.  He  was  subsequently 
twice  re-elected. 

In  1890  he  was  elected  to  Congress 
and  was  re-elected  in  1892.  His  name 
was  several  times  presented  to  Demo- 
cratic conventions  as  a  candidate  for 
governor,  and  Governor  Stone  offered 
him  a  place  on  the  supreme  bench,  to 
fill  an  unexpired  term,  but  he  declined 
the  offer. 

He  was  attorney  for  the  Philadelphia 
and  Reading  Coal  &  Iron  Company,  the 
Lehigh  Valley  Coal  Company  and  Coxe 
Brothers  &  Company,  and  their  allied 
interests.  One  of  his  greatest  achieve- 
ments was  the  part  he  took  in  the  settle- 
ment of  the  great  coal  strike  by  arbitra- 
tion. 
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Where  the"  Danger  Lay.— The  judge  of 
the  juvenile  court,  leaning  forward  in 
his  chair,  looked  searchingly  from  the 
discreet  and  very  ragged  pickaninny  be- 
fore his  desk  to  the  ample  and  solicitous 
form  of  the  culprit's  mother. 

"Why  do  you  send  him  to  the  rail- 
road yards  to  pick  up  coal?"  demanded 
his  Honor.  "You  know  it  is  against  the 
law  to  send  your  child  where  he  will  be 
in  jeopardy  of  his  life." 

"  'Deed,  jedge,  I  doesn't  send  'im ;  I 
nebber  has  sent  'im,  'deed" — 

"Doesn't  he  bring  home  the  coal  ?"  in- 
terrupted the  judge,  impatiently. 

"But,  jedge,  I  whips  'im,  jedge,  ebcry 
time  he  brings  it,  I  whips  de  little  rap- 
scallion till  he  cayn't  set,  'deed  I  docs." 

The  careful  disciplinarian  turned  her 
broad,  shiny  countenance  reprovingly 
upon  her  undisturbed  offspring,  but  kept 
a  conciliatory  eye  for  the  judge. 

"You  bum  the  coal  he  brings,  do  you  to  take  away  the  only  defense  he  has?" 
not?"  persisted  the  judge.  —  Rochester  Herald. 

"Burns  it — burns  it — cose  I  burns  it. 
W'y,  jedge,  I  has  got  to  git  it  out  ob  dc        He  Drew  the  Line. — One     of  Judge 
way."  Lindsey's  stories  is  of  a  poor  Irishman 

"Why  don't  you  send  him  back  with  who  was  arrested  on  the  Fourth  of  July 
it?"  His  Honor  smiled  insinuatingly,  as  for  punching  another  man  in  the  face, 
he  rasped  out  the  question.  When  the  judge  asked  him  if  he  was 

'Send  'im  back,  jedge !"  exclaimed  the    guilty,  he  said.  "Sure,  that's  what  I'm 

here  to  find  out."  The  judge  told  bun 
he  was  charged  with  striking  a  man. 
"But  wasn't  it  the  Fourth  of  July,  and 
couldn't  I  have  a  bit  of  fun?"  he  asked. 
"Yes,"  said  the  judge,  "but  your  right 
to  having  fun  ended  where  this  man's 
nose  began." — Picayune. 


his  client,  the  prisoner  turned  to  the 
judge  and  said: 

"W  Honah,  am  dis  de  lawyer  what 
am  depointed  to  offend  me?" 

"Yes." 

"Well,"  continued  the  old  darkey, 
"take  hit  away,  jedge;  I  pleads  guilty." 
— Central  Law  Journal. 

A  Considerate  Court. — A  cornfield  judge 
in  Oklahoma  was  hearing  a  trial  for 
stealing.  The  defendant  testified.  Then 
the  prosecuting  attorney  moved  to  strike 
out  his  testimony  as  irrelevant,  immate- 
rial, and  half  a  dozen  other  undesirable 
things. 

"What  else  has  the  defendant  offered 
in  defense?"  asked  the  judge. 

"Nothing,  your  honor,"  the  prosecut- 
ing attorney  replied. 

"Well,"  'ruled  the  judge.  "I  won't 
strike  it  out.    Do  you  suppose  I  want 


woman,  throwing  up  her  hands  in  a  ges- 
ture of  astonishment.  "Send  'im  back ! 
W'y,  jedge,  ain't  yo'  jest  done  told  me 
I  didn't  oughter  send  my  chile  to  no  sech 
dange'some  and  jeopardous  place?" — 
Youth's  Companion. 


An  Offended  Defendant. — An  old  dar- 
key was  under  indictment  for  some  triv- 
ial offense  and  was  without  counsel. 
The  judge  appointed  a  lawyer  to  defend 
him  who  had  never  tried  a  case  in  court. 

As  he  walked  forward  to  consult  with 


Even  the  Children. — Fx-Governor  Pen- 
nypacker,  condemning  in  his  witty  way 
the  American  divorce  evil,  told  at  a  Phil- 
adelphia luncheon  an  appropriate  story, 
says  the  Washington  Star. 
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"Even  our  children,"  he  said,  "arc  be- 
coming infected.  A  Kensington  school 
teacher,  examining  a  little  girl  in  gram- 
mar, said : 
"  "What  is  the  future  of  "I  love?"' 
"  'I  divorce,'  the  child  answered 
promptly."— Picayune. 

Cupid  in  Court. — "My  girl's  parents 
won't  let  me  sec  her.  Can't  I  get  out 
an  injunction  or  some  sort  of  a  law  pa- 
per?" 

"I  should  think  a  writ  of  attachment 
would  be  in  order."— Courier-Journal. 

Profanation  of  the  Bean.  — A  Boston  po- 
liceman was  leading  a  sobbing  youngs- 
ter toward  the  station  house.  "What 
has  he  been  doing?"  we  asked.  "Using 
a  bean-shooter."  answered  the  man  be- 
hind the  star.  "Is  that  a  crime?"  we 
queried.  "Not  exactly,"  he  replied, 
"but  it  is  considered  a  sacrilege  to  put 
beans  to  such  use  in  this  town." — Chi- 
cago News. 

Full  Particulars. — Lawyer — Now  what 
did  you  and  the  defendant  talk  about? 

Witness — Oi  t'ink  about  fifteen  min- 
utes. 

L. — No.  no ;  I  mean  what  did  you  talk 
over  ? 

VV. — We  talked  over  the  tiliphone, 
sorr— Boston  Transcript. 

Cruel  Treatment  — The  Judge — Can  you 
describe  any  specific  act  of  cruelty  on 
the  part  of  your  husband? 

The  Complainant — I  should  say  I  can ! 
Whenever  he  had  anything  to  say  to  me 
he'd  call  me  up  on  the  telephone  and  say 
it  and  then  disconnect  before  I  had  a 
chance  to  talk  back  to  him. — Chicago 
News. 

A  Little  Ananias  Club. — "That's  so, 
Judge;  I  was  drunk,  all  right,"  the  man 
at  the  rail  admitted  gently,  even  with  a 
note  of  pathos  in  his  thick  voice.  "I 
don't  deny  it,  Judge,  but  I'll  tell  you  just 
how  it  was.  I've  got  a  sick  wife  at 
home,  terrible  sick:  nobody  to  do  for  her 
but  me.  I  haven't  had  my  clothes  off 
nor  laid  down  for  four  nights.  When  I 
went  out  last  night  I — well,  I  just  had 
to  have  a  bracer,  Judge,  and  I  got  a 


little  too  much  under  my  belt;  that's  so. 
The  woman's  all  alone  up  at  the  house, 
Judge.   I'll  have  to  get  back  somehow." 

"That's  queer,"  interrupted  the  Mag- 
istrate, with  quiet  conviction.  "We  re- 
ceived a  letter  from  your  wife  and  she 
asks  me  to  keep  you  locked  up  as  long  as 
possible.  Says  you're  in  the  way  at 
home — a  nuisance.  She  is  glad  to  be 
rid  of  you." 

Silently,  without  apparent  surprise, 
the  prisoner  shuffled  toward  the  door  on 
his  way  to  jail.   Then  he  looked  back. 

"Say,  Judge,"  he  called  out,  "there  are 
two  awful  liars  in  this  room,  and  I'm  one 
of  'em.  I  ain't  got  no  wife!"— Ex- 
change. 

True  Gift  for  Fiction. — In  a  New  Bruns- 
wick village  a  town  character  who  pre- 
ferred emphasis  to  the  verities  was  a 
witness  in  a  petty  trial  involving  an  au- 
ger. He  positively  identified  it  as  the 
property  of  the  parties  to  the  suit. 

"Rut."  asked  the  attorney  for  the 
other  side,  "do  you  swear  that  you  know 
this  auger?" 

"Yes,  sir." 

"How  long  have  you  known  it?"  he 
continued. 

"I  have  known  that  auger,''  said  the 
witness  impressively,  "ever  since  it  was 
a  gimlet."— Everybody's. 

Would  Deserve  More. — "This  story 
comes  from  a  lawyer,"  savs  the  New 
York  Telegraph:  "A  worthy  and  provi- 
dent man  went  to  his  legal  adviser  to 
make  his  will.  He  gave  many  instruc- 
tions, and  it  seemed  that  everything  was 
arranged.  The  lawyer  began  to  read 
over  his  notes,  and  put  a  point  to  his 
client. 

"  'Oh— you  have  made  provision  for 
your  wife  in  the  event  of  her  surviving 
you.  Does  that  remain  unaltered  if  she 
should  marry  again  ?' 

"  'No,  no,'  said  the  client  eagerly. 
"What  am  I  leaving  her?  One  thousand 
dollars  a  vear.  If  she  marries  again 
make  it  $2,000." 

"The  lawyer  thought  there  must  be  a 
misunderstanding  and  pointed  out  that 
most  men  put  it  the  other  way  about. 

"  'I  know,'  said  the  client,  'but  the  man 
who  takes  her  will  deserve  it.' " 
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w  neve  mere  sr 
the  first  in  time  tl 

"Where  there  _ 
law  must  prevail. 

"Equity  aids  the  vigilant, 
who  dumber  on  their  rights^ 
ilanfibui   nun  dormimntibu* 
amqaitat  mabounit. 

"Equity  imputes  an  intention  in 
fulfill  an  obbgation. 

"Equity  will  not  suffer  a  wrong 

fcty7oDow,rheUw." 


<  those 
r  p/a>- 


Publishers  of 


Pomeroy's  Equity 


SAN  FRANCISCO 


itnG 

ROCHESTER,  N.Y. 
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In  Speaking  of  Law  Books,  when  Your 
Question  is  One  of 

CORPORATIONS 


Think  of  Thompson 


Absolutely  Complete 
Best  Arranged 


Most  Accurate 


Most  Up-to-date 
Cites  Everything 


Annotated  Forms 


Most  Useful 


THE  NEW 

Thompson  on  Corporations 

Entirely  Rewritten  and  Rearranged 

GENERAL  DIVISIONS  OF  THE  COMMENTARIES 

Volume  One.  Organization— State  Control. 

Volume  Two.  Directors— Officers — Agents. 

Volume  Three.  Corporate  Powers  and  theirExerciscs 
Financial  Powers— Eminent  Domain— Ultra  Vires. 

Volume  Fouf.  Stock  and  Stockholder!;. 

Volume  Five.  Torts — Frauds — Reorganization — Insol- 
vency— Receivers — Foreign  Corporations. 

Volume  Six.  Table  of  Cases-Index. 

Volume  Seven.  Annotated  Forms. 

Each  volume  in  itself  constitutes  a  complete  treatise  on 
the  special  topics  of  corporation  law  to  which  it  is  devoted. 


"A  mas nlficcnt  work — a 
of  the  tubleft."  Hon. 
Court,  bblrict  of 


oumroi         "Acccm  to  it  U  ruential  to  «ery  Uwyrr  deslinr  witb  Corpora- 
ls Wof.vKirr»N.  V.  S.  Di*rirt      iUmi  law."      Hok.  I).-n  A.  Parian.  I .  s.  Circuit  Court.  New 

Oilcan*.  U. 


The  Standard— The  One  Great  Final  Authority 

If  you  are  not  acquainted  with  the  NEW  THOMPSON,  write  today  for 
Descriptive  Circulars  and  Sample  Pages 

80.000  Cases  Cited.   150.000  Clarions.  9.000  Pages.  Seven  Large  Volumes. 
Law  Buckram  Binding.   Price  $42.00  Delivered. 


The  BOBBS-MERRILL  COMPANY,  Publishers 

INDIANAPOLIS,  INDIANA,  U.S.A. 


<J  If  the  advertisements  in  thia  number  interest  you.  answer  at  once.  IJ  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 


Digitized  by  Google 


Why 

Courts  are 
Overworked 
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NE  cause  of  much  delay  and  unnecessary  work  M  by  the  courts, 
is  the  fact  that  so  many  Judges  find  it  necessary  ^^ft*  to  search  for  au- 
thorities in  addition  to  those  cited  in  briefs  of  _  counsel. 

Is  this  necessary? 


The  number  of  cases  cited  every  day  in  opinions  which  are  not  cited  in  the 
briefs  shows  how  often  it  is  necessary. 

You  can  make  it  unnecessary  as  far  as  your  cases  are  concerned. 
Wouldn't  you  like  to  have  the  judge  feel  that  your  briefs  can  always  be  relied  upon  as 
absolutely  covering  your  side  of  the  case? 

Use  Lawyers  Reports  Annotated 

in  preparing  your  briefs  and  cite  L.  R.  A.  in  your  briefs.  We  have  for  years  made 
the  broad  claim  that  L.  R.  A.  notes  "contain  a  more  complete  presentation  of  the 
decisions  upon  its  specific  point  than  any  digest,  text-book  or  encyclopaedia." 

If  you  have  L.  R.  A.  always  go  to  it  first  and  you  will  be  saved  hours  and 
days  of  search.  If  you  have  not  L.  R.  A.  there  is  a  set  somewhere  near  you,  easily 
accessible.  Use  it  until  you  see  how  essential  a  work  it  is  to  have  at  your  elbow  all  the 
time. 

If  you  will  write  and  tell  us  frankly  why  you  have  not  yet  purchased  L  R.  A.,  we 
will  mail  you  free,  transportation  prepaid,  an  Index  to  Notes  in  the  first  24  vol- 
umes of  L.  R.  A.  (New  Series),  and  also  if  you  wish  it  we  will  explain  to  you  how 
you  can  buy  the  New  Series  most  easily. 


THE  LAWYERS . COOPERATIVE  PUBLISHING  COMPANY    ROCHESTER,  n.y. 

8 1  Nsmsu  St.  505  Lakeride  Bid*  N*.  G«.  Am.  B.nk  Bldg. 

NEW  YORK  CHICAGO  ST.  PAUL 


<J  Be  rare  to  mention  "Caac  &  Comment**  in  writing  to  advertisers.  *J  Where  you 
nw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  re. '.. 
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A  New  Work  of  the  Greatest  Interest  to  Those  Who  Practise  in  the  Federal  Courts 

Appellate  Jurisdiction 
of  the  Federal  Courts 

WITH  200  FORMS  OF  APPELLATE  PROCEDURE 
By  FRANK  O.  LOVELAND 

THE  question  of  Appellate  Jurisdiction  in  the  Federal  Courts  has  always  been 
a  puzzling  and  intricate  problem  that  has  never  been  solved  by  any  of  the 
treatises,  so  far  published,  on  Federal  Pracbce.  This  book  covers  most  thoroughly 
the  Jurisdiction  of  the  Federal  Appellate  Courts  of  the  United  States  and  includes  the 
questions  of  the  Review  of  Jurisdictional  Questions,  of  Criminal  Cases,  of  Constitutional 
and  Treaty  Cases,  Interlocutory  Appeals  from  Orders  Granting  Injunction  or  Appoint- 
ing Receivers,  Reviews  in  Bankruptcy  Cases,  Cases  from  the  Court  of  Claims,  Juris- 
diction of  and  the  Review  of  the  Decisions  of  the  Commerce  Court,  The  Court  of 
Customs  Appeals,  Appeals  from  all  the  Territorial  Courts,  and  Cases  from  State 
Courts  to  the  Supreme  Court  of  the  United  Slates. 


One  Volume 
900  Paget 
Bound  in 
Buckram 


Price 
$6.50 

Net 
Delivered 


Judge 
R.  W.  Arch  bald 
of  the  Commerce 
Court,  formerly 
Judge  of  U.  S. 
Diltrict  Court  of 
5c  rant  on.  Penn., 
write*  : — 

"I  cut  ihr  ro doted 
advetluement  from  the 
last  Federal  Reporter, 
and  if  you  can  send  me 
a  numbrf  of  these  cir- 
culars, 1  will  be  pleated 

10  tend  ihem  around  lo 
the  members  of  the  bar 
of  this  district,  recom- 
mending the  work  of 
Mr.  Loveland  to  them. 

11  it  nut  the  kind  of  a 
baok  that  the  bar  needs, 
and  are  ofti-n  asking 
fot ,  and  I  consider  that 
I  shall  be  doing  them  a 
favor  to  call  attention 
lo  it  in  this  way." 


ROCHESTER.  N.  Y. 


Brilliant  Masterpieces  of 
Court  Room  Oratory 

The  Search  of  Years  Fruitful  at  Last 

"CUuUi  If  thf  Ber"h  Srnattr  Ahtn  V.  StUirt 
una  rted).  Ctnuini  lltrUi  tf  femtui  Ui<U  trieh 
emd  Jem  ifrr.hr>  tf  fummi  Iruiyrrt.  

YOU  bear  Beach*!  burninr  words  In  tbe  salt  against  Henry 
Ward  Beecher  lor  leading  tbe  plaintiff's  wife  astray,  and  yon 
bear  the  eloquent  Tracy  In  tbe  minister's  defense.  You  liiiea 
to  Delmas  In  tbe  Tbsw  case  as  be  pictures  Evelyn's  life  alone 
tbe  primrose  path.  You  bear  tbe  immortal  Sergeant  Prentiss  in 
Kentucky's  greatest  muider  iriaL  You  bear  Susan  B.  Anthony's 
dramatic  response  to  tbe  court  that  condemned  bet.  You  view 
the  Itfe-and-drath  trials  of  Croker.  Tammany 'i  chieftain,  and 
IT  Donne U.  the  Irish  martyr.  You  bear  Clarence  Darrow  and 
Senator  Borah  in  Haywood's  recent  trial.  You  bear  Merrick  in 
the  trial  of  Surratt  lor  the  murdei  of  Lincoln,  and  you  stsnd  with 
tbe  migbry  Voorbees  as  be  Invokes  tbe  unwritten  law.  and  for 
two  hours  pleads  for  the  acquittal  of  an  erring  sister's  brother 
who  bsd  killed  tbe  man  that  plucked  a  flower  horn  tbe  garden 
of  honor  and  flung  it  away  In  a  little  white,  withered  and  dead." 
You  bear  IngcrsoU.  Seward.  Lewis.  Rayner  and  others  where 
eloquence  Is  pure  and  grand  and  lofty— bcfoic  a  jury  pleading 
for  life  and  liberty,  mercy  and  justice. 

THE  REAL  TEMPLE  OF  ORATORY 

Has  at  last  been  invaded  and  you  revel  with  genius  around  an 
Intellectual  banquet-board  and  see  In  graphic  pictures  the  loves, 
hopes  and  shattered  romances  that  bare  twayed  the  destinies  of 
historic  characters. 

Book  is  strongly  and  handsomely  bound  and  Illustrated,  tbe 
front:? piece  being  after  Cope's  famous  painting.  "Tbe  Plaintiff 'S 
Appeal  at  the  First  Tnal  by  Jury." 

300  Pages.  Special  Introductory  Price  $2.  Carriage  Prepaid 

CLASSIC  BOOK  PUBLISHING  COMPANY 

BAXLEY,  GA. 


G.  O.  P.  Now  Says: 

"  Let  George  Do  It" 

Jr>  ttmrt  tn  tkr  Xlmwfnlu  J..um«t 


•J  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  *~  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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Published  September.  1910. 


Kanen's 

New  Mexico  Corporation 
Laws,  Rules  and  Forms 

The  Only  Work  of  the  Kind  on  New  Mexico  Laws. 

LAWS:  All  Territorial  Laws,  Amendment! 
and  Repeal*  to  dale  on  all  Classes  o(  Corpo- 
ration*, Banking.  Building  and  Loan,  Charitable, 
Industrial.  Insurance,  Irrigation,  Manufacturing, 
Mercantile,  Mining,  Power,  Railroads ;  also 
Negotiable  Instruments,  Partnership,  Trade- 
marks, Taxation,  with  extensive  citations. 
And  U.  S.  Carey  Act  and  Laws  for  Rights 
of  way  for  Irrigation  and  Railroads,  and  U.  S. 
Mining  Laws. 

RULES:  Territorial  and  U.  S.  Department 
Rules  for  filing  Corporations,  Water  Rights, 
Mining  Claims  and  Rights  of  Way  for  Irriga- 
tion, Railroads,  etc. 

FORMS  :  70  pages  given  to  general  Corpo- 
ration Forms  and  Forms  for  Irrigation,  Rail- 
roads, etc. 

ONE  VOLUME      935  PACES  BUCKRAM 
97.00  NET  DELIVERED 

Sent  C.  O.  D.,  Subject  to  Examination 
FOR  SALE  BY 

Chas.  F.  Kan  en,  Santa  Fe 

NEW  MEXICO 


Latest  Bar  Examination 
REVIEW  BOOK  [1910] 

By  Albert  H.  Putney.  500  pages.  Price,  $4.00  delivered 

Catalogue  of  Miscellaneous  and  Rare  Books  and  Students'  Law 
Books,  second-hand  and  Dew,  mailed  free  on  application. 

ILLINOIS  BOOK  EXCHANGE-CHICAGO 
Lakeside  Bldg. 


Special  Shipping 
Service 

Get  your  orders  to  us  by  telegraph  if  necessary  and 
within  an  hour  or  two  your  books  will  be  on  the 
way.  If  unknown  to  us  or  if  cash  is  not  sent 
with  order,  avoid  delay  by  saying  C.  O.  D. 

THE  LA  WYERS  CO-OP.  PUBLISHING  CO. 

Rochester,  New  York 


U.S.  Supreme  Court  Decides 
Alabama  Peonage  Case 


r 


* 


i 


her 
'  ''1 
<nlrd 

410 


Among  the  20  important  opinions  of  the 
Supreme  Court  that  appear  in  the  February  I  st 
issue  of 

W  J  O  Advance 

KJ  .*3.  Sheets 

There  are  three  by  Mr.  Justice  Hughes : — 

— Baily  v.  Alabama  (the  Peonage  Case)  holding  uncon- 
stitutional the  Alabama  statute  punishing  criminally  breaches 
of  labor  contracts ;  Rx  parte  Gregory  ( the  Trading  Stamp 
Case):  U.  S.  v.  Chamberfin  (the  War  Revenue  Stamp 
Tax  Case.) 

Other  important  opinion*  in  this  issue  are: — 

—Atlantic  Coast  Line  R.  R.  v.  Riverside  Mill*,  with 
opinion  by  Mr.  Justice  Lurton  in  which  the  Carmack 
amendment  to  the  Hepburn  Act  regulating  the  liability 
ol  connecting  carriers,  is  sustained. 

—The  Panama  Canal  Libel  Case. 

— The  Oklahoma,  Nebraska  and  Kansas  Bank  Guarantee 
Cases,  in  which  the  validity  of  that  legislation  is  upheld. 

— American  Land  Co.  v.  Zeiss,  upholding  California  Lost 
Record  Act,  covering  records  lost  in  the  San  Francisco  Ere. 

All  in  U.  5.  Advance  Sheets  dated  Feb.  1st 

Advance  Sheets  (Semi- monthly,  Dec.  to  July) 
$2  per  year.  Bound  Volumes  Annotated,  $5 
pur  year.  Both  for  $6  per  year. 

Single  Samplr  Copies  2Sc. 


THE  L.  C.  P.  CO.. 


ROCHESTER,  N.  Y. 


<|  Be  sure  to  mention  "Caie  &  Comment"  in  writing  to  advertisers.  Where  you 
taw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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Questioned  Typewriting 


is  only  one  of  the  26  important  chapter  wbjecU 
covered  in  the  new  1910  work  on 

Questioned 
Documents 

By  ALBERT  S.  OSBORN 

Fig.  1 5  illustrated  above  shows  the  Remington,  Smith- 
Premier  and  Underwood  small  y'l,  enlarged  seven  diam- 
eters, showing  three  distinctly  different  design*  of  letters. 
Th„  it  one  of  the  200  illustrations — many  printed  in 
colon— that  are  ah  own  in  thi»  book .  The  introduction  ia 
by  Prof.  John  H.  Wigmore.  Illuatraled  circulars  and 
•ample  paaea  aent  free  on  request. 

525  Pa«c>  —  Bound  in  Art  Vellum  —  $3.25  Nat  Del. 

The  Lawyers  Co-op.  Publishing  Co. 
ROCHESTER.  N.  Y. 


A  HANDBOOK 
of  EVIDENCE 

All  the  Law  of  Evidence — 

In  Civil  Cases  — 
In  One  Volume  — 
By  Bun  W.  Jones  of  the  Wiscon- 
sin Bar,  Professor  of  the  Law  of 
Evidence  in  the  College  of  Law 
of  the  University  of  Wisconsin. 

SECOND  EDITION 

(1908) 

One  large  volume  — 
1  368  pages  — 
Buckram  — 

Price,  $6.50  net,  delivered. 
FOR  SALE  BY 


ROCHESTER,  N.  Y. 


Standard  for  20  Years 

FOSTER'S 

Federal 
 Practice 

An  all  embracing,  exhaustive  trea- 
tise on  Federal  practice,  equity,  civil,  and 
criminal,  including  practice  in  bankrupt- 
cy, admiralty,  patent  cases,  foreclosure 
of  railway  mortgages,  suits  upon  claims 
against  the  United  States,  equity 
pleading  and  practice,  and  receivers  and 
injunctions  in  the  state  court  There 
are  in  all  34  chapters  with  appendix 
containing :  forms  in  civil  cases,  at  com- 
mon law  and  in  equity;  forms  in  crimi- 
nal procedure;  admiralty  forms;  recent 
important  statutes  and  forms  in  bank- 
ruptcy. 

3  VOLS.  Buckram.  $19.50  Net.  Del 

For  Sale  by 

The  Lawyers  Co-op.  Publishing  Co. 
ROCHESTER.  N.  Y. 


Sixth  Edition  1906 


OOK  OM 

ORPORATIONS 


Thia  ia  an  exhaustive  treatise  on  The  Law  of  Corporation* 
Having  a  Capital  Slock,  by  William  W.  Cook,  of  the  New 
York  Bar,  General  Counsel  of  the  Mackay  Companies.  Com- 
mercial Cable  Co..  Poatal  Telegraph  Cable  Co.,  Commercial 
Pacific  Cable  Co. 

Some  of  the  topic,  to  which  especial  treatment  has  been 
given  in  this  new  edition  ate  :  Insolvent  and  Fa3ing_Cor- 
porabonj.  Liability  of  Promoter,  and  Organirera,  Trusts 
and  Combination,,  Rights  and  Powers  of  State  to  Investi- 
gate. Liability  of  Stockholders,  Railroad  Rale  Bid.  Secret 
and  Illegal  Rebates. 

Hon.  John  F.  Dillon,  writing  the  author,  says  of  this 
work:  '  I  purchased  of. a  copy  of  your  work,  and  have  had 
occasion  to  examine  it  with  some  care.  The  great  labor 
bestowed  upon  it  is  obvious.  I  beg  to  say  that  I  have  been 
deeply  impressed  with  the  learning  and  ability  which  it  dis- 
play,, and  with  it's  great  value  and  [ 
usefulness.    Although  I  have  not  4  VOLS, 

the  pleasure  to  know  you  person-  BUCKRAM 
•Oy,  I  have  thought  it  might  be  $26.00 

some  satisfaction  to  you  to  send  r»_t:  i 

.  -      •  ■        »  •  •*        net  Lrpiivrrrn 

you  my  unsought  opinion  of  it.  I 

For  Sate  by 

The  Lawyers  Co-op.  Publishing  Co. 
ROCHESTER.  N.  Y. 


*]  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  *]  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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PATENTS 


Botjneat  before  tbc 
Other  teUtire  to  IhttoUoo*. 
trade-mark*,  etc..  ftmt  care- 
ful and  promt*  anew  loo. 
for  hlrb-claa*  work.  Associate  boalne*  aolictted. 
I  they  amwer  many  qoracloaa  client*  miy  aak  yt 

MILO  B.  STEVENS  «%  CO. 

ErfaiAreW  1S64. 

.D.C.S! 


PATENTS  aaffliP 


MAXWELL  STEVENSON 


DISTRICT  OF  COLUMBIA 


WASHINGTON 


PATENTS 

Boxlnest  from  non-reddenc  — Ml  efpeeUIly  *ollrbed.  Hicbeat 
reference*  |  bat  Kirica.  Counsel  barinf  client*  wbo  wi*h  to  patent 
inrenuoo*  ate  lnrited  to  write  lor  lull  particular*  and  Information. 

WATSON  E.  COLEMAN 
p»Tt  nt  Lawyer.  Washington.  D.  C. 


Uncle  Sam  To  The 
Old  Year: 

'Hey,  You've  Forgotten  Something' 


L 


ELdward  Gudeman,  Ph.D. 

CONSULTING  CHEMIST 

Expert 

903-4  Postal  Tel  Bldg. 

CHICAGO,  ILL. 


LOS  ANGELES,  CALIFORNIA 

PROBATE  LAW.  Expert  Notary  and  Stcarapher  in  office. 
Quirk  n  rtiun ,  prompt  return*.  Reference*  t  Central  National  Bank  | 
Home  T^n^<)or^G»Tip«ny ;  T^^^or^Ar^C^^^/^»4e»_ 


T*0  THE  TRIAL  LA  WYER 

Perfect  yourself  in  the  art  of  advo- 
cacy. Send  for  our  memorandum 
outlining  scheme  for  organizing  and 
conducting  a  Moot  Court  and  using 
"Prepared  Cases"  in  connection 
therewith. 

The  Case  Co.,  30  Church  Street 
New  York  City 


CORNELL  UNIVERSITY 

COLLEGE  OF  LAW 
Four-year  oourae  for  students  cnteritiK  from  high  schools 
and  preparatory  schools,  includes  one  year  of  Instruction  in 
thc_  College  of  Arts  and  Sciences  preliminary  to  the  taw 
subjects.  Three-year  course  (open  only  to  those  prcacnt- 
init  at  least  one  year  of  college  work)  includes  all  the  law 
subjects.  Law  Library  of  41 ,000  volumes.  Kxtendcd  < 
in  pleading  and  practice.  For  catalogue  address, 
DBAN  OF  THE  COLLEGE  OP  LAW, 
Ithaca.  N.  T. 


H  E 

Comment  for  three  whole  years  at  a 
little  lea*  than  6c  a  copy,  is  open  to 
every  Law  Student.  Send  your  aub- 
at  once.     3  year.  $2. 


CASE  ASD  COMMENT.    ROCHESTER,  N.  Y. 


Be  aure  to 

saw  it   is  of 


"Case  &  Comment"  in  writing  to 
to  credit 


<J  Where  you 
with  your  reply. 
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For  the  restoration  of  energy; 
the  relief  of  mental  and  nervous 
exhaustion;  and  to  give  one  a 
good  appetite  there  is  nothing  so 


Horsford's 
Acid  Phosphate, 

i  Rumford  Chemical  Works ,  Providence  ,RJ. 


OTd  JVC  OF 

CrossExamination 

Coftwdrr«J  by  many 

Francis  L.  Wellman's 
BEST  WORK 

TPELLING  in  Mr.  Wellman's  most 
X    interesting  style,  a  story  of  the  un- 
usual comers  of  the  law,  taken 
from  his  funds  of  information. 

The  book  covets  the  manner  and  matter  of 
cross  examination,  the  treatment  of  perjured 
witnesses  and  expert*,  silent  cross  examination, 
golden  rules  of  cross  examination,  some  fa- 
mous cross  examiners  and  their  methods, 
and  five  chapters  of  actual  cross  ex* 
animations  in  famous  cases.  The  work  is  of 
intense  interest  to  the  gen- 
eral reader,  as  well  as  un- 
doubted value  to  every 
lawyer  who  appears  in 


PRICE 
$2.72 
NET.  DEL. 


For  Sale  by 


The  Lawyers  Co-op.  Publishing  Co. 

N.  Y. 


Incorporate  in  Delaware 


t«t  since* 

but  •  small  proportion  of  ihe 


1.  Dataware 
enacted  by  any  State. 

2.  Delaware  Corporation,  are  tu< 

New  Jersey. — 

3.  Delaware  Corporation*  are  nrj» 
any  number  of  caferat  enterprises:  and.  their 
Constitution  f;<*n  bring  tared  in  ihu State.  — 

4.  Delaware  Corporation*  m»y  hold  hcrth  atorkhnlders  and  _ 
and  may  buy.  caned,  and  reaaue  sham  of  thai  own  Capital  Stock.— 

5.  Dalawai 

We  will  aladl 


in  l«$99.- 

unposted  by  Maine 


rtock  owned  by  a 


si 


of  tfci. 


only  one  half  of  the 
send  to  any  address  free  of  charge,  a  copy  of 


let*  set  of 


forms  and  full  instructions  for  incorporating  companies  under  the  Delaware  Statute. 

Delaware  Charter  Guarantee  &  Trust  Company 


du  Pont 


Wilmington.  Delaware 


«J  If  the 

of  your 


in  thia  number  interest  you, 
in  the  eyea  of  the 


<I  The  present  value 


Digitized  by  Google 


The  New  Associate  Justices  of  the 
Supreme  Court 

Justice  Willis  Van  Devanter  was  bom  at  Marion,  Indiana,  April  I  7, 
1 859.  He  was  educated  at  De  Pauw  University  and  the  Cincinnati 
Law  School,  and  then  returned  to  Marion,  in  1 88 ! ,  to  practise  his  pro- 
fession. He  remained  there  but  three  years,  when  he  removed  to 
Cheyenne,  Wyoming. 

His  legal  talent  soon  won  him  recognition  at  the  Wyoming  bar,  and 
in  1 886  he  was  appointed  a  commissioner  to  revise  the  Wyoming  stat- 
utes. In  1887  he  was  elected  city  attorney  of  Cheyenne  and  served  a 
two-year  term,  resigning  in  1 888  to  take  a  seat  in  the  territorial  legislature. 
Upon  the  completion  of  his  legislative  term,  he  was  made  chief  justice  of 
the  supreme  court  of  Wyoming,  serving  two  years  in  that  position. 

His  next  appointment  took  him  into  the  Federal  service,  when  he  was 
made  an  Assistant  Attorney  General  and  was  assigned  to  the  Department 
of  the  Interior.  He  received  the  appointment  in  1 89  7  and  served  until 
February  1 8,  1 903,  when  he  was  appointed  a  United  States  circuit  judge 
and  assigned  to  the  eighth  circuit.  He  was  professor  of  equity  pleading 
and  practice  from  1 896  to  1 903,  and  professor  of  equity  jurisprudence 
from  1902  to  1 903,  in  Columbian,  now  George  Washington,  University. 

The  most  recent  case  of  special  note  in  the  decision  of  which  Judge 
Van  Devanter  participated  is  the  government's  anti-trust  case  against  the 
Standard  Oil  Company. 

Physically  as  well  as  mentally  Justice  Van  Devanter  is  a  strong  man. 
He  applies  himself  to  his  work  with  all  the  intensity  and  vigor  of  youth, 
and  accomplishes  a  great  deal.  His  exercise  is  a  daily  horseback  ride, 
fast  and  vigorous.  The  West  is  ably  represented  in  the  selection  of 
Justice  Van  Devanter,  who  it  is  believed  will  prove  a  worthy  successor  to 
the  late  Justice  Brewer. 

Justice  Joseph  Rucker  Lamar  was  bom  in  Ruckerville,  Georgia,  in 
1857.  He  is  described  as  an  old-fashioned  Southern  gentleman,  of 
charming  manner,  and  of  that  type  in  which  the  South  takes  most  pride. 

He  was  educated  at  the  University  of  Georgia,  Washington,  and  Lee 
University  at  Lexington,  Virginia,  and  at  Bethany  College.  He  was 
admitted  to  the  bar  in  1879  and  practised  at  Augusta.  He  was  a 
member  of  the  Georgia  legislature  for  three  years,  and  a  commissioner  to 
codify  the  laws  of  Georgia  in  1895.  In  1903  he  became  an  associate 
justice  of  the  supreme  court  of  Georgia,  where  he  served  two  and  one-half 
years,  and  then  resigned.    He  is  one  of  the  leaders  of  the  Southern  bar. 

To  President  Tart  have  fallen  responsibilities  which  are  really  oppor- 
tunities in  the  choice  of  members  of  the  Supreme  Court,  and  to  these 
opportunities  he  has  risen  with  his  usual  instinctive  wisdom  and  patriotism. 
He  has  strengthened  the  Supreme  Court  by  the  addition  of  two  men 


whose  ability,  professional  attainments,  and  judicial 
qualify  them  to  adorn  the  bench  of  our  highest  tribunal. 
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The  Ethics  of  Advocacy 

in  an  Unjust  Cause. 

BY  EDWIN  S.  OAKES,  B.  A. 

"But  there  i$  yet  another  exception  against  the  Protestors  ot  our  Law,  namely.  That  wittingly  and  willingly  they 
take  upon  themselves  the  defense  of  many  bad  causes,  knowing  the  same  to  be  unjust  when  they  are  first  consulted 
with  and  retained.  And  this  is  objected  to  by  such  as  presume  to  censure  our  Profession  in  this  manner.  In  every 
Cause  between  party  and  party  ( say  they )  there  is  a  right  and  there  is  a  wrong :  yet  neither  the  one  party  nor  the 
other  did  ever  want  a  Counsellor  to  maintain  his  Cause."— /-row  the  preface  to  Ike  Report*  of  Sir  John  Davis, 
Cnivalier,  Attorney  General  of  the  AVitf  in  Ireland  {Folio),  Ijtndon,  1674. 


HE  frequently  uttered 
reproach,  that  the  pro- 
fession of  the  advocate 
is  supported  by  the  in- 
discriminate defense  of 
right  and  wrong,  is  as 
old  as  the  profession  it- 
self; and  the  worthy 
gentleman  from  whose 
defense  of  the  lawyer  who  is  so  unfortu- 
nate as  to  have  espoused  the  losing  side 
the  language  which  prefaces  this  article 
is  taken  is  hut  one  of  a  host  who  have 
rallied  to  refute  an  imputation  which 
they  have  rightly  felt  to  be  undeserved. 
To  undertake  the  discussion  of  a  sub- 
ject already  so  thoroughly  discussed  re- 
quires a  plea  in  justification,  which  may 
be  found  in  the  currency  of  the  attempts 
made  in  recent  years  through  the  discus- 
sion and  adoption  of  codes  of  ethics,  to 
crystallize  the  ethical  consciousness  of 
the  bar  into  statements  of  basic  principles 
of  professional  conduct. 

It  is  not  an  overstatement  to  say  that 
the  typical  lay  view  is  that  the  lawyer  is 
no  more  than  a  paid  mercenary  whose 
arms  are  at  the  service  of  whomsoever 
may  choose  to  employ  him,  no  matter 
how  unrighteous  the  cause  or  how  fla- 
grant the  guilt  of  the  client.  This  view 
may  justly  be  resented  as  both  erroneous 


and  undiscriminating, — erroneous,  in  that 
it  fails  to  take  into  account  the  true  func- 
tion of  the  advocate  in  the  administration 
of  justice,  and  to  apprehend  the  exact  na- 
ture of  the  duties  which  he  owes  respec- 
tively to  the  court,  to  his  client,  and  to 
society ;  undiscriminating,  in  that  it  con- 
demns alike  the  fact  of  advocacy  and 
the  act  in  which  such  advocacy  exceeds 
its  proper  bounds.  At  the  same  time  it 
may  be  admitted  that  it  is  difficult  for 
the  average  layman  to  conceive  of  the 
lawyer  as  being  at  the  same  time  the 
minister  of  justice  and  the  partisan  of 
his  client.  It  may  even  be  difficult  for 
the  lawyer  himself  to  grasp  the  true 
significance  of  his  relation.  It  must, 
therefore,  be  our  task  to  investigate  the 
duties  of  such  relation  and  to  ascertain 
the  bounds  within  which  the  lawyer  may 
properly  exert  himself  in  advocating  a 
cause  in  the  righteousness  of  which  he 
may  not  believe. 

Allusion  is  made  in  the  Pickwick  Pa- 
pers to  an  ingenious  gentleman  who 
by  dint  of  "cramming"  on  China  in  the 
encyclopedia  under  the  letter  C,  and  on 
metaphysics  under  the  letter  M,  com- 
bined the  information  thus  obtained  to 
evolve  an  article  on  Chinese  Meta- 
physics. Legal  ethics  is  not  composed 
upon  such  a  formula.    It  is  not  such  an 
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agglomeration  of  high  sounding  phrases 
of  "fidelity  to  a  cause"  and  "loyalty 
to  a  client"  as  may  salve  the  lawyer's 
conscience  in  doing  "for  a  guinea,"  in 
Macauley's  phrase,  "with  a  wig  on  his 
head  and  a  band  around  his  neck  .  .  . 
what  without  these  appendages  he  would 
think  it  wicked  and  infamous  to  do  for 
an  empire."  1 

The  lawyer's  code  of  professional  con- 
duct is  not  sui  generis,  but  is  based  upon 
sound  morality.  It  is  not  an  artificial 
system  of  rules  inapplicable  to  laymen, 
but  consists  in  the  application  to  the  pro- 
fession's peculiar  needs  of  the  great 
principles  which  underlie  the  duty  of 
man  to  himself  and  to  mankind.  It  has 
been  well  and  forcefully  said:  "There 
is  no  difference  between  personal  and 
professional  ethics.  The  foundations  on 
which  the  distinction  between  right  and 
wrong  rest  go  deeper  down  than  a  man's 
occupation,  and  are  unaffected  by  any 
such  accident  as  the  choice  of  his  busi- 
ness or  his  methods.  They  are  in  the  na- 
ture of  things  fixed  and  immovable.  The 
lawyer  who  overlooks  this  important 
truth  and  assumes  the  existence  of  one 
code  of  morals  for  the  man,  and  another 
and  less  exacting  one  for  the  practition- 
er will  sooner  or  later  find  that  his  low- 
er code  has  no  absolute  provisions,  no 
fixed  line,  no  distinct  boundary  between 
the  permitted  and  the  forbidden,  for 
when  once  the  known  limits  of  the  high- 
er code  have  been  passed,  the  questions 
'How  far  to  go?  When  and  where  to 
stop?'  are  to  be  determined,  not  by  our 
conscience  or  our  moral  instincts,  for 
these  have  already  been  disregarded,  but 
by  an  intellectual  calculation  of  the  ne- 
cessities of  the  situation,  and  of  the 
risks  of  exposure,  loss  of  professional 
standing,  or  punishment." 1  To  this 
may  be  added  another  author's  pithy 
statement:  "The  advocate  does  not 
cease  to  be  a  human  being  with  all  his 
ethical  and  religious  obligations,  a  citi- 
zen with  all  his  political  obligations  to 
his  country  and  her  laws,  and  a  gentle- 
man with  all  the  obligations  of  honor 
and  civil  intercourse.  He  is  no  morallv 
privileged  person,  as  no  man  can  be."  8 

1  Essay  on  Bacon. 
•Williams,  Lepal  Ethics. 
•Lieber,  Political  Ethics. 


What  then,  in  the  light  of  these  gen- 
eral principles,  should  be  the  action  of 
an  advocate  whose  services  are  sought 
in  a  case  which  he  believes  to  be  unjust? 
In  pursuing  this  inquiry  in  detail,  let  us 
separately  consider  civil  and  criminal 
cases. 

In  the  first  place  it  may  be  conceded 
that  the  lawyer  is  not  bound  to  accept  a 
retainer  in  any  case  which  is  distaste- 
ful to  him;  and  a  fastidious  sense  of 
honor  may  lead  him  to  reject  employ- 
ment which  according  to  established 
standards  he  might  accept  without  im- 
propriety. The  story  is  told  of  a  one- 
time member  of  the  bar  of  western  New 
York,  a  judge  of  the  supreme  court, 
famous  in  his  day  for  his  pungent  man- 
ner of  expression,  that  he  was  at  one 
time  sought  by  a  client  whose  legal  right 
was  as  clear  as  his  moral  claim  was 
doubtful.  Much  to  his  surprise,  the 
judge  declined  the  case.  The  client  was 
attempting  to  expostulate  with  him  when 
the  judge  effectually  silenced  him  with 
the  statement,  uttered  with  the  greatest 
deliberation,  and  with  the  judge's  own 

inimitable  twang:    "Mr.   ,  I  have 

made  up  my  mind  that  you  are  a 

damn  mean  man,    and    I  don't 

want  to  have  anything  to  do  with  you." 
Horace  Binncy  wrote  in  his  private 
record :  "I  never  prosecuted  a  cause 
that  I  thought  a  dishonest  one,  and  I 
have  washed  my  hands  of  more  than  one 
that  I  discovered  to  be  such  after  I  had 
undertaken  it,  as  well  as  declined  many 
which  I  perceived  to  be  so  when  first 
presented  to  me."* 

But  though  a  lawyer  may  with  pro- 
priety decline,  may  he  with  equal  pro- 
priety undertake  the  conduct  of  a  doubt- 
ful case? 

The  devoted  and  indefatigable  Bos- 
well,  presenting  one  of  his  numerous 
sight  drafts  upon  the  wisdom  of  his  pat- 
ron, once  asked  Dr.  Johnson:6  "But 
what  do  you  think  of  supporting  a  cause 
which  you  know  to  be  bad?"  To  which 
the  doctor  replied,  "Sir,  you  do  not  know 
it  to  be  good  or  bad  till  the  judge  deter- 
mines it.  *  *  *  An  argument  which 
does  not  convince  yourself  may  convince 

4  Sketch  of  Horace  Binney,  by  Charles 
Chauncey  Binney. 
s  Boswell,  Life  of  Johnson. 
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the  judge  to  whom  you  urge  it;  and  if 
it  docs  convince  him,  why  then,  Sir,  you 
are  wrong  and  he  is  right.  It  is  his  busi- 
ness to  judge,  and  you  are  not  to  be  con- 
fident in  your  own  opinion  that  a  cause 
is  bad,  but  to  say  all  you  can  for 
your  client,  and  then  hear  the  judge's 
opinion."  • 

This  contains  much  of  truth,  but  does 
it  contain  the  whole  truth?  Can  a  law- 
yer plead  at  the  bar  of  conscience  that  it 
was  not  his  business  to  sit  in  judgment? 
Is  it  his  duty  to  institute  an  independent 
investigation  into  the  merits  of  a  case? 
Here  even  the  highest  minded  differ :  and 
the  fact  of  such  difference  shows  the 
question  to  be  one  of  taste  rather  than  of 
principle. 

"It  was  the  habit  of  George  Wythe," 
says  Mr.  L.  G.  Tyler,  "in  case  he  en- 
tertained any  doubts  of  the  truth  of  his 
client's  statements,  to  require  of  him  an 
oath,  and  if  any  stage  of  the  case  he 
found  that  deception  had  been  practiced 
upon  him,  the  fee  was  returned  and  the 
case  abandoned." 

On  the  other  hand,  Dr.  Showell  Rog- 
ers, in  an  article  in  the  Law  Quarterly 
Review,  argues  that  facts  may  not  only 
differently  impress  different  minds,  but 
operate  upon  the  same  mind  differently 
according  as  they  are  or  are  not  fully 
threshed  out;  that  it  is  impossible  for  an 
advocate  to  determine  in  advance  that 
his  client  is  right ;  that  the  result  of  such 
a  practice  would  be  that  all  the  worst 
cases  would  ultimately  find  their  way  in- 


6  The  same  idea  is  expressed  by  Baron 
Bramwell  in  Johnson  v.  Emerson  (1871)  L. 
R.  6  Exch.  367:  "A  man's  rights  are  to  be 
determined  by  the  court,  not  by  his  attor- 
ney or  counsel.  It  is  for  want  of  remem- 
bering this  that  foolish  people  object  to  law- 
yers that  they  will  advocate  a  case  against 
their  own  opinions.  The  client  is  entitled  to 
say  to  his  counsel,  I  want  your  advocacy, 
not  your  judgment:  I  prefer  that  of  the 
court." 

The  quaintness  of  the  language  used  by 
Sir  John  Davis  in  putting  forth  a  somewhat 
similar  argument  warrants  its  reproduction 
in  this  connection:  "For  when  doth  the 
right  or  wrong  in  every  Cause  appear? 
when  is  that  distinguished  and  made  mani- 
fest? Can  it  be  discovered  upon  the  first 
commencement  of  the  Suit,  and  before  it 
can  be  known  what  can  be  alleged  and 
proved  by  either  party?  Assuredly  it  can- 
not.   And  therefore  the  Counsellor,  when 


to  the  hands  of  the  unscrupulous,  to  the 
detriment  of  the  interests  of  public  jus- 
tice; and  that  such  course  would  make 
the  lawyer's  character  a  part  of  his  cli- 
ent's case.  In  this  connection  he  quotes 
from  a  private  letter  written  by  Lord 
Halsbury  as  follows:  "A  thesis  has 
been  propounded  on  the  other  side  more 
extravagant,  and  certainly  more  impos- 
sible of  fulfilment;  that  is,  that  an  ad- 
vocate is  bound  to  convince  himself,  by 
something  like  an  original  investigation, 
that  his  client  is  in  the  right  before  he 
undertakes  the  duty  of  acting  for  him. 
I  think  such  a  contention  ridiculous,  im- 
possible of  performance,  and  calculated 
to  lead  to  great  injustice.  If  an  advo- 
cate were  to  reject  a  story  because  it 
seemed  improbable  to  him,  he  would  be 
usurping  the  office  of  the  judge,  by 
which  I  mean  the  judicial  function, 
whether  that  function  is  performed  by  a 
single  man,  or  by  the  composite  arrange- 
ment of  judge  and  jury  which  finds  fa- 
vour with  us.  Very  little  experience  of 
courts  of  justice  would  convince  any  on* 
that  improbable  stories  are  very  often 
true  notwithstanding  their  improbabil- 
ity."7 

Much  of  the  literature  of  legal  ethics 
is  concerned  with  the  propriety  of  a  law- 
yer's undertaking  the  defense  of  one 
whom  he  believes  to  be  guilty  of  crime. 
Here,  though  the  ethical  aspect  is  more 
clearly  outlined,  the  same  considerations 
apply  as  in  civil  cases. 

Although  a  lawyer  may  properly  de- 
cline such  employment,  circumstances 

he  is  first  retained  cannot  possibly  judge 
of  the  Cause,  whether  it  be  just  or  unjust, 
because  he  hears  only  one  part  of  the  mat- 
ter; and  that  also  he  receives  by  informa- 
tion from  his  Client,  who  doth  ever  put 
the  Case  with  the  best  advantage  for  him- 
self. But  when  the  parties  have  pleaded 
and  are  at  Issue,  when  they  have  examined 
witnesses  in  course  of  equity,  and  he  de- 
scended to  a  Trial,  in  course  of  Law,  after 
publication  and  hearing  in  the  one  case, 
and  full  evidence  delivered  in  the  other; 
then  the  learned  Counsel  on  either  side  may 
perhaps  discern  the  right  from  the  wrong, 
and  not  before.  But  then  are  the  Causes 
come  to  their  catastrophe,  and  the  Coun- 
sellors act  their  last  part.  And  yet  until 
then  the  true  state  of  the  Cause  on  both 
sides  could  not  possibly  be  discovered." 

7  The  Ethics  of  Advocacy,  Law  Quarterly 
Review  for  July,  189°. 


Digitized  by  Google 


436 


Case  and  Comment 


may  be  such  as  to  impose  upon  him  an 
obligation  to  undertake  the  case.  Such 
was  the  obligation  felt  by  William  H. 
Seward,  who,  because  he  believed  the 
prisoner  to  be  insane,  volunteered,  in  the 
face  of  strong  popular  feeling,  to  defend 
a  friendless  negro,  indubitably  demon- 
strated to  have  committed  an  atrocious 
murder.  In  his  address  to  the  jury,  he 
thus  expressed  the  sense  of  duty  by 
which  he  was  actuated:  "I  am  not  the 
prisoner's  lawyer.  I  am,  indeed,  a  vol- 
unteer in  his  behalf,  but  society  and 
mankind  have  the  deepest  interests  at 
stake.  I  am  the  lawyer  for  society,  for 
mankind,  shocked,  beyond  the  power  of 
expression,  at  the  scene  I  have  witnessed 
here  of  trying  a  maniac  as  a  malefac- 
tor." " 

The  right  of  an  advocate  to  defend  a 
person  accused  of  crime  does  not  de- 
pend upon  the  guilt  or  innocence  of  the 
accused,  but  upon  his  right  to  be  defend- 
ed. •  Says  Judge  Sharswood:  "Even- 
man  accused  of  an  offense  has  a  consti- 


•  William  H.  Seward,  in  defense  of  Free- 
man. 

•  It  is  interesting  to  note  that  in  Eng- 
land, until  the  enactment  of  Stat.  6  &  7  Wil- 
liam IV.  chap.  114,  the  right  of  a  person 
accused  of  felony  to  the  assistance  of  coun- 
sel was  formerly  greatly  restricted. 

Says  Blackstonc:  "It  is  a  settled  rule  at 
common  law  that  no  counsel  shall  be  al- 
lowed a  prisoner  upon  his  trial  upon  the 
general  issue  in  any  capital  crime,  unless 
some  point  of  law  shall  arise  proper  to  be 
debated.  A  rule  which  (however  it  may  be 
palliated  under  cover  of  that  noble  declara- 
tion of  the  law,  when  rightly  understood, 
that  the  judge  shall  be  counsel  for  the  pris- 
oner; that  is,  shall  see  that  the  proceedings 
against  him  are  legal  and  strictly  regular) 
seems  to  be  not  at  all  of  a  piece  with  the 
rest  of  the  humane  treatment  of  prisoners 
by  the  English  law.  For  upon  what  face 
of  reason  can  that  assistance  be  denied  to 
save  the  life  of  a  man  which  yet  is  al- 
lowed him  in  prosecutions  for  every  petty 
trespass?  Nor  indeed  is  it,  strictly  speak- 
ing, a  part  of  our  ancient  law;  for  the  Mir- 
ror, having  observed  the  necessity  of  coun- 
sel in  civil  suits,  'who  know  how  to  for- 
ward and  defend  the  cause,  by  the  rules  of 
law  and  customs  of  the  realm,'  immediate- 
ly afterwards  subjoins,  'and  more  neces- 
sary arc  they  for  defence  upon  indictments 
and  appeals  of  felony  than  upon  other  ve- 
nial causes.'  And  the  judges  themselves 
are  so  sensible  of  this  defect  that  thev  never 
scruple  to  allow  a  prisoner  counsel"  to  in- 
struct him  what  questions  to  ask,  or  even 


tutional  right  to  a  trial  according  to  law ; 
even  if  guilty  he  ought  not  to  be  con- 
victed and  undergo  punishment  unless 
upon  legal  evidence ;  and  with  all  the 
forms  which  have  been  devised  for  the 
security  of  life  and  liberty.  These  are 
the  panoply  of  innocence,  when  unjustly 
arraigned,  and  guilt  cannot  be  deprived 
of  it  without  removing  it  from  inno- 
cence. He  is  entitled,  therefore,  to  the 
benefit  of  counsel  to  conduct  his  defense, 
to  cross-examine  the  witnesses  for  the 
State,  to  scan,  with  legal  knowledge,  the 
forms  of  the  proceeding  against  him,  to 
present  his  defense  in  an  intelligible 
shape,  to  suggest  all  those  reasonable 
doubts  which  may  arise  from  the  evi- 
dence as  to  his  guilt,  and  to  see  that  if 
he  is  convicted  it  is  according  to  law."  10 
The  consensus  of  opinion  as  to  this 
phase  of  the  lawyer's  ethical  obligations 
is  expressed  in  the  code  of  ethics  adopt- 


to  ask  questions  for  him,  with  respect  to 
matters  of  fact;  for  as  to  matters  of  law 
arising  on  the  trial,  they  are  entitled  to  the 
assistance  of  counsel."    4  Bl.  Com.  355. 

The  practice,  however  is  defended  by  Sir 
John  Davis  on  ethical  grounds  in  the  fol- 
lowing passage,  the  fallacy  of  which,  of 
course,  lies  in  the  assumption  that  an  accu- 
sation necessarily  imports  guilt:  "And  as 
our  Judges  do  discountenance  bad  Coun- 
sellors, so  doth  our  Law  abhor  the  defense 
and  maintenance  of  bad  Causes,  more  than 
any  other  Law  in  the  world  besides.  For 
by  what  other  Law  is  Unlawful  mainte- 
nance. Champertie,  or  Buying  of  titles,  so 
severely  punished?  By  what  other  law  doth 
the  Plaintiff  pro  falso  clamorc,  or  unjust 
vexation,  or  the  Defendant  for  pleading  a 
Kalsc  Plea,  pay  an  amerciament  or  fine  to 
the  publick  Justice?  And  this  is  one  cause, 
among  others,  why  our  Law  doth  not  al- 
low counsel  unto  such  as  are  indicted  of 
Treason,  Murther,  Rape,  or  other  capital 
crimes.  So  as  never  any  Professor  of  the 
Law  of  England  hath  been  known  to  de- 
fend (for  the  matter  of  fact)  any  Traitour, 
Murtherer,  Ravisher,  or  Thief,  being  in- 
dicted and  prosecuted  at  the  Suit  of  the 
King.  Turfe  rcos  empta  miseros  defendere 
lingua,  saith  the  Poet.  And  therefore  it  is 
an  honour  unto  our  Law,  that  it  doth  not 
suffer  the  Professors  thereof  to  dishonour 
themselves  (as  the  Advocates  and  Orators 
in  other  countries  do)  by  defending  such 
Otfendours.  For  example  whereof  we  have 
extant  divers  Orations  of  Cicero,  one  pro 
('.  Rabcrio  perduellionis  reo;  another  pro 
Nosoio  Amerino.  who  was  accused  of  Par- 
ricide; and  another  pro  Milone,  who  was  ac- 
cused of  Murther." 

10  Sharswood,  Legal  Ethics. 
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cd  by  the  American  Bar  Association  as 
follows:  "It  is  the  right  of  the  lawyer 
to  undertake  the  defense  of  a  person  ac- 
cused of  crime,  regardless  of  his  per- 
sonal opinion  as  to  the  guilt  of  the  ac- 
cused ;  otherwise  innocent  persons,  vic- 
tims only  of  suspicious  circumstances, 
might  be  denied  proper  defense."  11 

But,  so  far  as  our  present  topic  is  con- 
cerned, all  this  is  beside  the  mark.  Even 
after  admitting  the  danger  of  passing 
judgment  in  advance,  and  giving  due 
recognition  to  the  fact  that  confessions 
of  guilt  have  been  known  to  prove  un- 
reliable, the  fact  remains  that  not  every 
case  is,  or  may  properly  be  regarded  as, 
a  doubtful  one:  and  to  pretend  that  the 
advocate  may  always  justify  himself  on 
this  ground  is  but  a  shallow  sophistry 
that  deceives  nobody.  The  case  may  be 
so  clear  and  the  facts  so  little  in  doubt 
as  to  produce  a  moral  conviction  of  the 
injustice  of  the  cause,  or  of  the  guilt  of 
the  client.  Here  is  the  crux  of  the  whole 
matter;  and  to  solve  the  difficulty  we 
must  proceed  to  consider  the  true  func- 
tion of  the  advocate. 

To  say  that  the  advocate  acts  solely 
as  the  mouthpiece  of  his  client,  and  so 
may  speak  for  the  unjust  as  well  as  for 
the  just,  for  the  guilty  as  well  as  for 
the  innocent,  without  any  violation  of 
ethical  obligations,  is  to  attempt  his  jus- 
tification upon  a  ground  that  cannot  be 
wholly  satisfactory. 

Let  us  instead  take  the  higher  ground 
that  his  true  function  is  to  promote  the 
administration  of  justice,  and  consider 
whether  the  advocacy  of  an  unjust  cause 
is  inconsistent  with  that  function.  Now, 
human  justice  cannot  undertake  to  deal 
with  each  and  every  man  according  to 
his  just  deserts.    Its  domain  must  ever 


11  According  to  a  press  report,  the  code 
of  legal  ethics  submitted  to  the  New  York 
County  Lawyer's  Association  forbids  a  law- 
yer to  accept  as  a  client  a  man  whom  he 
knows  to  be  guilty.  Certainly  if  a  lawyer 
has  actual  knowledge  of  as  distinguished 
from  mere  belief  in.  a  man's  guilt,  as  where 
he  was  an  eyewitness  of  the  crime,  in  that 
case  he  must  be  a  witness,  and  so  is  dis- 
qualified from  acting  as  counsel;  but  if  such 
provision  is  intended  to  inhibit  the  accept- 
ance of  a  retainer  because  of  mere  belief  in 
the  guilt  of  the  accused,  it  is  indeed,  as  the 
report  characterizes  it.  a  novelty  in  the 
history  of  lawyer's  ethics. 


be  narrowed  by  human  fallibility.  Since 
the  men  concerned  in  its  administration 
can  be  neither  all-wise  nor  all-good,  ex- 
perience has  demonstrated  the  wisdom 
of  proceedings  according  to  established 
rules,  that  justice  may  be  done  in  the 
mass  though  it  may  fail  of  being  done  in 
the  particular.  This  being  so,  the  inter- 
ests of  society  demand  that  the  litigant 
be  permitted  to  urge  his  claim,  whatever 
its  ethical  aspect  may  be,  or  to  set  up 
his  defense,  no  matter  how  unconscion- 
able, or  to  demand  that  his  guilt  be  es- 
tablished according  to  the  forms  of  law, 
in  order  that  in  the  ninety  and  nine  cases 
the  right  may  prevail  and  the  innocent 
be  exonerated,  even  though  in  the  hun- 
dredth case  the  just  cause  may  suffer 
defeat,  and  the  guilty  escape  punishment. 
And  so  when  the  individual  case  is 
viewed,  not  by  itself,  but  in  the  larger 
aspect,  it  will  be  perceived  that  the  ad- 
vocate is  promoting  the  administration 
of  justice  by  contending  for  the  legal 
rights  of  his  client,  whatever  may  be  his 
private  opinion  as  to  such  client's  de- 
serts. Said  Sidney  Smith,  in  an  assize 
sermon  preached  before  Mr.  Justice  Bay- 
ley  and  Baron  Hullock:  "Justice  is 
found,  experimentally,  to  be  most  effec- 
tually promoted  by  opposed  efforts  of 
practiced  and  ingenious  men  presenting 
to  the  selection  of  an  impartial  judge  the 
best  arguments  for  the  establishment  or 
explanation  of  the  truth.  It  becomes 
then,  under  such  an  arrangement,  the  de- 
cided duty  of  an  advocate  to  use  all  the 
arguments  in  his  power  to  defend  the 
cause  he  has  adopted,  and  to  leave  the 
effects  of  these  arguments  to  the  judg- 
ment of  others." 

The  lawyer's  function  being  ascer- 
tained, the  question  next  arises,  What 
is  to  be  the  manner  of  its  exercise? 
Having  accepted  a  retainer  in  a  presum- 
ably unjust  cause,  what  are  the  ethical 
obligations  of  the  lawyer  with  respect  to 
the  conduct  of  the  case? 

In  a  civil  case,  his  professional  duty 
requires  him  to  secure  for  his  client 
every  advantage  which  the  law  per- 
mits. 18    It  is  not  his  business  as  an  ad- 


Raron  Puffendorf  expresses  the  opinion 
that  in  civil  cases  "it  doth  not  appear  that 
the  Advocate  can  with  a  safe  Conscience 
hinder  the  injured   Party  from  obtaining 
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vocate  to  correct  the  law,  but  to  obtain 
its  enforcement  for  his  client's  benefit. 
He  may  properly  advise  him  of  his  right 
to  plead  such  defenses  as  infancy,  usury, 
or  the  statute  of  limitations.  He  is 
bound  to  require  his  adversary  to  dem- 
onstrate his  title  to  the  remedy  sought, 
irrespective  of  the  merits  of  the  case.  As 
Dr.  Showell  Rogers  says  in  the  article 
to  which  reference  has  before  been 
made, 7  if  legal  rights  are  to  be  respect- 
ed at  all,  it  would  be  difficult  and  danger- 
ous to  allow  any  vague  or  generrl  con- 
siderations of  expediency  or  even  of  jus- 
tice, real  or  supposed,  to  prevail  over 
them. 

At  the  same  time,  where  the  equities 
are  manifestly  against  his  client  it  is 
clearly  the  lawyer's  duty,  albeit  its  per- 
formance may  require  some  courage,  to 
declare  his  own  view  of  the  client's  moral 
duty  and  to  urge  him  to  submit  to  a  set- 
tlement of  the  case. 18 

But  it  is  in  the  conduct  of  criminal 
cases  that  the  advocate  is  more  likely  to 
be  perplexed  by  apparently  conflicting 
obligations.  Is  he,  he  may  ask  himself, 
in  exerting  himself  to  procure  his  client's 
acquittal  playing  the  nurse  to  villany? 
Does  he  justly  lay  himself  open  to  the 
charge  of  being  an  accessory  after  the 
fact?    To  which  we  may  answer  in  the 

his  rights  as  soon  as  possibly  he  may.  And 
therefore  in  such  Controversies,  we  con- 
demn as  unlawful,  not  only  false  Allegations 
and  feigned  Reasons,  but  likewise  all  dila- 
tory Exceptions  and  Demurs;  in  as  much 
as  all  there  are  a  Let  and  Hindrance  to  the 
one  Party  from  paying  what  he  owes;  and 
to  the  other  from  receiving  what  is  due 
to  him." — Law  of__Nature,  bk.  4,  chap.  1. 

u  If  a  lawyer,  says  Sir  John  Davis  "for- 
tune to  be  ingaged  in  a  Cause,  which,  seem- 
ing honest  in  the  beginning,  doth  in  the 
proceeding  appear  to  be  unjust,  he  fol- 
loweth  a  good  counsel  of  the  School-man, 
Thomas  Aquinas:  "Advocatus  si  in  prin- 
cipio  credidit  causam  justum  esse,  quae 
postea  in  processu  apparet  esse  injusta,  non 
debet  earn  prodcre,  ut  scilicet  alteram  part- 
em juvet  rcvelando  causae  suae  secreta: 
potest  tamen.  ct  debet,  causam  deferere,  vcl 
eum  cujus  causam  agit  inducere  ad  ceden- 
dum,  sive  ad  componendum.  sine  adversarii 
damno. "—Thorn.  Aquinas,  2.  2.  Quacst,  71, 
art ,  3. 


light  of  what  has  hereinbefore  been  said. 
No,  if  his  advocacy  is  exercised  within 
its  proper  bounds. 

There  is  a  famous  passage  in  the 
speech  of  Lord  Brougham  in  defense  of 
Queen  Caroline  upon  her  trial  in  the 
House  of  Lords,  in  which  he  said :  "An 
advocate,  by  the  sacred  duty  which  he 
owes  his  client,  knows,  in  the  discharge 
of  that  office  but  one  person  in  the  world, 

THAT    CLIENT    AND    NONE    OTHER.  To 

save  that  client  by  all  expedient  means 
—to  protect  that  client  at  all  haz- 
ards and  costs  to  all  others,  and  amongst 
others  to  himself — is  the  highest  and 
most  unquestioned  of  his  duties;  and  he 
must  not  regard  the  alarm,  the  suffering, 
the  torment,  the  destruction,  which  he 
may  bring  upon  any  other.  Nay,  sep- 
arating even  the  duties  of  a  patriot  from 
those  of  an  advocate,  and  casting  them, 
if  need  be,  to  the  wind,  he  must  go  on 
reckless  of  the  consequences,  if  his  fate 
it  should  unhappily  be,  to  involve  his 
country  in  confusion  for  his  client's  pro- 
tection." But  having  regard  to  its  con- 
text and  the  circumstances  under  which 
it  was  uttered,  there  can  be  no  doubt  that 
this  passage  was  never  intended  as  a  de- 
liberate definition  of  the  duty  of  an  advo- 
cate; and  Lord  Brougham  himself  has 
explained  that  it  was  simply  intended  as 
a  menace,  that  if  the  bill  was  pressed  be- 
yond a  certain  point  he  would  not  only 
set  up  a  recriminatory  case  against  the 
King,,  but  would  also  impeach  the  King's 
own  title  by  proving  that  he  had  for- 
feited the  Crown  by  his  marriage  to  a 
Roman  Catholic  (Mrs.  Fitzherbert) 
while  heir  apparent.  However,  as  Cole- 
ridge in  commenting  on  the  passage  re- 
marks: "It  exactly  suited  the  caliber  of 
those  who  were  to  profit  by  it,  and  it  has 
stuck  like  a  burr  to  the  profession  ever 
since." 

But  others  have  expressed  broader  and 
higher  conceptions  of  the  duties  of  an 
advocate.  Lord  Brougham  having  used 
somewhat  similar  language  at  a  dinner 
given  to  the  great  French  advocate, 
Berry er,  in  1864,  the  then  Lord  Chief 
Justice  of  England,  Sir  Alexander  Cock- 
burn,  in  responding  to  the  toast  of  "The 
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HEN  the  editor  of 
Case  and  Comment 
requested  me  to  tell  the 
readers  of  this  maga- 
zine how  the  lawyer 
can  advertise,  he  hand- 
ed  me   a  formidable 
looking  package  of  ab- 
stracts bearing  on  the 
case,  with  the  suggestion  that  the  mater- 
ial contained  therein  might  give  direction 
to  my  thoughts  on  the  subject.   A  careful 
examination  of  these  notes  would  seem  to 
show  that  if  a  lawyer  is  to  be  considered 
a  respectable  member  of  his  profession, 
he  must  studiously  avoid  all  attempts  to 
bring  business  to  him,  and  must  be  con- 
tent to  sit  down  in  his  office  patiently 
waiting  for  something  to  turn  up.  The 
basis  of  this  code  of  "ethics"  appears  to 
me  to  be  the  assumption  that,  should  the 
legal  profession  permit  itself  to  adver- 
tise, such  advertisements  would  tend  to 
stimulate  the  laity  to  bring  actions  at  law 
not  justified,  and  which  would  not  other- 
wise be  brought.    W  ithout  desiring  to 
enter  into  the  discussion  of  so  time-hon- 
ored a  principle,  it  would  appear  to  an 
ordinary  individual  that,  should  such  un- 
just actions  be  stimulated  by  legal  adver- 
tising, it  is  still  within  the  province  of 
the  practitioner  to  decline  to  accept  as 
his  clients  those  who  wish  to  bring  such 
unjustified    actions.  Notwithstanding 
the  fact  that  lawyers  are  not  permitted 
to  advertise,  every  lawyer  does  advertise 
himself  and  his  business,  favorably  or 
unfavorably  every  day  he  lives.  Every 
act  of  a  business  man  or  of  a  professional 
man  advertises  his  business  in  some  way. 
The  public  gains  an  impression  from 


everything  that  exists  or  is  done  by  or 
in  connection  with  a  man  and  his  busi- 
ness, and  such  impressions  have  a  de- 
termining effect  when  business  is  to  be 
placed. 

Every  man  is  obliged  to  live  and  per- 
form certain  functions,  and  whether 
these  acts  make  for  his  success  as  a 
business  man  depends  almost  entirely  up- 
on his  mental  attitude  toward  those  acts 
and  their  effect  upon  his  business.  If 
a  man  assumes  the  attitude  that  adver- 
tising is  not  for  him,  that  it  is  undigni- 
fied, that  it  has  no  value  for  him  as  a  law- 
yer, that  it  is  not  worth  considering,  he 
will  surely  miss  the  majority  of  the  op- 
portunities that  naturally  present  them- 
selves and  that  might  be  made  to  pre- 
sent themselves  to  create  that  favorable 
impression  upon  the  public  mind  which 
would  tend  to  the  growth  of  his  pres- 
tige and  the  increase  of  his  clientage. 
If,  on  the  other  hand,  the  lawyer  says  to 
himself,  "Advertising  is  necessary,  desir- 
able, legitimate,  dignified,  and  profitable, 
and  every  effort  should  be  made  to  ad- 
vertise and  to  create  a  favorable  impres- 
sion upon  the  public,"  an  endless  chain 
of  opportunities  will  develop  whereby 
this  end  can  be  attained. 

In  what  I  am  about  to  say  I  wish  to 
be  understood  as  thoroughly  in  sympathy 
with  the  dignified  spirit  in  which  the  high 
class  attorney  conducts  his  business,  and 
that  I  am  not  an  advocate  of  any  method 
that  might  be  called  questionable,  undig- 
nified, or  in  any  way  calculated  to  low- 
er the  standard  of  the  legal  profession 
in  the  public  mind.  I  do,  however,  be- 
lieve, that  there  are  many  ways  open  to 
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the  lawyer,  by  which  he  can  extend  his 
acquaintance  among  the  people,  make 
them  acquainted  with  his  ability  as  a 
lawyer,  and  with  the  results  which  he 
attains  in  the  work  entrusted  to  him,  and 
I  thoroughly  believe  that  these  methods 
should  be  employed,  because,  if  a  man  is 
engaged  in  business  or  in  a  profession, 
he  is  in  duty  bound  to  make  the  most 
of  his  opportunities,  and  to  become  as 
successful  as  his  ability  and  his  environ- 
ment will  permit.  Otherwise  he  is  not 
doing  full  justice  to  the  gifts  that  have 
been  given  him  and  to  the  opportunities 
that  are  placed  within  his  grasp. 

Perhaps  the  greatest  factor  in  the  suc- 
cess of  the  professional  man  is  person- 
ality. Every  man  has,  as  the  gift  of  na- 
ture, a  certain  personality  which  may  be 
likened  to  a  diamond  in  the  rough.  A 
rough  diamond  is  more  or  less  attract- 
ive and  desirable  according  to  the  con- 
dition in  which  nature  has  left  it,  but 
when  worked  upon  and  skilfully  fash- 
ioned, the  roughest  diamond  can  be  made 
far  more  attractive,  valuable,  and  desir- 
able. Thus  every  man  can  increase  the 
value  of  his  own  personality  by  culti- 
vating it,  and  in  order  to  cultivate  per- 
sonality successfully  it  is  necessary  to 
follow  a  definite  plan.  I  have  observed 
that  many  lawyers  seem  to  have  little  re- 
gard for  this  great  factor  in  their  busi- 
ness success.  It  is  within  the  power  of 
every  man  to  be  neat  in  his  personal  ap- 
pearance and  cleanly  in  his  habits. 
There  are  few  men  who  can  not  culti- 
vate an  agreeable  presence.  There  is 
perhaps  no  profession  in  which  the  ele- 
ment of  confidence  is  a  greater  element 
for  success  than  in  the  legal  profession. 
Careful  study  and  constant  practice  will 
enable  almost  any  man  if  he  wills  to 
do  it,  to  attain  a  method  of  procedure 
and  a  system  of  dealing  with  his  clients 
that  will  inspire  confidence.  Careless- 
ness and  apparent  indifference  to  the 
statements  and  wishes  of  the  clients  are, 
in  my  opinion,  the  greatest  destroyers  of 
confidence,  and  should  be  carefully 
avoided. 

The  location  and  furnishing  of  the 
business  office  offer  exceptional  opportu- 
nities for  advertising.  It  is  but  natural 
for  business  to  go  to  the  man  who  is  lo- 
cated where  many  people  come  and  go. 


Such  locations  are  apt  to  be  more  expen- 
sive, but  it  would  not  be  possible  for  the 
landlord  to  receive  greater  rents  for 
space  in  such  locations  if  they  were  not 
worth  more.  The  very  fact  of  a  lawyer's 
office  being  located  in  a  prosperous  busi- 
ness district  in  a  building  well-cared  for, 
is  in  itself  a  recommendation  for  his  en- 
terprising character  and  business  judg- 
ment. A  well-furnished,  clean,  light,  and 
orderly  kept  lawyer's  office  is  another 
splendid  recommendation,  and  invites  the 
confidence,  respect,  and  patronage  of  all 
who  may  enter  it,  and  is  good  advertis- 
ing. 

The  employees  of  the  lawyer  add  ma- 
terially to  his  success  if  they  are  present- 
able in  appearance,  intelligent,  and 
trained  to  receive  the  public  courteously, 
promptly,  and  with  an  appearance  of  in- 
terest in  the  requirements  of  the  pros- 
pective client. 

It  is  needless  to  say  that  prompt  and 
efficient  service,  combined  with  careful 
and  able  attention  to  every  detail  of  the 
business  placed  in  the  lawyer's  hands,  is 
perhaps  the  greatest  advertisement  that 
he  can  have  and  the  one  on  which  he 
now  depends  for  his  advertising.  Many 
lawyers,  I  believe,  do  not  realize  the 
great  importance  of  prompt  service  in 
legal  matters.  Human  nature  is  much 
the  same  everywhere,  and  it  is  a  fact 
that  commercial  houses  who  give  prompt 
service  are  forgiven  many  other  short- 
comings, whereas  those  that  may  give 
better  value  with  dilatory  service  do  not 
find  favor  with  the  public.  The  man 
who  appreciates  prompt  service  from  the 
butcher  or  baker  is  equally  appreciative 
and  insistent  upon  prompt  service  in  le- 
gal matters,  and,  when  he  docs  not  get 
it,  becomes  restive,  and  is  apt  to  look 
about  for  others  to  serve  him.  No 
amount  of  ability  or  individual  brilliancy 
can  entirely  overcome  the  lack  of  busi- 
nesslike methods  in  dealing  with  the 
public,  and  whereas  many  brilliant  men 
are  successful  notwithstanding  slothful 
and  unbusinesslike  methods,  how  much 
more  successful  would  they  be  were  they 
alive  to  the  great  value  to  them  of 
promptness,  cheerfulness,  courtesy,  and 
directness  in  all  matters  wherein  they 
Come  in  contact  with  the  public. 

The  social  activities  of  every  man  re- 
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fleet  on  his  business,  and  this  is  especial- 
ly true  in  the  case  of  the  professional 
man,  for  it  is  by  this  means  that  he  is 
able  to  extend  his  acquaintanceship  and 
to  make  more  and  more  people  acquaint- 
ed with  his  personality,  and  thus  draw 
them  to  him,  if  his  personality  is  of  a 
likeable  character. 

The  attitude  of  the  lawyer  toward 
philanthropic  movements  and  all  matters 
connected  with  the  civic  and  political 
life  of  the  community,  are  in  the  end 
good  or  bad  advertising  for  him,  wheth- 
er he  will  or  no,  according  to  the  ad- 
vantage he  takes  of  these  opportunities. 

I  may  be  trespassing  upon  questioned 
ground  when  suggesting  the  desirabil- 
ity of  cultivating  the  acquaintance  of 
representatives  of  the  press.  These  gen- 
tlemen can  do  a  great  deal  toward 
spreading  the  knowledge  of  results  ob- 
tained by  the  lawyer  in  his  practice, 
without  solicitation  on  his  part,  or  any 
effort  to  secure  "puffs"  or  "write-ups." 
There  is  a  news  story  in  almost  every  ac- 
tion at  law,  and  the  more  important  the 
interests  involved,  the  greater  the  news 
value  of  the  story.  A  personal  acquaint- 
ance, and  glad  hand  extended  to  the  rep- 
resentatives of  the  press,  result  in  keep- 
ing the  name  of  the  practitioner  favor- 
ably before  the  public  entirely  without 
expense  to  him,  and  without  violating 
any  of  the  tenets  of  the  legal  code  of 
ethics. 

Membership  in  various  clubs,  secret 
orders,  benevolent,  civic,  and  religious 
organizations  keeps  the  name  of  the  law- 
yer in  good  company  continually,  and, 
in  addition  to  his  personal  contact  with 
the  members  of  these  societies,  places  his 
name  before  a  large  number  who  might 
otherwise  not  know  of  him. 

In  conclusion  I  wish  to  enter  an  ar- 
gument in  favor  of  the  desirability  of 
out  and  out  publicity  for  the  legal  profes- 
sion as  a  whole.  The  original  idea  of 
advertising  on  which  the  traditions  of 
the  lawyer  are  founded  picture  it  as  the 
tool  of  the  charlatan  and  fakir.  The 
first  advertising  was  employed  by  medic- 
al quacks  and  promoters  of  shady 
schemes,  the  circus  man  and  other  inv 
posters.  The  progress  of  business  has 
practically  eliminated  this  element  from 
advertising,  and  to-day  the  great  bulk 


of  the  hundreds  of  millions  of  dollars 
spent  for  advertising  is  provided  by  the 
most  solid,  most  conservative  businesses 
of  our  country.  Advertisements  to-day, 
broadly  speaking,  are  just  as  truthful, 
just  as  dignified,  and  just  as  respectable 
as  any  other  part  of  the  magazines  and 
newspapers  in  which  they  are  printed, 
and  in  many  cases  even  more  so.  The 
highest  paid  writers,  artists,  and  critics 
are  employed  in  the  production  of  this 
advertising  matter.  Its  object  is  to  give 
the  public  reliable  information  regard- 
ing the  products  of  the  manufacturer, 
wares  of  the  dealer,  or  the  sevices  of  a 
coporation,  individual,  or  professional 
man.  Surely  the  statement  of  fact  can- 
not be  undignified  or  lower  the  tone  of 
any  business  or  profession.  It  seems  to 
me  that  the  various  bar  associations 
ought  to  take  such  action  as  would  per- 
mit the  lawyer  to  announce  his  business 
in  the  public  prints,  and  to  state  what 
particular  lines  of  business  he  is  prepared 
to  handle.  The  public  would  find  it  a 
great  convenience  to  know  whether  a 
lawyer  is  a  general  practitioner,  a  crim- 
inal specialist,  a  patent  attorney,  or  a 
corporation  adviser.  In  the  regular 
course  of  my  business  I  have  frequently 
been  asked  by  my  own  clients,  "Where 
can  I  find  a  patent  attorney?"  "Where 
can  I  find  an  attorney  who  is  specially 
posted  in  the  drawing  of  contracts?" 
"Where  can  I  find  an  attorney  whose 
opinion  I  can  rely  upon  to  interpret  a 
contract  presented  to  me  for  my  signa- 
ture?" "Where  can  I  find  an  attorney 
who  can  advise  me  regarding  the  best 
methods  of  increasing  my  bank  discounts 
and  maintaining  my  credit?"  Obviously, 
lawyers  who  specialize  in  these  things 
would  gain  by  the  mere  statement  of  the 
fact  that  they  do  specialize  in  them,  with- 
out the  necessity  of  claiming  exagger- 
ated powers  in  producing  results  or  mak- 
ing comparisons  between  themselves  and 
other  attorneys. 

It  would  seem  to  me  that  there  is  no 
more  reason  why  an  attorney  should  not 
advertise  in  the  newspapers  or  other 
public  prints,  in  a  dignified  and  truthful 
manner,  than  there  is  reason  why  a  bank- 
ing institution,  an  artist  and  advertising 
writer,  an  architect,  a  consulting  engi- 
neer, a  chemist,  assayer,  or  other  techni- 


Digitized  by  Google 


442 


Case  and  Comment 


cal  or  professional  man  who  has  only  his 
service  to  give  in  return  for  money, 
should  advertise.  All  of  these  do  adver- 
tise, and  it  is  considered  ethical  and  good 
business  to  do  so. 

Finally  let  me  call  your  attention  to 
the  fact  that  the  quack  lawyer  as  well 
as  the  quack  doctor  do  advertise,  and  if 


there  is  a  lowering  of  dignity  and  pres- 
tige of  the  legal  and  medical  profession 
through  advertising,  it  is  due  to  the  fact 
that  the  respectable  practitioner  refrains 
from  advertising  and  gives  over  the  edu- 
cation of  the  public  through  advertising 
entirely  to  the  quack. 


Two  Lawyers 

By  James  J.  Montague 

Erasmus  Green  knew  lots  of  law;  he  reeked  with  erudition; 

For  years  he'd  poured  o'er  sheepskin  tomes  without  an  intermission. 

He  knew  what  Judson,  J.,  had  said  in  Ninth  N.  J.  reports, 

And  he  could  reel  decisions  off  from  all  the  higher  courts. 

But,  as  he  never  blew  or  bragged,  nobody  ever  guessed 

That  of  a  thousand  legal  minds  E.  Green's  was  much  the  best. 

He  lived  and  toiled  in  poverty ;  he  never  drew  a  brief, 

And  when  he  died  no  courts  adjourned  in  token  of  their  grief. 

His  brother  John  knew  little  law,  but  when  a  case  he  tried, 
He  threatened,  blustered,  sawed  the  air,  exulted  and  defied. 
And  wise  men  smiled  when  they  passed  by,  or  looked  extremely  pained ; 
And  judges  fined  him  for  contempt  and  called  him  addle-brained. 
But  there  were  always  quite  a  few  who  very  much  admired  him, 
And  when  they  got  mixed  up  in  law  they  quickly  went  and  hired  him. 
And  thus  his  business  daily  grew ;  for  those  who  placed  reliance 
Upon  his  skill,  though  ignorant,  were  all  good-paying  clients. 

Now,  when  his  cases  multiplied  the  wise  ones  said :  "We  guess 

There  must  be  some  good  reasons  for  this  person's  great  success. 

His  fame  is  growing  rapidly — he  has  a  lot  to  do — 

And  therefore  we  will  let  him  have  our  legal  business,  too." 

And  so,  though  Green  knew  more  about  draw-poker  than  the  law, 

He  built  the  greatest  clientele  the  country  ever  saw. 

//  ma\  be  that  Erasmus  Green  zvas  really  great  and  'rise, 

But  there  is  this  much  to  be  said:  It  pays  to  advertise! 

— New  York  Evening  Journal. 
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THE  importance  to  a  law- 
yer of  the  adoption  of 
correct  methods,  and 
the  formation  and  strict 
following  of  correct  and 
safe  habits  of  dealing 
with  money  coming  into 
(Lm>  J  his  hands,  belonging  to 
his  clients,  cannot  be 
overestimated.  Failure  or  laxity  in  this 
regard  is  liable  to  result  in  financial  loss, 
in  the  loss  of  the  confidence  of  his  cli- 
ents, or  other  members  of  his  communi- 
ty who  might  otherwise  become  his  cli- 
ents, in  possible  prosecution  and  convic- 
tion for  embezzlement  or  larceny,  or, 
what  is  most  serious  of  all,  in  his  pro- 
fessional execution  through  proceedings 
for  disbarment. 

The  retention  by  an  attorney,  of  money 
belonging  to  his  client,  after  demand 
therefor,  or  the  fraudulent  appropriation 
thereof  to  his  own  use,  is  universally  re- 
garded by  the  courts  as  sufficient  ground 
for  his  disbarment.1  Nor  is  payment  by 
the  attorney  after  commencement  of 
disbarment  proceedings,  of  itself  suffi- 
cient defense  to  the  action,  though  it 
may  in  some  cases  be  considered  in  miti- 
gation of  punishment.*  What  is  still 
more  important,  he  may  be  disbarred 
though  he  used  the  money  without  actual 
intent  to  defraud  his  client,  but  in  the 
hope  of  being  able  to  pay  it  when  de- 
mand should  be  made."  And  the  fact 
that  he  has  become  unable  to  pay  over 
the  amount  which  he  appropriated,  be- 
cause of  the  unexpected  depreciation  of 
securities  deposited  in  a  bank  as  col- 
lateral, is  immaterial  in  an  action  for  dis- 
barment for  the  failure  to  promptly  pay 
over  the  money  belonging  to  a  client.4 
In  addition  to  disbarment,  an  attor- 

M9  L.R.A.(N.S.)  414,  note. 
■  Ibid. 

»Re  Rockmorc,  130  App.  Div.  586,  117  N. 
Y.  Supp.  512. 

♦People  ex  re!.  Healy  v.  Pattison,  241 
111.  89,  89  N.  E.  254. 


ney  may  be  convicted  of  embezzlement 
or  larceny,  if  he  appropriates  to  his  own 
use  money  belonging  to  his  client,  with 
intent  to  deprive  the  owner  thereof,'  or 
without  informing  his  client  of  its  col- 
lection,6 or  if  he  puts  his  client  off  with 
unfounded  excuses. 7  And  he  may  be  so 
convicted  though  the  money  remains 
in  the  bank  in  which  he  originally  de- 
posited it,*  though  he  acknowledges  re- 
ceipt of  the  money,'  or  though  he  in- 
tended to  replace  it.10  And  the  demand 
by  the  client  for  payment  is  not  a  pre- 
requisite to  a  conviction  for  larceny.11 
However,  if  an  attorney  withholds  or 
uses  his  client's  money  without  a  wrong- 
ful intent, — as,  where  he  holds  the 
money  as  a  fund  upon  which  he  claims 
to  have  a  lien  for  services,1*  or  believes, 
though  mistakenly,  that  his  client  con- 
sented to  his  use  of  the  money  as  a 
loan  upon  interest,  u — he  should  be  ac- 
quitted. This,  it  will  be  observed,  is 
vastly  different  from  the  case  of  an  at- 
torney who  misappropriates  his  client's 
money  wrongfully,  without  any  claim  of 
right  except  the  hope  that  he  will  be 
able  to  replace  it  before  detection,  which 
is  the  stock  excuse,  and  probably,  in  the 
beginning,  the  actual  belief  of  most  em- 
bezzlers. 

From  the  standpoint  of  civil  liability, 
the  failure  of  an  attorney  to  promptly 


*  People  v.  Converse,  74  Mich.  478,  16 
Am.  St.  Rep.  648,  42  N.  W.  70. 

•  People  v.  Treadwell,  69  Cal.  226,  10  Pac. 
502,  7  Am.  Crim.  Rep.  152. 

I  George  v.  People,  167  111.  447,  47  N.  E. 

•People  v.  Birnbaum,  114  App.  Div.  480, 
100  N.  Y.  Supp.  160. 

9  State  v.  Bclden,  35  La.  Ann.  823. 

10  Farmer  v.  State  (Tex.  Crim.  Rep.)  34 
S.  W.  620. 

II  People  v.  Fitz-Gerald,  130  App.  Div.  124, 
114  N.  Y.  Supp.  476,  affirmed  in  195  N.  Y. 
1 53  88  N   E  27 

l4State  v.  temple,  63  N.  J.  L.  375,  43  Atl. 
697. 

»  State  v.  Smith,  47  La.  Ann.  432,  16  So. 
938. 
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pay  over  money  due  his  client  is  a  breach 
of  implied  contract,  making  him  liable 
to  an  action  in  assumpsit,  *  or,  if  he 
converts  the  money  to  his  own  use,  to  an 
action  in  trover  or  case. M  Or  he  may 
be  compelled  by  a  bill  in  equity  to  ac- 
count for  money  collected.  ™ 

While  an  attorney  may  be  charged 
with  interest  on  money  he  fails  to  pay 
over  to  the  client,  the  cases  fix  different 
periods  for  which  it  is  to  be  computed, 
such  as  from  the  time  of  demand  or 
wrongful  conversion, 17  from  the  time 
it  was  actually  collected,  "  or  for  the 
time  he  used  it. 19  And  though  the  stat- 
ute of  limitations  will  operate  for  the 
benefit  of  an  attorney,  the  authorities  are 
not  agreed  as  to  when  it  will  begin  to 
run,  some  holding  that  it  runs  from  the 
time  of  demand,  others  from  the  time 
of  collection,  while  still  others  hold  that 
it  runs  from  the  time  the  client  has  no- 
tice of  collection  from  the  attorney,  or 
other  means  of  knowledge  on  his  part 
that  the  money  has  been  collected. " 

In  the  Code  of  Ethics  adopted  by  the 
American  Bar  Association  in  1909,  this 
phase  of  a  lawyer's  duty  to  his  client  is 
stated  in  article  11,  as  follows:  "Money 
of  the  client,  or  other  trust  property 
coming  into  the  possession  of  the  law- 
yer, should  be  reported  promptly,  and, 
except  with  the  client's  knowledge  and 
consent,  should  not  be  commingled  with 
his  private  property  or  be  used  by  him." 
This  brief  but  admirable  statement, 
which  is  now  in  force  in  over  one  third 
of  the  states,  would  seem  to  afford  a 
safe  guide  for  the  attorney  in  dealing 
with  money  belonging  to  his  client,  and 
strict  adherence  thereto  will  keep  him 
free  from  the  imputation  of  moral  or 

14  Goodyear  Metallic  Rubber  Co.  v.  Bak- 
er, 81  Vt.  39,  69  Atl.  160,  IS  A.  &  E.  Ann. 
Cas.  1207,  17  L.R.A.(NS)  667. 

"  Tackson  v.  Moore,  94  App.  Div.  504,  87 
N.  Y.  Supp.  1101;  Cotton  v.  Sharpstein,  14 
Wis.  226,  80  Am.  Dec.  774;  Pratt  v.  Brew- 
ster, 52  Conn.  65. 

"Scott  v.  Wickliffe,  1  B.  Mon.  353; 
Singer,  N.  &  Co.  v.  Steele,  24  111.  App.  58; 
Kelley  v.  Repetto,  62  N.  J.  Eq.  246,  49  Atl. 

42"  Walpole  v.  Bishop,  31  Ind.  156,  Dwight 
v.  Simon,  4  La.  Ann.  490. 

u  Harkavy  v.  Zisman,  96  N.  Y.  Supp.  214. 

w  Mansfield  v.  Wilkerson,  26  Iowa,  482. 

••17  L.R.A.(N.S.)  667,  note. 


professional  dishonesty  in  this  regard, 
though  it  will  not  necessarily  insure  him 
against  financial  loss  in  being  obliged  to 
replace  money  lost  through  the  fault  of 
others.  To  insure  himself  against  the 
latter  he  should  take  the  precautions  re- 
quired of  any  trustee. 

A  reference  to  the  article  of  the  Code 
of  Ethics  quoted  above  will  show  that 
two  distinct  rules  are  there  set  forth  to 
guide  the  conduct  of  the  attorney.  The 
first  is  to  report  promptly  to  the  client 
the  receipt  of  money.  In  addition  to  the 
ethical  and  professional  duty  involved, 
it  is  also  the  legal  duty  of  an  attorney  to 
give  notice  of  collection  to  his  client  im- 
mediately,n  or  at  least  within  a  rea- 
sonable time. 88 

In  addition  to  the  moral  and  legal  duty 
of  the  attorney  to  promptly  report  the 
collection  of  money,  a  little  reflection 
will  show  that  the  constant  following  of 
the  practice  will  operate  as  a  powerful 
restraint  to  the  temptation  so  often  felt 
by  young  lawyers  who  are  necessarily 
living  on  the  ragged  edge  of  their  re- 
sources most  of  the  time,  or  of  others 
who  are  living  unnecessarily  to  the  limit 
of  their  incomes,  to  use  money  coming 
into  their  hands  to  tide  them  over  some 
temporary  financial  stringency  which  is 
no  doubt  frequently  the  beginning  of  a 
course  of  conduct  which  leads  to  serious 
results  for  the  attorney.  He  is  not  as 
apt  to  "borrow"  money  in  this  way  if  he 
knows  it  is  likely  to  be  demanded  at  any 
time ;  and  if  the  client  is  informed  of  the 
collection  the  temptation  to  misrepresent 
the  fact  because  of  some  contingency 
arising  thereafter  is  effectively  removed. 

The  other  duty  set  forth  in  the  article 
quoted  from  the  Code  of  Ethics  is  the 
attorney's  obligation  to  refrain  from 
commingling  the  client's  money  with  his 
own,  or  from  using  it  for  his  own  pur- 
poses without  the  client's  consent. 

Aside  from  the  fact  that  the  tempta- 
tion to  use  money  belonging  to  the  client 
is  much  greater  if  it  is  commingled  with 
the  attorney's  private  fund,  either  in  his 
pocket,  his  safe,  or  his  bank  account, 
the  attorney  who  does  so  is  also  subject 


«  Voss  v.  Bachop,  5  Kan.  59. 
"Spencer  v.  Smith  (Ind.  App.)  87  N.  E. 

4. 
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to  the  danger  of  using  it  by  mistake  or 
oversight  or,  if  on  deposit,  of  its  being 
attached  by  a  personal  creditor,  so  that 
he  may  have  some  difficulty  in  producing 
it  upon  demand. 

Judge  Simeon  E.  Baldwin  seems  to 
think  that  article  11  of  the  Code  states 
the  duty  of  an  attorney  in  this  respect 
too  strictly,  for  he  says :  "The  Code  oc- 
casionally contains  general  expressions 
which  in  practice  must  be  taken  with 
certain  implications  or  limitations." 

"Thus,  it  is  stated  that  money  of  the 
client  coming  into  the  possession  of  the 
lawyer  should  not  be  commingled  with 
his  private  property  or  be  used  by  him. 
This  can  hardly  be  meant  to  treat  it  as 
a  breach  of  ethical  obligation  for  an  at- 
torney of  ample  means,  who  receives  a 
bank  check  in  payment  of  a  claim  left 
with  him  for  collection,  to  deposit  it  to 
his  own  credit  in  his  own  bank  account, 
in  order  conveniently  to  deduct  his  own 
fees,  remitting  the  balance  promptly  by 
his  own  check  to  the  client.  It  would 
seem  in  foro  conscientia  (whatever 
might  be  the  lawyer's  liability,  should  the 
bank  fail)  that  the  client's  consent  to 
such  a  transaction  would  be  fairly  im- 
plied, even  if  there  had  been  no  previous 
dealings  between  them  of  a  like  nature. 
So  the  young  lawyer  who  receives  a  five 
dollar  bank  note  to  apply  on  a  claim  for 
a  hundred  dollars  can  hardly  be  regard- 
ed as  in  the  wrong,  if  he  puts  it  for  safe 
keeping  in  his  own  pocket-book,  pro- 
vided it  be  with  the  intention  of  paying 
over  the  sum  due  at  the  first  reasonable 
opportunity,  although  it  might  not,  and 
naturally  would  not,  be  so  paid  by  the 
delivery  of  that  particular  bill."  M 

It  does  not  seem  to  the  writer  that  this 
criticism  is  well  founded.  While  the 
provision  of  the  Code  in  question  does 
admittedly  lay  out  a  straight  and  nar- 
row path  for  the  attorney,  it  is  not  an 
impossible  or  even  exceedingly  difficult 
one  to  follow.  And  in  view  of  the  fact 
that  many  of  the  cases  of  professional 
misconduct  in  dealing  with  a  client's 
money  doubtless  had  their  origin  in  the 
very  fact  that  the  money  was  com- 
mingled with  the  private  funds  of  the 
attorney  for  as  innocent  purposes  as 

»8  Columbia  L.  Rev.  543. 


those  mentioned,  it  would  seem  that  the 
standard  of  conduct  set  up  is  not  too 
high,  but  that,  on  the  contrary,  it  is  one 
which  every  attorney  could  well  adopt 
without  qualification  for  the  protection 
of  himself  as  well  as  his  client,  and 
should  build  into  his  every-day  habit  of 
professional  conduct  The  stress  of  cir- 
cumstances through  which  the  average 
lawyer  passes  furnishes  enough  tempta- 
tion and  will  suggest  plenty  of  plausible 
excuses  for  his  departing  from  the  ideal 
as  set  out,  without  its  being  weakened 
for  him  in  the  beginning  by  qualifica- 
tions placed  upon  it  by  those  who,  be- 
cause of  their  success  and  eminence,  are 
naturally  looked  up  to  by  him  as  stand- 
ards for  emulation.    The  following  ad- 
vice given  in  a  little  volume  of  danger 
signals  •*  for  the  lawyer  would  seem  to 
be  a  safer  guide  for  the  attorney  in  this 
respect.   "You  should  not  collect  money 
for  your  clients,  and  retain  it  in  your 
hands,  or  mingle  it  with  your  private 
funds.   You  may  be  perfectly  honest  in 
so  doing,  and  intend  to  pay  it  over;  but 
nevertheless,  in  a  moment  of  weakness 
you  may  yield  to  the  temptation  to  use 
it  temporarily  to  relieve  some  real  or 
fancied  desire  or  necessity.    Don't  do 
this  under  any  circumstances,  for  it  is 
like  driving  a  nail  into  your  professional 
coffin.    It  may  not  be  convenient  to  re- 
place the  sum  when  your  client  calls  and 
asks  you  for  a  settlement,  in  which  case 
you  might  be  tempted  to  conceal  from 
him  the  fact  that  you  had  received  it, 
and  to  resort  to  subterfuges  in  order  to 
put  him  off.  If  you  do  this  you  are  pav- 
ing the  way  to  a  reputation  for  rascal- 
ity and  meanness  which  you  do  not  de- 
serve, perhaps,  and  which  will  result  in 
the  client  transferring  his  affections  to 
another  and  more  reliable  attorney." 

No  reason  is  perceived  why  the  attor- 
ney, whether  he  be  the  young  attorney 
collecting  small  sums  for  various  clients, 
or  the  attorney  of  ample  means  receiv- 
ing large  sums,  cannot  maintain  a  sep- 
arate account  in  which  to  place  all 
moneys  belonging  to  clients  which,  for 
some  reason,  are  not  immediately  re- 
mitted. 


*  You  Should  Not,  by  Samuel  H.  Wan- 
dell. 
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It  seems  to  be  quite  a  general  practice 
for  attorneys  to  open  general  accounts 
as  attorneys,  or  in  trust,  entirely  sepa- 
rate from  their  private  funds,  in  which 
is  placed  all  money  belonging  to  the  cli- 
ents. While  it  is  likely  that  the  pla- 
cing of  the  client's  money  in  a  general 
fund  of  this  kind,  without  designation 
of  the  particular  beneficiaries,  would  not 
relieve  the  attorney  from  personal  lia- 
bility as  debtor  in  case  the  fund  was  lost 
through  failure  of  the  depositary ,u  yet 


28  Naltncr  v.  Dolan,  108  Ind.  500,  58  Am. 
Rep.  61,  8  N.  E.  289.  See,  however, 
Pidgeon  v.  Williams,  21  Gratt.  251,  where 
the  attorneys  were  held  not  liable  as  debt- 
ors, where  they  deposited  the  money  in  a 
separate  account,  with  the  name  of  each 
client  entered  opposite  the  sum  deposited 
for  him,  and  Rogers  v.  Hopkins,  70  Ga.  454, 
where  the  attorney  was  relieved  from  lia- 
bility by  placing  the  money  due  his  client 
in  an  account  in  his  own  name  in  her  bank, 
in  which  he  had  no  personal  deposits,  and 
giving  her  notice  thereof. 


such  a  course  has  the  advantage  of  keep- 
ing the  fund  entirely  separate,  prevents 
its  being  used  for  personal  purposes 
through  accident  or  oversight,  lessens 
the  liability  of  the  attorney  to  so  use  it 
intentionally,  and  insures  him  from  the 
imputation  of  bad  faith  to  which  he  is 
always  liable  if  the  funds  of  the  client 
are  commingled  with  his  own. 

This  method  is  to  be  commended 
where  it  is  not  feasible  to  deposit  the 
money  in  such  a  way  that  it  will  be 
clearly  a  trust  fund,  so  that  the  attor- 
ney will  be  subject  only  to  the  liability 
of  a  bailee  or  trustee,  instead  of  a  debt- 
or, in  case  of  failure  of  the  bank  in 
which  the  deposit  is  made. 

But  whatever  method  may  be  adopted 
for  keeping  the  money  belonging  to  cli- 
ents separate  from  his  own,  an  attorney, 
by  strictly  adhering  to  the  rule  which 
the  bar  association  has  determined  to  be 
wise  in  such  case,  may  be  certain  of 
avoiding  the  dangers  to  which  he  is  sub- 
ject in  the  handling  of  such  funds. 

 ® 


Dr.  Johnsons  famous  talk  with  Boswell  on  the  ethics  of 
advocacy  contains  this  passage: 

'What  means  may  a  lawyer  legitimately  use  to  get  on?*  Nice 
questions  of  casuistry  arise.  'A  gentleman,'  says  Boswell,  'told  me 
that  a  countryman  of  his  and  mine,  Wedderbum  afterwards  Lord 
Loughborough — who  had  arisen  to  eminence  in  the  law,  had  when 
first  making  his  way  solicited  him  to  get  him  employed  in  city 
causes.  Johnson:  'Sir,  it  is  wrong  to  stir  up  lawsuits;  but  when 
once  it  is  certain  that  a  lawsuit  is  to  go  on,  there  is  nothing  wrong 
in  a  lawyer  s  endeavoring  that  he  shall  have  the  benefit  rather  than 
another.'  Boswell:  'You  would  not  solicit  employment,  sir,  if  you 
were  a  lawyer?'  Johnson:  'No,  sir;  but  not  because  I  should 
think  it  wrong,  but  because  I  should  disdain  it  However,  I  would 
not  have  a  lawyer  to  be  wanting  to  himself  in  using  fair  means.  1 
would  have  him  to  inject  a  little  hint  now  and  then  to  prevent 
his  being  overlooked.' 


— m 
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BY  WALTER  A.  SWAN.  B.  A. 


'OW  often  is  heard  the 
remark  that  this  or  that 
.litigation  was  dropped, 
or  not  even  undertaken, 
because  "the  lawyers 
would  get  it  all  any- 
way," and  how  unpleas- 
ant a  commentary  it  is 
upon  the  integrity  of 
those  in  the  profession.  To  enter  the 
legal  profession  in  these  days  is  to  un- 
dertake the  burden,  not  only  of  proving 
one's  honesty,  but  of  disproving  that  one 
is  a  crook;  for  while  the  general  rule 
presumes  every  man  honest  until  he  is 
proven  otherwise,  in  the  case  of  the 
lawyer  popular  opinion  seems  to  presume 
that  he  is  dishonest.  While  much  of  this 
is  said  of  the  lawyer  in  the  spirit  of  jest, 
there  goes  with  it  the  more  or  less  seri- 
ous opinion  on  the  part  of  the  public  that 
lawyers  generally  will  bear  watching. 

So  far  as  the  matter  of  the  lawyer's 
charges  is  concerned,  perhaps  the  public 
is  justified  in  its  view,  for  what  it  knows 
of  such  matters  is  a  knowledge  based  up- 
on the  many  instances  of  preposterous 
charges  which,  because  of  their  very  ex- 
cessiveness,  becomes  a  matter  of  general 
and  unfavorable  comment.  From  the 
case  of  the  well-known  New  York  law- 
yer who  unsuccessfully  sued  for  a  fee  of 
$125,000  for  services  in  the  Thaw  Case, 
to  the  country  practitioner  who,  with 
scarcely  the  effort  of  turning  his  hand, 
settles  a  negligence  action  for  a  few 
hundred  dollars  and  keeps  one  half  or 
more,  there  range  thousands  of  varied 
instances  whose  facts,  if  known,  would 
write  down  as  unscrupulous  many  prom- 
inent attorneys  who  now  hold  public 
favor. 

From  the  occasional  agitation  of  this 
question  by  bar  associations,  law  jour- 
nals, and  the  press  in  general,  there  ap- 
pear to  have  resulted  no  very  definite 
conclusions.  All  are  agreed  that  a 
lawyer's  compensation  should  be  fair 
and  reasonable,  and  unfortunately  that 
is  about  as  far  as  anyone  can  go,  for 
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the  definition  of  what  is  fair  and  reason- 
able must  of  necessity  be  left  to  the  at- 
torney's conscience,  and  not  every  law- 
yer is  given  to  introspection;  when  it 
comes  to  making  charges,  lawyers  some- 
times fail  to  recognize  their  conscience, 
and  on  such  matters  one  can  hardly  con- 
sult a  stranger. 

Perhaps  no  more  serious  question  pre- 
sents itself  to  the  young  lawyer  after  he 
secures  his  client,  than  the  matter  of  the 
charge  to  make  for  his  services,  and  there 
is  varying  sympathy  for  the  young  at- 
torney whose  stenographer  sent  out  a 
bill  for  $500  which  her  employer  had 
conscientiously  rendered  for  $50,  and 
which  was  promptly  paid  as  very  reason- 
able. As  in  many  interesting  stories,  we 
are  not  told  the  sequel,  and  whether  the 
client  ever  again  sought  out  that  par- 
ticular attorney  must  be  left  to  conjec- 
ture. 

Opinions  differ  as  to  the  basis  of  legal 
charges,  but,  for  the  young  lawyer,  at 
least,  it  would  seem  that  he  would  re- 
ceive reasonable  compensation  were  he 
to  charge  only  for  the  time  actually  given 
to  his  client's  cause,  regardless  of  the 
amount  involved.  The  arguments  which 
uphold  the  making  of  charges  according 
to  the  amount  in  litigation,  as  well  as  to 
the  learning,  skill,  and  reputation  of  the 
attorney,  are  not  available  to  the  young 
man  who  is  just  opening  his  practice; 
in  the  first  place  because  cases  involving 
large  interests  are  not  likely  to  come  to 
the  young  attorney,  and  because  only 
after  long  experience  does  the  worth  of 
his  services  justify  charges  for  the  some- 
what intangible  value  of  skill  and  repu- 
tation. 

So  varied  are  the  circumstances  which 
control  the  matter  of  making  charges, 
that  it  seems  impracticable  to  do  more 
than  suggest  some  of  the  more  important 
considerations  which  should  guide  the 
lawyer  in  fixing  the  amount  of  his 
compensation.  In  the  first  place,  there 
is  a  personal  side.  One  attorney  may 
charge  twice  as  much  as  another  for  the 
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same  services,  and  yet  be  possessed  of  no 
greater  ability,  and  so  for  most  lawyers 
there  is  the  danger  of  overestimating  the 
value  of  his  work,  as  well  as  the  possi- 
bility of  underestimating  it.  The  amount 
of  time  and  labor  given  to  the  client's 
business  furnishes,  to  both  attorney  and 
client,  the  most  satisfactory  basis  upon 
which  to  fix  the  charges,  and  the 
amount  to  be  charged  per  day  or  hour 
may  very  reasonably  be  determined  by 
both  the  importance  of  the  case  and 
the  amount  involved.  While  an  attorney 
is  never  justified  in  slighting  any  matter 
which  is  placed  in  his  hands,  he  cannot 
be  expected  to  give  the  time  and  atten- 
tion to  a  case  involving  a  small  amount 
which  he  would  give  to  one  involving 
thousands  of  dollars  or  invaluable  busi- 
ness interests.  As  a  matter  of  fact  the 
less  important  case  would  not  demand 
anything  like  the  amount  of  time  and 
care  that  the  big  case  would  take,  and  the 
lawyer's  remuneration  should  be  meas- 
ured accordingly.  To  turn  to  another 
profession  for  an  illustration,  take  the 
relative  importance  in  the  physician's 
eyes  of  a  case  of  measles  and  the  much- 
dreaded  typhoid.  Possibly  the  doctor's 
charge  for  visits  would  be  the  same  in 
both  cases,  but  the  responsibility  and  the 
constant  care  and  worry  of  the  more  se- 
rious case  unquestionably  entitle  him  to  a 
proportionate  compensation. 

It  is  interesting  to  turn  to  the  opinions 
of  the  courts  on  this  question,  and  to  find 
that  they  generally  uphold  not  only  the 
attorney's  legal  right  to  rate  his  charges 
according  to  the  difficulty  of  the  ques- 
tions raised  and  the  amount  in  contro- 
versy, but  the  propriety  from  an  ethical 
view  point  of  thus  determining  his  com- 
pensation. As  early  as  1821  a  South 
Carolina  court  commented  upon  this  sub- 
ject as  follows:  "The  prominent  facts, 
then,  which  arrest  the  attention  in  this 
case,  and  point  with  force  to  the  conclu- 
sion which  ought  to  be  drawn  from  them, 
are,  the  great  value  of  the  property  in 
contest;  to  which  may  be  added  the 
doubtful  nature  of  the  right  to  be  tried. 
The  legal  discernment  and  skill  required 
in  the  arrangement  and  management  of 
the  causes  involving  principles  compli- 
cated in  their  nature  and  difficult  of 
solution,  the  awakened  anxiety  of  the 


client  embarking  in  such  a  contest,  these 
considerations  attach  on  the  side  of  the 
employer.  On  the  part  of  the  attorney, 
the  flattering  and  (from  universal  prac- 
tice) I  will  add  just,  expectation  that  an 
ample  remuneration  would  await  his  pro- 
fessional exertions,  the  laudable  anxiety 
not  to  disappoint  the  fond  hopes  and  high 
expectations  entertained  by  the  client, 
public  opinion,  a  self -approving  con- 
sciousness of  merit,  these,  with  ten  thou- 
sand other  honorable  incentives  which 
present  themselves  to  liberal  and  correct 
minds,  and  which  lead  to  infinite  labor 
and  exertion  on  the  part  of  the  counsel 
retained,  certainly  entitle  him  to  a  re- 
ward which  ordinary  causes  do  not  call 
for  or  allow." 1 

The  supreme  court  of  Kansas  thus 
expresses  itself  as  to  the  manner  of  de- 
termining the  value  of  legal  services: 
"It  is  claimed  that  the  premises  on 
which  the  witness  based  his  estimate 
of  the  value  of  the  services  rendered  are 
erroneous, — that  he  had  no  right  to  con- 
sider 'the  amount  in  controversy  and  the 
legal  questions  involved  and  the  general 
importance  of  the  case/  in  making  his 
judgment  of  the  value  of  the  services. 
But  we  think  these  were  all  proper  and 
important  elements  in  determining  the 
value  of  the  services.  We  know  that  an 
attorney  is  bound  to  fidelity  to  his  client 
as  much  when  the  amount  is  $1  as  when 
it  is  a  million.  His  obligation  is  not 
changed.  But  it  is  in  the  knowledge  of 
every  professional  man  that  when  great 
interests  are  confided  to  his  care  he  is  ex- 
pected to  use  the  utmost  diligence  in  the 
preparation  of  the  case.  He  is  not  ex- 
pected to  nor  does  he  limit  his  services 
by  the  rule  of  ordinary  care  and  skill 
that  governs  him  in  an  ordinary  case."  • 

In  a  Michigan  case  the  contention  that 
the  value  of  legal  services  was  not  de- 
pendent upon  the  value  of  the  property  in 
litigation  called  forth  this  comment :  "It 
is  very  evident  that  the  responsibility,  the 
care,  anxiety,  and  mental  labor  is  much 
greater  in  a  case  where  the  amount  in 
controversy  is  large  than  where  it  is  in- 
significant, although,  perhaps,  the  same 


»  Duncan  v.  Breithaupt,  1  M'Cord,  L.  149. 
•Ottawa    University    v.    Parkinson,  14 
Kan.  159. 
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questions  might  be  raised  in  each  case, 
or  the  more  difficult  questions  arise  in 
the  case  where  the  amount  was  of  but 
slight  consequence.  Nor  is  this  respon- 
sibility, care,  and  mental  labor  depend- 
ent alone  upon  the  number  of  hours  or 
days  which  may  be  given  to  the  prep- 
aration and  trial  or  argument  of  the  case. 
This  responsibility  and  mental  anxiety  is 
not  so  imaginative  and  shadowy  that  it 
should  not  be  considered  in  arriving  at 
a  proper  compensation  to  be  allowed  in 
fixing  the  value  of  the  services  ren- 
dered." » 

In  an  action  by  an  attorney  to  recov- 
er for  professional  services,  a  presiding 
justice  of  the  New  York  supreme  court 
said  in  the  course  of  his  opinion:  "It 
requires  no  greater  labor  to  draw  a  com- 
plaint or  answer,  or  to  render  any  other 
specific  service  in  a  case  in  which  the 
amount  involved  is  $1,000,000,  than  in 
one  in  which  it  is  $100.  And  yet, 
every  lawyer  knows  that  the  labor  be- 
stowed upon  a  case  is,  as  a  general  rule, 
in  proportion  to  the  magnitude  of  the 
interest  involved.  While  the  labor  in 
drawing  a  pleading  may  be  no  more  when 
the  amount  involved  is  large  than  when 
it  is  small,  yet  the  labor  in  the  examina- 
tion of  authorities  and  documents  pre- 
liminary to  drawing  it,  and  the  care  be- 
stowed upon  the  pleading  itself,  would 
be  much  greater  in  one  case  than  in  the 
other.  This  extra  care  and  labor  must 
be  compensated,  and  it  may  be  measured 
with  some  degree  of  accuracy  by  the 
amount  involved  in  the  suit."  • 

The  relation  of  reputation  to  compen- 
sation is  something  of  which  little  can 
be  said.  When  clients  complain  because 
they  have  to  pay  high  for  an  attorney's 
services,  because  of  his  reputation,  they 
lose  sight  of  the  fact  that,  in  the  case  of 
great  lawyers,  reputation  is  generally  an 
indicator  of  great  ability.  Counsel  fees 
mount  upward  as  a  lawyer's  reputation 
grows,  and  instances  are  not  infrequent 

*  Eggleston  v.  Boardman,  37  Mich.  14. 

*  Garfield  v.  Kirk,  65  Barb.  464. 


where  fees  in  a  single  case  amount  to 
many  thousands  of  dollars.  The  great 
corporate  and  other  business  interests 
have  litigation  which  demands  the  serv- 
ices of  men  of  ability,  and  the  eminent 
lawyers  who  are  thus  engaged  have  such 
reputations  that  the  amount  paid  for  their 
services  is  often  fabulous.  The  value  of 
the  lawyer's  reputation  is  best  told  by 
the  story  of  the  attorney  who  was  en- 
gaged in  the  trial  of  what  he  knew  was 
a  losing  cause.  In  desperation  he  tele-  * 
graphed  to  a  very  celebrated  lawyer  that 
he  would  pay  him  $1,000  for  an  hour  of 
his  time  on  the  following  morning.  The 
trial  progressed  the  next  day  until  with- 
in an  hour  of  the  noon  adjournment, 
when  the  great  lawyer  who  had  been 
summoned  walked  quietly  into  the  court 
room  and  took  his  seat  among  the  spec- 
tators. The  opposing  attorney  observed 
the  exchange  of  glances  as  the  noted 
man  entered,  and,  before  the  close  of  the 
recess,  which  shortly  followed,  proposed 
a  settlement  of  the  case. 

If  there  is  one  rule  for  the  lawyer  to 
follow  in  determining  the  amount  of  his 
charges,  it  is  that  which  forbids  him  to 
take  advantage  of  his  client.  A  wealthy 
client  will  stand  some  overcharging;  a 
corporation  will  send  its  check  just  as 
promptly  if  a  few  hundred  dollars  are 
added  to  its  annual  account ;  a  friendless 
widow  who  has  but  a  few  years  to  live 
will  make  little  complaint  when  her  bill 
is  doubled;  an  ignorant  foreigner  will 
probably  never  know  that  in  his  suit  for 
damages  against  a  mining  company  the 
recovery  went  mostly  to  the  lawyer. 
Such  instances  as  these  are  not  particu- 
larly common,  but  now  and  then  the 
facts  of  such  a  case  become  public,  to 
the  disgrace  of  the  entire  profession. 
When  every  lawyer  is  absolutely  fair 
with  those  for  whom  he  does  business, 
and  when  he  makes  no  charge  which  he 
would  not  care  to  explain  to  the  public, 
a  step  of  importance  will  have  been  taken 
toward  the  removal  of  the  prejudice 
which  now  stands  against  the  legal  pro- 
fession. 
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tify  before  a  room  full  of  people,  with 
lawyers  on  all  sides  ready  to  ridicule  or 
abuse— often  occasions  embarrassment 
in  witnesses  of  the  highest  integrity. 
Then,  again,  some  people  are  constitu- 
tionally nervous,  and  could  be  nothing 
else  when  testifying  in  open  court.  Let 
us  be  sure  our  witness  is  not  of  this  type 
before  we  subject  him  to  the  particular 
form  of  torture  we  have  in  store  for  the 
perjurer. 

Witnesses  of  a  low  grade  of  intelli- 
gence, when  they  testify  falsely,  usually 
display  it  in  various  ways, — in  the  voice, 
in  a  certain  vacant  expression  of  the 
eyes,  in  a  nervous  twisting  about  in  the 
witness  chair,  in  an  apparent  effort  to 
recall  to  mind  the  exact  wording  of  their 
story,  and  especially  in  the  use  of  lan- 
guage not  suited  to  their  station  in  life. 
On  the  other  hand,  there  is  something 
about  the  manner  of  an  honest,  but  ig- 
norant, witness  that  makes  it  at  once 
manifest  to  an  experienced  lawyer  that 
he  is  narrating  only  the  things  that  he 
has  actually  seen  and  heard.  The  ex- 
pression of  the  face  changes  with  the 
narrative  as  he  recalls  the  scene  to  his 
mind ;  he  looks  the  examiner  full  in  the 
face;  his  eye  brightens  as  he  recalls  to 
mind  the  various  incidents ;  he  uses  ges- 
tures natural  to  a  man  in  his  station  of 
life,  and  suits  them  to  the  part  of  the 
story  he  is  narrating,  and  he  tells  his 
tale  in  his  own  accustomed  language. 

If,  however,  the  manner  of  the  witness 
and  the  wording  of  his  testimony  bear 
all  the  earmarks  of  fabrication,  it  is 
often  useful,  as  your  first  question,  to 
ask  him  to  repeat  his  story.  Usually  he 
will  repeat  it  in  almost  identically  the 
same  words  as  before,  showing  he  has 
learned  it  by  heart.  Of  course  it  is  pos- 
sible, though  not  probable,  that  he  has 
done  this  and  still  is  telling  the  truth. 


N  the  preceding  chap- 
ters it  was  attempted  to 
offer  a  few  suggestions, 
gathered  from  experi- 
ence, for  the  proper 
handling  of  an  honest 
witness  who,  through 
gnorance  or  partisan- 
ship, and  more  or  less 
unintentionally,  had  testified  to  a  mis- 
taken state  of  facts  injurious  to  our  side 
of  the  litigation.  In  the  present  chapter 
it  is  proposed  to  discuss  the  far  more 
difficult  task  of  exposing,  by  the  arts 
of  cross-examination,  the  intentional 
fraud, — the  perjured  witness.  Here  it  is 
that  the  greatest  ingenuity  of  the  trial 
lawyer  is  called  into  play ;  here  rules  help 
but  little  as  compared  with  years  of  ac- 
tual experience.  What  can  be  conceived 
more  difficult  in  advocacy  than  the  task 
of  proving  a  witness,  whom  you  may 
neither  have  seen  nor  heard  of  before  he 
gives  his  testimony  against  you,  to  be 
a  wilful  perjurer,  as  it  were  out  of  his 
own  mouth? 

It  seldom  happens  that  a  witnesses's 
entire  testimony  is  false  from  beginning 
to  end.  Perhaps  the  greater  part  of  it 
is  true,  and  only  the  crucial  part — the 
point,  however,  on  which  the  whole  case 
may  turn — is  wilfully  false.  If,  at  the 
end  of  his  direct  testimony,  we  conclude 
that  the  witness  we  have  to  cross-ex- 
amine— to  continue  the  imaginary  trial 
we  were  conducting  in  the  previous  chap- 
ter— comes  under  this  class,  what  means 
are  we  to  employ  to  expose  him  to  the 
jury? 

Let  us  first  be  certain  we  are  right  in 
our  estimate  of  him, — that  he  intends 
perjury.  Embarrassment  is  one  of  the 
emblems  of  perjury,  but  by  no  means 
always  so.  The  novelty  and  difficulty  of 
the  situation — being  called  upon  to  tes- 
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Try  him  by  taking  him  to  the  middle  of 
his  story,  and  from  there  jump  him 
quickly  to  the  beginning  and  then  to  the 
end  of  it.  If  he  is  speaking  by  rote,  rath- 
er than  from  recollection,  he  will  be 
sure  to  succumb  to  this  method.  He 
has  no  facts  with  which  to  associate  the 
wording  of  his  story;  he  can  only  call 
it  to  mind  as  a  whole,  and  not  in  de- 
tachments. Draw  his  attention  to  other 
facts  entirely  disassociated  with  the  main 
story  as  told  by  himself.  He  will  be  en- 
tirely unprepared  for  these  new  inquiries, 
and  will  draw  upon  his  imagination  for 
answers.  Distract  his  thoughts  again 
to  some  new  part  of  his  main  story,  and 
then  suddenly,  when  his  mind  is  upon 
another  subject,  return  to  those  consider- 
ations to  which  you  had  first  called  his 
attention,  and  ask  him  the  same  questions 
a  second  time.  He  will  again  fall  back 
upon  his  imagination  and  very  likely  will 
give  a  different  answer  from  the  first, 
and  you  have  him  in  the  net.  He  can- 
not invent  answers  as  fast  as  you  can  in- 
vent questions,  and  at  the  same  time  re- 
member his  previous  inventions  correct- 
ly ;  he  will  not  keep  his  answers  all  con- 
sistent with  one  another.  He  will  soon 
become  confused  and,  from  that  time  on, 
will  be  at  your  mercy.  Let  him  go  as 
soon  as  you  have  made  it  apparent  that 
he  is  not  mistaken,  but  lying. 

An  amusing  account  is  given  in  the 
Green  Bag  for  November,  1891,  of  one 
of  Jeremiah  Mason's  cross-examinations 
of  such  a  witness.  "The  witness  had 
previously  testified  to  having  heard  Ma- 
son's client  make  a  certain  statement, 
and  it  was  upon  the  evidence  of  that 
statement  that  the  adversary's  case  was 
based.  Mr.  Mason  led  the  witness  round 
to  his  statement,  and  again  it  was  re- 
peated verbatim.  Then,  without  warn- 
ing, he  walked  to  the  stand,  and  pointing 
straight  at  the  witness  said,  in  his  high, 
impassioned  voice,  'Let's  see  that  paper 
you've  got  in  your  waistcoat  pocket!' 
Taken  completely  by  surprise,  the  witness 
mechanically  drew  a  paper  from  the 
pocket  indicated,  and  handed  it  to  Mr. 


Mason.  The  lawyer  slowly  read  the  ex- 
act words  of  the  witness  in  regard  to 
the  statement,  and  called  attention  to  the 
fact  that  they  were  in  the  handwriting 
of  the  lawyer  on  the  other  side. 

"  'Mr.  Mason,  how  under  the  sun  did 
you  know  that  paper  was  there?'  asked 
a  brother  lawyer.  'Well,'  replied  Mr. 
Mason,  'I  thought  he  gave  that  part 
of  his  testimony  just  as  if  he  had  heard 
it,  and  I  noticed  every  time  he  repeated 
it  he  put  his  hand  to  his  waistcoat  pocket, 
and  then  let  it  fall  again  when  he  got 
through.' " 

Daniel  Webster  considered  Mason  the 
greatest  lawyer  that  ever  practised  at 
the  New  England  bar.  He  said  of  him, 
"I  would  rather,  after  my  own  experi- 
ence, meet  all  the  lawyers  I  have  ever 
known  combined  in  a  case,  than  to  meet 
him  alone  and  single-handed."  Mason 
was  always  reputed  to  have  possessed 
to  a  marked  degree  "the  instinct  for  the 
weak  point"  in  the  witness  he  was  cross- 
examining. 

If  perjured  testimony  in  our  courts 
were  confined  to  the  ignorant  classes,  the 
work  of  cross-examining  them  would  be 
a  comparatively  simple  matter,  but  un- 
fortunately for  the  cause  of  truth  and 
justice  this  is  far  from  the  case.  Per- 
jury is  decidedly  on  the  increase,  and 
at  the  present  time  scarcely  a  trial  is 
conducted  in  which  it  does  not  appear  in 
a  more  or  less  flagrant  form.  Nothing  in 
the  trial  of  a  cause  is  so  difficult  as  to 
expose  the  perjury  of  a  witness  whose 
intelligence  enables  him  to  hide  his  lack 
of  scruple.  There  are  various  methods 
of  attempting  it,  but  no  uniform  rule  can 
be  laid  down  as  to  the  proper  manner  to 
be  displayed  toward  such  a  witness.  It 
all  depends  upon  the  individual  charac- 
ter you  have  to  unmask.  In  a  large  ma- 
jority of  cases  the  chance  of  success  will 
be  greatly  increased  by  not  allowing  the 
witness  to  see  that  you  suspect  him,  be- 
fore you  have  led  him  to  commit  himself 
as  to  various  matters  with  which  you 
have  reason  to  believe  you  can  confront 
him  later  on. 


To  be  Continued. 
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Judges  of  England"  said:  "My  noble 
and  learned  friend  Lord  Brougham  said 
that  an  advocate  should  be  fearless  in 
carrying  out  the  interests  of  his  client; 
but  I  couple  that  with  this  qualification 
and  this  restriction — that  the  arms  which 
he  wields  are  to  be  the  arms  of  the  war- 
rior and  not  of  the  assassin.  It  is  his 
duty  to  strive  to  accomplish  the  interest 
of  his  clients  per  fas,  but  not  per  nefas: 
It  is  his  duty,  to  the  utmost  of  his  power, 
to  seek  to  reconcile  the  interests  he  is 
bound  to  maintain,  and  the  duty  it  is  in- 
cumbent upon  him  to  discharge,  with  the 
eternal  and  immutable  interests  of  truth 
and  justice." 

"It  is  a  popular  but  gross  mistake," 
says  Chief  Justice  Gibson,"  "to  sup- 
pose that  a  lawyer  owes  no  fidelity  to 
anyone  except  his  client ;  and  that  the  lat- 
ter is  the  keeper  of  his  professional  con- 
science. He  is  expressly  bound  by  his 
official  oath  to  behave  himself  in  his  of- 
fice of  attorney  with  all  due  fidelity  to  the 
court  as  well  as  the  client ;  and  he  vio- 
lates it  when  he  consciously  presses  for 
an  unjust  judgment.  .  .  .  The  high 
and  honorable  office  of  a  counsel  would 
be  degraded  to  that  of  a  mercenary  were 
he  compelled  to  do  the  biddings  of  his 
client  against  the  dictates  of  his  con- 
science." 

A  well  known  writer  on  legal  topics 
has  said :  "A  determination  ...  on  the 
part  of  an  advocate  to  devote  himself 
at  all  hazards  to  the  rescue  of  his  client 
at  the  expense  of  the  law,  and,  it  may  be, 
of  truth,  can  have  no  vindication  from 
the  assumption  that  it  is  required  by  the 
principle  of  fidelity.  It  is  rather  subver- 
sive of  that  principle  rightly  understood. 
.  .  .  The  lawyer's  duty  to  his  client 
is  to  be  honest,  faithful,  skilful,  and  dili- 
gent, and  he  owes  and  can  justly  give 
him  nothing  more."  l* 

Perhaps  no  clearer  statement  of  an  ad- 
vocate's duty  can  be  found  than  that  giv- 
en in  an  address  by  W.  R.  Curran"  on 
the   Data  of  Professional   Ethics,  in 


11  Rush  v.  Cavenaugh,  2  Pa.  St.  187. 
w  Dos  Passos,  The  American  Lawyer. 
"Delivered  before  the  Tazewell  County 


which  he  said:  "It  is  not  the  duty  of 
counsel  to  clear  guilty  persons;  but  it 
is  their  duty  to  see  that  no  one  presumed 
to  be  innocent  shall  be  robbed  of  the 
cloak  of  that  presumption  by  a  judgment 
of  guilty  except  by  due  process  of  law, 
and  to  secure  for  that  person  on  his 
trial  the  benefit  of  every  safeguard  that 
the  law  affords.  Any  less  service  than 
this  on  behalf  of  counsel  makes  him 
recreant  to  his  duty  ;  more  than  this,  is 
beyond  the  scope  of  his  duty.  Within 
the  narrow  boundaries  of  this  field  must 
the  advocate's  battles  be  fought  and  the 
victory  won  or  lost,  and  he  is  a  good 
soldier  who  swings  an  unbroken  blade 
above  a  clean  shield." 

But  all  this  does  not  mean  that  a  belief 
in  his  client's  guilt  should  render  the 
advocate  lukewarm  in  his  defense.  As 
an  eminent  advocate  has  eloquently 
said:  "It  is  the  privilege,  it  is  the  obli- 
gation, of  those  who  have  to  defend  a 
client  on  a  trial  for  his  life,  to  exert 
every  force,  and  to  call  forth  every  re- 
source, that  zeal,  and  genius,  and  sagaci- 
ty can  suggest.  It  is  an  indulgence  in 
favor  of  life — it  has  the  sanction  of 
usage — it  has  the  permission  of  humani- 
ty; and  the  man  who  should  linger  one 
single  step  behind  the  most  advanced 
limit  of  that  privilege  and  should  fail 
to  exercise  every  talent  that  heaven  had 
given  htm,  in  that  defense,  would  be  guil- 
ty of  a  mean  desertion  of  his  duty,  and 
an  abandonment  of  his  client."17 

However  much  of  a  handicap  on  the 
zeal  of  an  advocate,  the  deepening  of  a 
mere  belief  in  his  client's  guilt  into  a 
moral  conviction,  even  where  the  effect 
of  the  client's  own  admission,  does  not 
diminish  his  obligation.  Here  the  inter- 
est of  society  which  requires  the  punish- 
ment of  the  guilty  is  merged  in  the  larger 
interest  which  demands  that  no  one 
shall  be  punished  whose  guilt  is  not  es- 
tablished by  competent  and  sufficient  evi- 
dence, before  the  proper  tribunal,  and 

(111.)  Bar  Association  on  February  10,  1908. 
Published  in  Illinois  Law  Review  for  May, 
1908. 

"John  P.  Curran,  Trial  of  Sir  Henry 
Hayes,  for  abduction  of  Miss  Pike,  Cork, 
April  16,  1801. 
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under  a  duly  formulated  charge.  As 
Blackstone  says:  "Let  the  circumstan- 
ces against  the  prisoner  be  ever  so  atro- 
cious, it  is  still  the  duty  of  the  advocate 
to  see  that  his  client  is  convicted  accord- 
ing to  those  rules  and  forms  which  the 
wisdom  of  the  legislature  has  established 
as  the  best  protection  and  security  of  the 
subject." 

A  celebrated  English  advocate,  Charles 
Phillips,  was,  in  1840,  employed,  togeth- 
er with  a  Mr.  Clarkson,  in  the  defense 
of  Courvoisier,  a  Swiss  valet,  who  was 
convicted  and  executed  for  the  murder 
of  his  master.  The  evidence  against 
the  prisoner,  who  stoutly  declared  him- 
self to  be  innocent,  was  wholly  circum- 
stantial ;  and  his  counsel  were  proceeding 
to  conduct  his  defense  upon  the  theory 
that  he  was  the  victim  of  an  attempt  to 
divert  suspicion  from  the  true  perpetra- 
tor of  the  crime.  On  the  morning  of  the 
second  day  of  the  trial,  Courvoisier,  stag- 
gered by  the  production  of  an  unexpect- 
ed witness,  sent  for  his  counsel  and  con- 
fessed to  them  that  he  was  in  fact  the 
murderer.  Phillips,  in  the  statement  pub- 
lished in  reply  to  an  attack  upon  his  con- 
duct upon  this  occasion,  says :  "When  I 
could  speak,  which  was  not  immediately, 
I  said :  'Of  course,  then,  you  are  going 
to  plead  guilty?'  4No  Sir,'  was  the  re- 
ply; 'I  expect  you  to  defend  me  to  the 
utmost.'  We  returned  to  our  seats.  My 
position  at  this  moment  was,  I  believe, 
without  parallel  in  the  annals  of  the  pro- 
fession. I  at  once  came  to  the  resolution 
of  abandoning  the  case,  and  so  I  told  my 
colleague.  He  strongly  and  urgently  re- 
monstrated against  it,  but  in  vain.  At 
last  he  suggested  our  obtaining  the  opin- 
ion of  the  learned  judge  who  was  not 
trying  the  cause  upon  what  he  considered 
to  be  the  professional  etiquette  under  cir- 
cumstances so  embarrassing.  In  this  I 
very  willingly  acquiesced.  We  obtained 
an  interview,  when  Mr.  Baron  Parke  re- 
quested to  know  distinctly  whether  the 
prisoner  insisted  on  my  defending  him; 
and,  on  hearing  that  he  did,  said  I  was 
bound  to  do  so,  and  to  use  all  fair  argu- 
ments arising  on  the  evidence.  I  there- 
fore retained  the  brief ;  and  I  contend 
for  it,  that  every  argument  I  used  was  a 
fair  commentary  on  the  evidence,  though 
undoubtedly  as  strong  as  I  could  make 


them.  I  believe  there  is  no  difference  of 
opinion  now  in  the  profession  that  this 
course  was  right.  It  was  not  till  after 
eight  hours  of  my  public  exertion  before 
the  jury  that  the  prisoner  confessed ;  and 
to  have  abandoned  him  then  would  have 
been  virtually  surrendering  him  to 
death." 

It  has  hereinbefore  been  suggested 
that  a  conviction  or  actual  knowledge  of 
his  client's  guilt  may  impose  a  severe 
handicap  upon  the  zeal  and  earnestness 
of  a  conscientious  advocate;  and  where 
he  feels  that  he  must  inevitably  betray 
such  conviction,  to  the  prejudice  of  the 
cause  of  his  client,  his  duty  to  the  latter 
will  require  him,  wherever  such  action 
may  be  taken  without  too  evident  an 
abandonment  of  the  cause,  to  turn  over 
to  another  the  active  conduct  of  the  case. 
It  is  related  of  Abraham  Lincoln  that 
sometimes  after  entering  upon  a  criminal 
case  the  conviction  that  his  client  was 
guilty  would  affect  him  with  a  sort  of 
panic.  On  one  occasion  he  turned  sud- 
denly to  his  associate  and  said :  "Swett, 
the  man  is  guilty,  you  defend  him,  I 
can't,"  and  so  gave  up  his  share  of  a 
large  fee.  At  another  time  when  he  was 
engaged  with  Judge  S.  C.  Parks  in  de- 
fending a  man  accused  of  larceny,  he 
said  "If  you  can  say  anything  for  the 
man,  do  it,  I  can't;  if  I  attempt  to  the 
jury  will  see  I  think  he  is  guilty  and  con- 
vict him."  » 

The  application  of  the  general  princi- 
ples with  which  the  present  discussion 
has  up  to  this  point  been  concerned,  to 
the  details  of  professional  conduct,  must 
give  rise  to  many  nice  questions  of 
casuistry  upon  which  the  most  honor- 
able men  may  honestly  differ.  The  lim- 
its of  this  article  permit  only  brief  notice 
of  a  few  of  the  more  salient. 

Thus,  no  matter  how  strong  his  con- 
viction of  his  client's  guilt,  it  is  plainly 
the  duty  of  counsel  to  demur  to  an  in- 
dictment of  doubtful  sufficiency;  and  to 
fail  to  do  so  would  be  to  betray  the  trust 
confided  to  him.  He  is  likewise  bound 
to  take  advantage  of  every  question  of 
law  arising  upon  or  after  the  trial.  The 
biographer  of  William  Green  says  with 
reference  to  his  employment  to  make  ap- 

w  From  a  sketch  of  Abraham  Lincoln  by 
William  Elleroy  Curtis. 
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plication  for  a  writ  of  error  in  behalf  of 
John  Brown  after  the  latter's  conviction : 
"With  no  hesitating  blade  Mr.  Green 
cut  the  Gordian  knot  of  an  ethical  ques- 
tion, which  has  not  yet  ceased  to  disturb 
the  hesitating  consciences  of  less  pro- 
foundly convicted  practitioners  of  the 
law, — the  question  of  whether  the  law- 
yer, who  is  fully  assured  of  the  guilt  of 
his  client,  should  yet  exhaust  all  the 
weapons  in  the  armory  of  defense  in  his 
behalf.  No  doubt  entered  Mr.  Green's 
mind  for  a  moment  as  to  where  his  duty 
lay;  and  with  a  moral  courage  of  the 
loftiest  type,  he  permitted  no  thought  of 
how  the  inflamed  public  opinion  of  the 
people  among  whom  he  lived  might  re- 
gard his  espousal  of  the  cause  of  the  con- 
victed leader.  His  duty  lay  clear  and 
shining  before  him;  and  he  performed 
it  with  as  much  zeal  as  if  he  had  believed 
him  innocent,  and  doubtless  with  as  much 
ability  as  he  had  ever  shown  in  any  cause 
of  whose  entire  righteousness  he  was 
convinced."  w 

In  dealing  with  the  facts,  it  is  the  duty 
of  the  advocate  to  guard  with  unremit- 
ting vigilance  against  the  admission  of 
any  evidence  which  does  not  measure  up 
to  the  standard  of  those  legal  rules 
which,  "made  to  exclude  all  but  the  best 
kinds  of  proof,  are  in  their  very  nature 
nothing  else  than  merely  artificial  safe- 
guards against  the  miscarriage  of  jus- 
tice." 

In  seeking  to  rebut  the  evidence 
against  the  defendant  he  may  bring  out 
or  establish  such  facts  as  may  tend  to  ex- 
plain such  evidence  upon  some  hypoth- 
esis other  than  that  of  the  guilt  of  his 
client,  and  may  attack  the  credibility  of 
any  witness  whom  he  honestly  believes 
to  be  unworthy  of  credence.  But  the 
ethical  obligations  which  bound  his  duty 
in  this  respect,  and  which  are  indeed  no 
other  than  should  govern  his  defense  of 
the  innocent,  require  that  he  shall  not 
seek  to  cast  suspicion  on  those  whom  he 
knows  to  be  guiltless,  nor  damage  the 
character  of  witnesses  whom  he  knows 
to  be  telling  the  truth. 

He  is  bound  to  take  advantage  of  any 
insufficiency  of  evidence ;  and  the  obliga- 
tion which  is  upon  him  to  do  nothing  in- 

19  Sketch  of  William  Green,  by  Armi- 
stead  Churchill  Gordon. 


consistent  with  his  representative  capaci- 
ty precludes  him  from  supplying  any  de- 
ficiency. With  reference  to  this  point 
Dr.  Rogers  says  :7  "It  is  always  the  du- 
ty of  the  prosecution,  who  have  under- 
taken the  burden  of  proof,  to  make  out 
their  case;  and  to  suggest  that  it  is  the 
duty  of  a  defending  counsel  to  help  them 
to  do  so  in  the  interests  of  abstract  jus- 
tice, is  not  only  wholly  to  misconceive 
the  function  of  an  advocate,  but  to  ad- 
vance a  theory  that  is  not  likely  to  find 
support  outside  the  jurisdiction  of  the 
courts  of  Utopia." 

It  seems  also,  although  it  may  be  ad- 
mitted to  be  a  matter  of  some  nicety,  that 
an  advocate  is  warranted  in  setting  up 
the  defense  of  justification  or  irrespon- 
sibility, although  such  a  plea  may  not  ap- 
pear to  him  to  be  well  founded.  It  is  a 
duty  incumbent  upon  him  in  his  repre- 
sentative capacity  to  say  whatever  can 
be  said  in  extenuation,  and  to  leave  the 
responsibility  for  the  acceptance  or  re- 
jection of  such  plea  with  the  jury,  where 
it  belongs. 

But  it  is  in  submitting  the  case  to  the 
jury  that  advocacy  is  most  likely  to  ex- 
ceed its  proper  bounds.  Here  indeed,  in 
the  phrase  of  the  Persian  poet,  a  hair 
divides  the  false  and  true.  An  advocate 
may,  in  the  words  of  Baron  Parke  here- 
inbefore quoted,  "use  all  fair  arguments 
arising  on  the  evidence;"  That  is,  he 
may  expose  weak  and  enlarge  upon  fav- 
orable evidence,  and  may  advance  any 
hypothesis  which  will  tend  to  explain 
the  case  made  against  his  client,  always 
keeping  in  mind  the  qualification  above 
noted  that  he  is  not  to  cast  suspicion  up- 
on anyone  known  by  him  to  be  in  fact 
innocent.  On  the  other  hand,  he  may 
neither  distort  the  facts,  misrepresent  the 
law,  nor  indulge  in  fallacious  reason- 
ing.*0 

*°  The  advance  in  ethical  conceptions  in 
this  regard  is  marked,  and  may  be  measured 
by  contrasting  the  views  expressed  by  law- 
yers of  modern  times  with  those  of  an- 
cient writers. 

Thus,  Cicero  makes  the  distinction  that 
it  is  the  duty  of  the  judge  to  pursue  the 
truth,  but  it  is  permitted  to  an  advocate  to 
urge  what  has  only  the  semblance  of  it. 
He  says  he  would  not  have  ventured  him- 
self to  have  advanced  this  (especially  when 
he  was  writing  upon  philosophy)  if  it  had 
not  also  been  the  opinion  of  the  gravest 
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Without  going  so  far  as  to  say  it  is  belief  in  the  innocence  of  his  client,  or 

not  an  uncommon,  it  may  safely  be  said  in  justice  of  his  cause.  Notwithstanding 

that  it  is  not  an  unknown  practice  in  that  among  the  offenders  in  this  respect 

our  courts  for  an  advocate  to  assert  his  may  be  found  such  eminent  names  as 


of  the  Stoics,  Panaetius.— Cicero,  de  Off. 
lib.  2,  c.  14. 

Baron  Puffendorf  in  his  Law  of  Nature, 
a  book  the  perusal  of  which  was  once  ac- 
counted a  necessary  part  of  the  education 
of  a  gentleman,  in  a  chapter  entitled  "Of 
Speech,  and  the  Obligation  which  attends 
it,"  says:  "But  in  Criminal  Cases,  where 
the  Dispute  regards  only  the  Punishment, 
we  judge  it  ought  to  be  farther  consider'd, 
whether  the  Council  be  assign'd  by  the 
Publick  Authority,  or  by  the  particular  Ap- 
pointment of  the  Prisoner.  If  by  the  form- 
er, it  doth  not  seem  allowable  for  them  to 
make  use  of  feign'd  Arguments  and  false 
Colours;  since  the  Design  of  the  Court  in 
deputing  them,  was  only  that  they  might 
wipe  off  any  Calumny  thrown  upon  the 
Prisoner,  and  take  care  that  he  suffer  no  In- 
justice. Which  End  is  sufficiently  answer'd 
by  a  bare  Refutation  of  the  Proofs  offer'd 
by  the  Accuser.  But  he  whom  the  Prison- 
er particularly  chooseth  and  retains  to 
plead  in  his  behalf,  since  he  only  acts  as 
his  Client's  Interpreter,  may,  in  our  judg- 
ment, lawfully  use  the  same  Method  of  De- 
fence which  the  Prisoner  might  have  used, 
had  he  answer'd  for  himself.  "He  is  under 
a  very  great  mistake,"  says  Tully,  "that 
fancies  he  hath  got  our  real  Opinion  and 
Authority  for  all  that  he  meets  with  in  our 
Judiciary  Orations.  Whatever  we  delivered 
on  those  Subjects  is  to  be  ascribed  to  the 
Causes,  and  to  the  Times,  and  not  to  the 
Man,  or  to  the  Pleader."  And  in  his  Sec- 
ond Book  of  Offices  he  maintains,  some- 
times to  defend  a  guilty  Person,  is  not  con- 
trary to  any  Duty  of  Religion.  Nor  is  Jus- 
tice in  any  great  danger  of  suffering  by 
this  Permission:  For,  since  the  Judge  is 
supposed  fully  to  understand  the  Law,  the 
Advocate  by  producing  false  Laws  or  false 
Authorities,  is  not  likely  to  prevail  to  any 
purpose:  and  he  is  never  credit'd  upon  his 
bare  Assertion,  but  is  obliged  to  produce 
sufficient  proof.  And  therefore,  if  a  guilty 
Person  do  by  this  means  sometimes  escape 
unpunished,  the  Fault  is  not  to  be  charged 
on  the  Advocate,  or  on  the  Prisoner,  but 
on  the  Judge,  who  had  not  the  wisdom  to 
distinguish  between  Right  and  Wrong." 
(Kennet's  Translation),  bk.  4,  chap.  1,  par. 
21. 

A  different  conception  of  an  advocate's 
duty  is  that  entertained  by  David  Hoffman, 
a  member  of  the  Baltimore  Bar  in  the  first 
half  of  the  nineteenth  century,  renowned  for 
his  professional  integrity,  who  among  a  set 
of  resolutions  framed  by  him  for  adoption 
by  his  students  on  admission  to  the  bar  in- 
cluded the  following:  "When  employed  to 
defend  those  charged  with  crimes  of  the 
deepest  dye,  and  the  evidence  against  them, 
whether  legal  or  moral  be  such  as  to  leave 


no  just  doubt  of  their  guilt,  I  shall  not  hold 
myself  privileged,  much  less  obliged,  to  use 
my  endeavors  to  arrest  or  to  impede  the 
course  of  justice,  by  special  resorts  to  in- 
genuity, to  the  artifices  of  eloquence,  to 
appeals  to  the  morbid  and  fleeting  sympa- 
thies of  weak  juries,  or  of  temporizing 
courts,  to  my  own  personal  weight  of  char- 
acter— nor  finally,  to  any  of  the  overween- 
ing influences  I  may  possess  from  popular 
manners,  eminent  talents,  exalted  learning, 
etc.  Persons  of  atrocious  character,  who 
have  violated  the  laws  of  God  and  man, 
are  entitled  to  no  such  special  exertions 
from  any  member  of  our  pure  and  honor- 
able profession;  and,  indeed,  to  no  inter- 
vention beyond  securing  to  them  a  fair  and 
dispassionate  investigation  of  the  facts  of 
their  cause,  and  the  due  application  of  the 
law.  All  that  goes  beyond  this,  either  in 
manner  or  substance,  is  unprofessional,  and 
proceeds,  either  from  a  mistaken  view  of 
the  relation  of  client  and  counsel,  or  from 
some  unworthy  and  selfish  motive  which 
sets  a  higher  value  on  professional  display 
and  success  than  on  truth  and  justice,  and 
the  substantial  interests  of  the  community. 
Such  an  inordinate  ambition  I  shall  ever 
regard  as  a  most  dangerous  perversion  of 
talents,  and  a  shameful  abuse  of  an  exalt- 
ed station.  The  parricide,  the  gratuitous 
murderer,  or  other  perpetrator  of  like  re- 
volting crimes,  has  surely  no  claim  on  the 
commanding  talents  of  a  profession  whose 
object  and  pride  should  be  the  suppres- 
sion of  all  vice  by  the  vindication  and  en- 
forcement of  the  laws.  Those,  therefore, 
who  wrest  their  proud  knowledge  from  its 
legitimate  purposes  to  pollute  the  streams 
of  justice  and  to  screen  such  foul  offend- 
ers from  merited  penalties,  should  be  re- 
garded by  all  (and  certainly  shall  by  me) 
as  ministers  at  a  holy  altar  full  of  high 
pretension  and  apparent  sanctity  but  in- 
wardly base,  unworthy,  and  hypocritical — 
dangerous  in  the  precise  ratio  of  their 
commanding  talents  and  exalted  learning." 

Luther  Martin's  conception  of  the  duty 
which  a  lawyer  owes  to  his  client,  disclosed 
in  his  argument  on  the  impeachment  of 
Judge  Chase  was,  says  Judge  A.  M.  Gould, 
"that  when  counsel  have  done  all  that  can 
be  done  to  insure  a  fair  trial  for  a  client, 
if  according  to  the  clear,  undoubted  evi- 
dence, the  latter  is  guilty,  it  is  the  duty 
of  counsel  to  submit  his  client's  case  to 
the  decision  of  the  jury  without  any  at- 
tempt to  mislead  them,  and  this  whether 
counsel  is  appointed  by  the  court  or  re- 
tained by  the  criminal.  Mr.  Martin  said: 
"The  duty  of  a  lawyer  is,  most  certainly, 
in  every  case  to  exert  himself  in  procuring 
justice  to  be  done  to  his  client,  but  not  to 
support  him  in  injustice." 
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those  of  Brougham,  Campbell,  and  Ers- 
skine,*1  a  sounder  view  condemns  this 
practice  as  in  any  case  transcending  the 
proper  bounds  of  advocacy,  and,  where 
contrary  to  the  advocate's  personal  be- 
liefs, as  violative  of  ethical  obligations.™ 
It  is  not  his  business  to  represent  his 
client  as  innocent — it  is  sufficient  that  the 
law  so  presumes  him.  The  advocate's 
personal  opinion  forms  no  part  of  his 
client's  case ;  and  if  he  makes  it  such  he 
speaks  for  himself,  and  not  in  his  rep- 
resentative capacity.  The  impropriety 
of  the  assertion  of  a  belief  in  the  justice 
of  his  client's  cause  where  such  belief  is 
honestly  entertained  arises  from  the  fact 
that  a  contrary  inference  would  inevita- 
bly be  drawn  wherever  such  belief  is  not 
expressed;  while  if  he  asserts  a  belief 
contrary  to  his  personal  convictions  he 
justly  incurs  the  reproach  of  prostituting 
his  own  character  for  the  sake  of  his  fee. 

It  is  not  necessary  to  consider  in  con- 
nection with  this  subject  practices  which 
savor  of  fraud  and  chicanery,  such  as 
suppression  of  evidence  and  connivance 
at  perjury.  Such  practices  cannot  be 
sanctioned  in  the  most  honorable  cause — 
much  less  in  an  unjust  one.  The  moral 
character  of  the  advocate  is  not  merged 
in  that  of  his  client ;  and  the  arms  which 
he  wields  are,  in  the  phrase  of  Sir  Alex- 
ander Cockburn,  to  be  the  arms  of  the 
warrior  and  not  of  the  assassin.  The 
sentiment  of  the  bar  upon  this  phase  of 
the  question  needs  no  vindication.  The 
following  language,  taken  from  the  code 
of  ethics  adopted  by  the  Alabama  Bar 
Association,  has  its  counterpart  in  every 


n"If  an  advocate  entertains  sentiments 
injurious  to  the  defense  he  is  engaged  in,  he 
is  not  only  justified  but  bound  in  duty, 
to  conceal  them;  so,  on  the  other  hand,  if 
his  own  genuine  sentiments,  or  anything 
connected  with  his  character  or  situation, 
can  add  strength  to  his  professional  assist- 
ance, he  is  bound  to  throw  them  into  the 
scale." — Lord  Erskine,  in  defense  of  Thom- 
as Paine,  tried  for  libel,  Court  of  King's 
Bench.  Guildhall.  Dec.  18.  1792. 

™  This  practice  is  condemned  by  Quin- 
tilian,  although  upon  the  grounds  of  ex- 
pediency: "They  likewise  are  arrogant  who 
are  peremptory  in  asserting  the  goodness 
of  their  cause,  and  that  if  it  were  not  such 
they  would  not  have  undertaken  it.  The 
judges,  indeed,  cannot  bear  to  hear  one  pre- 
sume to  exercise  their  function."  Quint. 
Inst.  bk.  XI,  chap.  1,  §  3. 


other  code  indorsed  by  the  profession: 
"It  is  steadfastly  to  be  borne  in  mind 
that  the  great  trust  is  to  be  performed 
within  and  not  without  the  bounds  of  the 
law  which  creates  it.  The  attorney's  of- 
fice does  not  destroy  the  man's  accounta- 
bility to  the  Creator,  or  loosen  the  duty 
of  obedience  to  law  and  the  obligation  to 
his  neighbor;  and  it  does  not  permit, 
much  less  demand,  violation  of  law,  or 
any  manner  of  fraud  or  chicanery,  for 
the  client's  sake."  "A  lawyer  who  in- 
vents or  manufactures  defenses  for  pris- 
oners," says  the  code  of  ethics  of  the 
San  Francisco  Bar  Association,  "or  who 
procures  their  acquittal  by  the  practice 
of  any  manner  of  deceit,  cajolery,  wilful 
distortion  or  misrepresentation  of  facts, 
or  any  other  means  not  within  the  spirit 
as  well  as  the  letter  of  the  law,  is  to  be 
reckoned  as  an  enemy  to  society  and 
more  dangerous  than  the  criminal  him- 
self; while  successes  at  the  bar  won  by 
such  methods  can  never  be  the  basis  of 
desirable  professional  reputations,  but, 
on  the  contrary,  are  badges  of  infamy." 

The  whole  matter  may  be  summarized 
by  saying  that  the  ethical  obligation  of 
an  advocate  in  an  unjust  cause  is  neither 
more  nor  less  than  rests  upon  him  in  the 
advocacy  of  any  cause.  "There  is,"  said 
Sir  James  Hannen,**  "an  honorable  way 
of  defending  the  worst  of  cases."  In  so 
doing  the  advocate  should  remember  the 
advice  of  Lord  Eldon,  that  in  cases  of 
doubt  and  difficulty,  Quod  dubitas  ne 
feceris,  is  a  good  rule  of  conduct."*  The 
lawyer's  greatest  danger  arises  from  his 
bias  in  favor  of  the  cause  which  he  rep- 
resents. He  should  guard  against  excess 
of  zeal,  and  in  the  glow  of  partisanship 
should  not  forget  that  he  owes  other 
duties  than  that  to  his  client.  He  must 
make  no  distinction  between  his  personal 
and  his  professional  conscience;  and  in 
following  its  dictates  should  take  care 
not  to  incur  the  charge,  which  an  emi- 
nent man  of  letters  is  reported  to  have 
made  against  a  famous  English  states- 
man, that  the  conscience  which  should 
have  been  his  monitor  had  become  his 
accomplice. 


» In  Smith  v.  Smith  (1882)  L.  R.  7  Prob. 

Div.  89. 

•*  In  Cholmondeley  v.  Clinton,  19  Ves. 
Jr.  267. 
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Discouragement  of  Litigation. 

||  T  has  long  been  recognized  as  the  duty 
*  of  every  lawyer  to  discourage  litiga- 
tion. Years  ago  Abraham  Lincoln 
wrote:  "Discourage  litigation.  Per- 
suade your  neighbors  to  compromise 
whenever  you  can.  Point  out  to  them 
how  the  nominal  winner  is  often  a  real 
loser, — in  fees,  expenses,  and  waste  of 
time.  As  a  peacemaker,  the  lawyer  has 
a  superior  opportunity  of  being  a  good 
man.  There  will  still  be  business  enough. 
Never  stir  up  litigation.  A  worse  man 
can  scarcely  be  found  than  one  who  does 
this.  Who  can  be  more  nearly  a  fiend 
than  he  who  habitually  overhauls  the 


about  law  and  lawyers. 

register  of  deeds  in  search  of  defects  in 
titles,  whereon  to  stir  up  strife  and  put 
money  in  his  pocket?  A  moral  tone 
ought  to  be  infused  into  the  profession 
which  should  drive  such  men  out  of  it." 

This  subject  frequently  receives  timely 
comment  in  the  public  press. 

The  standard  of  ethics  of  the  profes- 
sion of  the  law,  says  the  Pueblo  Jour- 
nal, is  becoming  higher.  For  that  mat- 
ter it  always  was  high  with  the  best 
practitioners,  and  these  have  consistently 
discouraged  litigation.  Conscientious, 
capable  lawyers  understand  that  their 
function  is  to  expound  the  law,  not  neces- 
sarily in  the  courts,  and  indeed  prefer- 
ably elsewhere  than  in  the  courts,  to  keep 
their  clients  out  of  trouble;  by  good, 
sound,  clear  advice  to  render  the  highest 
possible  service  to  those  who  seek  their 
aid;  to  prevent  litigation  wherever  pos- 
sible, and  thus  to  assure  the  greatest  ma- 
terial gain  and  the  minimum  of  litigious- 
ness  and  quarreling. 

But  the  fact  remains  that  there  are 
some  lawyers  who,  either  because  of  lack 
of  ability  or  paucity  of  learning  or  ab- 
sence of  scruple  or  aversion  to  labor,  will 
not  familiarize  themselves  with  the  law 
as  they  should,  or,  knowing  it,  wilfully 
disregard  it  in  order  to  promote  litiga- 
tion. 

Again,  there  is  that  class  of  lawyers 
who  are  so  exact,  whose  minds  are  so  ob- 
sessed by  the  importance  of  trivialities 
and  technicalities,  that  they  lose  sight  of 
large  matters  at  issue,  and  regard  only 
the  quibbles  and  quirks  with  which  the 
law  books  abound. 

These  are  things  that  deserve  atten- 
tion at  the  hands  of  reputable  lawyers. 
The  law  is  one  of  the  noblest  of  callings, 
and  its  functions  are  of  tremendous  mo- 
ment. Lawyers  are  all  officers  of  the 
court,  by  virtue  of  their  profession,  and 
discredit  attaching  to  them  and  to  the 
profession  is  reflected  in  the  popular 
mind  by  discredit  of  the  courts  them- 
selves. 
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Young  Lawyers  in  Politics. 

«<5g  HOULD  young  lawyers  keep  out  of 
politics?"  asks  the  Houston  Chron- 
icle. 

Speaking  for  the  faculty  at  the  close  of 
the  school  year  at  Ann  Arbor,  Professor 
D.  M.  Thompson  advised  the  senior  class 
law  students  to  study  the  topics  of  the 
times  and  contemporary  public  questions, 
but  to  keep  out  of  politics. 

He  proceeded  to  give  his  reasons  there- 
for, which  at  first  reading  appear  to  have 
much  cogency,  but  upon  further  consid- 
eration are  seen  to  be,  perhaps,  not  quite 
so  sound,  as  follows :  "I  should  like  to 
urge  upon  you,"  he  said,  "to  avoid  poli- 
tics. I  don't  mean  that  you  are  not  to  be 
interested  in  the  great  questions  upon 
whose  solution  will  depend  the  future  of 
the  nation,  but  I  would  ask  you  not  to 
ally  yourself  with  any  party,  either  Dem- 
ocratic, Republican,  Socialist,  or  Prohi- 
bition. Rather  stand  aloof,  studying  each 
great  political  question  that  is  presented 
to  you  as  it  comes  up  year  after  year. 
Study  it  well,  and  vote  as  your  good 
judgment  and  your  conscience  tell  you. 

"Most  lawyers  cannot  afford  to  go  into 
politics;  the  offices  pay  so  little  and  the 
cost  of  a  campaign  is  so  great.  Make 
up  your  mind  not  to  go  actively  into 
politics  till  you  have  practised  law  for 
twenty-five  years.  Then,  if  you  have  se- 
cured a  competency,  have  won  the  re- 
gard and  respect  of  your  community 
through    straightforwardness    in  that 


quarter  of  a  century,  go  in  and  taste  the 
sweets  of  political  life,  unhampered  by 
the  necessity  of  a  hand-to-mouth  exist- 
ence,— a  continuous  fight  with  poverty. 
The  most  fatal  mistake  a  young  man  can 
make  is  the  neglect  of  his  profession  for 
the  laurels  of  politics." 

Commenting  on  this,  the  Lincoln 
(Nebraska)  Star  declares  that  there  is 
nothing  in  this  which  might  not  be  said 
to  a  class  of  farmers,  and  that  it  is  quite 
unpatriotic  to  advise  our  young  men  to 
keep  out  of  politics.  "Suppose  we  said 
it  to  the  young  man  learning  any  useful 
calling,"  the  Nebraska  paper  argues, 
"What  a  fine  lot  of  old  fossils  or  unedu- 
cated young  cubs  we  would  have  running 
our  public  affairs!" 

Certainly  it  is  better  for  all  our  educat- 
ed young  men  to  go  into  politics  and  try 
and  govern  the  country  for  its  good. 
The  young  lawyer  is  eminently  fitted  by 
training  and  ability  to  render  valuable 
public  service.  In  doing  so,  he  need  not 
neglect  his  profession.  Campaigns  are 
of  short  duration,  and  important  political 
contests  do  not  occur  every  year.  But 
when  vital  issues  are  at  stake  the  young 
lawyer  ought  not  to  shirk  his  duty.  Polit- 
ical service  is  as  essential  to  the  state  as 
military  service.  The  demands  of  good 
citizenship  are  not  always  satisfied  by 
merely  casting  a  ballot.  It  is  a  false  and 
selfish  view  of  life,  which  would  lead  a 
man  to  forego  participation  in  political 
affairs  because  it  would  prevent  an  un- 
remitting application  to  his  business. 
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Action — service  by  publication — when  com- 
menced.— There  is  apparently  but  little 
authority  upon  the  question  as  to  when 
an  action  based  on  service  by  publication 
is  to  be  deemed  to  be  commenced  for  the 
purpose  of  the  statute  of  limitations. 
The  recent  Iowa  case  of  Slater  v.  Roche, 
126  N.  W.  925,  28  L.R.A.  (N.S.)  702, 
holds  that  in  case  process  is  served  by 
publication,  the  action  is  not  commenced, 
for  the  purpose  of  determining  whether 
or  not  it  is  within  the  time  allowed  by  the 
statute  of  limitations,  until  the  publica- 
tion is  completed. 

As  appears  by  the  note  accompanying 
the  L.R.A.  report  of  the  case,  no  decision 
has  been  found  which  holds  an  action  to 
be  commenced  for  this  purpose  before  the 
filing  of  the  petition  and  affidavit  required 
in  cases  of  service  by  publication. 

Attorney — purchase  from  client — burden 
of  proof. — It  has  been  held  in  a  few  cases 
that  an  attorney  is  under  an  absolute 
disability  to  purchase  the  subject-mat- 
ter of  his  retainer  or  of  prospective  or 
pending  litigation  from  his  client.  But 
a  contrary  rule  is  sustained  by  the  weight 
of  authority. 

The  case  of  Hamilton  v.  Allen,  86  New 
401,  125  N.  W.  610,  holds  that  where 
attorneys  purchase  from  their  clients  and 
resell  the  subject-matter  of  their  em- 
ployment, the  burden  is  on  them,  when 
sued  by  their  clients  for  resulting  profits, 
to  prove  the  original  purchase  price  was 
fair.  This  decision  is  accompanied  in 
28  L.R.A.  (N.S.)  723,  by  the  recent  cases 
on  the  right  of  an  attorney  to  purchase 
the  subject-matter  of  litigation  from  his 
client,  the  earlier  decisions  on  the  ques- 
tion having  been  treated  in  a  note  in  23 
L.R.A.(N.S.)  679. 


Bills  and  notes — blank  indorsement — parol 
explanation. — An  exception  to  the  parol 
evidence  rule  is  recognized  where  it  is 
sought  to  introduce  parol  evidence  in  or- 
der to  show,  as  between  indorser  and 
indorsee,  that  the  indorsement  was  made 
merely  to  transfer  the  title  to  the  owner 
of  the  instrument.  This  exception  is 
based  on  the  well-recognized  exception 
that  such  evidence  may  be  given  to  show 
want  or  failure  of  consideration. 

Thus  it  is  held  in  the  Arkansas  case  of 
First  Nat.  Bank  v.  Reinman,  125  S.  W. 
443,  annotated  in  28  L.R.A. (N.S.)  530, 
that  as  between  a  bank  holding  a  note 
and  its  immediate  indorser  in  blank,  pa- 
rol evidence  is  admissible  to  show  that 
he  indorsed  as  its  agent  to  transfer  title 
to  the  note,  including  the  fact  that  he 
sold  certain  property  to  the  bank  to  be 
sold  to  the  maker,  and  that  the  note  was 
taken  in  his  name  and  indorsed  to  the 
bank  merely  for  its  accommodation  in 
the  transaction. 

Broker — secret  commission — duty  to  account. 

— That  a  real-estate  broker  who,  to  se- 
cure the  terms  on  which  he  is  authorized 
to  sell,  effects  an  intermediate  sale  to 
one  who  for  a  bonus  is  willing  to  com- 
ply with  the  owner's  terms  and  hold  the 
property  subject  to  such  terms  as  the 
true  purchaser  can  meet,  thereby  securing 
a  commission  of  which  his  principal  is  ig- 
norant, is  bound  to  account  to  him  for 
it,  is  held  in  Easterly  v.  Mills,  54  Wash. 
356,  103  Pac.  475,  annotated  in  28  L.R.A. 
(N.S.)  952.  This  decision  is  in  harmony 
with  the  earlier  cases  on  the  question. 

Carrier — receipt  prepared  by  shipper— bind- 
ing effect — Where  a  shipper  tenders  to  a 
common  carrier  a  form  of  receipt  for 
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goods  to  be  carried,  which  contains  a 
limitation  of  the  carrier's  liability,  and 
the  carrier  assents  to  its  terms,  it  is  held 
in  the  New  Jersey  case  of  Perrin  v. 
United  States  Express  Co.  74  Atl.  462, 
that  the  shipper  is  bound  thereby,  not- 
withstanding the  receipt  may  be  in  a 
blank  form,  furnished  by  the  carrier. 

This  holding  is  in  conformity  with  the 
earlier  authorities,  as  appears  by  the  note 
appended  to  this  case  in  28  L.R.A.(N.S.) 

Commerce — between  intrastate  points — pas- 
sage into  other  state — effect — It  may  now 
be  laid  down  that  transportation  between 
points  in  the  same  state,  over  a  route 
part  of  which  is  in  another  state  or  ter- 
ritory, constitutes  interstate  commerce. 
Such  is  the  last  utterance  of  the  Supreme 
Court  of  the  United  States  upon  the  sub- 
ject. 

In  conformity  with  this  rule  it  is  held 
in  the  Kansas  case  of  Missouri,  K.  &  T. 
R.  Co.  v.  Leibengood,  109  Pac.  988,  an- 
notated in  28  L.R.A.(N.S.)  985,  that 
an  act  requiring  corporations  and  others 
operating  railroads  as  common  carriers 
to  transport  live  stock  within  the  state  at 
a  speed  of  not  less  than  15  miles  per 
hour,  unless  prevented  by  some  unavoid- 
able cause  (Laws  1907,  chap.  276),  does 
not  apply  to  nor  affect  interstate  com- 
merce, and  a  shipment  of  live  stock  be- 
tween points  in  the  state,  which  passes 
for  a  short  distance  over  the  territory  of 
another  state,  is  interstate  commerce,  and 
noncompliance  with  the  requirements  of 
the  statute  in  such  a  shipment  affords  no 
grounds  for  recovery  against  the  car- 
rier. 

Constitutional  law — ex  post  facto  laws — 
increasing  penalty  of  bond. — The  question 
as  to  whether  an  act  increasing  the 
amount  of  a  penal  bond  required  in  a 
criminal  case  comes  within  the  constitu- 
tional prohibition  against  the  enactment 
of  ex  post  facto  laws  was  considered,  ap- 
parently for  the  first  time,  in  the  Ne- 
braska case  of  State  v.  McCoy,  127  N. 
W.  137,  28  L.R.A.(N.S.)  583,  holding 
that  an  amendatory  act  increasing  the 
penalty  of  a  bond  essential  to  the  sus- 
pension of  sentence  in  a  prosecution 
against  a  husband  for  abandonment  is 
ex  post  facto  as  to  prior  offenses. 


Contract — medical  services — validity. — The 
question  of  the  legality  of  an  agreement 
between  a  physician  and  his  patient  by 
which  the  former  agrees  to  render  his 
services  to  the  latter  for  life  seems  to 
have  been  but  twice  before  the  courts. 
The  latest  case  on  the  subject  is  Re  Mc- 
Vicker,  245  III.  180,  91  N.  E.  1041,  28 
L.R.A.(N.S.)  1112,  which  holds  that  a 
contract  to  furnish  one  medical  attend- 
ance during  life  for  a  lump  sum  payable 
at  his  death  is  not  void  as  against  public 
policy,  either  because  furnishing  an  in- 
ducement to  threaten  his  life  or  as  a 
wagering  contract. 

Damages— ejectment  from  cai — counsel  fees. 

— It  seems  to  be  settled  that  in  actions 
for  damages  for  tort  where  punitive  or 
exemplary  damages  are  recoverable,  the 
jury  may  include  a  reasonable  counsel  fee 
as  part  of  the  damages.  The  question 
whether  counsel  fees  may  also  be  recov- 
ered when  the  tort  is  of  such  a  nature 
that  only  compensatory  damages  can  be 
recovered  was  raised  in  United  Power 
Co.  v.  Matheny,  81  Ohio  St.  204,  90  N. 
E.  154,  which  holds  that  in  an  action  to 
recover  damages  for  unlawfully  and  for- 
cibly ejecting  the  plaintiff  from  a  street 
car  it  was  error  for  the  court  to  charge 
the  jury  that,  if  they  found  that  the  eject- 
ment of  the  plaintiff  was  not  justified, 
but  was  without  malice  or  insult,  they 
could  award  compensatory  damages  only, 
and  as  part  thereof  they  might  allow 
plaintiff  a  reasonable  sum  for  the  serv- 
ices of  counsel  in  his  behalf. 

This  adjudication  is  in  conformity  with 
the  modern  cases.  The  decision  is  ac- 
companied in  28  L.R.A.(N.S.)  761,  by 
a  note  which  discloses  a  few  early  cases 
in  which  it  seems  to  have  been  held  that 
counsel  fees  and  expenses  of  bringing 
suit  are  recoverable  as  part  of  the  dam- 
ages in  an  action  for  tort,  even  though 
only  compensatory  damages  were  al- 
lowed. These  cases,  however,  it  is  safe 
to  say,  cannot  at  the  present  time  be  re- 
garded as  authority. 

Election — destruction  of  registry  list — effect- 

— A  novel  question  was  considered  in 
the  recent  Louisiana  case  of  State  ex 
rel.  Reid  v.  Lebleu,  52  So.  849,  28  L.R.A. 
( N.S.)  989,  holding  that  a  registered  vot- 
er is  not  disfranchised  because  of  the 
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destruction  by  fire  of  all  the  registrar's 
records. 

It  is  further  determined  that  a  voter 
who  has  registered,  and  whose  registra- 
tion papers  are  destroyed,  is  not  in  the 
category  of  a  voter  who  has  not  regis- 
tered; that  he  cannot  be  made  to  regis- 
ter anew,  as  if  he  had  never  before  been 
a  registered  voter;  and  that  while  the 
registrar  has  authority  to  protect  his  of- 
fice from  imposition,  at  the  same  time  he 
may  permit  registered  voters  to  have 
their  names  placed  on  the  new  poll  book. 

Equity— -jurisdiction —  unrelated  claims. — It 
has  been  laid  down  that  equity  will  not 
assume  jurisdiction  over  a  proceeding  to 
enforce  the  liability  of  the  stockholders 
in  an  insolvent  corporation,  whether  such 
liability  is  based  upon  a  statutory  pro- 
vision, is  for  unpaid  stock,  or  arises 
from  some  other  transaction  or  dealing 
with  the  corporation,  where  such  liabil- 
ity is  fixed  in  amount  and  is  due  from 
different  stockholders  by  reason  of  their 
individual  liability,  if  the  sole  ground 
for  equitable  intervention  is  that  a  mul- 
tiplicity of  suits  will  thereby  be  avoided, 
even  though  to  some  extent  there  is  a 
community  of  interest  and  a  similarity 
of  questions  of  law  and  fact  involved  in 
the  controversy. 

This  is  also  the  doctrine  of  Rogers  v. 
Boston  Club,  205  Mass.  261,  91  N.  E. 
321,  holding  that  a  bill  in  equity  will  not 
lie  in  behalf  of  a  receiver  of  a  club 
against  its  members,  to  recover  from 
them  dues  owing  under  its  by-law  and 
the  purchase  money  of  supplies  received 
from  it,  since  the  claims  are  cognizable 
at  law,  and  are  not  common  in  such  sense 
that  they  can  be  joined  to  prevent  a  mul- 
tiplicity of  suits. 

The  case  law  dealing  with  this  subject 
is  collated  in  a  note  accompanying  this 
case  in  28  L.R.A.(N.S-)  743. 

Equity — mistake  of  law— relief.  — 1 1  i  s 
held  in  Dolvin  v.  American  Harrow  Co. 
125  Ga.  699,  54  S.  E.  706,  that  an  hon- 
est mistake  of  law  as  to  the  effect  of  an 
instrument,  on  the  part  of  both  contract- 
ing parties,  when  such  mistake  operates 
as  a  gross  injustice  to  one  and  gives  an 
unconscionable  advantage  to  the  other, 
may  be  relieved  in  equity,  or  under  equi- 
table pleadings,  in  a  proper  case. 


This  decision  rests  upon  the  principle 
that  equity,  in  a  proper  case,  will  reform 
a  contract  so  as  to  make  it  speak  the  ac- 
tual agreement  between  the  parties.  It 
is  accompanied  in  28  L.R.A.(N.S.)  785, 
by  an  exhaustive  note  which  discusses 
the  large  body  of  case  law  upon  the  sub- 
ject. 

Execution — ben  on  legacy. — In  the  West 
Virginia  case  of  Park  v.  McCaulcy,  67 
S.  E.  174,  28  L.R.A.(N.S.)1036,  it  is 
held  that  a  writ  of  fieri  facias  in  the 
hands  of  an  officer  for  execution  is  a 
lien  upon  a  legacy  given  to  the  debtor. 

This  case  seems  to  be  one  of  first  im- 
pression. 

Executor's  account — funeral  expenses— duty 
of  court — It  is  held  in  the  Ohio  case  of 
Kroll  v.  Close,  92  N.  E.  29,  to  be  the 
duty  of  the  probate  judge,  upon  the  hear- 
ing of  an  administrator's  or  executor's 
account,  whether  exceptions  have  been 
filed  thereto  or  not,  to  scan  closely  the 
amounts  claimed  to  have  been  paid  for 
funeral  expenses ;  and  that  in  the  absence 
of  statutory  or  testamentary  provisions, 
the  allowance  for  such  expenses  must  be 
reasonable,  having  regard  to  the  amount 
of  the  estate,  the  station  in  life  of  the 
deceased,  and  the  customs  of  the  people 
in  the  same  station,  and,  if  unreasonable 
and  extravagant,  should  be  disallowed, 
even  as  against  legatees  and  next  of  kin. 

The  recent  decisions  upon  the  ques- 
tion as  to  what  items  and  amounts  are 
allowable,  as  funeral  expenses,  against 
deceased's  estate,  are  collated  in  a  note 
appended  to  the  report  of  this  case  in  28 
L.R.A.(N.S-)  571,  the  earlier  cases  hav- 
ing been  discussed  in  a  note  in  33  L.R.A. 

Highways — obstruction — special  damage.— 
In  general  it  may  be  said  that  an  indi- 
vidual traveler  on  a  highway  is  entitled 
neither  to  bring  an  action  to  abate  an 
obstruction  thereon  nor  for  damages,  un- 
less his  injury  is  different  in  kind  and 
degree  from  that  suffered  by  the  public 
generally.  But  one  having  a  contract 
with  the  Federal  government  to  carry 
mail  over  a  certain  route  six  times  a 
week,  who  is  compelled  to  take  a  cir- 
cuitous route  because  of  the  negligent 
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destruction  of  a  bridge,  is  held  in  Sholin 
v.  Skamania  Boom  Co.  56  Wash.  303, 
105  Pac.  632,  to  suffer  special  damages 
giving  him  a  right  of  action  against  the 
one  through  whose  negligence  the  bridge 
was  destroyed. 

The  case  law  upon  the  question  wheth- 
er the  fact  that  one  is  prevented  by  an 
unlawful  obstruction  from  using  a  high- 
way causes  him  a  special  damage  which 
will  sustain  an  action  by  him  against  the 
wrongdoer  is  discussed  in  a  note  append- 
ed to  this  decision  in  28  L.R.A.(N.S.) 
1053. 

Injunction — deed — restrictive  covenant— vio- 
lation.— That  a  court  of  equity  will  re- 
strain, notwithstanding  the  changed  con- 
dition of  the  neighborhood  in  which  a 
lot  is  situated,  the  violation  of  a 
covenant  in  a  deed  conveying  it, 
whereby  the  grantor,  in  part  con- 
sideration for  the  conveyance,  stipu- 
lates and  agrees  for  himself,  his  heirs, 
and  assigns,  touching  and  concerning  an 
adjacent  lot  which  he  then  owns,  "that 
the  only  building  put  upon  said  lot  shall 
be  a  residence  and  the  necessary  attach- 
ments, and  that  it  shall  be  used  for  no 
other  purposes  than  that  of  a  family 
residence,  and  shall  cost  not  less  than 
$5,000  for  the  residence  alone,"  is  held 
in  Brown  v.  Huber,  80  Ohio  St.  183,  88 
N.  E.  322,  which  is  accompanied  by  a 
note  in  28  L.R.A.(N.S.)  705,  collating 
the  cases  on  the  right  to  enforce  a  re- 
strictive covenant,  as  affected  by  a  change 
in  the  neighborhood. 

Insurance — disability — liability  for  death. — 
That  death  is  not  the  kind  of  disability 
contemplated  by  a  policy  providing  for 
indemnity  to  insured  in  case  of  his  to- 
tal disability  is  held  in  the  recent  Iowa 
case  of  Hill  v.  Traveler's  Ins.  Co.  124  N. 
W.  898,  28  L.R.A.(N.S.)  742,  which 
follows  the  few  earlier  decisions  on  the 
question. 

Marriage — evasion  of  law — validity. — The 
general  rule  in  this  country,  contrary  to 
the  rule  sustained  by  the  weight  of  au- 
thority in  England,  is  that  the  capacity 
of  the  parties  to  marry,  as  well  as  the 
formal  validity  of  the  marriage,  is  in 
general  to  be  determined  by  the  law  of 


the  place  where  the  marriage  is  cele- 
brated, rather  than  by  the  law  of 
the  domicil  of  the  parties.  Some  of  the 
cases,  however,  while  conceding  this  to 
be  the  general  rule,  refuse  to  recognize 
the  marriage,  though  valid  by  the  law  of 
the  place  where  it  was  celebrated,  if  the 
parties  were  domiciled  at  the  forum  and 
went  into  the  other  state  in  order  to  evade 
the  law  of  their  domicil,  upon  the  ground 
that  it  would  be  contrary  to  public  pol- 
icy of  the  forum  to  recognize  such  a 
marriage. 

The  general  rule,  however,  was  applied 
in  the  recent  Nebraska  case  of  State  v. 
Hand,  126  N.  W.  1002,  holding  that  a 
marriage  which  is  prohibited  by  statute 
because  contrary  to  the  policy  of  the  laws 
of  a  state  is  yet  valid  if  celebrated  else- 
where, according  to  the  laws  of  the  place 
where  celebrated,  even  if  the  parties  are 
citizens  and  residents  of  the  state,  and 
have  gone  abroad  for  the  purpose  of 
evading  the  laws,  there  being  no  legisla- 
tive enactment  that  such  marriages  out 
of  the  state  shall  have  no  validity  there. 

As  appears  by  the  note  appended  to 
this  case  in  28  L.R.A.(N.S.)  753,  the 
general  rule  was  applied  notwithstand- 
ing the  facts  were  such  as  to  have  ren- 
dered the  exception  applicable  if  the 
court  had  seen  fit  to  adopt  it.  The  de- 
cision is  even  stronger  from  the  fact 
which  appears  from  the  briefs,  that  the 
marriage  was  challenged  on  the  ground 
that  it  violated  the  miscegenation  stat- 
ute of  Nebraska,  and  the  case  involved 
the  right  of  the  parties  to  live  together 
in  Nebraska  in  the  marital  relation,  and 
not  merely  the  question  of  property 
rights.  It  would  seem  that  no  statute 
on  the  subject  of  marriage  would  be 
more  likely  to  be  regarded  as  a  distinc- 
tive part  of  the  public  policy  of  the  for- 
um, which  the  courts  would  not  suffer 
to  be  evaded  by  a  marriage  between 
their  own  citizens  celebrated  in  another 
state,  than  a  statute  forbidding  marriage 
between  persons  of  the  white  and  col- 
ored races. 

Master  and  servant  —  explosives — lightning. 

— The  unusual  question  of  the  liability 
of  the  master  engaged  in  blasting  in 
quarries  and  mines,  for  injuries  resulting 
from   an   explosion   of   dynamite  by 
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lightning,  was  passed  upon  in  the  Iowa 
case  of  Brown  v.  West  Riverside  Coal 
Co.  120  N.  W.  732,  annotated  in  28 
L.R.A.(N.S.)  1260,  holding  that  a  mas- 
ter who  negligently  stores  high  explo- 
sives in  a  room  provided  for  the  use  of 
workmen  in  storing  tools  and  clothing 
and  seeking  shelter  from  storms  can- 
not escape  liability  for  the  death  of  a 
workman  killed  by  an  explosion,  by  the 
fact  that  it  was  caused  by  lightning. 

Mortgagee — restrictive  covenant — right  to 
enforce. — The  right  of  a  mortgagee  of 
real  property  to  enforce  a  building  re- 
striction imposed  on  neighboring  prop- 
erty for  the  benefit  of  the  property  mort- 
gaged appears  to  have  been  considered 
for  the  first  time  in  Stewart  v.  Finkel- 
stone,  206  Mass.  28,  92  N.  E.  37,  28 
L.R.A.(N.S.)  634,  upholding  the  right 
of  a  mortgagee  to  maintain  a  suit  to 
enjoin  the  violation  of  such  a  restriction. 

Public  improvement — special  assessment — 
attorney's  fees. — While  there  has  been 
much  conflict  upon  the  general  question 
as  to  the  validity  of  statutory  provisions 
for  attorney's  fees,  there  seems  to  be  no 
doubt  as  to  the  validity  of  statutory  pro- 
visions for  such  fees  in  proceedings  in- 
volving collection  of  taxes  or  special  as- 
sessments, the  courts  being  agreed  that 
the  legislature  may  impose  liability  for 
attorney's  fees  upon  delinquent  debtors 
of  the  state  or  its  agencies. 

So,  it  has  been  held  in  the  recent  Cali- 
fornia case  of  Engebretsen  v.  Gay,  109 
Pac.  880,  annotated  in  28  L.R.A.(N.S-) 
1062,  that  the  legislature  may  allow  an 
attorney's  fee  against  one  whose  delin- 
quency makes  necessary  a  proceeding  to 
enforce  a  special  assessment  for  public 
improvements  against  his  property,  al- 
though no  such  tee  is  allowed  in  his  fa- 
vor. 

Municipal  corporation — injury  to  employee — 
necessity  of  notice. — A  statutory  provision 
that  all  claims  for  injury  alleged  to  have 
been  caused  by  defects,  want  of  repair, 
or  obstruction  of  the  streets  of  a  city, 
must  be  presented  to  the  council,  is  held 
in  Giuricevic  v.  Tacoma,  57  Wash.  329, 
106  Pac.  908,  to  be  inapplicable  to  an 
injury  to  a  workman  engaged  in  repair- 


ing a  street,  by  the  fall  of  an  electric 
light  pole  maintained  therein,  since  the 
injury  did  not  result  from  obstruction  of 
the  street  as  a  place  of  travel,  and  the 
statute  did  not  contemplate  presenta- 
tion of  claims  arising  from  failure  to 
furnish  employees  a  safe  working  place. 

This  is  a  question  upon  which  there 
seems  to  be  but  two  earlier  authorities, 
both  of  which  are  considered  in  a  note 
appended  to  the  report  of  the  case  in  28 
L.R.A.(N.S.)  533. 

Partnership — purchase  of  judgment — set-tif 

— It  seems  that  there  is  no  principle  of 
equity  which  forbids  one  partner  from 
purchasing  with  his  own  funds  a  judg- 
ment or  other  evidence  of  indebtedness 
against  his  copartner  in  business,  or  for- 
bids him  from  enforcing  its  collection  out 
of  the  firm  assets. 

The  recent  Virginia  case  of  Miller  v. 
Ferguson,  65  S.  E.  562, 28  L.R.A.(N.S.) 
618,  holds  that  one  member  of  a  part- 
nership organized  for  a  limited  purpose 
may  purchase  with  his  own  funds  a  judg- 
ment against  his  copartner  having  no 
connection  whatever  with  the  partner- 
ship transaction,  prior  to  the  institution 
of  any  proceedings  affecting  the  part- 
nership affairs,  or  the  existence,  of  any 
funds  out  of  which  the  latter  is  entitled 
to  claim  profits,  and  use  the  same  as  a 
set-off  in  settlement  of  its  accounts. 

Public  improvement — assessment  of  benefits. 

— The  theory  upon  which  special  assess- 
ments for  public  improvements  are  based 
and  justified  is  that  the  property  against 
which  they  are  assessed  derives  some 
special  benefit  from  the  improvement. 
It  follows,  therefore,  that  the  property 
can  be  assessed  only  to  the  extent  that 
it  is  benefited  by  the  improvement. 
Benefits  arising  from  improvements 
which  depend  upon  contingencies  and  fu- 
ture action  of  public  authorities  cannot 
be  considered  in  estimating  the  assess- 
ment, though  they  may  form  part  of  a 
general  plan  for  public  improvement 
This  is  the  view  taken  in  the  recent 
Missouri  case  of  Kansas  City  v.  St. 
Louis  &  S.  F.  R.  Co.  130  S.  W.  273,  an- 
notated in  28  L.R.A.(N.S.)  669,  hold- 
ing that  benefits  to  accrue  from  an  im- 
provement consisting  as  a  whole  of  the 
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cutting  down  of  the  grade  of  a  street, 
the  construction  of  a  viaduct,  and  the  ac- 
quisition of  private  property  to  widen 
a  street,  cannot  be  assesed  to  pay  for  the 
cutting  down  of  the  street  and  the  ac- 
quisition of  the  property,  where  that 
would  be  of  no  benefit  to  the  public 
without  the  viaduct,  and  no  definite  plan 
as  to  it  has  been  adopted,  but  it  is  mere- 
ly talked  about  as  desirable,  without  any 
present  means  on  the  part  of  the  munici- 
pality to  build  it. 

The  earlier  cases  generally  held,  in  ac- 
cord with  Kansas  City  v.  St.  Louis  &  S. 
F.  R.  Co.,  that  only  such  benefits  can  be 
considered  as  arise  from  improvements 
which  have  been  expressly  authorized 
and  provided  for. 


Railroad — fide  track — compulsory  construc- 
tion.— It  is  quite  generally  held  that,  in  the 
absence  of  constitutional  or  statutory  pro- 
visions, a  railroad  company  is  not  obliged 
to  build  sidings  or  spurs  to  connect  its 
main  tracks  directly  with  the  establish- 
ment of  a  private  snipper,  or  to  maintain 
such  side  tracks  when  built,  or  to  permit 
or  maintain  connection  therewith  when 
they  are  built  by  the  shipper. 

But  the  case  of  State  ex  rel.  Mt.  Hope 
Coal  Co.  v.  White  Oak  R.  Co.  65  W.  Va. 
15,  64  S.  E.  630,  28  L.R.A.(N.S.)  1013, 
holds  that  where,  an  order  that  reason- 
able provision"  be  made  by  it  for  the 
transportation  of  coal  and  coke  offered 
it  for  shipment,  as  required  bv  W.  Va. 
Code,  1906,  §  2364,  and  the  facts  and  cir- 
cumstances demand  it.  a  railroad  com- 
pany may  be  compelled  by  mandamus  to 
construct  and  operate  upon  its  right  of 
way  a  side  track  and  switch  for  that 
purpose. 

The  decision  finds  support  in  the  earlier 
authorities,  as  appears  by  the  note  ap- 
pended to  the  L.R.A.  report  of  the  case. 

It  has  also  been  held  in  the  recent 
Washington  case  of  Northern  P.  R.  Co. 
v.  Railroad  Commission,  108  Pac.  938,  28 
L.R.A.  (N.S.)  1021,  that  the  attempt  by 
the  state  to  compel  a  railroad  company  to 
construct  and  operate  a  spur  track  to  a 
private  mill  is  void,  as  a  taking  of  prop- 
erty for  private  use  without  due  process 
of  law. 


Tax — voluntary  payment — recovery. — There 
is  but  little  authority  upon  the  question 
whether  the  fact  that  a  taxpayer  pays  his 
tax  for  the  purpose  of  obtaining  a  dis- 
count will  render  the  payment  involun- 
tary, so  that  he  may  subsequently  recover 
the  amount  paid  if  the  tax  proves  invalid. 

The  cases  dealing  with  this  subject  are 
collated  in  a  note  in  28  L.R.A.(N.S.) 
1045,  appended  to  the  recent  case  of 
Louisville  v.  Becker,  129  S.  W.  311, 
which  holds  that  one  who  pays  an  illegal 
tax  to  secure  the  rebate  allowed  by  law 
for  prompt  payment  cannot  recover  the 
money  paid,  where,  under  the  statute,  he 
has  a  right  to  test  in  court  the  right  to  en- 
force the  tax,  and  the  taxing  district  has 
applied  the  money  to  the  purposes  for 
which  it  was  collected. 

Trademark  —  infringement  —  use  of  own 
name. — It  is  the  general  rule  that  while 
every  person  is  entitled  honestly  to  use 
his  own  name  in  business,  either  alone,  or 
associated  with  others  in  a  partnership 
or  corporation,  he  may  not  use  his  name 
as  an  artifice  to  mislead  the  public  as  to 
the  identity  of  the  business  or  corpora- 
tion, or  the  article  produced,  and  thereby 
unfairly  divert  the  business  of  another, 
who  first  lawfully  selected  the  tradename, 
established  a  business,  and  produced  an 
article  which  is  identified  by  the  name. 

This  principle  was  applied  in  ^Etna 
Mill  &  E.  Co.  v.  Kramer  Milling  Co.  82 
Kan.  679,  109  Pac.  692,  holding  that  a 
person  will  not  be  prohibited  from  using 
his  own  name  upon  marks  or  brands 
placed  upon  articles  of  his  own  manufac- 
ture, merely  because  it  has  first  been 
rightfully  used  by  another,  who  has  es- 
tablished the  reputation  of,  and  built  up 
trade  in,  like  articles  by  the  use  of  the 
same  name  in  a  trademark,  sign,  or  label 
thereon ;  but  such  person  will  not  be  per- 
mitted, by  any  artifice  or  device  or  other- 
wise, to  induce  the  belief  of  customers  or 
others  desiring  to  purchase  that  the  ar- 
ticles so  marked  are  the  products  of  the 
other. 

The  case  is  accompanied  in  28  L.R.A. 
(N.S.)  934,  by  the  recent  decisions  on  the 
question,  the  earlier  authorities  having 
been  collected  in  a  note  in  1  L.R.A. 
(N.S.)  660. 
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Municipal  Government  by  Commission. — 

The  commission  idea  for  the  govern- 
ment of  municipalities,  says  the  Boston 
Transcript,  seems  likely  to  receive  a 
wider  hospitality  in  the  middle  West  the 
coming  year  than  at  any  previous  time. 
The  Illinois  legislature  passed  an  en- 
abling act  last  spring,  and  as  a  result 
twenty-five  cities  in  that  state  are  pre- 
paring to  vote  on  the  question.  At  least 
a  half-dozen  cities  in  Michigan  are  on 
the  same  road,  and  about  all  the  cities  in 
Kansas  not  now  under  the  commission 
plan  are  making  ready  to  adopt  it.  Nor 
is  the  movement  confined  to  the  Missis- 
sippi valley.  Practically  every  city  in 
western  New  York,  it  is  said,  will  be 
asking  next  winter  for  new  rule  char- 
ters, with  the  commission  as  the  under- 
lying idea. 

The  Parcels  Post.— The  local  merchants 
of  the  country  are  very  generally  and 
very  mistakenly  opposed,  says  the  Cali- 
fornia Weekly,  to  the  parcels  post  idea. 
Here  are  a  few  figures  not  without  in- 
terest in  that  connection.  Number  of 
rural  routes  in  the  United  States,  40,- 
000;  monthly  income  per  wagon,  $14.- 
92 ;  monthly  cost  per  wagon,  $72.16 ; 
average  load  per  wagon,  25  pounds;  av- 
erage load  per  express  wagon,  \l/2  tons. 
Now  just  let  those  rural  delivery  routes 
do  a  parcels  post  business,  and  they  will 
soon  be  able  not  only  to  earn  their  own 
way,  and  remove  an  enormous  postal  defi- 
cit, but  perform  a  most  acceptable  serv- 
ice to  the  patrons  of  the  routes,  and  stim- 
ulate local  trade. 

If  Postmaster  General  Hitchcock  will, 
in  his  forthcoming  report,  stop  advocat- 
ing a  higher  postal  tax  on  newspapers 
and  periodicals,  the  greatest  educational 
influence  the  country  possesses,  and  urge 


Congress  to  give  the  people  a  parcels 
post,  so  that  the  rural  carriers  will  have 
something  to  carry  beyond  a  few  pounds 
on  each  trip,  he  will  be  doing  something, 
observes  the  Farm  Journal,  that  will  re- 
dound to  his  credit  by  placing  the  postal 
service  on  a  paying  basis  and  satisfying 
the  urgent  demand  of  the  people. 

As  we  write  it  is  announced  that  four 
more  cities  of  "barbarous  Mexico"  are 
to  have  a  parcels  post  agreement  with 
the  United  States,  by  which  packages 
weighing  up  to  1 1  pounds  may  be  mailed 
from  any  part  of  the  United  States  for 
the  sum  of  12  cents  per  pound,  while 
within  our  own  borders  only  4  pounds 
may  be  carried  between  cities  only  a  few 
miles  apart,  or  across  a  river,  and  at  a 
cost  of  64  cents. 

This  anomalous  condition  does  not  lie 
within  the  province  of  the  Postmaster 
General  to  correct,  it  rests  with  Con- 
gress. 

With  such  a  system  established  it  is 
reasonable  to  expect  that  there  will  be 
an  end  of  postal  deficits,  the  public  will 
be  properly  served,  and  the  government 
will  have  no  further  incentive  or  excuse 
for  interfering  with  the  business  and 
rights  of  publishers  and  the  liberty  of 
the  press,  and  the  full  and  legitimate  in- 
fluence and  development  of  the  public 
press. 

Rochester's  Juvenile  Court. — The  new  law 

transferring  to  the  Monroe  County  (N. 
Y.)  Court  jurisdiction  in  juvenile  cases 
from  all  parts  of  the  county  became  ef- 
fective on  January  1st. 

Procedure  under  the  new  law  in  ju- 
venile cases  will  be  radically  different 
from  that  which  has  hitherto  been  fol- 
lowed under  the  police  justice.  The 
chief  aim  of  the  reform  movement  which 
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resulted  in  the  enactment  of  this  and 
similar  statutes  is  to  remove  cases  in 
which  the  children  are  involved,  as  far 
as  possible  from  the  kind  of  surround- 
ings usually  found  in  a  criminal  court. 
The  jurisdiction  and  powers  of  the  coun- 
ty court  being  much  broader  than  those 
of  the  police  court,  it  is  believed  that 
the  former  will  be  better  able  to  pursue 
the  wisest  course  in  each  particular  case. 
The  sessions  of  the  new  juvenile  court 
will  not  be  public,  and  every  effort  will 
be  made  to  eliminate  notoriety  that 
might  prove  a  source  of  future  embar- 
rassment to  the  child. 

The  constitutionality  of  the  Rochester 
juvenile  court  law  has  been  questioned 
by  Judge  T.  D.  Hurley,  editor  of  the 
Juvenile  Court  Record,  in  the  January 
issue  of  that  publication.  Judge  Hurley 
declares  that  this  act  is  a  menace  to  lib- 
erty. He  summarizes  its  alleged  defects 
as  follows : 

"First,  star  chamber  hearings. 

"Second,  the  superior  rights  of  the 
state  as  against  the  parent. 

"Third,  informal  notice  or  no  notice 
at  all  to  the  parent. 

"Fourth,  the  exclusion  from  the  court 
room  of  persons  interested  in  the  case 
when  the  same  is  on  hearing. 

"Fifth,  that  the  child  should  remain 
a  ward  of  the  court  during  his  minority, 
subject  to  the  visitation  of  the  probation 
officer  or  other  court  appointee. 

"Sixth,  the  state  institutions  are  rele- 
gated to  the  class  of  third-rate  boarding 
houses,  without  any  rights  in  the  prem- 
ises whatever. 

"Seventh,  it  fails  to  provide  a  defini- 
tion for  neglect  or  delinquency,  leaving 
that  fact  to  be  determined  solely  by  the 
judge. 

"Eighth,  the  parent  is  denied  the  right 
to  have  his  child  committed  to  an  insti- 
tution which  is  controlled  by  persons 
holding  the  same  religious  views  as  the 
parent." 

We  shall  submit  to  our  readers  in  a 
future  number  such  reply  as  the  framers 
of  the  law  may  make  in  answer  to  Judge 
Hurley's  criticism. 

Insurance  against  Unemployment — Unem- 
ployment, the  bugbear  of  industrial  com- 
munities, says  an  Exchange,  has  in- 


creased greatly  of  late  years,  especially  in 
the  highly  industrialized  countries  of 
Europe.  It  is  the  problem  of  problems  in 
England,  while  German  economists  have 
begun  to  study  it  in  their  thorough-going, 
practical  way.  The  steady  improvement 
in  the  technical  processes  by  which  prod- 
ucts are  turned  out,  the  continual  concen- 
tration of  manufacturing  enterprises  in- 
to trusts,  and  the  seasonal  periods  of  in- 
activity that  exist  in  many  industries, 
have  combined  to  create  what  has  been 
called  the  reserve  army  of  industry.  All 
this  is  quite  apart  from  the  acute  unem- 
ployment that  is  due  to  periods  of  in- 
dustrial depression  at  times. 

The  Belgian  answer  to  unemployment, 
which,  from  the  fact  that  it  originated  in 
that  city,  is  called  "The  System  of 
Ghent,"  is  insurance.  The  labor  unions 
of  Ghent  collect  dues  from  their  mem- 
bers at  work  to  form  a  fund  for  the  main- 
tenance of  any  who  are  legitimately  idle. 
To  this  fund  the  city  of  Ghent  contrib- 
utes, so  that  to  every  dollar  the  union 
pays  to  unemployed  members  the  city 
adds  fifty  cents.  In  this  way  the  union's 
mutual  insurance  fund,  which  would  be 
quickly  depleted  in  time  of  depression,  is 
kept  up  by  municipal  aid. 

This  system,  which  has  been  in  vogue 
for  six  years,  has  spread  to  other  Belgian 
cities,  to  those  of  Holland,  Germany, 
France,  Norway,  and  Denmark.  In  some 
cases  a  number  of  cities  have  combined 
their  funds,  so  as  to  make  the  scheme 
more  stable.  Proper  safeguards  are 
maintained,  so  that  unemployment  due  to 
strikes,  lockouts,  sickness,  accident,  or 
the  fault  of  the  individual  workman, 
gives  no  claim  to  a  share  of  the  fund. 
Moreover,  an  idle  workman  must  accept 
the  first  suitable  work  that  is  offered  him, 
so  long  as  the  wages  are  up  to  the  union 
scale.  Thus  an  effective  municipal  em- 
ployment bureau  is  built  up  in  connec- 
tion with  the  disbursement  of  the  unem- 
ployment fund.  This  bureau  finds  work 
for  the  idle,  and  by  a  daily  control  card 
system  keeps  close  tab  on  the  beneficia- 
ries. 

The  obvious  criticism  of  this  system  for 
use  in  America,  at  least,  is  that  it  takes 
no  cognizance  of  the  nonunion  workman, 
nor,  in  fact,  of  the  unskilled  laborer.  As 
for  the  latter,  it  would  be  easy  to  provide 
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for  him  by  public  works,  such  as  road 
building.  This  is  the  British  plan.  The 
tendency  of  the  Ghent  system,  however, 
would  be  to  force  all  skilled  labor  into 
unions,  and  that  is  a  tendency  that  might 
not  be  entirely  relished  in  this  country 
of  individualism  and  liberty.  Nor  has 
unemployment  with  us  come  to  the  pass, 
perhaps,  where  organized  measures  are 
necessary  to  fight  it. 

But  insurance  for  unemployment  is  of 
a  piece  with  old-age  pensions  and  com- 
pulsory insurance  against  accident  and 
sickness.  We  may  yet  find  it  necessary 
to  adapt  the  System  of  Ghent  to  our  own 
special  needs. 


Compensation  for  Use  of  Inventions.  — In  a 
paper  read  before  the  patent,  trademark, 
and  copyright  section  of  the  American 
Bar  Association,  Mr.  George  A.  King, 
of  Washington,  District  of  Columbia, 
discussed  the  act  of  Congress  approved 
June  25th,  1910,  providing  that  the  own- 
er of  a  patented  invention  which  is  used 
by  the  United  States  without  license  may 
recover  reasonable  compensation  by  suit 
in  the  court  of  claims.  Mr.  King  said 
in  part:  This  legislature  constitutes  an 
important  step  forward  in  the  recogni- 
tion of  the  rights  of  patentees.  Before 
the  passage  of  this  act  the  recovery  of 
the  patentee,  for  the  use  of  his  invention 
by  the  government,  depended  not  so 
much  upon  the  meritorious  question 
whether  his  invention  had  been  used  by 
the  government  and  a  benefit  derived 
therefrom,  as  upon  the  question  whether 
the  officer  using  the  patent  had  had  suf- 
ficient sense  of  justice  to  acknowledge 


that  he  was  using  the  invention,  and  to 
make  a  promise  of  more  or  less  distinct- 
ness that  the  government  would  com- 
pensate the  inventor.  Where  the  officer 
was  willing  to  make  such  an  acknowledg- 
ment, the  inventor  might  recover  under 
it  in  the  court  of  claims.  Where  the  of- 
ficer defiantly  infringed  the  patent,  re- 
fusing to  recognize,  expressly  or  im- 
pliedly, the  rights  of  the  patentee,  there 
was  no  remedy.  Such  a  distinction  was 
obviously  unworthy  of  perpetuation  in 
the  jurisprudence  of  any  civilized  gov- 
ernment. 

The  remedy  by  injunction  against  the 
officer  was  very  unsatisfactory.  It 
turned  what  should  be  regarded  as 
an  act  of  state  on  the  part  of  the  gov- 
ernment, into  a  private  tort  of  an  in- 
dividual. 

It  is  a  much  more  enlightened  public 
policy  to  allow  the  government  to  avail 
itself,  with  perfect  freedom,  of  the  in- 
ventive skill  of  the  world,  subject  only 
to  the  condition  of  the  5th  Amendment 
to  the  Constitution,  that  the  use  of  the 
inventor's  property  shall  be  accompanied 
by  "just  compensation." 

Finally,  the  passage  of  this  act  can 
hardly  fail  to  operate  as  a  stimulus  to 
inventors  for  the  exercise  of  their  gen- 
ius in  perfecting  inventions  which  will 
be  of  value  to  the  government;  par- 
ticularly, in  those  lines  in  which,  as  in 
the  case  of  heavy  ordnance,  armor  plate, 
and  the  other  military  and  naval  equip- 
ment, and  to  nearly  the  same  degree,  in 
improvements  in  lighthouses,  postal  de- 
vices, and  many  other  lines,  the  invention 
can  be  of  little  or  no  value  to  anyone  but 
the  government. 
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Code  of  Ethics. 

A  recent  number  of  the  Outlook  gives 
a  list  of  states  whose  bar  associations 
have  ratified  and  adopted  the  canons  of 
ethics  for  the  legal  profession  which  were 
formulated  and  accepted  by  the  American 
Bar  Association  two  years  ago.  The  list 
includes  the  bar  associations  of  the  seven- 
teen following  states :  New  York,  Penn- 
sylvania, Illinois,  New  Jersey,  Maine, 
Iowa,  Florida,  Tennessee,  South  Dakota, 
Kansas,  Indiana,  North  Dakota,  Ohio, 
Washington,  Nebraska,  Louisiana,  and 
Vermont.  The  Outlook  goes  on  to  ex- 
plain that  this  has  not  been  accomplished 
without  opposition  and  discussion,  and 
adds:  But  if  we  understand  the  facts 
aright,  the  opposition  has  been  not  to  the 
principles  embodied  in  these  canons,  but 
to  the  adoption  by  the  states  of  the  canons 
formulated  by  a  national  association.  A 
certain  characteristic  of  American  pride 
or  independence,  prevailing  curiously 
where  state  rights  are  not  supposed  to  be 
popular,  serves  to  prevent  one  state  from 
accepting  the  ethical  principles  as  formu- 
lated by  any  organization  outside  of  that 
state. 

If  this  is  the  correct  explanation,  com- 
ments the  Omaha  Bee,  it  certainly  reflects 
a  peculiar  state  of  mind  among  lawyers 
who  make  up  the  various  associations 
which  have  balked  on  indorsing  the  pro- 
posed professional  code. 

The  animated  discussion  in  the  Penn- 
sylvania Bar  Association,  says  the  Phila- 
delphia Ledger,  which  preceded  the  adop- 
tion of  the  canons  of  ethics  set  forth  by 
the  American  Bar  Association,  did  not 
indicate  any  difference  of  opinion  among 
the  many  able  lawyers  who  engaged  in 
it,  upon  any  of  the  ethical  principles  in- 
volved.   The  difference  was  rather  of 


judgment  and  taste  as  to  the  form  of  ex- 
pression. 

The  authority  of  any  code  of  morals  or 
manners  must  depend  upon  the  univer- 
sality of  its  acceptance.  A  universal  rule 
is  more  impressive  than  a  local  rule.  If  a 
representative  body  of  the  whole  Amer- 
ican bar  has  agreed  in  setting  forth  cer- 
tain canons  for  the  guidance  of  profes- 
sional conduct,  they  must  carry  more 
weight  than  any  similar  code  of  rules 
adopted  within  a  single  state,  even 
though  these  might  be  in  some  respects 
more  explicit  or  more  succinct. 

It  is  easy  to  maintain,  no  doubt,  that 
a  code  of  ethics  is  of  no  practical  use,  that 
honor  and  propriety  cannot  be  taught  by 
rule,  and  that  a  man  who  needs  to  be 
cautioned  against  dishonorable  conduct 
will  not  be  deterred  by  mere  formal  pre- 
cept. He  may  be  if  he  knows  that  the 
precept  expresses  the  conscience  and 
judgment  of  his  profession,  and  of  those 
upon  whose  recognition  he  must  depend. 
The  usefulness  of  a  code  will  depend  up- 
on the  firmness  and  sternness  with  which 
it  is  enforced  by  the  accredited  authority 
of  the  profession. 

Work  of  New  York's  Grievance  Committee. 

During  the  last  year  500  complaints 
have  been  filed  against  members  of  the 
bar,  with  the  New  York  City  Bar  Asso- 
ciation and  the  County  Bar  Association. 
This  is  an  increase  over  last  year  of  at 
least  170  cases.  In  the  year  1909  the 
Bar  Association  received  370  complaints, 
which  was  an  increase  of  143  over  the 
year  before. 

The  cases  that  go  direct  to  the  Bar  As- 
sociation are  handled  by  the  grievance 
committee.  This  committee  is  made  up 
of  leading  men  in  the  profession.  They 
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serve  without  further  compensation  than 
is  furnished  by  the  fact  that  they  are 
driving  out  the  crooks.  Each  complaint 
is  investigated  carefully.  Many  are  dis- 
missed by  reason  that  they  have  little  or 
no  foundation. 

The  charges  that  the  grievance  com- 
mittee is  called  upon  to  investigate  run 
all  the  way  from  forgery  and  larceny 
to  an  effort  on  the  part  of  a  client  to 
recover  papers  or  other  documents  that 
have  figured  in  litigation.  The  most 
common  charge  is  breach  of  trust.  At- 
torneys collect  moneys  on  behalf  of 
clients,  turn  the  collections  into  their 
personal  bank  accounts,  with  the  result 
that  when  they  run  short  of  funds  they 
appropriate  the  money  intrusted  to  them 
for  their  own  uses.  Subornation  of  per- 
jury is  not  an  uncommon  complaint. 

Out  of  the  total  number  of  complaints 
received  last  year  testimony  was  taken 
in  fifty-three  cases.  The  committee  de- 
cided that  twenty-seven  of  these  cases 
warranted  prosecution  in  the  courts 
The  executive  committee  was  called  on 
to  furnish  prosecutors  for  these  cases.  A 
number  of  the  actions  demanded  much 
time  and  application  on  the  part  of  the 
prosecutors,  as  many  intricate  questions 
were  involved.  The  defendants  were 
represented  by  able  counsel,  and  the  cases 
in  many  instances  went  to  the  court  of 
appeals.  Among  the  lawyers  who  served 
the  committee  in  the  trials  were  William 
D.  Guthrie,  Egerton  L.  Winthrop,  Jr., 
Abram  I.  Elkus,  and  Henry  A.  Stickney. 

Unscrupulous  and  shrewd  attorneys 
resort  to  many  tricks  to  cheat  clients  and 
at  the  same  time  escape  punishment. 
They  are  sufficiently  clever  to  foresee  or 
anticipate  that  their  sharp  practices  will 
result  in  complaint,  and  prepare  for  such 
a  contingency.  As  they  go  about  doing 
what  they  should  not  do,  they,  at  the 
same  time,  prepare  a  defense  that  will  go 
far  enough  to  save  their  skins.  This  is 
one  of  the  reasons  that  action  cannot  be 
instituted  against  them  by  the  representa- 
tive of  the  Bar  Association. 

It  is  only  a  short  time  ago  that  many 
actions  instituted  against  attorneys  were 
killed  by  restitution ;  usually  clients 
were  satisfied  to  get  what  was  due  them, 
and  had  no  desire  to  go  further.  But 
restitution  will  not  save  the  offending 


lawyer  now.  The  courts  have  held  in 
effect  that  restitution  only  goes  to  show 
that  an  offense  has  been  committed,  and 
docs  not  remove  the  cause  for  action. 

In  a  majority  of  cases  the  court  of  ap- 
peals has  sustained  the  decisions  of  the 
appellate  division  in  decisions  rendered 
in  actions  instituted  against  attorneys  by 
the  grievance  committee.  The  Bar  As- 
sociation has  fought  the  cases  to  a  finish 
and  won  out.  The  lesson  that  lawyers 
have  drawn  from  that  fact  is  that,  when 
the  grievance  committee  gets  after  them, 
they  must  employ  able  counsel  to  de- 
fend them,  and  devote  their  time  and  ef- 
forts to  save  themselves  from  punish- 
ment. This  situation  has  grown  up  only 
in  the  last  three  or  four  years. 

Much  of  the  time  of  the  office  force 
in  handling  the  complaints  in  the  first 
instance  is  given  up  to  hearing  charges 
that  have  only  an  imaginary  founda- 
tion. All  complaints  are  heard,  no  mat- 
ter who  the  lawyer  may  be.  There  are 
people  who  get  a  taste  of  law  and  never 
recover  from  it.  They  go  crazy  on  the 
law  and  become  perpetual  litigants. 
They  run  from  one  lawyer  to  another, 
demanding  that  all  sorts  of  things  be 
done  for  them.  When  the  lawyers  can- 
not see  it  their  way,  they  go  to  the  Bar 
Association  with  a  complaint.  Such 
cases  never  get  beyond  the  original 
stage. 

The  association  has  asked  for  no  aid, 
and  will  not ;  but  there  is  a  great  chance 
for  some  philanthropist  to  establish  a 
fund  to  assist  in  the  work  of  cleaning  up 
the  legal  profession. 

Chicago  Bar  Association's  Grievance 


"If  you  think  that  a  lawyer  has  cheat- 
ed you  of  your  money,  don't  say  to 
yourself,  'All  lawyers  are  crooks,'  and 
charge  the  amount  up  to  profit  and  loss," 
advises  John  L.  Fogle,  attorney  for  the 
grievance  committee.  Take  your  com- 
plaint before  the  grievance  committee  of 
the  Chicago  Bar  Association.  "I  should 
imagine,"  declared  one  to  whom  Mr. 
Fogle  was  talking,  "that  you  would  be 
beseiged  with  complaints  against  so- 
called  'shyster'  lawyers."  "The  com- 
mittee gets  perhaps  a  hundred  and  fifty 
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complaints  a  year,"  replied  Mr.  Fogle. 
"Do  you  investigate  every  complaint  you 
receive?"  "Yes,  though  often  it  can  be 
told,  from  the  nature  of  the  complaint 
and  sometimes  from  the  person  who  reg- 
isters it,  how  it  will  have  to  be  treated. 
When  we  receive  a  complaint  from  a 
lawyer's  client,  we  note  what  the  com- 
plainant has  to  say  about  the  case,  and 
submit  it  to  the  lawyer  against  whom  it 
is  directed.  Then  we  wait  for  his  an- 
swer. He  prepares  a  reply  to  the 
charges,  introducing  all  the  evidence  he 
can,  stating  his  position  as  clearly  as  is 
possible  for  him  to  do.  When  the  attor- 
ney's answer  is  forwarded  to  us  we  con- 
sider it  carefully  and  decide  whether 
disbarment  proceedings  should  be 
brought  against  him,  whether  he  should 
be  reprimanded,  or  whether  the  charges 
are  unfounded." 

"It  would  seem,"  was  suggested,  "that 
the  greater  number  of  complaints  would 
come  from  disgruntled  persons  who  lost 
a  poor  case  and  who  thought  that  their 
lawyer  'fleeced*  them."  "Many  of  them 
do,"  said  Mr.  Fogle.  "Does  the  griev- 
ance committee  find  itself  overworked 
with  the  investigation  of  those  150 
charges  yearly?"  was  asked.  "It  does 
not,"  was  Mr.  Folger's  answer,  "though 
if  more  persons  knew  that  such  an  or- 
ganization existed  I  imagine  that  there 
would  be  many  more  charges  filed  than 
we  now  receive." 

The  members  of  the  grievance  com- 
mittee are  James  G.  Handy,  chairman, 
George  E.  Chipman,  S.  Crawford  Ross, 
Ralph  Crews,  and  Henry  G.  Miller. 


Poiition  of  Our  Judiciary. 

Honorable  A.  A.  Bruce,  of  Grand 
Forks,  the  newly  elected  president  of  the 


North  Dakota  Bar  Association,  says  up- 
on this  subject : 

"Paradoxical  though  it  may  seem, 
there  is  no  one  who  is  closer  to,  and  at 
the  same  time  further  removed  from,  the 
great  masses  of  the  American  people, 
than  the  occupant  of  the  bench.  Espe- 
cially is  this  true  of  the  elective  judge 
of  an  American  court  of  last  resort.  He 
is  constantly  criticised  and  misunder- 
stood. Yet  he  has  no  adequate  means 
of  defense.  His  duties  are  so  arduous 
that  he  must  of  necessity  be  a  student 
and  a  recluse.  His  position  is  so  pre- 
eminently a  political  one,  however,  that 
he  must  of  necessity  keep  responsive  to 
the  political  and  social  tides,  and  pay 
heed  to  the  politicians  and  to  the  powers 
behind  the  throne,  whether  the  powers 
be  populistic,  corporate,  or  democratic 
in  the  broader  and  higher  sense  of  the 
word.  Especially  is  this  true  where  the 
system  of  primary  elections  prevail.  He 
is  the  subject  of  frequent  criticism.  Yet 
he  has  no  popular  forum.  He  is  both  of 
the  world  and  out  of  the  world.  He  de- 
pends for  election  upon  the  public  sup- 
port and  the  popular  suffrage.  Yet  his 
office  is  so  surrounded  by  tradition  and 
dignity,  and  so  careful  must  he  be  not 
to  express  an  opinion  in  advance  on  the 
questions  which  may  come  later  before 
him  for  judicial  determination,  that  he 
can  but  rarely  appear  upon  the  public 
platform,  and  but  rarely  defends  him- 
self or  his  decisions  in  the  popular  press. 
He  has  the  Law  Reports,  it  is  true,  in 
which  he  may  write,  but  these  the  gen- 
eral public  never  read.  His  position  de- 
mands the  highest  wisdom  and  the  fullest 
opportunity  for  ample  thought  and  com- 
plete freedom  from  petty  annoyances. 
Yet  he  has  no  opportunity  for  this  ample 
thought  and  no  freedom  from  annoy- 
ance." 
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"New  Code  of  International  Law." — By 

By  Jerome  Internoscia.  (International 
Code  Co.,  New  York)  $12.00. 

The  author  presents  in  this  work  a 
proposed  International  Code,  dealing 
with  the  various  phases  of  public  inter- 
national law  and  private  international 
law,  and  which  includes  chapters  defin- 
ing the  organization  and  powers  of  a 
proposed  international  assembly,  the 
jurisdiction  of  the  necessary  courts, 
rules  of  procedure,  and  the  methods  of 
executing  their  judgments. 

Mr.  Internoscia  is  a  resident  of  Mon- 
treal, a  graduate  of  McGill  University, 
a  member  of  the  bar  of  the  Province  of 
Quebec,  and  has  acted  as  Consul  Gen- 
eral for  Italy. 

The  text  is  arranged  in  three  parallel 
columns  composed  of  English,  French, 
and  Italian, — languages  by  the  use  of 
which  the  population  of  half  the  globe 
may  be  appealed  to.  The  work  is  com- 
piled from  the  laws,  treaties,  and  treat- 
ises that  have  been  published  in  these 
tongues,  so  edited  and  arranged  as  to 
form  a  system  of  jurisprudence  of 
world-wide  application  and  designed  to 
further  the  advent  of  the  "era  of  uni- 
versal peace,"  to  the  advancement  of 
which  the  work  is  dedicated. 

This  Code,  which  has  been  prepared 
with  great  labor  and  at  large  expense, 
will  interest  the  publicist  and  statesman, 
the  jurist,  the  advocate  of  arbitration, 
and  the  lover  of  peace.  It  is  prophetic 
of  the  coming  age  in  which  the  nations 
of  the  world  will  be  brought  closely  to- 
gether by  the  bonds  of  universal  law. 

"Income  Taxation." — By  Kossuth  Kent 
Kennan.  (Burdick  &  Allen,  Milwau- 
kee, Wis.)    $3.50  net. 

This  work  discusses  the  important 
question  of  income  taxation  from  a  prac- 


tical, rather  than  a  theoretical,  stand- 
point. It  presents  the  methods  and  re- 
sults of  such  taxation  as  disclosed  by 
the  experience  of  some  forty-five  foreign 
countries  which  have  adopted  it,  and  de- 
votes four  interesting  chapters  to  a  dis- 
cussion of  the  history  and  operation  of 
income  taxation  in  the  United  States. 

The  author  presents  a  general  review 
of  the  litigation  which  has  arisen  in  ref- 
erence to  the  Federal  income  tax  of 
1894,  and  the  pending  cases  involving 
the  validity  of  the  corporation  tax  law. 
He  believes  that  we  should  avail  our- 
selves of  the  practical  knowledge  of  oth- 
ers in  the  formulation  of  such  income 
tax  laws  as  we  may  hereafter  adopt, 
and  he  has  done  much  in  his  book  to 
make  that  knowledge  available. 

The  work  is  replete  with  condensed 
information  much  of  which  has  been 
gleaned  from  books  in  foreign  languages 
not  readily  accessible  to  the  average 
reader.  The  numerous  references  con- 
tained in  the  notes  and  the  bibliography 
appended  to  the  book  open  a  wide  field 
of  research  to  the  inquirer  who  desires 
to  become  familiar  with  the  learning 
upon  this  subject. 

"Black's  Law  Dictionary." — By  Henry 
Campbell  Black  M.  A.  (West  Publishing 
Co.,  St.  Paul,  Minn.)  Second  Edition. 
$6.00. 

Black's  Law  Dictionary  has  occupied 
a  unique  position  since  its  first  publica- 
tion. It  is  the  most  complete  one  vol- 
ume law  dictionary  published,  and  has 
been  especially  popular  with  students. 
It  has  also  been  a  favorite  with  lawyers 
who  wish  to  get  the  most  working  value 
in  a  complete  library.  In  the  new  edi- 
tion Mr.  Black  has  carefully  revised 
every  part  of  the  work,  and  has  added 
many  citations  to  decided  cases,  as  well 
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as  new  terms,  particularly  in  the  field 
of  legal  medicine.  We  believe  that  the 
work  can  be  recommended  to  all  classes. 

"Real  Estate  Bcokers."By  Fred  L.  Gross. 
1  vol.    Buckram,  $4. 

Josjyn  on  "Corporations." — (Illinois)  1 
vol.   Buckram,  $5. 

"The  Modem  Criminal  Science  Series." — 
— A  series  of  translations  of  the  most 
important  works  of  eminent  continental 
authors  on  criminal  science,  issued  un- 
der supervision  of  American  Institute 
of  Criminal  Law  and  Criminology.  In 
9  vols.  First  2  vols,  now  ready.  Vol. 
1,  "Modern  Theories  of  Criminality." — 
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Commentaries  on  the  Law  in  Shakespeare. 

—By  Edward  J.  White.    1  vol.  $3.50. 
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Recent  Legal  Articles  in  Law  Journals  and  Reviews. 


Abatement. 

"Construction  of  'Survival  Act'  and 
'Death  Act'  in  Michigan."— 9  Michigan 
Law  Review,  205. 

Adoption. 

"Adoption  without  Consent  of  Nat- 
ural Parents." — 17  Case  and  Comment, 
391. 

Assignment. 

"The  Validity  of  Laws  Regulating 
Wage  Assignment." — 5  Illinois  Law  Re- 
view, 343. 

Attorneys. 

"The  Man  Behind  the  Lawyer.  (Le- 
gal Ethics.)"— 43  Chicago  Legal  News, 
143. 

"The  Code  of  Ethics." — 41  National 
Corporation  Reporter,  529. 

"Professional  Rights  and  Wrongs." — 
32  Australian  Law  Times,  38. 

Automobiles. 

"License  Duties  on  Motor  Cars."— 74 
Justice  of  the  Peace,  566. 


Bankruptcy. 

"Bankruptcy  Law,  Its  History,  and 
Purpose." — 52  Legal  Adviser,  5. 
Blackstone. 

"Sir  William  Blackstone."— 46  Can- 
ada Law  Journal,  716. 


Railway  and   Canal   Bridges." — 74 
Justice  of  the  Peace,  603. 
Champerty. 

"Maintenance  and  Champerty." — 46 
Canada  Law  Journal,  713. 


Congre 

"Th 


^he  Legislative  Power  of  Congress 
under  the  Judicial  Article  of  the  Con- 
stitution."— 25  Political  Science  Quar- 
terly, 577. 

Conspiracy. 

"Criminal  Conspiracy  Needing  Overt 
Act  to  Make  it  Indictable."— 71  Central 
Law  Journal,  387. 

Constitutional  Law. 

"A  Government  of  Law  or  a  Gov- 


Digitized  by  Google 


Recent  Legal  Articles  in  Law  Journals  and  Reviews  473 


ernment  of  Men." — 193  North  Ameri- 
can Review,  1 ;  43  Chicago  Legal  News, 
158. 

"State  v.  Federal  Control.*'— 3  Law- 
yer &  Banker,  415. 

"The  Force  and  Effect  of  the  Thir- 
teenth Amendment  to  the  Constitution 
of  the  United  States  when  Considered 
in  Reference  to  the  Treaty  Made  in  1803 
between  France  and  the  United  States, 
Respecting  the  Cession  of  the  Territory 
of  Louisiana,  and  the  Force  and  Effect 
of  Such  Amendment  Considered  Apart 
from  Such  Treaty."— 71  Central  Law 
Journal,  441. 

"The  Three  Last  Amendments  to  the 
Constitution  of  the  United  States." — 44 
American  Law  Review,  561. 

Corporations . 

"The  Practical  Features  of  Corporate 
Organization  and  Management." — 10 
The  Brief,  201. 

"Corporation  Liens  on  Stock." — 41 
National  Corporation  Reporter,  635. 

"Practice  of  Law  by  Corporations." 
— 41  National  Corporation  Reporter, 
529. 

"Impolicy  of  Modern  Decision  and 
Statute  Making  Corporations  Indictable 
and  the  Confusion  in  Morals  Thus  Cre- 
ated."—71  Central  Law  Journal,  421. 

Courts. 

"Changing  Attitude  of  Courts  toward 
Social  Legislation." — 5  Illinois  Law  Re- 
view, 222. 

"Criticism  of  Courts  by  Lawyers  and 
Laymen."— 10  The  Brief,  186. 

"The  Illinois  Supreme  Court  and  Its 
Method  of  Work."— 43  Chicago  Legal 
News,  131. 

"The  Methods  of  Work  in  the  Illi- 
nois Supreme  Court." — 43  Chicago  Le- 
gal News,  134;  41  National  Corporation 
Reporter,  500. 

"Where  Defendant  is  a  Nonresident, 
by  What  Acts,  without  Taking  up  Resi- 
dence Therein,  can  He  Make  it  Possible 
for  the  Legislature  and  the  Courts  of 
Another  State  to  Adjudicate  against 
Him  without  His  Consent." — 71  Cen- 
tral Law  Journal,  404. 

"Courts  and  Procedure  in  Germany." 
— 5  Illinois  Law  Review,  193. 

Criminal  Law. 

"The  Essentials  of  Crime."— 11  Crim- 
inal Law  Journal  of  India,  113. 


"Criminal  Responsibility  of  the  In- 
sane."— 3  Lawyer  &  Banker,  435. 

"Reform  of  Criminal  Procedure." — 
1  Journal  of  Criminal  Law  and  Crimi- 
nology, 705. 

"Too  Much  Expected  of  a  Criminal 
Judge." — 59  University  of  Pennsylvania 
Law  Review,  215. 

"Crime  and  Punishment." — 1  Jour- 
nal of  Criminal  Law  and  Criminology, 
718. 

"Cruel  and  Unusual  Punishment." — 5 
Illinois  Law  Review,  321. 

"Public  Defense  in  Criminal  Trials." 
— 1  Journal  of  Criminal  Law  and  Crimi- 
nology, 735. 

"The  Parole  Law."— 41  National  Cor- 
poration Reporter,  497. 

"Juvenile  Offenders  and  Their  Treat- 
ment."— 17  Case  and  Comment,  387. 

Democracy. 

"Radical  Democracy  in  France.  IV." 
— 25  Political  Science  Quarterly,  656. 

Dentists. 

"The  Word  'Qualified*  in  the  Dentists 
Act." — 32  Australian  Law  Times,  33. 

Depositions. 

"Taking  Depositions  out  of  Court." — 
74  Justice  of  the  Peace,  578. 

Distress. 

"Charges  for  the  'Man  in  Possession' 
in  Distresses  for  Rent." — 130  Law- 
Times,  98. 

Divorce. 

"Divorce  —  Agency." — 41  National 
Corporation  Reporter,  530. 

Equity. 

"Equity  Jurisdiction  in  Illinois  over 
Irregularities  in  Execution  Sales." — 5 
Illinois  Law  Review,  203. 

Evidence. 

"The  Burden  of  Proof  where  Mental 
Incapacity  is  Pleaded." — 44  American 
Law  Review,  538. 

"Needed  Reforms  in  the  Law  of  Ex- 
pert Testimony." — 1  Journal  of  Crimi- 
nal Law  and  Criminology,  698. 

"Circumstantial  Evidence." — 74  Jus- 
tice of  the  Peace,  577. 

Executors  and  Adrninistrators. 

"Power  of  Personal  Representative  to 
Continue  Decedent's  Business." — 23 
Bench  and  Bar,  96. 


Digitized  by  Google 


474 


Case  and  Comment 


Fraudulent  Conveyances. 

"Frauds  and   Preferences."  —  44 
American  Law  Review,  481. 
Highways. 

"Culs-de-sac  as  Highways." — 74  Jus- 
tice of  the  Peace,  566. 

Incompetent  Person*. 

"The  Chargeability  of  Pauper  Luna- 
tics."— 74  Justice  of  the  Peace,  613. 

Infants. 

"Child  Labor  Legislation."— 17  Case 
and  Comment,  379. 

"Control  of  Children  by  the  State." 
—17  Case  and  Comment,  383. 

Jury. 

"Reform  of  the  Jury  System."— 3 
Lawyer  &  Banker,  444. 

"Trial  by  Jury  in  Civil  Actions." — 16 
Virginia  Law  Register,  561. 

Korea. 

"The  Reconstruction  of  Korea." — 25 
Political  Science  Quarterly,  673. 

Law. 

"The  Layman  and  the  Law." — 3  Law- 
yer &  Banker,  418. 

"Progress  of  the  Law."— 43  Chicago 
Legal  News,  167. 

"Festina  Lente.  (Legal  Progress.)" 
— 59  University  of  Pennsylvania  Law 
Review,  203. 

License. 

"Licenses  for  Tradesmen's  and  Farm- 
ers' Carts." — 74  Justice  of  the  Peace, 
614. 

"Cinematograph  Exhibitions* — Condi- 
tions Which  may  be  Imposed  by  the 
Licensing  Authority." — 74  Justice  of  the 
Peace,  601. 

Master  and  Servant. 

"Compensation  to  Workmen  Suffer- 
ing from  Disease." — 130  Law  Times,  75. 

"Liability  of  Master  for  Wilful  or 
Malicious  Acts  of  Servant.  II." — 9 
Michigan  Law  Review,  181. 

"Employers'  Liability  Policies." — 44 
American  Law  Review,  513. 

Mechanics'  Liens. 

"How  to  Draw  Notices  of  Mechanics' 
Liens." — 23  Bench  and  Bar,  13. 


Parishes. 

"The  Sale  of  Parish  Property."— 74 
Justice  of  the  Peace,  590. 

Pensions. 

"The  Pension  Carnival:  Favorite 
Frauds  for  Tricking  the  Treasury." — 
21  The  World's  Work,  13917. 

Pleading. 

"A  Bill  for  an  Act  Concerning  Plead- 
ings."— 5  Illinois  Law  Review,  364. 

Practice  and  Procedure. 

"Recent  Cases  on  Summary  Jurisdic- 
tion Practice." — 74  Justice  of  the  Peace, 
590. 

"Revision  of  Court  Procedure  in  Illi- 
nois— A  Symposium  of  Judges." — 5 
Illinois  Law  Review,  350. 

"A  Proposed  Judicature  Act  for  Cook 
County." — 5  Illinois  Law  Review,  336. 

Principal  and  Agent 

"Wrongful  Application  of  Another's 
Money  by  a  Defaulting  Trustee  or 
Agent."— 59  University  of  Pennsylvania 
Law  Review,  225. 

Public  Lands. 

"Southern  Pacific  Lands." — 3  Lawyer 
&  Banker,  451. 

Public  Policy. 

"Some  Late  Workings  of  the  Doctrine 
of  Public  Policy." — 44  American  Law 
Review,  551. 

Race  Suicide. 

"A  Neglected  Factor  in  Race  Sui- 
cide."—25  Political  Science  Quarterly, 
638. 

Railroads. 

"Masters  of  Capital  in  America :  The 
Inevitable  Railroad  Monopoly."— 36  Mc- 
Clure's  Magazine,  3. 

Rates. 

"Charter  Contracts  and  the  Regula- 
tion of  Rates." — 9  Michigan  Law  Re- 
view, 225. 


"The  Law  Relating  to  Support."— 32 
Australian  Law  Times,  39. 

Mortgage. 

"The  Mortgage  Recording  Tax."— 25 
Political  Science  Quarterly,  609. 


"The  California  Senatorial  Situ- 
ation."— 3  Lawyer  &  Banker,  423. 

Taxes. 

"Illinois  Central  Tax  Case."--«  Na- 
tional Corporation  Reporter,  534. 

Wills. 

"Conditions  in  Will  as  to  Consents  to 
Marriage." — 32  Australian  Law  Times, 
37. 


Digitized  by  Google 


Regulating  Attorneys. — We  are  indebted 
to  William  M.  McCrea,  Esq.,  of  Salt 
Lake  City,  for  the  following  interesting 
extracts  from  a  statute  passed  by  the 
Utah  territorial  legislature  in  1852,  and 
entitled,  "An  Act  for  the  Regulation  of 
Attorneys :" 

"Sec.  2.  No  person  or  persons  employ- 
ing counsel  in  any  of  the  courts  of  this 
territory  shall  be  compelled  by  any  pro- 
cess of  law  to  pay  the  counsel  so  em- 
ployed, for  any  services  rendered  as 
counsel,  before  or  after,  or  during  the 
process  of  trial  in  the  case." 

"Sec.  5.  Any  attorney  or  person  assum- 
ing to  appear  before  any  court  in  this 
territory,  in  any  cause  whatever,  shall 
present  all  the  facts  in  the  case,  whether 
they  are  calculated  to  make  against  his 
client  or  not,  of  which  he  is  in  possession, 
and  shall  present  the  best  evidence  that 
he  can  in  the  case  to  the  intent  that  the 
true  state  of  the  case  in  litigation  may 
be  presented  before  the  court,  and  for  a 
failure  to  do  so,  or  to  comply  with  all  the 
requirements  of  this  act,  shall  be  liable 
to  all  the  penalty  hereinbefore  provided 
for,  and  the  further  penalty  of  not  less 
than  $1  at  the  discretion  of  the  court." 

In  1854  the  legislature  further  decided 
that  "no  laws  nor  parts  of  laws  shall  be 
read,  argued,  cited,  or  adopted  in  any 
court,  during  any  trial,  except  those  en- 
acted by  the  governor  and  legislative 
assembly  of  this  territory,  and  those 
passed  by  the  Congress  of  the  United 
States  when  applicable;  and  no  report, 
decision,  or  doings  of  any  court  shall  be 
read,  argued,  cited,  or  adopted  as  prece- 
dent in  any  other  trial." 

Have  Minds,  if  not  Souls.  — A  headnote 
appended  to  the  report  of  a  case  in  a 
recent  publication  consists  of  the  fol- 


lowing definition :  "A  corporation  is  an 
intellectual  body  created  by  law." 

Had  Hopes. — In  Myers  v.  Pickett,  1 
Hill,  Eq.  35,  O'Neall,  J.,  in  applying  the 
rule  in  Shelley's  Case,  said:  "Notwith- 
standing I  am  not  well  satisfied  with 
either  the  justice  or  the  reason  of  the 
rule,  yet  I  must  be  content  to  say,  Ita 
lex  scrip ta,  and  console  myself  by  what 
is  said  by  one  of  the  great  masters  of 
the  science  of  the  common  law,  'that  at 
some  other  time,  in  some  other  place, 
and  on  some  other  occasion,  the  wisdom 
of  the  rule  may  appear.'  " 

Do  it  Quick. — The  plaintiff  obtained 
judgment  against  the  defendant  for  $150 
in  an  action  brought  before  a  justice  of 
the  peace  in  Kansas.  The  defendant, 
without  consulting  his  attorney,  paid  the 
amount  into  the  justice's  court,  after  his 
attorney  had  filed  notice  of  appeal  to  the 
district  court,  and  in  the  meantime  the 
justice  had  paid  the  amount  to  the  plain- 
tiff. In  his  transcript  to  the  district  court 
the  justice  made  this  explanation  of  the 
transaction : 

"By  an  order  from  Attorney  Smith 
through  and  by  defendant  Jones  verbally 
the  court  is  ordered  indirectly  to  get  the 
money  paid  out  from  the  above  judgment 
back  into  court  &  do  it  quick.  Having 
been  and  always  being  subject  to  the  at- 
torneys, the  court  now,  this  p.  m.  Sept. 
21st  orders  both  plaintiff  and  his  attor- 
ney to  return  all  funds  immediately  into 
court." 

Weary  of  Well  Doing. — A  notice  of  sale 
of  property  to  satisfy  an  agister's  lien, 
recently  posted  in  a  Kansas  city,  de- 
scribes the  property  and  the  reasons  for 
making  the  sale,  in  this  felicitous  man- 
ner: 
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One  mare,  age  unknown,  color  gray, 
weight  about  900  pounds;  One  top  bug- 
gy and  one  set  of  double  harness,  or  so 
much  thereof  as  will  pay  the  reasonable 
charges  and  expenses  for  the  feed  and 
care  bestowed  upon  said  property,  said 
sale  being  for  the  purpose  of  paying  said 
reasonable  charges  and  expenses  for  the 
feed  and  care  bestowed  upon  said  prop- 
erty, including  the  expense  of  said  sale 
and  incident  thereto,  due,  accrued  and 
accruing,  said  property  being  the  prop- 
erty, presumably,  of  the  world  famous 
renowned  and  omnipresent  John  Doe. 
who  placed  said  property  in  the  care  and 
keeping  and  submitted  the  same  to  the 
tender  mercies  of  the  undersigned  at 
some  date  during  the  early  part  of  the 
present  Century,  at  the  same  time  leav- 
ing with  the  undersigned  his  solemn 
promise  that  he  would  return  and  claim 
his  property  and  pay  the  reasonable 
charges  of  the  undersigned  for  feeding, 
sheltering  and  caring  therefor,  which 
said  property,  together  with  the  said 
solemn  promise  of  the  said  owner,  is 
still  in  the  care  and  keeping  of  the  un- 
dersigned who,  having  troubles  of  his 
own  would  fain  be  relieved  of  the  care 
and  custody  of  said  property  and  of  the 
said  solemn  promise  of  the  said  owner 
thereof. 

WHEREFORE,  the  undersigned, 
hereby  gives  notice  to  all  the  world,  in- 
cluding the  owner  of  said  property,  that 
he  will  sell  said  property,  as  above  stat- 
ed, and  he  hereby  prays  that  all  mankind 
who  may  be  in  need  of  such  property 
may  be  present  in  their  own  proper  per- 
sons at  the  time  and  place  of  said  sale, 
there  and  then  to  bid  upon  said  proper- 
ty, to  the  end  that  the  undersigned  may 
not  suffer  serious  loss  as  a  result  of  his 
kindness  in  feeding,  sheltering  and  car- 
ing for  said  property  during  the  tem- 
porary absence  of  the  owner  thereof. 
'  WHEREOF,  fail  not  at  your  peril. 

A  Poetic  Conveyance. — We  are  indebted 
to  Mr.  L.  R.  Atkins,  of  Chicago,  for  an 
account  of  the  following  quaint  and  cu- 
rious deed :  In  book  40  Records  of  Deeds, 
in  the  circuit  clerk's  office  at  Virginia, 
Illinois,  is  a  quaint  reminder  of  the  late 
J.  Henry  Shaw,  a  brilliant  lawyer  and 
author,  who  represented  Cass  county  in 


the  legislature  in  the  early  eighties,  dying 
suddenly  of  heart  failure  while  at  the 
capital  in  1884. 

The  gifted  but  unfortunate  statesman 
was  a  protege  of  War  Governor  Richard 
Yates,  a  contemporary  and  friend  of  Lin- 
coln, and  had  a  meteoric  career,  which  is 
a  matter  of  history.  The  fatal  love  of 
strong  drink  caused  an  estrangement 
from  his  family,  and  his  last  years  were 
melancholy.  The  pathetic  instrument  ap- 
pended was  filed  for  record  August  9, 
1881: 

J.  Henry  Shaw  to  Charles  E.  Wyman. 

I,  J.  Henry  Shaw,  the  grantor,  herein, 
Who  live  at  Beardstown,  Cass  county, 
within, 

For  Seven  Hundred  Dollars  to  me  paid 
to-day, 

To  Charles  E.  Wyman  do  sell  and  con- 
vey, 

Lot  Two  (2)  in  Block  Forty  (40),  said 
county  and  town, 
Where   Illinois  river  flows  placidly 
down, 

And  warrant  the  title  forever  and  aye, 
Waiving  homestead  and  mansion  both 
a  good-bye, 
And  pledging  this  deed  is  valid  in  law,  I 
add  herewith  my  signature 

J.  Henry  Shaw. 

(Seal) 

July  25,  1881. 
I,   Sylvester   Emmons,   who   lives  at 
Beardstown, 
Justice  of  the  Peace  of  fame  and  re- 
nown, 

Of  the  County  of  Cass,  and  Illinois  state, 
Do  certify  here  that  on  this  same  date, 
One  J.  Henry  Shaw  to  me  did  make 
known  • 
That  the  deed  above  and  name  were 
his  own — 
And  he  stated  he  sealed  and  delivered 
the  same 

Voluntarily,  freely,  and  never  would 
claim 

His  homestead  therein ;  but  left  all  alone, 
Turned  his  face  to  the  street  and  his 
back  to  his  home. 

S.  Emmons,  J.  P. 

(Seal) 
Aug.  1.  1881. 
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Grand  Jury  Indicted  Foreman.  —Among 
the  indictments  brought  in  for  gambling 
by  the  recent  grand  jury,  one  is  against 
J.  C.  Ross;  a  prominent  merchant  of 
Gulfport,  Mississippi,  who  was  foreman 
of  the  jury.  In  some  manner,  in  signing 
the  indictment,  Mr.  Ross's  name  was 
written  in  the  body  of  the  indictment, 
and,  before  the  mistake  was  discovered, 
the  grand  jury  had  adjourned  and  there 
was  no  way  to  remedy  the  defect.  Ross 
was  arrested  and  made  to  give  bond  for 
his  appearance,  but  when  the  case  is 
brought  up  for  trial  at  the  next  term  of 
court  the  district  attorney  will  dismiss 
the  case.  The  individual  against  whom 
the  indictment  was  intended  is  free. 

Badly  Scared. — In  a  Missouri  nisi  prius 
court  recently  a  suit  was  in  progress  in 
which  the  plaintiff  was  seeking  to  recover 
for  services  rendered  and  material  fur- 
nished. During  the  trial  the  attorneys 
for  the  defense  had  made  frequent  al- 
lusions in  regard  to  the  reputation  of  the 
plaintiff,  but  had  introduced  no  evidence 
on  that  point.  It  was  a  very  warm  day, 
and  the  attorney  for  the  defendant  had 
retired  to  an  adjoining  room,  where  he 
had  removed  his  coat  and  waistcoat  and 
was  enjoying  a  calm,  cool  smoke  while 
one  of  the  attorneys  for  the  plaintiff  was 
making  his  closing  argument  to  the  jury. 
The  other  attorney  for  the  plaintiff  was 
sitting  in  the  witness  stand.    During  his 


argument  the  plaintiff's  lawyer  said: 
"They  have  insinuated  throughout  the 
trial  that  the  plaintiff  does  not  bear  a 
good  reputation,  but  they  are  unable  to 
bring  any  witness  from  the  county  into 
the  court  to  testify  that  his  reputation 
is  not  good."  Defendant's  attorney, 
hearing  this  statement,  rushed  into  the 
court  room  in  his  negligee  attire  and 
shouted :  "I'll  bet  you  $100  that  we  can." 
Plaintiff's  attorney,  who  was  occupying 
the  witness  stand,  called  out,  "I'll  take 
that!"  After  the  court  had  sufficiently 
reprimanded  the  offending  lawyers  for 
their  misconduct,  and  everything  had 
quieted  down  again,  the  attorney  who 
was  addressing  the  jury  turned  to  them 
and  said :  "Gentlemen,  I  take  it  that 
when  a  lawyer  gets  to  running  around 
the  court  room  without  any  clothing,  he's 
mighty  badly  scared." 

From  Pathos  to  Pigs.— In  Chappell  v. 

Ellis,  123  N.  C.  259,  68  Am.  St.  Rep. 
822,  31  S.  E.  709,  involving  the  doctrine 
of  "mental  anguish,"  the  court,  in  dis- 
tinguishing a  case  pressed  upon  its  atten- 
tion, makes  the  following  startling  com- 
parison :  "The  anguish  of  a  mother  bend- 
ing over  the  body  of  her  child,  every  lock 
of  whose  sunny  hair  is  entwined  with  a 
heartstring,  and  kissing  the  cold  lips  that 
are  closed  forever,  cannot  come  within 
the  range  of  comparison  with  any  men- 
tal suffering  caused  by  the  loss  of  a  pig." 


Perhaps  the  better  course  is,  to  make  the  rich  pay, 
and  let  the  deserving  and  impoverished  poor,  the  in- 
digent widow  and  helpless  orphan  go  free.  Not  only 
do  not  ask,  but  do  not  consent  to  receive  fees  from 
them.  The  Lord  is  their  treasurer,  and  will  pay  their 
debts  abundantly.— David  Paul  Brown  in  The  Forum. 
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Tennessee's  Former  Chief  Justice 

WILLIAM  Dwight  Beard,  states  the  March,  1860,  to  Amelia  Henderson  who 

resolutions  prepared  by  the  com-  survives  him. 

mittee  of  the  Memphis  bar,  was  The  inspiration  of  Judge  Beard's  life 

born  at  Princeton,  Kentucky,  October  25,  and  the  mainspring  of  his  noblest  ef- 

1835,  where  he  resided  until  fifteen  years  forts  were  the  many  years  of  compan- 

of  age,  when  his  parents  removed  to  ionship  with  his  bride  of  1860. 


Lebanon,  Tennes- 
see. His  father,  the 
Reverend  Richard 
Beard,  was  a  min- 
ister of  the  Cum- 
berland Presbyte- 
rian Church,  at 
Lebanon,  Tennes- 
see, and  at  the 
head  of  the  Theo- 
logical  Depart- 
m  en  t  of  Cum- 
berland University 
until  his  death. 

The  son  grad- 
uated in  the  Aca- 
demic Department, 
and  then,  1860,  in 
the  Law  Depart- 
ment of  Cumber- 
land University  at 
that  time  the  most 
noted  law  school 
of  the  country, 
and  alma  mater  of 
man)'  jjreat  law- 
yers. He  breathed 
its  atmosphere  of 
letters  and  of  law, 
and  his  writings  of  after  years,  espe- 
cially his  written  reports  of  cases,  were 
admirable  for  clearness,  precision  of  lan- 
guage, literary  style,  and  excellence. 

After  his  graduation  he  began  prac- 
tice at  Lexington,  Missouri.  He  was 
married  at  Lexington  on  the  22d  of 
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In  April  of  the 
same  year  he 
moved  to  Mem- 
p  h  i  s,  Tennessee, 
which  became  his 
home  until  his 
death,  and  began 
the  practice  there. 

In  May,  1862,  he 
joined  the  Confed- 
erate Army,  and 
was  invited  by 
General  A.  P. 
Stewart,  who  had 
been  professor  of 
mathematics  at 
Cumberland  Uni- 
versity, to  serve 
upon  his  staff, 
which  he  accepted, 
and  served  with 
General  Stewart 
until  the  summer 
of  1863.  He  was 
then  transferred  to 
the  Trans-Missis- 
sippi department, 
and  was  appointed 
by  General  Jo 
Shelby  to  the  office  of  assistant  adjutant 
general  on  his  staff,  and  served  in  that 
capacity  until  1864.  He  was  severely 
wounded  at  the  battle  of  Westport,  and 
disabled  from  service  until  a  short  time 
before  the  surrender,  in  1865,  when  he 
was  paroled  with  his  command. 
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It  is  related  of  him  that  while  serving 
on  General  Stewart's  staff  his  yearning  to 
see  his  wife,  then  in  St  Louis,  was  so 
great  that  he  obtained  leave  of  absence, 
donned  citizen's  clothes,  and  joined  his 
wife  in  St.  Louis.  While  dining  with  her 
at  the  hotel,  he  was  recognized  by  Colonel 
Crittenden,  of  the  Federal  Army,  after- 
wards governor  of  Missouri,  and  a  friend 
of  his  wife's  family,  who,  greatly  to  his 
credit,  warned  him  by  note  to  leave  at 
once,  as  his  presence  was  known  and  that 
he  would  be  arrested  and  tried  as  a  spy. 
He  lost  no  time  in  leaving. 

The  war  being  ended,  he  returned  to 
Memphis  and  resumed  the  practice  of 
law. 

He  was  in  partnership  with  Major  W. 
P.  Wilson,  the  firm  being  Wilson  & 
Beard,  and  subsequently  with  Judge  J. 
W.  Clapp,  as  Clapp  &  Beard,  and  upon 
Judge  Clapp's  retirement,  his  son,  Lucas 
Clapp,  was  a  partner,  and  the  firm  be- 
came Beard  &  Clapp. 

On  the  death  of  Honorable  W.  C. 
Folkes  in  1890,  Judge  Beard  was  ap- 
pointed to  fill  the  vacancy  upon  the  bench 
of  tHe  supreme  court  of  Tennessee  and 
served  to  the  end  of  that  term  to  the  next 
general  election. 

In  1891  he  was  appointed  chancellor  of 
the  chancery  court  of  Memphis,  Tennes- 
see, and  served  upon  this  bench  until 
1894,  when  he  was  elected  a  justice  of  the 
supreme  court  of  Tennessee.  In  1902  he 
was  re-elected,  and  then  was  made  chief 
justice  of  the  supreme  court  of  Tennes- 
see. 

In  1904  he  was  a  delegate  to  the  Uni- 
versal Congress  of  Lawyers  and  Jurists, 
and  served  in  this  convention  at  St. 
Louis. 

He  served  as  chief  justice  of  Tennes- 
see until  his  re-election  to  this  bench  in 
1910,  when  he  declined  a  re-election  to 
the  chief  justiceship,  and  Judge  Shields 
was  elected  to  the  place. 

On  the  7th  of  December,  1910,  while 
the  supreme  court  was  holding  its  term 
at  Nashville,  Tennessee,  after  enjoying 
his  breakfast  and  seeming  to  be  in  the 
best  of  health  and  spirits,  he  was  stricken 
in  his  room  and  died  suddenly, — sup- 
posedly from  the  bursting  of  a  blood  ves- 
sel of  the  head. 

Judge  Beard  was  one  of  the  state's 


ablest  jurists.  He  was  fearless  in  the 
discharge  of  his  duty,  and  his  reputation 
was  more  than  state  wide. 

He  was  a  most  lovable  man  and  was 
personally  very  popular  all  over  the  state, 
particularly  with  the  bar,  to  whom  his 
never  failing  courtesy  and  kindly  consid- 
eration had  very  much  endeared  him. 

In  the  death  of  Penoyer  L.  Sherman 
on  January  4th,  Chicago  lost  one  of  its 
oldest  lawyers. 

Mr.  Sherman  was  born  in  Onondaga 
county,  New  York.  He  attended  the 
famous  Pompey  Academy,  and  gradu- 
ated from  Hamilton  College  in  the  class 
of  '51. 

Mr.  Sherman  selected  Chicago  for  the 
practice  of  his  profession,  says  the  In- 
ter-Ocean, and  arrived  there  in  1853. 
The  city  then  had  50,000  people,  was 
built  on  stilts  and  "no  Bottom"  signs 
were  to  be  seen  in  the  middle  of  streets, 
but  it  was  growing  rapidly  and  was  so 
full  of  prospective  settlers  that  every- 
one greeted  everyone  else  with  the 
query:  "Hello,  stranger!  Where  do 
you  hail  from?"  Mr.  Sherman  entered 
the  law  office  of  Collins  &  Williams. 
The  next  year  he  was  admitted  to  the 
Illinois  bar  and  began  practice. 

As  a  lawyer  he  was  an  excellent  ex- 
ample of  what  may  be  called  the  old- 
fashioned  general  practitioner,  in  con- 
trast with  the  present  age  of  special- 
ists. He  was  a  student  and  reader  al- 
ways, and  his  briefs  were  models  of  clas- 
sical English.  In  middle  life  he  served 
many  years  as  master  in  chancery  of  the 
superior  court,  a  position  for  which  his 
judicial  habit  of  mind  eminently  fitted 
him,  and  he  will  be  remembered  by  the 
older  Chicago  lawyers  as  one  of  the  best 
masters  in  the  legal  history  of  the  city. 
It  is  said  of  him  that  his  findings  were 
almost  invariably  confirmed  by  the  court 
and  almost  without  exception  stood  the 
test  of  appeal.  Mr.  Sherman  had  offices 
for  a  generation  in  the  Ashland  block, — 
both  the  original  one  and  the  one  built 
after  the  fire, — and  many  a  Chicago  law- 
yer has  grateful  memories  of  them,  for 
Mr.  Sherman  was  never  too  busy  to 
thrash  out  a  difficult  case  with  a  young 
lawyer  and  give  him  the  benefit  of  his 
wide  reading  and  study  of  the  law. 
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Oklah  oma's  Blind  Lawyer  Senator 


ONG  before  his  first 
term  of  office  as  Senator 
had  expired,  the  entire 
country  had  learned  two 
interesting  things  about 
Thomas  Pryor  Gore,  the 
blind  man  sent  by  Okla- 
homa to  the  United 
States  Senate.  One  was  the  marvelous 
amount  of  well-digested  and  well-mar- 
shaled information  acquired  during  that 
sightless  life;  the  other  was  that  he  pos- 
sessed a  courage  and  integrity  that  made 
him  a  valuable 
servant  of  the  na- 
tion, even  more 
than  of  his  party 
or  his  state. 

Born  forty  years 
ago,  among  the 
hills  that  divide 
the  Tombigbee  and 
the  Mississippi 
rivers,  he  grew  up 
among  the  creeks 
and  pines. 

"At  the  age 
of  eight  years," 
writes  Mr.  James 
Creelman  in  a  bio- 
graphical sketch  of 
Senator  Gore,  pub- 
lished in  volume 
21,  No.  5,  of  Pear- 
son's Magazine, 
"the  boy's  left  eye 
was  blinded  by 
an  accidental  blow 
f  rom  a  stick. 
Three  years  later 
he  was  employed 

as  a  page  in  the  Mississippi  senate,  and 
boarded  at  the  house  of  Senator  J.  Z. 
George,  in  Jackson.  One  day  while 
playing  with  a  crossbow,  an  arrow  en- 
tered his  right  eye  and  destroyed  his 
sight.  As  the  wounded  lad  was  carried 
home  he  stretched  out  his  hands  and 
moaned,  'Don't  tell  my  mother.  Please 
don't  tell  my  mother.'  " 

"It  would  be  harder  to  find  a  darker 
prospect  in  life  than  that  which  confront- 
ed the  blind  Mississippi  boy.  But  in 
spite  of  his  affliction  young  Gore  man- 
aged to  stand  at  the  head  of  his  class 


THOMAS  PRYOR  GORE 


in  school  and  at  the  age  of  seventeen 
years  entered  the  Normal  school. 

"The  great  power  which  he  dis- 
played as  a  debater  brought  him  invi- 
tations to  address  farmer's  picnics  and 
political  gatherings.  He  had  to  be  led 
about  among  the  crowds,  but  he  devel- 
oped a  remarkable  power  over  his  audi- 
ences. While  the  multitudes  roared  at 
the  sight  of  a  blind  man  tragically  pro- 
testing against  existing  conditions  or 
tossing  oratorical  rainbow  dust  in  the 
air,  he  studied  the  tones  of  their  voices, 

imagined  the  look 
in  their  faces,  and 
planned  how  he 
might  make  them 
political  prisoners 
of  his  tongue. 

"In  September, 
1891,  he  went  to 
the  Law  School  at 
Cumberland  Uni- 
versity, Tennessee, 
and  was  one  of  the 
leading  six  stu- 
dents in  a  class  of 
forty-two.  After 
a  two  years'  effort 
to  earn  a  living  as 
a  lawyer  in  the 
place  of  his  birth. 
Gore  decided  to  go 
to  Texas.  The  fact 
that  he  was  com- 
pletely blind,  and- 
did  not  know  a  sin- 
gle person  in  that 
great  state,  could 
not  daunt  him. 
There  he  made 
political  speeches,  but  found  no  chance 
to  practise  law. 

"The  voice  of  Oklahoma  called  loudly 
to  the  blind  man  in  Texas.  With  state- 
hood there  would  he  two  new  United 
States  Senators.  There  was  welcome 
and  enterprise  in  the  spirit  of  Oklahoma, 
and  the  prairie  dwellers  might  follow 
even  a  blind  leader.  He  thrilled  at  the 
thought  of  it.  In  July,  1901,  the  blind 
lawyer  and  his  brother  went  to  the  new 
land,  driving  45  miles  in  a  wagon  to 
Fort  Sill.  Failing  to  draw  a  land  claim, 
the  Gores  moved  out  4  miles  to  Lawton, 
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an  encampment  on  the  open  prairie.  In 
1902,  Mr.  Gore  was  elected  to  the  terri- 
torial senate.  On  December  27th,  1900, 
he  married  Miss  Nina  Kay.  Mrs.  Gore 
took  the  place  of  his  eyes.  She  devoted- 
ly accompanied  him  on  his  campaign 
tours. 

"Gore  fought  hard  for  Oklahoma's  ad- 
mission to  the  Union.  No  man  was 
more  active  in  the  agitation.  But  he 
would  not  go  to  the  national  capital. 

"I  won't  go  to  Washington  till  I  go 
with  the  right  to  speak  and  vote  in  the 
Senate,"  he  said  to  his  friends. 

"The  statehood  bill  was  passed  by 
Congress  in  1906.  It  was  a  tragic  thing 
to  see  a  blind  man  harassed  by  poverty, 
fighting  for  the  senatorship  against  his 
rich  rivals,  one  a  banker  and  the  other 
a  lawyer.  His  friends  wanted  him  to 
abandon  his  ambition  for  a  time,  and 
run  for  Congress.  'It  is  the  Senate  or 
nothing,'  he  replied." 

At  last,  on  his  thirty-seventh  birthday, 
the  legislature  of  Oklahoma  fulfilled  his 
life-long  ambition  by  naming  him  as  one 
of  the  Senators  of  the  new  state. 


Successful  Montana  Lawyer  Dies. 

Honorable  William  Wirt  Dixon  died 
at  Los  Angeles,  California,  some  weeks 
since,  in  the  seventy-third  year  of  his 
age. 

Judge  Dixon  had  practised  in  Iowa, 
Tennessee,  Arkansas,  Nevada,  and  fi- 
nally in  Montana.  He  was  a  member  of 
both  constitutional  conventions  of  the 
state  of  Montana,  was  president  of  the 
Montana  State  Bar  Association  from 
1887  to  1891,  and  was  a  representative 
in  the  Fifty-second  Congress  from  Mon- 
tana. In  his  law  practice  he  was  promi- 
nently connected  with  the  most  notable 
litigation  in  the  state;  he  represented  the 
proponents  of  the  will  in  the  famous 
Davis  Will  Case.  For  many  years  he 
was  chief  counsel  for  the  interests  repre- 
sented by  the  late  Marcus  Daly.  He 
was  a  member  of  the  American  Bar  As- 
sociation, and  at  the  time  of  his  retire- 
ment from  the  active  practice  of  the  law 
was  considered  the  best  lawyer  in  the 
state. 


Kansas'  Attorney  General. 


Honorable 
John  S.  Daw- 
son is  the 
m  a  n  whom 
Kansas  has 
selected  for 
her  new  At- 
torney Gen- 
eral. He  has 
received  thor- 
ough train- 
ing in  the  line 
of  his  new 
position,  hav- 
ing served 
for  eight 
years  under 
preceding  at- 
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torney  generals  of  Kansas.  As  chief 
clerk,  and  later  as  special  assistant,  to 
Attorney  General  C.  C.  Coleman,  of 
Kansas,  Dawson  resurrected,  by  hard 
digging,  a  great  many  defunct  school 
districts  which  had  died  owing  the  state 
big  sums  of  money.  And  in  addition  to 
bringing  in  those  old  boom-day  loans  he 
put  an  end  to  a  practice  that  had  arisen 
of  selling  off  school  lands  far  below  their 
value.  Promoted  in  1907,  after  five 
years  of  hard  work,  to  first  assistant,  he 
did  much  of  the  work  in  connection  with 
the  famous  brewery  ouster  suits  by 
which  Kansas  got  rid  of  brewery  control 
of  law-breaking  properties  throughout 
the  state.  After  some  months  of  service 
as  private  secretary  to  Governor  Stubbs, 
he  was  appointed  attorney  to  the  state 
board  of  railroad  commissioners,  a  new 
position  that  has  developed  a  special  line 
of  work.  He  will  continue  to  hold  that 
position  until  next  spring,  when  he  takes 
up  his  work  as  Attorney  General. 

It  is  twenty-six  years  since  the  Attor- 
ney General  elect  of  Kansas  left  Scot- 
land, his  birthplace,  and  the  Robert  Gor- 
don's College,  at  Aberdeen.  On  coming 
to  Kansas  he  was  for  some  time  a  stu- 
dent at  Salina  Normal  University.  After 
a  mixture  of  law  reading,  school  teach- 
ing, and  newspaper  work,  he  was  admit- 
ted to  the  bar  in  1898.  Like  others  of 
the  younger  men  in  Kansas  politics,  he 
received  his  law  degree  at  Washburn 
Law  School,  at  the  state  capitol. 
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"The  state  officers  are  for  the  serving 
of  the  people,"  is  generally  believed  to 
be  one  of  Dawson's  moving  maxims.  It 
is  well  illustrated  in  his  appearance  as  an 
attorney  of  the  Kansas  Board  of  Rail- 
road Commissioners  before  the  Interstate 
Commerce  Commission,  in  the  present 
hearing  on  shipping  rates.  It  is  along 
this  line  that  some  of  Mr.  Dawson's  best 
work  may  be  expected  in  the  future. 

Jose  M.  Figueras-Chiques,  a  justice 
of  the  supreme  court  at  San  Juan,  Porto 
Rico,  died  recently  in  that  place.  He 
was  born  in  San  Juan,  January  30,  1851. 
He  was  educated  in  the  University  of 
Santiago  de  Galicia,  Spain,  and  became  a 
licentiate  in  civil  and  canonical  law  at 
Madrid  in  1879.  From  then  until  1892 
he  practised  law  in  San  Juan.  From 
1892  to  1895  he  was  connected  with  the 
Audencia  territory,  Santiago  de  Cuba, 
first  as  secretary  and  later  as  assistant 
prosecuting  attorney,  and  in  1895  he 
became  a  judge  of  the  First  Instance 
at  May  ague*.  He  was  a  judge  of 
the  Audencia  de  lo  Criminal  at  Maya- 
guez  when  he  was  appointed  prose- 
cuting attorney  of  the  Audencia  Maya- 
guez  by  Major  General  James  H. 
Wilson.  He  then  received  a  military  ap- 
pointment to  the  supreme  court  of  Porto 
Rico,  retaining  the  position  under  the 
provisional  government  until  1900,  con- 
tinuing under  presidential  appointment. 

Cephas  Brainerd,  a  New  York  attor- 
ney who  was  an  authority  on  interna- 
tional law,  died  recently  at  his  home  in 
New  York  city.  He  had  long  been  a 
prominent  member  of  the  New  York 
bar,  and  held  the  chairmanship  of  the 
Bar  Association  committee  on  amend- 
ment of  the  law.  For  years  he  had 
been  interested  in  reform  movements 
and  was  especially  active  in  prison  re- 
form work. 

Martin  W.  Littleton,  just  elected  to 
Congress,  has  quit  the  New  York  law- 


firm  of  O'Brien,  Boardman,  Piatt,  &  Lit- 
tleton. The  firm  is  counsel  for  the 
United  States  Express  Company  and 
other  carriers,  as  well  as  for  other  cor- 
porations. 

"I  feel  the  responsibilities  I  am  to  as- 
sume forbid  my  staying  in  the  firm,  in 
justice  to  the  obligations  of  the  firm  to 
its  clients.  So  I  am  getting  out  now 
instead  of  waiting  till  I  go  to  Congress 
next  March."  Mr.  Littleton  is  to  urge 
the  passage  of  a  parcels  post  act  in  Con- 
gress. The  Express  companies  have 
fought  such  an  act. 

YVe  hear  much  of  "special  interest" 
legislators  in  these  days,  observes  the 
St.  Louis  Republic,  and  it  must  in  can- 
dor be  admitted  that  specimens  are  all 
too  numerous.  It  is  inspiriting,  there- 
fore, to  come  upon  such  an  item  as  that 
which  chronicled  the  withdrawal  of  Mar- 
tin W.  Littleton,  Congressman  elect, 
from  his  New  York  law  firm,  in  order 
that  he  should  be  free  from  all  "entang- 
ling alliances"  in  his  work  as  a  legislator. 

It  is  obvious  that  this  plan  cannot  be 
carried  out  in  every  case.  The  business 
man,  elected  to  Congress,  cannot  sell  out 
his  business;  the.  labor  unionist  cannot 
leave  his  union.  The  value  of  Mr.  Lit- 
tleton's act  is  not  as  a  precedent  for  oth- 
er men  to  follow ;  it  is  rather  as  an  in- 
dication of  the  spirit  which  a  man  of 
exceptional  personal  force  and  power  of 
utterance  brings  to  the  performance  of  a 
legislator's  task  at  a  time  in  the  nation's 
history  when  there  is  a  special  need  of 
clean  hands  and  straight  thinking  in  leg- 
islative halls. 

Missourians  who  know  their  state's 
history  will  think  of  the  day  when  Thom- 
as H.  Benton  called  together  in  St.  Louis 
his  client  in  the  land-grant  litigation, 
which  was  the  most  profitable  branch  of 
practice  in  his  time,  and  told  them  that 
he  was  going  to  Washington  as  Senator, 
that  as  such  he  would  have  to  pass  on 
matters  affecting  their  interests,  and  that 
he  could  therefore  represent  them  no 
longer. 
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Wanted  Particulars. —"Would  you  de- 
fend a  crook,  if  you  knew  positively 
that  he  was  guilty  of  the  crime  with 
which  he  was  charged?" 

"Well,  it  would  depend,"  replied  the 
lawyer.  "What  charge  do  you  expect 
them  to  lodge  against  you?" — Record- 
Herald. 

Where  the  Oedit  Lay.  —  Litigant  — 
"Your  fee  is  outrageous.  Why,  it's 
more  than  three  fourths  of  what  I  re- 
covered." 

Lawyer — "I  furnished  the  skill  and 
the  legal  learning  for  your  case." 

Litigant — "But  I  furnished  the  case." 

Lawyer — "Oh,  anybody  can  fall  down 
a  coal  hole." — Boston  Transcript. 

Won  Out.— She— The  lawyers  got 
most  of  the  estate. 

He — Didn't  the  widow  get  anything? 

She — Oh !  yes,  she  got  one  of  the  law- 
yers—Buffalo News. 

In  London. — The  suffragette  lady  had 


It's  a  Ripper. — Here  is  another  of  those 
traditional  English  jokes,  of  the  "good 
story"  class,  reverently  scissored  from 
the  London  Express: 

Mr.  Douglas  Grand,  who  was  the  prin- 
cipal witness  for  the  Crown  at  the  re- 
mount trial  at  Ennis,  tells  a  good  story 
regarding  the  examination  of  one  of  the 
witnesses. 

"Did  you  sell  Major  Studdert  a 
horse?"  asked  the  counsel. 

"No,  sorr,"  replied  the  witness. 

"Did  your  father  sell  Major  Studdert 
a  horse?" 

|;No,  sorr." 

"Did  any  member  of  your  family  sell 
Major  Studdert  anything?" 

"Yes,  sorr,  I  did,"  replied  the  witness. 

"And  what  did  you  sell  Major  Stud- 
dert?" 

"I  sold  him  a  mare,"  replied  the  wit- 
ness, to  the  chagrin  of  counsel  and  the 
delight  of  the  court. 


Should  Be  Run  In.  —  When  charged 

flung  .he  fish ,     .he  pronier  and  winged  ftad  ZM^L^t 

an  innocent  bobbv  30  feet  awav.  j        .   <  iwuscii, 

the  prisoner  gazed  pensively  at  the  mag- 


an  innocent  bobby  30  feet  away 

They  brought  her  before  the  Bow 
street  magistrate,  who  regarded  her  with 
a  frosty  eye. 

"The  evidence  bears  out  the  court's 
impression  that  you  were  fully  prepared 
to  commit  this  assault,"  said  the  judge. 

"I  had  two  fishes,"  replied  the  lady, 
"and  one  smelt." 

"Is  that  a  joke?"  snapped  the  magis- 
trate. 

"I-I  got  it  from  Tit-Bits,"  stammered 
the  lady. 

"Thirty  days  for  the  assault  and  six 
months  for  the  tit-bit !"  roared  the  judge. 

And  they  led  the  unhappy  fish  dis- 
tributor to  a  dark  and  dismal  cell. — 
Cleveland  Plain  Dealer. 
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istratc,  smoothed  down  a  remnant  of 
gray  hair,  and  said: 

"Your  Honor,  man's  inhumanity  to 
man  makes  countless  thousands  mourn. 
I'm  not  as  debased  as  Swift,  as  profli- 
gate as  Byron,  as  dissipated  as  Poe,  as 
debauched  a — " 

"That  will  do!"  thundered  the  magis- 
trate. "Ten  days!  And,  officer,  take  a 
list  of  those  names  and  run  'em  in. 
They're  as  bad  a  lot  as  he  is!"— Lon- 
don Mail. 

Plucking  Victory  from  the  Jaws  of  Defeat 

— An  eminent  lawyer  was  once  cross-ex- 
amining a  very  clever  woman,  mother  of 
the  plaintiff  in  a  breach  of  promise  ac- 
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tion,  and  was  completely  worsted  in  the 
encounter  of  wits.  At  the  close,  how- 
ever, he  turned  to  the  jury  and  ex- 
claimed, "You  saw,  gentlemen,  that  even 
I  was  but  a  child  in  her  hands.  What 
must  my  client  have  been?"  By  this 
adroit  stroke  of  advocacy  he  turned  his 
failure  into  a  success. — London  Mail. 

An  Extenuating  Circumstance. — "I  pleads 
guilty  ter  stealin'  dem  melons,  jedge," 
said  the  prisoner ;  "but  I  wants  de  mercy 
er  de  court."  "On  what  grounds?" 
asked  the  judge.  "On  dese  grounds," 
replied  the  prisoner.  "I  stole  de  melons, 
but  de  sheriff  didn't  give  me  a  chance 
ter  eat  'em!" — Atlanta  Constitution. 

A  Charitable  Bequest. — A  sad  and  seedy 
individual  gained  admission  to  the  of- 
fices of  one  of  the  city's  best  known  le- 
gal firms,  and  at  last  somehow  pene- 
trated to  the  sanctum  of  the  senior  part- 
ner. 

"Well,"  asked  the  lawyer,  "what  do 
you  want?" 

The  visitor  was  nothing,  if  not  frank. 

"Half  a  dollar,"  he  said  boldly. 

The  man's  unusual  manner  caught 
the  lawyer's  curiosity. 

"There  you  are,"  he  said,  handing 
out  the  money.  "And  now  I  should  like 
to  have  you  tell  me  how  you  came  to 
fall  so  low  in  the  world." 

The  visitor  sighed.  "All  my  youth," 
he  explained,  "I  had  counted  on  inherit- 
ing something  from  my  uncle,  but  when 
he  died  he  left  all  he  had  to  an  orphan 
asylum." 

"A  philanthropist,"  commented  the 
lawver.  "What  did  his  estate  consist 
of?" 

"Ten  children,"  said  the  visitor — and 
vanished. — New  York  Weekly. 

Useless  Knowledge. — A  colored  man 
was  brought  before  a  police  judge, 
charged  with  stealing  chickens.  He 
pleaded  guilty  and  received  sentence, 
when  the  judge  asked  how  it  was  he 
managed  to  lift  those  chickens  right  un- 
der the  window  of  the  owner's  house 
when  there  was  a  dog  in  the  yard. 

"Hit  wouldn't  he  no  use,  judge,"  said 
the  man.  to  try  to  'splain  dis  thing  to  yo' 
all.    Kf  you  was  to  try  it  you  like  as  not 


would  get  yer  hide  full  of  shot  an*  get 
no  chickens,  nuther.  Ef  yo'  want  to  en- 
gage in  any  rascality,  judge,  yo'  better 
stick  to  de  bench,  whar'  yo'  am  fa- 
miliar."— The  Oklahoma  Law  Journal. 

Talcing  No  Chances.— "I  have  a  re- 
markable history,"  began  the  lady  who 
looked  like  a  possible  client. 

"To  tell  or  to  sell  ?"  inquired  the  law- 
yer cautiously.— Kansas  City  Journal. 

A  Sup  of  the  Tongue. — A  lawyer  was 
questioning  a  woman  who  was  on  the 
witness  stand,  and  she  was  going  to  say, 
"Indeed  I  do,"  with  marked  emphasis,  in 
reply  to  one  of  the  lawyer's  questions. 
Her  tongue  tripped  her  up  and  even  the 
sedate  judge  grinned  when  she  said  in 
a  high-pitched,  screeching  voice: 

"Indude  I  dee,  sir!" 

Crimsoning  with  confusion  she  said: 

"You  know  very  well  that  what  I 
meant  to  say  was  Indo  I  deed,  sir — er — 
er — you  know  what  I  mean." 

"Indeed  I  do,"  said  the  lawyer. 

"Yes,  that's  it,  sir — indee  I  dude — er 
— I  don't  know  what's  the  matter  with 
my  fool  tongue  to-day." 

He  Was  Scared. — There  used  to  be  a 
sheriff  in  a  Green  Mountain  county  of 
Vermont  who,  for  forty  years,  had 
driven  his  prisoners — murderers,  moon- 
sh  iners,  thieves — through  the  woods  in 
his  buggy  to  the  county  jail,  and  yet  who 
had  never  carried  a  revolver  nor  used  a 
pair  of  handcuffs  in  his  life.  He  had  a 
strong  hand,  a  brave  heart,  and  a  stutter. 

"Weren't  you  ever  afraid?"  someone 
asked  him  one  day. 

"W-well,  I'llow  once  I  w-wuz  MoP- 
rablc  well  skecrt,"  he  admitted  slowly. 
"I  h-heard  S-Si  P-Perkins,  the  b-barber, 
wuz  g-gonc  d-daft  an'  wuz  c-carvin'  p- 
pcople  up,  an'  I  c-calc'lated  it  wuz  my 
official  d-dooty  to  g-go  an'  arrest  him. 
So  I  w-went  d-down  to  S-Si's  shop,  an' 
w-went  in,  an'  S-Si  c-come  at  me  w-with 
a  r-razor  in  each  h-hand.  An'  then  I 
'How  I  wuz  t-tol'rable  well  skeert." 

"What  did  you  do?" 

"W-w-well,"  said  the  old  sheriff,  spit- 
ting thoughtfully  into  the  sand  box  be- 
side the  stove,  "I  wuz  s-so  s-skeert  that 
I  t-took  'em  a  a-away  from  him." — 
Everybody's. 
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Expert  Tree  Work\       fSave  Your  Trees 
Is  Immensely  Less  W$    With  The  Services 
Expensive  Than      ^     Of  The  Davey 
Cheap  Tree  WorlyLrE™^  Experts. 
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Expert  tree  work  i>  far  leal  expenaive  than  cheap  tree  work  became  expert!  wist  no  Omr  in  uaeiraa  exprrirarnl.  carry  a  complrtt 
equipment  of  nrrrta.ry  tool*,  and  -  mat  important  of  all— they  leave  your  tree*  in  practically  perfect  condition.  Your  tree*  are  not  butchered 
■tor  practiced  upon.  They  are  treated  by  thaoufKly  trained  men  who  are  ikilled  in  the  use  of  John  Davey '•  methodi  the  *»nv  mrthodt 
which  have  taved  many  tunc*  ten  thouaand  tree*  The  men  know  how,  and  ''know  how"  u  alwari  teat  expejktive  than  haphazard  cx- 
t*mment*  and  hlunden. 

The  Davey  Tree  Experts  Alone  Are  Trained  in  Tree  Surgery 

f  irat  of  all.  the  Davey  men  are  .elected  careiully.  They  are  gentlemen-  mlrflajent.  carneat.  ambitioui  and  truatworthy.  Tnit 
training  ha*  been  in  the  organization  which  created  the  tcience  of  Tree  Surgery  and  MM  developed  every  method  of  worth. 
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AN  IHHtNSl  I.AVITV  IN  A 
GIANT  OAK  TRtt 


The  Davey  Inatitute  of  Tree  Surgery 

u  maintained  by  the  company  at  very  heavy  experue  for  the  tale  purpot?  of 
bc hooting  its  men  regarding  tree  hfe.  inaecl  mraua  of  tree*,  tree  diieaara.  proper 
rrrnediea.  and  moat  important  of  all  the  theory  and  practice  of  Tree  Surgery, 
which  cannot  be  obtained  eWwherr.  They  are  tpeciauarj  in  the  treatment  of 
tree*.    There  are  no  tucrctttuJ  imitator*. 

The  tervice  of  The  Davey  Tree  Expert  Company  n  available,  eatt  of  the 
Mittouri  River  to  thote  who  deaire  quality  work  al  a  coat  which  it  not  u nrr* ■ 
unable.  Send  today  for  handtome  booklet  and  full  information.  When  you 
wntr,  tell  ut  how  roanr  Inn  you  have,  what  kind*  and  where  located 

THE  DAVEY  TREE  EXPERT  CO.  Inc..  222  Beach  St..  Kent.  Ohio. 


fHE  DEAF  CAN  HEAR 


TMt  TRtt  OPPOSITE 
A3  TMt  OAVtV  EXPERTS  LtfT  IT| 


30  DAYS 


If  you  are  denf  or  hard 
of  hearing,  do  not  fail 
to  .end  your  name  and 
•ddreti  today  and  get 
our  Electrophone  on 
HOME 
TRIAL 
It  la  •  tiny  but  powerful 
electrical  device,  a  truly 
wonderful  little  Inatru- 
mfnt,  parfacti  d  to  Mich  a 
degree  that  the  ik-afrat 
prraon  can  hear  t}ie  faint- 
eat  tourvd  and  enjoy  all  the 
pleasure,  of  church,  the- 
atre, public  t peak  t ng  or 
ordinary  conversation.  It 
Bxasrnlfte*  aoun.l  ra.tor- 


•  W.  render*  makeahlft  drum*. etc.  uaelew.  MM 
you  hear  and  gradually  reatorea  your  hearing.  Almoat 
irviaihlo  -came,  in  the  clothing  and  leave*  Loth  hand* 
free.    Over  10,009  In  una.    Enthueiaatie  te*tlmonial> 
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that  are  hard  of  hot i in*  that  there  I*  on  lt,»  market,  **  I 
tier*  tried  everything  Ui*t  I  ever  *aw  edtertltrd  " 

W  A.  BAOOIX.  Colon.  Iowa. 
"Th«*tnlx  KlretmriW.  It  a  Oodaend  for  the  deaf  With 
in*  KlaelMplinn*  I  b.»r  ordinary  conv«r>*tli<o  witluwt  an; 
Iron  ill*  and  I  could  not  and  would  not  b*  without  It  " 
JTUA  K.  TAYLOR,  t    I  Tltt-a.  K.  B. 
Get  an  Electrophone  on  SO  day.'  home  trial  and 
experience  for  youraelf  how  entity  (t  will  make  you 
MM 


hear— anywh 


-without  at  rain  or  effort.  avettrJ  cou- 


pon now  for  our  offer  and  long  tiet  of  eetrafiad  ua> 
St  all  Electropkone  Co.,  601  Stonwt  BUg.  92  Stale  Sl.Ckic.fo 
avaaavaavax*     rill  ln-Tmmr  Out  at  M all  SMMMH 

Stahnntfl|tiilC*v,Ml  Stcwrl  BUc. 92  Sute  Sfrrel.  Our*!.. 

Pleae.  tend  m*.  wtthmt  oMIctl.-n  on  my  part,  full  par- 
tlculaua  at  latu  tnlrtf  aajt'  hum'  trial  attar. 
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THE  Modern  Law 
Book  attains  its 
maximum  value  in 
the  hands  of  the  user 
only  when  it  gives 
Parallel  Refer- 
ences to  the  reports 
used.  If  you  use  the 
Lawyers  Reports 
Annotated  or  United  States  Su- 
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entire  work.  You  are  entitled  to  the  best 
there  is — insist  upon  getting  it. 
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Brains  Win:  Mechanics  Fail 

Annotations  cannot  be  turned  out  by  machinery;  they  are  the  product  of 
intelligent  brains.  Their  purpose  is  to  elucidate,  distinguish,  emphasize, 
analyze  and  classify  the  principles  established  by  the  decisions  of  the  courts. 
It  takes  a  keen  mind  trained  by  long  experience  to  produce  annotations  of 
dependable  value.  The  greater  the  mind  and  the  experience,  the  better 
the  annotations  will  be. 


Judge  Freeman's 
Life  Work 

Hon.  Abraham  Gark  Freeman  editor 
of  the  American  Slate  Reports,  has  long 
been  recognized  a*  possessing  to  a  rare 
degree  the  qualities  ol  a  great  annotator. 
For  more  than  thirty-five  rears  he  has 
been  a  prolific  writer  of  legal  treatises, 
which  include  well-known  works  on  Judg- 
ments and  on  Executions.  Most  of  his 
work  has  appeared  in  the  monographic 
note*  in  the  American  State  Reports.  His 
powers  of  clear  scientific  analysis  have  long 
been  the  object  of  admiration  wherever 
these  notes  have  been  used.  With  Mr. 
Freeman  as  editor  the  American  State 
Reports  have  bom  their  beginning  ranked 
as  the  foremost  series  of  Selected  and 
Annotated  Cases  of  the  day. 


A  Letter  From 
Justice  Haralson 

Hon.  Jonathan  Haralson.  Asaocialr  J  uaticr  of  the 
Supreme  Court  ol  Alabama  writes  in  one  of  many 
letters  reenvrtf  Ironi  every  aecuun  ui  the  country: 

"From  along  use  of  the  American  Decisions. 
American  Reports,  and  American  Stale  Reports 
I  have  to  say  that  in  my  opinion  the  series  as  a 
whole  lias  no  rival  in  useriantaa  to  the  prutrsuon. 
The  races  have  been  carefully  selected  with  a 
view  of  covering  the  largest  number  of  i 
the  annotatiocis  by  Mr.  Freeman  i 
highly  recommended  as  legal  classics. 

"By  a  long  experience  and  by  natural  ability 
Judge  Freeman  is  better  equipprd  for  the  selection 
and  annotation  of  case*  than  any  man  or  group  of 
men  of  whom  I  have  knowledge.  With  this  series 
of  Reports,  the  Reports  of  his  own  State,  and  the 
Reports  of  the  Supreme  Court  of  the  United  5 
a  lawyer  has  a  good  working  library. 

"To  (nose  not  able  to  buy  the  entire 
especially  recommend  the  American  State  ' 
which  are  in  my  opinion  the  best  set  of 
Reports  ever  published." 


Judge  for  yourself  whether  this  praise  is  deserved,  by 

American  State  Reports 


We  will  gladly  send  sample  cases  and  notes  on  request.  These 
although  furnished  free,  have  a  real  value  in  themselves,  not 
most  advertisements. 
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Criminal 
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2nd  Edition  One  Volume 
Buckram,  Price  $7.50  Del. 


The 
Bobbs-Merrill 
Company 


U.  S.  A. 


UNDERHILL  on  Criminal 
Evidence  has  been  the 
standard  work  on  this 
subject  since  the  publication  of 
the  First  Edition,  in  1898.  It  is 
indispensable  to  the  Criminal 
Judge,  the  Prosecuting  Attorney, 
and  to  any  lawyer  who  has  even 
the  slightest  practice  in  the  Crim- 
inal Courts.  Citations  are  to  the 
Official  State  Reports,  with  par- 
allel citations  to  L.R.A.,  Trinity, 
and  the  Reporter  System. 

One  Large  Volume,  1,100 
pages,  Buckram,  Price,  $7.50 
Delivered. 


STEWARTS  Legal  Medi- 
cine is  designed  to  be  a 
concise  but  comprehensive 
reference  work  for  both  Lawyers 
and  Physicians.  .  It  is  a  com- 
plete, up-to-date  treatise  on  the 
important  subject  of  Medical 
Jurisprudence,  written  in  the  light 
of  the  most  recent  developments 
in  the  science  which  it  touches. 

We  recommend  this  book 
very  highly  to  prosecuting  attor- 
neys and  any  lawyers  interested 
in  criminal  practice. 

One  Volume,  522  Pages, 
Buckr  am,  Price,  $5.00  De- 
livered. 


The 
Bobbt-Merrill 
Company 
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U.S.  A. 


Stewart's 

Legal 
Medicine 


Price  $5.00  Del. 


See  Directory  for  Buyers  on  inside  back  cover. 


Digitized  by  Google 


CRIMINAL  LAW  REFORM  NUMBER 


<  i 


[  i 


Contents 
For  March 

mi 

Case  and  Comment,  the  lawyers  magazine 

ROCHESTER.  N.  Y. 

Sketch — Prof.  Cesare  Lombroso      -       -       -       -  485 
Frontispiece—  Portrait  Prof,  Cesare  Lombroso 
English  and  American  Administration  of  Justice  - 


By  HARVEY  K  REMINGTON" 

(Illustrations  Irom  h'hotoyaphi) 

Insanity  as  a  Defense  in  Homicide  Cases 
 1  By  FRANK  H.  BOW  1 

The  Humanity  of  the  Law 

By  B.  A.  RICH 

The  Case  Against  Patrick 


491 
495 


498 


By  L.  A.  WILDER  

The  Unwritten  Law       -        -  -         -        -        -  303 


Criminal  Slang 


By  A.  M.  1 1ARVET" 


506 


By  JOSKPH  M.  SULLIVAN  

Cross-Lxamination  of  the  Perjured  Witness  -        -  509 

By  FRANCIS  L  WKLLMAN 

Symposium  of  Criminal  I  .aw  Reform   -     ^  I  I 

F.ditorial  Comment  5_L3 


SPECIAL  DEPARTMENTS 


Among  the  New  Decisions 
New  Books  and  Recent  Articles" 


Quaint  and  Curious 


517 
"523 


Judges  and  Lawyers  (Illustrations  from  Photographs*  - 
The  Humorous  Side 
Cartoons  (Advertising  Section) 

Publi»her'»  Addrcaa  and  Announcement*,  513 


!■  I 


Entered  aa  Second  CIim  Matter  January  1»,  1910.  at  tUe  Tost  Office,  at  Rochcater,  N.  Y.,  under  the  act  of  March  3.  l»7* 


Case  and  Comment  March  '11 


SPECIAL  NOTICE 


jBancroff 

l»  Son  Francisco*  ' 


Before  You  Buy 
American  State  Reports 

Read  This 

When  the  publication  of  the  Amencan  Decisions  was  begun  the  set  was  handled  as  a  subscription 
series,  and  when  the  publication  of  the  American  State  Reports  began,  this  set  was  also  handled  as  a  sub- 
scription series.    From  time  to  time,  however,  various  law-book  sellers  in  the  United  States  were  i 
special  agents,  until  it  was  possible  for  every  law-book  house  in  the  country  to  supply  its  potions  wii 
sets  of  books  complete,  as  published,  and  to  continue  to  supply  new  volumes  as  issued. 

The  modern  plan  of  selling  boob  on  the  instalment  plan,  which  enables  lawyers  to  get  good 
together  and  pay  for  the  books  in  the  future,  has  had  a  tendency  to  get  into  the  market  second-hand  sets  of 
these  Reports,  the  original  purchase  price  of  which  has  not  been  paid.  The  difficulty  of  tracing  these  sets 
and  getting  the  amount  paid  that  is  actually  due  thereon,  has  induced  the  publishers  to  make  the  following 
announcement  to  all  lawyers  in  the  United  States. 

From  and  after  December  1,  1910,  no  broken  sets  of  American  State  Reports  will  be  completed,  and 
no  full  sets  of  American  State  Reports  will  be  continued  to  lawyers  who,  after  that  date,  purchase  these 
books  from  any  law-book_housc  in  the  United  States,  other  than  the  regular  authorized  agents  for  the 

I! 
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THE  BOBBS-MERRILL  COMPANY,  of  IndianapolU.  Indiana. 
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THE  L.  C.  P.  COMPANY.  81  Nassau  St..  New  York  City. 
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BANCROFT-WHITNEY  COMPANY.  203  N.  Broadway.  Los  Angel*:  Calif. 
BANCROFT-WHITNEY  COMPANY.  East.m  Division.  Rochester,  N.  Y. 
{Note:  ThU  lilt  of  agents  may  bo  changed  from  tint  to  timo.) 

Lawyers  anywhere  in  the  Uniied  States  can,  therefore,  purchase  from  the  above-nan 
books  new,  at  one  uniform  price,  and  second-hand  when  on  hand  at  also  a  uniform  price. 

Lawyers  and  Estates  who  have  the  American  Slate  Reports  for  sale  for  any  reason  should,  for  their 

fc? rT"te        °°e  °'  l1he.*bolve-tn*mcd  who  are  in  poritiou  to  pay  .  better  price 

lor  such  second  hand  sets  than  anyone  else  in  the  Uniied  States. 

.  .  PI?,e,5ole  ^  '(  *ay,  dcaIcT-  °,ner  lhan  the  above-named  authorized  agents  for  the  handling  of  these 

books,  should  make  sales  of  second-hand  sets  complete  or  partially  so,  of  these  Reports,  does  so  with  the 
hill  knowledge  that  such  sets  cannot  be  completed  and  continued  by  the  parties  purchasing  them.  The 
only  manner  whereby  the  Legal  Profession  can  be  certain  to  have  this  set  of  Reports  continued  and  get  the 
advantage  of  the  new  volumes  as  issued,  will  be  by  purchasing  them  through  the  publishers  or  their  author- 
ized agents  named  above.  Be  sure,  therefore,  that  whenever  these  sets  are  offered  for  sale  you  see  to  it  that 
you  are  guaranteed  the  delivery  of  the  new  continued  volumes  as  published. 


EASTERN  DIVISION 
Rochester,  N.  Y. 


ancro  ft- Whitney  Company 

Publishers  of  the  American  Stat*  , 

San  Francisco,  Cal. 


•J  If  the  advertisements  in  this  number  interest  you,  answer  at  once,  tj  The  present  value 
e  in  the  eyea  of  the  advertisers  depends  upon  replica  received  Una  month. 
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All  The  L  aw  of  Evidence 


In  Civil  Cases 
In  One  Volume 

A  Hand  Book 
of  Evidence 

Burr  W.  Jones 

of  the  Witcontin  Bar.  Profumtor  of 
Law  of  Evidencr  in  Collet*  of  Law 
of  thm  Unioarmity  of  Wisconsin. 


The  OLD 
Formal 

Ordinary  paper 
imprmioa.  Law 
Buckram  Binding. 
Siie:-9V  hrgh. 
J'wideJ^'thick. 
Wright  4  lb*  6  ul. 

Price  $6.50 
Dctdd. 


The  same  edition  in  two  forms ;  one  for 
the  office  library ;  one  of  convenient  size 
to  be  used  in  the  court  room. 

Original  publication  1 896 ;  second  edition 
1908;  Pocket  form  of  second  edition 

1911. 


J0NEs  J 


ON  HVIDHNCH 


The  NEW 

Thin  paper  im- 

Ereiaoe,  FVxible 
rather  Binding, 
Sdk  Book  Mark. 
Sizei-fl'  high,  5* 
wide.  I  h'  thick, 
wright  2  lb*.  4  or. 

Price  96.50 
net  del. 


Both  Contain 

Identically  the  same  matter,  printed  from  the  same  plates,  of  which  there  are  one 

thousand  three  hundred  ninety-eight  (  1,398)  of  standard  law  book  size. 

Order  from  your  dealer  or  the  publishers  and  state  form  of  publication  you  prefer. 

Published  by 

Bancroft  -  Whitney  Company 


Rochester,  N.  Y. 


SAN  FRANCISCO 


Los  Angeles,  Calif. 


•I  Be  sure  to  mention  "Case  Ac  Comment"  in  writing  to  advertisers,  <J  Where  you 
saw  it  ia  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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"V&y  object  all  sublime 
I  shall  achieve  in  time 
*Co  make  the  punishment 

Fit  the  crime,  the  punishment 
Fit  the  crime. 9 

HAT  was  the  "Mikado's"  object  and 
though  only  a  comic  opera  figure,  he 
was  certainly  up  to  date  and  in  the  van 
of  the  new  movement.  Ours  is  no  comic 
opera  but  when  it  comes  to  criminal  law  we 
are  in  the  van  with 

Russell  on  Crimes 


<J  Seventh  English  edition,  containing  also  Canadian  Notes. 
3  Volumes.  Buckram.  $24.00,  delivered.  Long  the  lead- 
ing authority,  the  new  edition  maintains  its  supremacy 
Others  may  approach  but  none  can  equal. 


Are  You  Interested  in 
The  Psychology  of  Crime  ? 


^  Buy  Mercier's  "Criminal  Responsibility.' 
Price.  $3.25. 


We  Publish 


H  Canadian  Criminal  Cases,  annotated,  including  the  cases 
from  all  the  Canadian  Provinces.    Subscription  in  pari 
per  volume.    Volume  16  now  current. 

q  Tremeear".  Canadian  Criminal  Law:    Price  $10.00. 


We  can  supply  any  English  Law  Book 
published.    Correspondence  solicited. 

CROMARTY  LAW  BOOK  CO., 

/  / 12  Chestnut  Street,  PHILADELPHIA,  PA. 


(]  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  •]  The  present  value 
of  vour  masazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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Harmonizing  the  Law 

If  the  Law  is  a  Science 

WHY  IS  IT  THAT  there  is  so  often  conflict 
between  different  jurisdictions  on  questions 
which  have  been  passed  upon  almost  times  without 
number?  Because  almost  never  does  the  same 
identical  question  come  up  twice  under  just  the 

same  conditions.  There  are  an  infinite  number  of  considera- 
tions of  fact  and  law  which  may  affect  it. 

Honestly  made  annotations — on  clearly  defined  narrow  points — ex- 
hausting the  law  on  those  points — analyzing  all  cases  which  have  passed 
upon  each  point — showing  what  conditions  were  peculiar  to  each  decision  — 
citing  no  case  not  in  point  : — such  notes  tend  to  bring  forward  the  day 
when  all  the  courts  will  act  in  harmony  on  all  important  questions. 

•J  Such  notes  show  what,  where,  why  and  when  courts  have  decided 
the  same  points  differently,  and  also  often  show  where  apparent  conflict  is 
not  real. 

Such  notes  promote  clear  thinking,  and  clear  thinking  on  the  part 
of  judges  and  lawyers  means  harmonious  thinking  or  else  law  is  not  a 
science. 

<]  Such  notes  are  found  in  the  Lawyers  Reports  Annotated. 

More  money  is  spent  annually  in  their  preparation  than  on  the  edi- 
torial work  of  any  other  legal  serial  work  ever  published. 

«I  Use  L.  R.  A.  every  day*    Cite  it  to  the  court. 

•J  A  complete  index  to  the  annotations — 725  pages— will  be  sent  for 
only  the  cost  of  packing  and  transportation — 50c.  In  sending  for  it  ask  for 
"Desk  Book  for  Brief  Makers." 


The  Lawyers  Co-op.  Pub.  Co. 

ROCHESTER,  NEW  YORK 

NEW  YORK  CHICAGO  ST.  PAUL  SEATTLE 

81  Nassau  St.  505  Lakeside  Bldg.      G«r.  Am.  Bank  Bldg.         614  Colman  Bldg. 

See  Directory  for  Buyers  on  inside  back  cover. 
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have  every  set  listed 
here,  ready  for  immediate 
delivery- 
pay  delivery  charges — 
guarantee  a  square  deal- 
give  courteous  attention — 


lioeral 

co-operate  with  you  in  furnishing 
the  best  law  books  at  the 
right 


CO. 


NEW  YORK 


Selected  Cases 


Lawyere  Reports  Annutstrd.   7u  colt. 
Same,   New  Series,  28  Toll. 
American    Bankruptcy   Report*,  24  Tola. 
American  CYlmlnal  Reports.  16  Tola. 
American  Decisions.  100  Tola. 
American  Reports,  60  Tola. 
American  State  Reports,  135  rols. 
American  Electrical  Cases.  9  vols. 
Amerlcsn  Net llgenee  Cases.  16  rols. 
American  Negligence  Reports,  20  Tola. 
Am.  and  Eng.  Corpora tlon  Cues,  48  Tola. 
New  Series.  19  Tola. 


Am.  and  Eng.  Railroad  Cases.  61  toIb. 
Same.  New  Series,  58  rols. 
Morrison's  Mining  Reports.  22  toIs. 
Municipal  Corporation  Cases,  11  toIs. 
Strsst  Railway  Reports.  6  toIs. 

Federal 

V.  8.  Supreme  Court  Reporta.  218  rols. 
Circuit  Court,  of  Appeal.  Report..   (C.  C.  A.) 
102  toIs. 

L".  8.  Statutes  at  Large.  S3  Tola. 
Federal  Cases  (1784-1879),  31  books. 
Federal  Rep'r  (1880  to  date).  182  Tola. 
Federal  Statutes  Annotated.  11  toIs.  to  dat« 
Interstate  Commerce  Reporta.  18  toIs. 

L*ndDfo:r  iff™  tf'totereated  A,,0^I,e,■•  ubr»T- 


State  Reporters 

Atlantic  Reporter.  77  Tola.  and  B.  B. 
Nortbeaatern  Reporter.  92  Tola,  and  B.  B. 
Northwestern   Rep'r,   128  to]*,  and  B.  B. 
PaclOc  Reporter.  Ill  Tola  and  Blue  Book. 
Southern  Reporter,  68  toIs.  snd  B.  B. 
Southeastern  Reporter.  89  toIs.  and  B.  B. 
Soatbwsatern  Reporter.  132  toIs.  and  B.  B. 


State  Reports 

Arisona,  to  date. 

Arkansas,  to  Southwestern  Reporter. 
California,  to  Pacific  Reporter. 
Same,  to  date. 

California  Appellate,  to  date. 
California  Probate  (Coffey),  6  Tola. 
Colorado,  to  Pacific  Reporter. 
Connecticut,  to  Atlantic  Reporter. 
Dakota  Territory,  complete. 
District  of  Columbia,  to  date. 
Florida,  to  Southern  Reporter. 
Same,  to  date. 

Georgia,    to   Southeastern  Reporter. 
Hawaiian,  to  date. 
Idaho,  to  Pacific 
Same,  to  date. 
Illinois  Supreme,  t 
Same,  to  date. 
Illinois  Appeals,  to 
Indiana  Supreme,  to 
Same,  to  date. 
Indiana  Appeals,  to  da 
Iowa,  to  North  western 
Same,  to  date. 
Kansas,  to  Pacific 
Same,  to  date. 

Kentucky,  to  Southwestern  Reporter. 
Same,  to  date. 

Maryland,  to  Atlantic  Reporter. 
Maesacbusetts.  to  Northeastern 
Same,  to  date. 

Michigan,  to  Northwestern  Reporter. 
Same,  to  date. 

Minnesota,  to  Northwestern  Reporter. 
Ssme.  to  date. 
Montsna,  to 
Nebraska,  to 
New  Jersey,  to  Atlantic 
Same,  to  date. 
New  Mexico,  to  Pacific 
New  York,  to  Northeastern 
Same,  to  data. 
North  Dakota,  to  date. 
Ohio,  to  Northeastern  Reporter. 
Same,  to  dste. 
Oklahoma,  to  date. 
Oregon,  to  Pacific  Reporter. 
PennsylTsnla.  to  Atlantic  I 
Same,  to  date. 
Philippine  Reporta.  to  date. 
Porto  Rico  Decisions,  to  date. 
Rliode  laland.  to  Atlantic  Reporter. 
Same,  to  date. 
South  Dakota,  to  data. 
Tennessee,  to  Southwestern 
Same,  to  date. 
Utab,  to  Pacific  Reporter. 
Vermont,  to  Atlantic  Re| 
Virginia,  to  Southeastern 
Same,  to  date.- 
Wsshlngton.  to  Pacific 
Same,  to  date. 
Wisconsin,    to  Northwestern 
Ssme,   to  dste. 
Wyoming,  to  Pacific  Reporter. 

English  and  Canadian 

Canadian  Railway  Cases.  U  toIs. 
Cox.  Criminal  Cases  (Eng.),  20  toIb. 
English  Ruling  Cases,  27  toU. 
Eu,e!i£'    v"b"tlm    Reprint.    1307  1868.  about 
1.000  original  Tolumes  In  150  or  more  books, 
111    Tola,    now  ready. 
F.ngllab  Law  Reporta,  1866  to  1909.  312  Tola. 
— '"a  Law  of  England.  14  Tola. 


Digests 


Century.  50  Tola,  (to  1SB6) 


(190T  to  1010). 

Encyc  lopaedias 

TOlS. 

•  1 


Encyclopa-dla  of  ETldenc*.  14 
of  Forms.  18 
•f  Law, 


Send  for  Our  Proposition  on  Any  Single 
Set  or  Special  Offer  on  Combinations 


q  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  «J  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  thia 
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The  Best  Books  To  Buy 


THE  "CO.OPS." 
PAY  DELIVERY 
Charf 


LEWIS  On 
Eminent  Domain 

The  Standard  Authority,  exhaustive  and  com- 
prehensive, on  the  power  to  acquire  and  use 
property  for  public  and  quasi  public  purposes, 
and  the  righto  and  liabilities  of  all  parties  affected. 


TWO 
VOLUMES 
BUCKRAM 


3rd.  ED. 
1909 


GROSS  On 
Real  Estate  Brokers 

The  Power,  Authority  and  Righto  of  Broker ; 
Commissions  and  their  Recovery ;  Principal  and 
Agent ;  Fraud ;  Procedure ;  Contracts  of  Sale ; 
Schedules  and  Forms. 


ONE 
VOLUME 
BUCKRAM 


nt 

1910 


JONES  On 
Legal  Forms 


General  Legal  Business  Forms  that  have  stood 
the  test  and  are  applicable  to  all  States.  A  re- 
liable General  Form  Boole  for  the  lawyer,  cov- 
ering Commercial,  Real  Estate  and  Probate 
Forms.  You  give  your  Clerk  your  facts  and  tell 
him  to  follow  the  form. 


SACKETT  On 
Instructions  to 

The  Encyclopaedia  of  Law  on  this  vital  subject, 
Civil  and  Criminal,  with  forms.  Takes  you 
through  the  whole  trial  from  empaneling  the 
Jury  to  final  disposition  on  appeal.  Trial  Law- 
yers cannot  afford  to  be  without  it 


ONE 
VOL  UM  K 
BUCKRAM 


$6.22. 

NET  DEL. 


6th.  ED. 
1909 


THREE 
VOLUMES 
BUCKRAM 


$19.S-° 

NET  DEL. 


3rd.  CD. 
1908 


COMPANION  BOOKS 
Barnes  On  Interstate  Transportation 

Including  the  Mann-Elkins  Act  of  June  1910.  The  Jurisdiction  of  Interstate  Commerce 
Commission ;  Rates  and  Charges ;  Tariffs  and  Classifications ;  Long  and  Short  Haul ; 
Discriminations;  Damages  and  Reparations.  2nd.  Revised  Printing.  1910,  one  volume, 
Buckram,  $6.00  delivered. 

Hutchinson  On  Carriers 

This  edition  is  an  entirely  new  book,  rewritten  and  rearranged.  Treating  fully  carriers  of 
Passengers  and  Freight,  Demurrage,  Limiting  Liability,  Connecting  Lines.  Care  of  Live 
Stock,  State  Regulation  of  Rates,  etc.  3rd  Ed.  3  vols.  1906.  Buckram.  $18.00  delivered. 


FOR  SALE  BY 

The  Lawyers  Co-operative  Publishing  Company 

ROCHESTER,   N.  Y. 


<I  Be  sure  to  mention 
it  is  of 


&  Comment**  in  writing  to 
them  to  credit  your 


<J  Where  you 
with  your  reply. 
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Three  Standard 
Works 

are  presented  below,  cov- 
ering important  branches 
of  the  law,  as  edited  by 

FRANK 
H. 

BOWLBY 


WHARTON  ON  HOMICIDE— Third  Edition 
(1907)  by  Frank  H.  Bowlby  succeeding  an 
edition  published  34  years  before,  when  the 
the  Law  of  Homicide  was  in  its  infancy; 
thousands  of  cases  analyzed  and  cited,  220 
page  chapter  on  "  Self-defense  "  and  compar- 
ison of  holdings  of  different  states  included. 
Published  in  one  large  volume,  over  1,200 
pages,  bound  in  Buckram,  Co-op.  <r  rr  rri 
recommended,  price,  net  del.  -  -  4*  ■ 

WHARTON  AND  STILLS  ON  MEDICAL 
JURISPRUDENCE— Fifth  Edition  (1905), 
by  Dr.  James  H.  Lloyd,  Dr.  Robert  Amory, 
Dr.  Robert  L.  Emerson,  Prof.  Truman  Abbe 
and  Frank  H.  Bowlby.  Vol.  I.  on  Mental 
Unsoundness-  Vol.  II.  on  Poisons ;  Vol.  III. 
on  Physical  Conditions  and  Treatment. 
Bound  in  Buckram,  Co-op.  recom-  <£"]  n 
mended,  price,  net  delivered,  -  -  -  »P i-O 

CLEVENGER  ON  MEDICAL  JURISPRU- 
DENCE OF  INSANITY- First  Edition 
(  1897  )  by  Dr.  S.  V.  Clevenger  and  Frank 
H.  Bowlby. 

Published  in  two  volumes,  over  1,300  pages, 
bound  in  Buckram,  Co-op.  recom- 
mended, price,  net  delivered,   -  - 

CIRCULARS  OP  ABOVE  BOOKS 
SENT  FREE  OH  REQUEST. 

The  Lawyers  Co-op.  Pub.  Co. 

ROCHESTER,  NEW  YORK 


$12 


New  York 
Chicago 
m  .  Paul 
Seattle 


UNITED  STA  TES  SUPREME  COURT 


Ms. 
Jwbce 
Van  Drvantar 


THE  earliest  complete  reports  for 
lawyers,  of  the  many  opinions  of 
the  Supreme  Court  of  the  United 
States,  handed  down  February  20th, 
when  the  court  again  convened,  will  be 
published  in  early  numbers  of  the 

FTC'  Advance 

\J  a*3a  Sheets 

together  with  concise  headnotes  stating 
exact  points  of  law  involved,  cumulative 
table  of  cases  and  index  to  all  cases  of 
the  term  up  to  that  point 

The  subscription  price  is  only  $2.00 
per  year — publication  being  semi-month- 
ly (Dec.  to  July.) 


Annotated  Bound  Volumes,  $5  per  year  )  Both  for 
Advance  Sheet*.  $2  per  year  )  $6.00 
Single  Copies.  25c.  Each. 


PuhtUheJ  by 


THE  L.  C.  P.  CO. 


ROCHESTER,  N.  Y. 


CJ  If  the  advertisements  in  this  number  interest  you.  answer  at  once.  <I  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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Value  of  U.  S.  Supreme  Court 
Reports  in  State  Courts 


CHamhm  <A  the  Chiri  Jutficr 

HORACE  E.DEEMER 


STATE  OF  IOWA 

SUPREME  COURT 
DES  MOINES.  IOWA 


DES  MOINES.  IOWA 
D«c.  16.  1910. 


In  my  opinion  the  reports  of  the  Supreme  Court  of  the  United  States  are  as  valuable  a  set  as  any 
can  have  in  his  office,  especially  when  accompanied  by  Rose's  Notes.  The  decisions  from  that 
court  are  final,  of  course,  on  very  many  questions,  and  when  dealing  with  general  principles  of  the  law  are 
highly  regarded.  No  court  in  the  land  stands  higher  and  in  view  of  the  attempts  of  Congress  to  enlarge  its 
field  of  action,  and  the  more  recent  legislation  of  that  body  regarding  matters  which  have  heretofore  been 
covered  by  stale  legislation,  the  decisions  of  the  highest  tribunal  in  the  country  will  be  of  more  importance 
to  the  ordinary  practitioner  in  the  future  than  in  the  past ; — for  example,  state  courts  will,  from  this  time  on, 
be  compelled  to  construe  and  apply  the  acts  of  Congress  in  personal  injury  cases  where  the  injured  party 
was  engaged  in  interstate  commerce.  1  use  them  very  frequently  in  my  work  and  constantly  consult  Rose's 
order  to  determine  when  and  how  often  the  reported  case  has  been  followed  or  criticized  by  < 


H.  E.  DEEMER. 


AS  emphasizing  the  importance  of  U.  S.  Reports  in  the  State  Courts  we  reprint 
above  the  letter  of  the  Chief  Justice  of  Iowa.    The  court  is  now  about  to 
pass  upon  the  great  questions  involved  in  the  so-called  Trust  Cases, — 
Sugar,  Tobacco  and  Standard  Oil, — which  will  perhaps  affect  directly  a  greater 
of  commercially  invested  capital  and  indirectly  a  greater  number  of  pro- 
than  any  other  decisions  ever  handed  down  in  any  court 

Every  lawyer  must  own  this  sef  before  he  can  consider  himself  equipped  to 
practise  in  the  state  courts. 

The  Lawyer's  edition  is  the  only  edition  which  contains  and  without 
cost  the  1 2,000  pages  of  Rose's  Notes  which  trace  the  history,  through  all  courts, 
of  every  U.  S.  case  from  its  decision  down  to  1900.  (Supplements  may  be 
had  down  to  1909.) 

Send  for  complete  sample  page  pamphlet  showing  and  describing  all  features 
of  the  reports  and  the  "Co-op."  Digest  Also  ask  for  new  plan  whereby  for  only 
$60.00  (payable  in  instalments,  if  you  wish)  you  can  secure  all  the  decisions  of  the 
court  to  date, — the  earlier  epitomized,  the  later  in  full. 

The  Lawyers  Co-operative  Publishing  Co. 

ROCHESTER,  N.  Y. 


NEW  YORK 
81  Abasati  St. 


CHICAGO 


ST.  PAUL 
Car.  Am.  Bank  BUg. 


SEATTLE 
614  x.  , 


Q  Be  sure  to  mention  "Case  Ac  Comment"  in  writing  to  advertisers.  Where  you 
■aw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 


Tloogle 


XII 


Case  and  Comment  March  11 


OUT  OF  PRINT 

English  Reports  Reprint 

All  English  Cases  Reported  from  Earliest  Times 
to  1865.     About  1000  Volumes 
in  about  150  Boofe 

III  BOOKS  NOW  READY 


tf  In  accordance  with  the  English  Custom,  a  limited  number 
of  sets  of  this  great  work  were  printed,  no  plates  were  kept; 
there  will  be  no   reprinting;   publishers  stock  is  exhausted 

CJ  Three  sets  came  to  us  in  libraries  lately  purchased.  Books 
are  in  fine  condition.  This  is  your  opportunity ;  send  for  special 
price  and  terms,  and  full  description  of  set. 


THE  LAWYERS  CO-OPERATIVE  PUB.   CO..   ROCHESTER,  N.  Y. 
NOTE — Send  list  of  other  books  you  want.    Our  Stock  is  large,  prices  and  terms  right 


Which 

vertical  line  passes  over  the 
three  horizontal  line*  and  which 
under  ? 

The  camera  arid  the  microscope  here 
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Professor  Cesare  Lombroso,  a  Hebrew  by  descent,  was  bom 
at  Turin  in  1 836.  He  possessed  great  literary  talent,  but 
chose  to  devote  himself  to  the  profession  of  medicine.  His 
independent  researches  led  to  his  appointment  as  professor  of 
psychiatry  at  Pavia,  and  later  he  became  professor  of  forensic 
medicine  at  Turin.  Until  his  death,  on  October  9th,  1 909,  he 
applied  his  splendid  faculties  in  the  scientific  study  of  criminal 
man.  His  masterly  and  epoch-making  books  on  "Criminal 
Man,"  "The  Criminal  Woman,"  "The  Anarchists,"  "Crime 
as  a  Society  Function,"  and  other  treatises  disclose  the  great 
thinker  and  are  pioneer  labors  in  the  comparatively  new  and 
undeveloped  field  of  criminology. 

There  had  been,  earlier,  a  great  awakening  upon  this  sub- 
ject among  the  eighteenth  century  philosophers  in  France, — 
Voltaire,  Rosseau,  Montesquieu,  and  the  notable  band  of  the 
Encyclopaedists,  whose  doctrines  were  first  clearly  presented  by 
Beccaria  in  his  work  on  "Crimes  and  Punishments."  These 
writers,  however,  developed  no  real  science  of  criminology.  It 
was  reserved  for  Lombroso  to  formulate  the  terms  of  the  new 
and  stricter  science  in  the  light  of  the  immense  modem  devel- 
opment of  the  biological  sciences. 

The  criminal,  he  urges,  acts  abnormally  because  the  funct- 
ions performed  by  the  brain  and  reflective  nervous  system  are 
abnormal.  Defective  physical  conditions  manifest  themselves 
in  criminal  acts.  Hence,  he  believes  that  the  delinquent  must 
be  treated  as  though  afflicted  with  a  serious  illness,  and  tem- 
porarily retired  from  society  for  that  purpose.  He  also  con- 
tends that  the  criminal  is  characterized  by  many  physical  pe- 
culiarities, which  betray  him,  and  are  common  to  the  crimi- 
nal type. 

Lombroso's  views  have  been  much  criticized,  and  to  some 
extent  corrected.  That  he  has  presented  many  vital  truths  is 
evident.  He  has  shown  that  our  prisons  contain  numerous 
inmates  who  should  have  been  sent  to  a  hospital  for  incurables. 
His  efforts  will  form  the  basis  of  future  labors.  The  germs  of 
the  many  reforms  now  being  urged  in  the  domain  of  our  crimi- 
nal law  may  be  found  in  the  voluminous  pages  of  the  Turin 
professor. 
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English  and  American  Administration 

of  Justice 


BY  HARVEY  F.  REMINGTON. 

of  the  RocheMer  (  N.  Y. )  Bar 


So 
ab 


O  much  has  been  said 
lxnit  the  superiority 
English  criminal 
procedure  of  late,  so 
many  articles  have 
been  written  lauding 
the  celerity  of  proce- 
dure in  English  courts, 
so  many  lengthy  edi- 
torials have  been  penned  along  this  line, 
anent  the  Crippen  trial,  one  might  easily 
come  to  the  conclusion,  upon  this  discus- 
sion alone,  that  criminal  trials  in  the 
United  States  were  conducted  solely  in 
the  interests  of  wealthy  offenders;  that 
it  was  largely  the  aim  of  criminal  practi- 
tioners and  prosecuting  attorneys  to  se- 
cure delay  for  offenders  of  all  classes, 
and  that  these  delays  were  measured 
by  the  culprit's  bank  account  or  circle 
of  friends. 

It  seems  to  me  that  in  making  a  com- 
parison between  English  and  American 
procedure,  sight  has  been  lost  of  the  fact 
that  conditions  in  England  are  wholly 
different  from  those  in  this  country. 
Great  Britain  and  Ireland  contain  less 
square  miles  than  the  state  of  New  Mex- 
ico, and  less  than  one  half  of  the  area 
of  Texas.  The  distance  from  the  most 
remote  hamlet  in  Great  Britain  to  Lon- 
don is  about  600  miles,  being  less  than 
the  distance  from  Boston  to  Pittsburg. 
This  country  was  discovered  in  1492,  and 
the  population  of  the  original  thirteen 
colonies  at  the  time  of  the  Revolution, 
less  than  one  hundred  and  forty  years 


ago,  was  about  3,000,000.  What  is  now 
Great  Britain  and  Ireland,  at  the  same 
time  had  thrice  that  number  of  inhabit- 
ants; now  her  population  of  40,000,000  is 
doubled  by  our  own.  Her  courts  had 
been  in  existence  for  centuries  prior  to 
that  time,  and  the  changes  in  procedure 
from  that  day  to  this  have  not  been  many 
or  varied. 

If  we  grant  that  her  administration  of 
justice  is  more  simple  and  expeditious 
than  our  own,  she  ought  to  excel  us  by 
reason  of  such  a  long  experience. 

We  cannot  expect  perfection  in  all 
things,  let  alone  the  administration  of 
justice  in  a  country  made  up  of  the  cos- 
mopolitan population  gathered  here, — 
such  as  exists  in  no  other  country ;  and 
yet,  notwithstanding  all  of  these  things, 
I  assert  that  property  rights,  personal 
rights,  and  the  rights  of  the  state  are  as 
amply  and  fully  protected  under  the 
Stars  and  Stripes  as  under  any  flag. 

No  country  has  such  complex  and  va- 
ried problems  to  cope  with  as  the  United 
States.  Conditions  arising  by  reason  of 
the  heavy  tide  of  immigration  from  all 
countries,  including  Gentiles,  Jews. 
Greeks,  Turks,  Mohammedans,  those  of 
all  religions  and  those  with  none,  those 
coming  to  promulgate  Socialistic  doc- 
trines, the  perplexing  Chinese  and  Jap- 
anese questions  in  the  West,  the  aboli- 
tion of  slavery,  the  rights  of  the  trusts, 
the  organization  and  rise  of  federations 
of  labor, — have  raised  perplexing  ques- 
tions which  have  demanded  the  atten- 
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tion,  more  or  less,  of  the  criminal  arm  of 
the  law. 

It  seems  to  me  that  the  Crippen  Case 
has  received  undue  prominence,  and  is 
there  not  the  faintest  suspicion  that 
Cousin  John  thought  that  this  might  be 
an  opportune  time  to  impress  upon 
Americans  that  there  was  no  dallying 
with  English  justice,  and  that  the  case 
of  a  former  American  subject  who  had 
been  guilty  of  a  foul  crime  would  be  an 
excellent  one  in  which  to  furnish  an  ob- 
ject lesson  ? 

The  limits  of  this  article  will  not  per- 
mit of  the  publishing  of  the  array  of  sta- 
tistics that  could  be  presented  of  the 
work  performed  by  the  judges  of  our 
courts  as  compared  with  the  work  of 
the  judges  of  English  courts,  and  which 
establish  the  fact  that  our  judges  do 
far  more  work  for  a  much  less  compen- 
sation than  the  English  Judiciary.  I 
should  like  to  refer  those  curious  to 
know  to  a  well-tempered  criticism  of  an 
article  appearing  in  the  North  American 
Review  of  August,  written  by  Judge 
Gemmill  of  Chicago,  reviewing  an  article 
by  Professor  J.  \V.  Garner  in  the  North 
American  Review  of  the  previous  Janu- 
ary. This  article  cites  many  instances 
of  severe  punishment  for  trivial  offenses, 
and  the  miscarriage  of  justice  in  Eng- 
lish courts,  for  brutal  crimes.  I  will  cite 
but  one  instance  quoted  by  Judge  Gem- 
mill,  inasmuch  as  this  relates  to  a  brutal 
murder. 

"On  March  5,  1(X>8,  one  Dyson  bru- 
tally beat  and  murdered  his  daughter. 
He  was  tried,  convicted,  and  sentenced 
to  ten  years  of  penal  servitude.  The 
Court  of  Appeals  quashed  the  conviction 
because  the  trial  judge  misdirected  the 
jury  upon  a  technical  point.  There  was 
no  doubt  of  the  prisoner's  guilt,  but  he 
escaped  all  punishment." 

Would  not  those  who  champion  celer- 
ity in  the  conduct  of  criminal  procedure 
prefer  that  a  criminal  should  stand  a  sec- 
ond or  even  a  third  trial,  rather  than 
have  him  turned  loose  upon  society 
through  a  technicality  ? 

The  procedure  in  Knglish  courts  did 
not  prevent  Messrs.  Gaynor  and  Greene 
from  holding  American  officers  at  bay  in 
the  Dominion  of  Canada  for  many 
months,  several  years  since. 


The  popular  notion  with  reference  to 
the  administration  of  criminal  justice  in 
England  has  been  that  cases  were  con- 
ducted with  dignity  and  decorum,  and 
that  it  was  impossible  to  railroad  an  of- 
fender to  prison ;  but  now  one  would 
think,  from  the  comment  concerning  the 
Crippen  trial,  that  the  moment  an  offend- 
er committed  an  offense  he  would  prob- 
ably commence  serving  punishment  for 
his  crime  within  a  few  weeks  after  in- 
dictment. 

Legal  procedure  suitable  for  a  mon- 
archy will  not  suit  the  needs  of  a  repub- 
lic. The  first  to  resent  what  appears  to 
be  the  autocratic  powers  of  the  English 
judge  would  be  those  who  advocate  such 
procedure;  they  desire  to  tinker  with 
present  methods,  and  introduce  innova- 
tions which  our  fathers  decided  were  not 
wise  for  liberty-loving  Americans.  Our 
forefathers  laid  down  broad  principles 
in  adopting  the  Constitution,  and,  as  At- 
torney General  Wickersham  pointed  out 
recently  in  an  after-dinner  speech  at  the 
New  York  Bar  Association  at  Syracuse, 
the  tendency  of  Constitution  builders  of 
the  present  day  is  to  so  curb  legislative 
bodies  that  they  are  practically  automa- 
tons. It  seems  to  me  that  one  of  the 
reasons  for  the  wonderful  development 
and  growth  of  this  country  has  been  the 
fact  that  under  our  Federal  and  State 
Constitutions  our  legislative  bodies  were 
given  wide  latitude  in  framing  laws,  and 
this  discretion  has,  as  a  rule,  been  so 
wisely  exercised  as  to  develop,  and  not 
hamper,  the  progress  of  a  state  or  the 
nation.  It  is  true  that  abuses  are  sure 
to  crop  out  under  Constitutions  so 
framed,  but  I  submit  that  they  are  no 
greater  than  the  evils  which  result  from 
a  too  rigid  restriction  of  legislative  pow- 
ers. I  confidently  assert  that  our  laws 
keep  pace  with,  and  possibly  are  a  little 
ahead  of,  public  sentiment;  in  other 
words,  we  have  what  the  public  demands. 

In  a  generation,  under  the  guiding 
hands  of  those  discerning  the  needs,  and 
in  accord  with  the  will  of  the  people, 
great  reforms  have  been  brought  about 
in  America  in  legal  procedure.  No- 
where has  a  poor  man  so  good  an 
opportunity  to  secure  a  vindication  of 
his  rights.  Our  appellate  courts  con- 
sider and  pass  upon  trivial  claims  at  the 
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English  Court  of  Appeals  in  Session. 
Lord  Justice  Buckley,  Lord  Chief  Justice  Alverstone.  Lord  Justice  Kennedy. 


behest  of  litigants  of  very  limited  means, 
and  a  person  without  means  can  prose- 
cute or  defend  an  action  as  a  poor  per- 
son. A  criminal  can  have  counsel  as- 
signed to  his  defense  in  almost  any  ju- 
risdiction of  the  United  States ;  almost 
every  practitioner  performs  work  gratui- 
tously and  ungrudgingly  for  clients  when 
called  upon;  chivalric  defense  of  the 
rights  of  the  oppressed,  whether  a  re- 
tainer is  in  sight  or  not,  is  and  will  con- 
tinue to  he  a  characteristic  of  most  law- 

It  is  our  proud  boast  that  we  are  all 
equal  before  the  law,  and  we  do  not  want 
these  rights  abridged.  The  people  are 
entirely  competent  and  can  be  depended 
upon  to  pass  upon  questions  of  reform 
in  procedure  as  they  arise  from  time  to 
time.  Do  the  advocates  of  the  English 
methods  think  there  are  no  cases  of  Jarn- 
dyce  vs.  Jarndyce  still  slumbering  in 
chancery  ? 

I  have  attended  the  sessions  of  the 
highest  tribunals  in  many  countries,  and 
many  court  sessions  in  England,  and 


have  never  seen  courts  of  justice,  from 
highest  to  lowest,  conducted  with  such 
decorum  and  dignity  as  we  find  in  our 
American  courts  of  record,  and  especial- 
ly in  those  of  the  state  of  New  York  and 
the  United  States  courts.  For  one  thing, 
I  have  never  known  of  an  actress  hav- 
ing been  invited  to  sit  beside  the  pre- 
siding judge,  as  in  the  Crippen  Case,  or 
tickets  of  admission  issued  to  the  fa- 
vored who  desired  to  see  the  exhibition. 
It  is  true  that  in  important  criminal 
trials  the  maudlin  and  curious  will  flock 
in  large  numbers,  but  that  is  true  of 
society  everywhere. 

Under  the  English  system  the  Lord 
Chief  Justice  of  England  presides  in 
civil  or  criminal  trials,  with  or  without 
a  jury.  There  may  be  good  reason  why 
this  should  be  so,  but  here  we  would 
think  it  a  little  incongruous  were  Chief 
Justice  White  or  Chief  Judge  Cullcn  to 
preside  at  a  murder  trial.  With  many 
of  the  English  judges  an  effort  to  be 
facetious  in  trials  at  the  expense  of  wit- 
nesses or  counsel  is  noticeable,  strongly 


489 


Google 


THE  CRIPPEN  HEARING  AT  BOW  STREET.  LONDON. 

Sit  Albert  de  Ruber,  the  prrwdjng  nugiatrate.  on  iKc  left,  rvnl  to  him  Sif  William  Gilbert  »nd  Sir  Melville  Mamauglilun. 


reminding  one  of  Mr.  Justice  Starling, 
who  presided  at  the  famous  trial  of  Bar- 
dell  vs.  Pickwick. 

A  well-appointed  court  room  and  a 
court  house  furnished  in  good  taste,  and 
the  presence  of  courteous  attendants,  aid 
materially  in  upholding  the  dignity  of 
our  courts.  To  one  who  has  visited  the 
court  rooms  in  England,  the  vast  su- 
periority of  the  surroundings  of  Ameri- 
can court  rooms  must  strongly  appeal. 
We  find  few  court  rooms  in  the  United 
States  that  seem  as  cramped  and  stuffy 
as  most  of  those  in  London.  Many  of 
them  do  not  seem  to  be  much  larger 
than  20  x  20  feet,  and  arc  poorly  venti- 
lated, dark,  and  grimy.  Contrast  this 
with  the  court  rooms  known  to  the  read- 
er, found  in  the  county  seat  of  almost 


any  county, — especially  in  the  older 
states. 

No  man  lives  who  is  wise  enough  to 
devise  a  perfect  judicial  system,  and  he 
must  be  a  genius  who  will  present  a 
system  which  would  work  smoothly  both 
in  Montana  and  Massachusetts.  The 
personnel  of  the  Bench  and  the  Bar  is 
of  far  more  importance  than  any  system 
of  procedure.  The  efforts  President 
Taft  is  making  to  strengthen  the  United 
States  courts  will  do  more  in  the  next 
decade  to  improve  present  conditions 
than  the  experiments  the  visionary  would 
have  us  make  in  fashioning  our  proced- 
ure after  that  of  England  or  some  other 
country.  We  are  living  in  an  age  that 
demands  the  best,  and  the  solution  of 
problems  as  they  arise  will  be  safely  and 
sanely  met  at  home. 
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BY  FRANK  H.  BOWLBY 

o(  Wharton  on  Homicide,  and  Legal  Editor  of  Clevenger  on  I  nullity  and 
Wharton  &  Stille.  Medical  JurUpnidence. 


T  the  annual  banquet  of 
the  New  York  State  Bar 
Association,  held  recently 
at  Syracuse,  a  special  com- 
mittee on  the  commitment 
and  discharge  of  the  crimi- 
nal insane  proposed  the 
enactment  of  a  statute 
providing :  "If,  upon  the 
trial  of  any  person  aocuscd 
of  any  offense,  it  ap- 
pears to  the  jury,  upon  the  evidence,  that 
such  person  did  the  act  charged,  but  was  at 
the  time  insane,  so  as  not  to  be  responsible 
for  his  actions,  the  jury  shall  return  a  special 
verdict,  'Guilty,  but  insane;'  and  thereupon  the 
court  shall  sentence  such  person  to  confine- 
ment in  a  state  asylum  for  the  criminal  insane 
for  such  term  as  he  would  have  had  to  serve 
in  prison  but  for  the  finding  of  insanity ;  and 
if,  upon  the  expiration  of  such  term,  it  shall 
appear  to  the  court  that  such  person  is  still 
insane,  his  confinement  in  such  asylum  shall 
continue  during  insanity;  and,  further,  when 
such  a  verdict  of  'Guilty,  but  insane.'  is  re- 
turned in  a  case  where  the  penalty  for  the  ver- 
dict of  guilty  against  a  sane  person  is  death, 
such  sentence  for  the  insane  person  thus  found 
guilty  shall  be  for  life;  but  in  all  cases  the 
governor  shall  have  the  power  of  pardon,  after 
such  inquiry  as  he  may  see  fit  (o  institute  upon 
the  question  whether  it  will  he  safe  to  the  pub- 
lic to  allow  such  a  person  to  go  at  large." 

The  purpose  of  the  proposed  statute  is  to 
remedy  and  prevent  sham  pleas  of  insanity  in 
homicide  and  ether  cases,  which,  at  times,  have 
been  very  prevalent. 

The  state  of  Washington,  a  short  time  ago, 
made  an  effort  to  accomplish  the  same  object, 
and  has  proceeded  much  further  than  has  New 
York.  But  when  New  York  proceeds,  let  us 
hope  that  she  will  proceed  less  disastrously. 
Washington  enacted  a  statute  in  1909,  provid- 
ing: "It  shall  be  no  defense  to  a  person 
charged  with  the  commission  of  a  crime,  that 
at  the  time  of  its  commission  he  was  unable, 
by  reason  of  his  insanity,  idiocy,  or  imbecility, 
to  comprehend  the  nature  and  quality  of  the 
act  committed,  or  to  understand  that  it  was 
wrong;  or  that  he  was  afflicted  with  a  morbid 
propensity  to  commit  prohibited  acts;  nor  shall 
any  testimony  or  other  proof  thereof  be  ad- 
mitted in  evidence."1  This  statute  went  down 
in  collision  with  the  two  constitutional  prin 
ciples  which  have  been  made  a  part  of  the 


Constitutions  of  nearly,  if  not  quite,  every 
state  in  the  United  States,  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,"  and  that  "the 
right  of  trial  by  jury  shall  remain  inviolate." 

This  enactment  conflicted  with  the  "with- 
out due  process  of  law"  principle  on  the  theory 
that  the  sanity  of  the  slayer  at  the  time  of  the 
act  goes  to  make  up  his  guilt,  as  well  as  the 
physical  commission  of  the  act.  If,  at  the 
time,  he  was  insane  to  the  extent  that  he  could 
not  comprehend  the  nature  and  quality  of  the 
act  in  question,  how  can  it  be  said  to  be  his  act, 
and  why  is  not  a  prohibition  to  make  this  de- 
fense a  denial  of  "due  process  of  law?"  And 
it  conflicted  with  "the  right  of  trial  by  jury 
shall  remain  inviolate,"  because  it  was  "in- 
violate" at  the  time  the  Constitution  was  en- 
acted.8 

New  York,  however,  has  not  attempted  as 
much,  and  apparently  what  is  suggested  is 
within  constitutional  limits.  Under  its  pro- 
posed provision,  the  previous  methods  of  pros- 
ecution, trial,  and  conviction  are  unchanged. 
The  change  is  made  in  the  disposition  of  the 
offender  after  a  verdict  of  "guilty,  but  insane." 
The  procedure  to  ascertain  guilt  or  innocence, 
or  sanity  or  insanity,  will  be  unchanged.  Prob- 
ably the  only  criticism  of  the  proposed  law 


would  be  that, 


>f  the  ah 


;t.  if  not 


1  Wash.  Laws 
Code.   I  2259. 


1909.   p.    891,    i    7.   Rem.   &  Bit 


quite,  universal  existence  of  the  principle  that 
sanity,  at  least,  to  the  extent  of  being  able  to 
comprehend  the  nature  of  the  act  in  question, 
is  a  necessary  ingredient  of  crime,  the  pre- 
scribed verdict  of  "guilty,  but  insane,"  might 
be  regarded  as  equivalent  to  "guilty,  but  inno- 
cent." But  this  would  be  a  mere  play  on 
words ;  the  intent  is  clear,  and  no  one  could  be 
misled.  This  gives  rise  to  an  inquiry  and  spec- 
ulation as  to  what  now  is  the  status  of  the 
criminal  insane,  and  what  would  it  be  were  the 
proposed  New  York  law  enacted. 

Criminal  responsibility  generally. 

Under  existing  statutes  and  rules  it  may  be 
stated  generally  that  a  person  who  commits  a 
crime  acting  under  the  impulse  of  mental  dis- 
ease is  not  criminally  responsible  therefor.8 

a  State  v.  StrasburR  (Wash.)  110  Pac.  1020.  This 
case  is  set  forth,  with  the  individual  opinion  of 
each  judge  printed,  in  an  article  on  "Insanity,  a 
Defense.     in  3   Lawyer  &   Banker,  362. 

8  Hitc  v.  Sims,  94  Ind.  333;  Lilly  v.  People.  148 
111.  467,  36  N.  E.  95:  State  v.  Mcwherter,  46  Iowa, 
88;  Abbott  v.  Com.  107  Kv.  624.  55  S.  W.  196; 
State  v.  Jones,  50  N.  H.  369."  9  Am.  Rep.  242;  Walk- 
er v.  People.  88  N.  Y.  86;  t'.iehel  v.  State,  28  Tex. 
\pp.   151.  12  S.  W.  591. 
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A  person  of  insane  mind  is  not  subject  to  pun- 
ishment for  his  criminal  acts,*  his  insanity  be- 
ing deemed  an  excuse  whenever  it  is  the 
efficient  cause  of  a  criminal  act.6  And  this  is 
trite  though  the  insanity  was  brought  on  by  the 
vices  of  the  party  himself.8  Criminal  acts 
from  malice,  and  not  from  insanity,  are  pun- 
ishable, though  the  mind  of  the  person  commit- 
ting them  was  so  affected  as  to  avoid  his  acts 
in  a  civil  case,  as  those  of  a  lunatic.7  And 
mental  disorders  cannot  be  regarded  as  evi- 
dence of  insanity  which  will  confer  immunity 
from  punishment  unless  they  are  caused  by. 
or  result  from,  disease  or  lesion  of  the  brain.' 
And  the  unsoundness  of  mind  must  have  been 
the  cause  of  the  crime,9  and  it  must  have  been 
so  excessive  as  to  overwhelm  reason,  con- 
science, and  judgment.10  So,  the  unsoundness 
of  mind  which  will  excuse  from  criminal  re- 
sponsibility must  be  the  result  of  mental  dis- 
ease, as  distinguished  from  weakness  or  pas- 
lion,11  and  the  depression  following  physical 
illness,  such  as  takes  place  ordinarily  with  men 
possessing  fair  average  mental  powers,  cannot 
be  regarded  as  insanity  which  will  excuse 
crime;1*  nor  is  mere  weakness  of  mind:1*  nor 
does  bad  education  or  bad  habits  excuse 
crime;14  or  the  fact  that  the  person  is  of  a 
low  order  of  intellect.14  And  the  fact  that  a 
man  is  deaf  and  dumb  docs  not  render  him  ir- 
responsible for  criminal  acts;18  nor  is  crime 
excused  because  committed  under  the  influence 
of  fear  and  excitement,17  or  jealousy.18  And 
mere  frenzy  or  ungovernable  passion,  however 
furious,  is  not  insanity  which  will  excuse 
crime.19  And  the  rule  is  the  same  though  it 
temporarily  dethrones  reason,  or  for  the  time 
being  controls  the  will,  where  the  inability  to 

4  State  v.  Miller.  7  Ohio  N.  P.  458. 

5  Lilly  v.  PeonU-.  148  III.  467,  36  N.  E.  95;  State 
v.  Jones  and   State  v.    Miller,  supra. 

6  Cluck  v.  State.  40  Ind.  263;  State  v.  Erb,  74 
Mo.    199.  „   „  ,„ 

7R.  v.  Tuth.  1  Wheeler.  C.  C.  52.  note. 
IGunter  v.  State.  83  Ala.  96.  3  So.  600. 

9  United  States  v.  Faulkner.  35  Fed.  730;  Con- 
wav  v.  Slate,  118  Ind.  482.  21  N.  E.  285;  State  v. 
Hockctt.   70   Iowa,  442.  30  N.  W.  742. 

10  State  v.  Murray,  11  Or.  413,  5  Pac.  55;  Gra- 
ham v.  State.  102  (.a.  650.  29  S.  E.  584;  Com.  v. 
Wircback.  190  Pa.  138.  70  Am.  St.  Rep.  625,  42 
-\tl     5  4' 

11  People  v.  Durfee.  62  Mich.  487.  29  N.  W.  109. 
18  Coodwin  v.   State.  96  Ind.  550. 

IS  People  v.  Hurley.  8  Cal.  390.  Conway  v.  State. 
118  Ind.  482.  21  N.  E.  28S:  Studstill  v.  State,  7 
Ca.  2:  Fitzpatrick  v.  Com.  81  Ky.  357;  Newcomb 
v.  Stale,  37  Miss  385;  State  v.  Palmer,  161  Mo. 
152.  61  S.  W.  651:  Anderson  v.  Stale.  25  Neb. 
M0.  41  N  W.  357;  Nevltng  v.  Com.  98  Pa.  323; 
Stale  v.  Alexander.  30  S.  C.  74.  14  Am  St.  Rep. 
H79.  8  S.  E.  440;  Nelson  v.  State.  43  Tex.  Crim. 
Rep.    553.  67   S.   W.  320. 

14  United  Stales  v.  Cornell.  2  Mason.  91.  Fed. 
CM    No.  14.868. 

15  Powell  v.  State.  37  Tex.  348;  Fitzpatrick  v. 
Com.  supra. 

16  R.  v.  Whitfield.  3  Car.  Sc  K.  121. 

17  People  v.  Hurley,  supra;  Willis  v.  People.  32 
N.  Y.  715. 

18  .Wnian  v.  State,  123  Ind.  347,  9  L  R.A.  33,  24 
N    E.  123;  People  v.  Foy,  138  N.  Y.  664.  34  N.  E. 

396 

19  Boiling  v.  State.  S4  Ark.  588.  16  S.  W.  658; 
AwraM  v.  State,  supra;  Fitzpatrick  v.  Com.  HI  Ky. 
3S7;  People  v.  Finlev.  38  Mich.  482:  State  v. 
Brooks.  23  Mont.  146,  57  Pac.  1038:  People  v.  Foy. 
supra;  l  ynch  v.  Com.  77  Pa.  205,  1  Am.  Crim.  Rep. 
283;  United  States  v.  Cornell.  2  Mason.  91,  Fed. 
Cas.  No.  14.868. 


control  it  arises  from  passion,  and  not  from 
insanity.80  When  the  conduct  of  a  person  is 
influenced  by  anger,  malice,  love  of  gain,  or 
a  heart  bent  on  mischief,  as  distinguished  from 
insanity  produced  by  the  visitation  of  God,  he 
is  responsible  for  his  acts.81  And  mere  mental 
depravity  is  not  insanity  in  a  legal  sense.88 
neither  is  eccentricity,  idocy,  or  hypochondria, 
insanity  which  will  excuse  crime.88  The  insan- 
ity which  will  excuse  crime  must  be  not  the 
mere  impulse  of  passion,  or  idle  frantic  humor, 
but  an  absolute  dispossession  of  the  free  na- 
tural agencies  of  the  mind,84  though  it  need 
not  be  furious  and  manifested  alike  on  all  sub- 
jects.88 

General  mania  and  idiocy. 


The  rule  was  laid  down  in  the  early  history 
of  the  common  law,  that  to  be  exempt  from 
criminal  responsibility,  one  must  have  been  at 
the  time  so  deprived  of  his  understanding  and 
memory  as  not  to  know  what  he  was  doing 
more  than  an  infant  or  wild  beast;88  but  this 
rule  has  become  obsolete  with  reference  to 
idiocy  or  imbecility,  and  the  rule  of  the  capac- 
ity of  a  fourteen-year-old  child  has  been  ex- 
pressly repudiated.87  So,  the  presence  or  ab- 
sence of  a  delusion  has  been  stated  to  be  the 
true  test  of  the  presence  or  absence  of  insan- 
ity, the  absence  of  delusion  being  a  character- 
istic of  a  sound  mind.88  Rut  the  rule  that  the 
presence  or  absence  of  delusion  cannot  be  said 
to  be  the  only  legal  test  as  a  rule  of  law  has 
been  adopted  in  civil  cases.89  And  delusion, 
though  not  a  test,  or  not  the  sole  test,  is  evi- 
dence of  insanity.80  Likewise,  some  of  the 
cases  have  adopted  the  rule  that  the  test  of 

SO  Williams  v.  State.  50  Ark  517.  9  S.  W.  5; 
State  v.  Slickley.  41  Iowa.  232:  People  v.  Morti- 
mer, 48  Mich.  39.  11  N.  W.  776. 

81  Com.  v.  Farkin.  2  Clark  (Pa.)  208. 

28  Goodwin  v.  State.  96  Ind.  550;  Com.  v.  Van 
Horn.  188  Pa.  143,  41   Atl.  469. 

23  Hawe  v.  State,  11  Neb.  537,  38  Am.  Ren.  375. 
10  N.  W.  452;  State  v.  Shippcy,  10  Minn.  223.  Gil. 
178.  88  Am.  Dec.  70;  Sindram  v.  People.  1  N.  Y. 
Crim.  Rep.  448;  Com.  v.  Cleary.  148  Pa.  26,  23 
Atl.  1110:  Johnson  v.  State.  100  Tenn.  254.  45  S. 
W.  436;  United  Slates  v.  Young.  25  Fed.  710;  R. 
v.  Vaughan,   1  Cox.  C.  C.  80. 

84  People  v.  Carnel.  2  Kdm.  Sel.  Cas.  200;  Hoover 
v.  State.  161  Ind.  348.  68  N.  E.  591;  Com.  v.  Moi- 
Icr.  4  Pa.  264. 

85  United  States  v.  Faulkner.  35  Fed.  730. 

86  Arnold'*  Case,  16  How.  St.  Tr.  764.  Hargrave, 
St.  Tr.  322. 

87  Rodgcrs  v.  State  (Tex.  Crim.  Rep.)  28  S.  W. 
68S.  In  State  v.  Richards.  39  Conn.  591,  however, 
the  court  thought  that  imbeciles  ought  not  to  be 
held  criminally  accountable  unless  they  have  '  ca- 
pacity equal  to  that  of  ordinary  children  of  four- 
teen   years   of   age,    wilh    the   qualification   that  the 

"   llld   be    restricted   to   the   matter  of 


comparison    should    be  rest™ 


le  qualifii 
icted  to 


the  matter 


appreciating  right  and  wrong;,  and  the  consequences 
of  the  act.  and  that  the  child  taken  as  a  standard 
should  be  one  in  humble  life,  with  only  ordinary 
training;  but  the  court  finally  submitted  the  whole 
mailer  to  the  jury,  requiring  it  to  say  whether 
the  defendant  had  such  knowledge  of  right  and 
wrong,  and  such  appreciation  of  the  consequences 
and  effects  of  his  acts,  as  to  be  a  proper  subject  for 
punishmrnt. 

88  Com.  v.  Meredith.  17  Phila.  90:  Hadficld's  Case. 
27   How.   St.  Tr.  1282. 

89  Denson  v.  Beaztcv,  34  Tex.  I'M;  Manhattan  L. 
Ins.  Co.  v.  TtroiiRhtoh.  109  U.  S.  121,  27  L.  ed. 
87*.  3  Sup.  Ct.  Rep.  99. 

SO  Com.  v.  Meredith,  14  W.  N.  C.  188. 
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criminal  responsibility  is  the  mental  ability 
to  discriminate  between  abstract  right  and 
wrong,  criminal  responsibility  existing  where 
there  is  sufficient  mental  capacity  to  know  right 
from  wrong.81  And  one  who  has  not  such 
capacity  is  not  a  proper  subject  of  punishment 
for  criminal  acts.88  This  rule,  too,  though  at 
one  time  well  supported,  has  been  generally, 
if  not  universally,  superseded  by  other  rules, 
notably  the  one  immediately  following. 

The  prevailing  modern  rule,  which  is  fast 
becoming  universal,  is  to  test  the  capacity  to 
distinguish  between  right  and  wrong  in  the 
concrete  instead  of  the  abstract,  as  having  ref- 
erence to  the  particular  act  in  question,  the 
test  question  being  whether  the  accused  was 
capable  of  distinguishing  between  right  and 
wrong  with  respect  to  the  particular  act  which 
he  committed.8'  I'nder  it  insanity  which  will 
excuse  a  criminal  act  must  amount  to  a  de- 
rangement so  great  as  to  obliterate  the  sense 
of  right  and  wrong  as  to  the  particular  act 
done,  at  the  time  of  its  performance,84  or  as  to 
render  the  party  unconscious  that  in  doing  the 
particular  act  he  was  committing  a  crime.88 
The  ability  to  distinguish  between  moral  good 
and  evil,  as  distinguished  from  legal  good  and 
evil,  has  been  asserted  as  a  test.88  But  the 
modern  rule  would  seem  to  require  an  absence 
of  knowledge  that  the  act  was  wrong,  either  in 


81  Bcasley  v.  State,  SO  Ala.  149,  20  Am.  Rep.  292; 
Brinkley  v.  State,  58  Ga.  296;  Hornish  v.  People, 
142  111.  620.  32  N.  F..  677,  18  L.R.A.  237;  Conway 
v.  State.  118  Iml.  482,  21  N.  E.  285;  Cunningham 
v.  State.  56  Miss.  269.  31  Am.  Rep.  360;  State  v. 
Redemcicr.  71  Mo.  173,  36  Am.  Rep.  462;  Burgo  v. 
State,  26  Neb.  639,  42  N.  \V.  701;  Walker  v.  Peo- 
ple. 88  N.  Y.  86,  affirming  1  N.  Y.  Crim.  Rep.  7; 
Ncvling  v.  Com.  98  Pa.  323;  C.icbcl  v.  State,  28 
Tex.  App.  151.  12  S.  YV.  591. 

38  United  State*  v.  Shulti,  6  McLean,  122.  Fed. 
Ca*.  No.  16.2H6;  Anderson  v.  State,  42  Ga.  9;  Hays 
v.  Cora.  17  Ky.  L  Kep.  1147.  33  S.  W.  1104;  Wil- 
li* v.  People.  32  N.  Y.  715;  Com.  v.  Winncmorc,  1 
Brcwst.   (Pa.)  356. 

88  Lide  v.  State,  133  Ala.  43,  31  So.  953;  State 
v.  Barthlcman.  120  Cal.  7,  52  Pac.  112;  Taylor  v. 
State.  105  Ga.  746,  31  S.  E.  764;  State  v.  Mowry. 
37  Kan.  369.  15  Pac.  282;  Abbott  v.  Com  107  Ky. 
624.  55  S.  W.  196;  State  v.  Knight,  95  Me.  467, 
50  All.  276.  55  L.R.A.  373;  State  v.  Rcdemeier.  71 
Mo.  173.  36  Am.  Kep.  462;  Knights  v.  State,  58 
Neb.  221.  76  Am.  St.  Rep.  78,  78  N.  W.  508;  Peo- 
ple v.  Krist.  168  N.  Y.  19,  60  N.  E.  1057;  State  v. 
Spivcy,  132  N.  C.  989,  43  S.  E.  475;  Blackburn  v. 
State,  23  Ohio  St.  146;  UlU  v.  Territory.  10  Okla. 
714.  63  Pac.  960.  53  L.R.A.  814;  Com.  v.  Lutz.  10 
Kulp,  234;  State  v.  Mcintosh,  39  S.  C.  97,  17  S. 
E.  446;  Johnson  v.  State,  100  Tenn.  254,  45  S.  W. 
436;  Evcrs  v.  State,  31  Tex.  Crim.  Rep.  318,  37 
Am.  St.  Rep.  811.  20  S.  W  744.  18  L.R.A.  421; 
People  v.  Calton,  5  Utah,  451.  16  Pac  902;  Vance 
v.  Com.  2  Va.  Cas.  132;  Eckcrt  v.  State,  114  Wis. 
160.  89  N.  W.  826;  Youtsey  v.  United  States,  38 
C.  C.  A.  562,  97  Fed.  937;  R.  v.  Layton,  4  Cox,  C. 
C.  149. 

84  McAllister  v.  State.  17  Ala.  434,  52  Am.  Dec. 
180;  Marccau  v.  Travelers'  Ins.  Co.  101  Cal.  338, 
35  Pac.  856.  36  Pac.  813;  Hornish  v.  People,  142 
III.  620.  32  N.  E.  677,  18  L.R.A.  237;  State  v. 
Wright,  134  Mo.  404.  35  S.  W.  1145;  People  v. 
Montgomery,  '3  Abb.  Pr.  N.  S.  207;  State  v.  Al- 
cxander.  30  S.  C.  74.  14  Am.  St.  Rep.  879,  8  S. 
E.  440;  Gicbel  v.  State,  28  Tex.  App.  151,  12  S. 
W.  591;  R.  v.  Offord.  5  Car.  &  P.  168. 

35  McAllister  v.   State,  supra. 
88Kinlocir»  Case,  25  How.  St.  Tr.  997. 


a  moral  or  a  legal  sense,  in  order  to  relieve 
from  criminal  responsibility.87 

The  rule  has  been  quite  extensively  adopted 
and  seems  to  be  growing  in  favor,  making  the 
capacity  to  understand  the  nature,  character, 
and  consequences  of  the  alleged  criminal  act 
a  test  of  criminal  responsibility  therefor,  hold- 
ing that,  to  be  effectual  as  a  defense,  insanity 
must  be  such  as  to  render  the  accused  uncon- 
scious of  such  nature,  character,  and  conse- 
quences.88 And  a  person  would  be  criminally 
responsible  if  he  had  sufficient  mind  to  be  con- 
scious of  what  he  was  doing,89  but  it  is  fre- 
quently regarded  as  necessary  that  the  accused 
should  not  only  be  incapable  of  knowing  the 
nature  and  character  of  the  act,  but  also  that 
he  should  be  without  capacity  to  distinguish 
between  right  and  wrong  with  reference  to  it, 
the  question  being  whether  he  had  sufficient  use 
of  his  reason  to  understand  the  nature  and 
character  of  the  act,  and  know  that  it  was 
wrong  for  him  to  commit  it.40  As  thus  modi- 
fied, the  rule  is  nearly  the  same  as  the  rule  that 
responsibility  depends  upon  the  knowledge  of 
right  or  wrong  of  the  criminal  act  in  question, 
and  under  it,  one  who  is  laboring  under  mental 
disease  to  such  an  extent  that  he  does  not 
know  what  he  is  doing,  or  that  he  is  doing 
wrong,  is  not  criminally  responsible,41  but  lie  is 
criminally  responsible  if  he  has  reason  and 
capacity  sufficient  to  enable  him  to  distinguish 
between  right  and  wrong,  and  understand  the 
nature  of  his  acts,  and  his  relation  to  the  party 
injured,48  and  sufficient  mental  power  to  apply 
that  knowledge  to  his  own  acts.48  Many  of 
the  cases  put  the  question  of  knowledge  of 
right  and  wrong,  and  that  of  capacity  to  know 
the  nature  of  the  act,  in  the  alternative,  holding 
the  test  of  criminal  responsibility  to  be  whether 
the  accused,  at  the  time  of  committing  the  act 
in  question,  was  laboring  under  such  incapacity 


87  McAllister  v.  State,  supra;  People  v.  Pico,  62 
Cal.  50;  Choice  v.  State,  31  Ga.  424;  State  v. 
Mowry.  37  Kan.  369,  15  Pac.  282;  Com.  v.  Rog 
crs.  7  Met.  500,  41  Am.  Dec.  458;  Willis  v.  Peo- 
ple, 32  N.  Y.  715;  Blackburn  v.  State,  23  Ohio  St. 
146;  Com.  v.  Sayres.  12  Phila.  553;  State  v.  Mc- 
intosh, 39  S.  C.  97,  17  S.  E.  446;  R.  v.  Town- 
lev.   3    Fost.   &    F.  839. 

88  State  v.  Gut,  13  Minn.  343.  Gil.  315;  Hum- 
phreys v.  State.  45  Ga.  190;  Hoover  v.  State,  161  Ind. 
348.  68  N.  E.  591;  O^Bricn  v.  People,  36  N.  Y. 
276;  State  v.  Brandon.  53  N.  C.  (8  Jones,  L.)  463; 
Revoir  v.   State.  82  Wis.  295,  52  N.   W.  84. 

39  Brown  v.  Com.  78  Pa.  122;  State  v.  Swift.  57 
Conn.  496.  18  Atl.  664;  Com.  v.  Jones,  1  Leigh, 
612;  R.  v.  Townlcv,  3  Fost.  &  F.  839. 

40Guitcau's  Case,  10  Fed.  161;  State  v.  O'Ncil, 
51  Ktfn.  651.  32  Pac.  287,  24  L.R.A.  555;  State  v. 
Rcdemeier,  71  Mo.  173,  36  Am.  Rep.  462;  Mackin 
v.  State.  59  N.  J.  L.  495,  36  Atl.  1040;  Walker  v. 
People.  26  Hun,  67;  State  v.  Potts,  100  N.  C.  457, 
6  S.  E.  657;  Davis  v.  United  States.  165  U.  S.  373, 
41  L.  cd.  750,  17  Sup.  Ct.  Rep.  360;  R.  v.  Dood/. 
6  Cox,  C.  C.  463. 

41  Guitcau's  Case,  supra:  State  v.  Zorn,  22  Or. 
591.  30  Pac.  317;  Com.  v.  Bczek,  168  Pa.  603.  32 
Atl.  109;  R.  v.  Arnold.  16  How.  St.  Tr.  695. 

«  State  v.  West.  Houst.  Crim.  Kep.  (Del.)  371; 
State  v.  O'Ncil.  supr.i;  Spencer  v.  State,  69  Md.  28. 
13  Atl.  809;  State  v.  Shippcy.  10  Minn.  223,  Gil.  178. 
88  Am.  Dec.  70;  State  v.  Haywood,  61  N.  C  (Phtll. 
L.)  376;  Loeffncr  v.  State,  10  Ohio  St.  599;  Nev- 
ling  v.  Com.  98  Pa.  323;  State  v.  Bundy.  24  S.  C. 
439.  58  Am.  Kep.  262;  Stuart  v.  State.  1  Baxt. 
178;  Leache  v.  State.  22  Tex.  App.  279.  53  Am.  Rep. 
638.  3  S.  W.  :3V;  M'Naghten's  Case,  10  Clark  &  F. 
200. 

48  State  v.  Gut  and  State  v.  West,  supra. 
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as  not  to  know  the  nature  and  quality  of  the 
act  he  was  doing,  or,  if  he  did  know,  that  he 
did  .not  know  he  was  doing  wrong.4* 

The  right-and-wrong-with-reference-to-the- 
particular-act  test  seems  to  be  growing  in  fa- 
vor, and  is  generally  satisfactory.  On  the 
retributive  theory,  we  are  justified  in  holding 
all  persons  who  are  conscious  of  the  wrong- 
fulness of  a  particular  act  which  they  commit, 
responsible  for  that  act.  And  on  the  theories 
of  prevention  of  crime  and  example  to  would- 
be  criminals  in  the  future,  the  argument  for 
punishment  of  persons  who,  however  disturbed 
may  be  their  minds,  arc  conscious  of  the  dif- 
ference between  right  and  wrong  as  to  the 
particular  act,  is  still  stronger.  Those  having 
charge  of  lunatics  concede  that  they  are  sub- 
ject to  discipline,  and  the  police  system  pre- 
vailing in  lunatic  asylums  assumes  this;  and 
experts  state  that  lunatics  are,  as  a  rule,  open 
to  the  influence  of  fear  of  punishment.  They 
would  appear  to  differ  only  in  degree  in  this 
respect  from  other  men,  though,  of  course, 
mitigation  of  guilt  and  diminished  responsi- 
bility may  be  claimed  for  them  on  account  of 
their  infirmity.  But  as  penal  law  can  control 
their  outbursts,  the  interests  of  society  require 
that  over  them  penal  law  should  continue  to 
assert  its  control.*8 

Tests  as  to  insanity  as  a  defense  in  a  crim- 
inal prosecution  are  to  be  applied  with  refer- 
ence to  the  exact  time  of  the  commission  of 
the  offense,*6  though  it  is  proper,  in  a  prose- 
cution of  homicide  by  poison,  to  submit  to  the 
jury  the  question  of  sanity  or  insanity  of  the 
accused  at  the  time  when  the  poison  was  pur- 
chased, as  well  as  at  the  time  when  it  was 
administered.*7 

Partial  insanity  or  monomania. 

Partial  insanity  is  mental  unsoundness,  al- 
ways existing,  though  but  occasionally  mani- 
fested.** And  monomania  is  a  derangement 
of  the  mental  faculties  confined  to  some  par- 
ticular idea  or  object  of  desire  or  aversion;*9 
it  is  a  perversion  of  understanding  in  regard 
to  a  single  object,  or  a  small  number  of  ob- 
jects.86 And  temporary  insanity  consists  of 
occasional  fits  of  madness."    And  recurrent 

44  United  States  v.  Young.  25  Fed.  710;  People 
v.  CofTman,  24  Cal.  230;  People  v.  Waller.  1  Idaho, 
)&6:  Stale  v.  Lawrence,  5/  Me.  574;  State  v. 
KliiiRor,  43  Mo.  127;  Anderson  v.  State,  25  Neb 
5 -n,  41  N.  \V.  357;  Freeman  v.  People.  4  Denio.  9. 
47  Am.  Dec.  216;  Com.  v.  McCaulley,  16  l'hila. 
502;  Clark  v.  Stale.  8  Tex.  App.  J 50;  Revoir  v. 
State,  supra. 

45  See  State  v.  Coleman,  27  La.  Ann.  691;  State 
v.  Pratt.  Houst.  (  rim.  Rep.  (Del  )  249;  Smith  v. 
State.  22  Tex.  App.  317.  3  S.  W.  684. 

48  >tatc  v.  Coleman,  Mir>ra;  People  v.  Cl<  ndennin, 
91  Cal.  .'5.  27  Pac.  418;  State  v.  Pratt  and  Smith  v. 
State,  supra. 

47  Laro*  v.  Com.  84  Pa.  200. 

48  Black'i  Law  Diet,  citing  Dew  v.  Clark.  3  Ad- 
dams.  Keel.  Rep.  79.  ..... 

49()wings'»  Case.  1  Bland.  Ch.  370,  17  Am  Dec. 
311!  Culler  v.  Zollinger,  117  Mo.  92,  22  S.  W.  895. 

50  Ue  Gannon,  2  Misc.  329,  21  N.  Y.  Supp.  960. 

51  R.    v.    Richard,.    1    Post.   &    P.  87. 


insanity  is  insanity  returning  from  time  to 
time.*"  The  fact  that  there  is  partial  or 
temporary  insanity  does  not  confer  criminal 
irresponsibility,  where  the  party  was  not  in- 
stigated by  his  madness  to  perpetrate  the  crim- 
inal act.**  Temporary  insanity  is  as  fully  rec- 
ognized as  a  defense  to  crime  as  is  perma- 
nent insanity.8*  But  where  an  accused  person 
is  not  shown  to  have  been  innocent,  general 
evidence  as  to  unsoundness  upon  any  subject 
except  that  which  is  under  investigation  is  in- 
competent.88 Where  partial  insanity  is  relied 
upon  as  a  defense,  the  crime  charged  must 
have  been  the  product  of  the  insane  condition, 
and  connected  with  it  as  effect  with  cause, 
and  not  the  result  of  sane  reasoning  or  nat- 
ural motives  of  which  the  party  was  capable, 
notwithstanding  his  disorder.8*  It  is  an  ex- 
cuse for  crime  only  when  it  deprives  the  party 
of  his  reason  in  regard  to  the  criminal  act  in 
question.87  To  excuse  crime,  it  must  control 
the  will,  and  make  the  commission  of  the  act 
a  duty  of  overruling  necessity  to  the  person 
committing  it.8*  The  test  of  responsibility  is 
like  that  in  other  cases,— whether  the  accused 
had  sufficient  capacity  at  the  time  of  commit- 
ting the  act  to  distinguish  between  right  and 
wrong  with  reference  to  it.86  And  partial  in- 
sanity will  not  excuse  crime  unless  the  accused 
did  not  have  such  knowledge,*0  or  did  not 
know  the  nature  or  quality  of  the  criminal 
act,61  or  did  not  have  power  sufficient  to  ap- 
ply such  knowledge  to  bis  own  case.**  And 
to  justify  an  acquittal,  it  must  be  proved  that 
the  act  was  committed  during  an  attack  of 
the  disease,  and  the  act  itself  is  not  evidence 
of  such  an  attack.63 

5«  Smith  v.  State,  22  Tex.  App.  316,  3  S.  W.  684. 

SS  Ilovard  v.  Stale,  30  Miss.  600;  Com.  v.  Cres- 
singer,  193  Pa.  326,  44  Atl.  433;  State  v.  Har- 
rison, 36  \V.  Va.  729.  15  S.  E.  982.  9  Am.  Crim. 
Rep.   626,   18  L.R.A.  224. 

54  People  v.  Ford,  138  Cal.  140,  70  Pac.  1075. 

55  Cora.  v.  McCaulley,   16  Phila.  502. 
SSC.uitcau's  Case.  10  Fed.   161;   Pa  rsons  v.  State, 

81  Ala.  577.  60  Am.  Rep.  193,  2  So.  854,  7  Am. 
("rim.  Rep.  266;  Stevens  v.  State,  31  Ind.  485,  99 
Am.   Dec.  634. 

67  Slate  v.  Danby,  Houst.  Crim.  Rep.  (Del.)  175; 
Freeman  v.  People.  4  Denio,  9,  47  Am.  Dee.  216; 
State  v.  Miller.  7  Ohio  N.  P.  458. 

58  Com.  v.  Mosler,  4  Pa.  264;  Dejarnelte  v.  Com. 
75  Va.  867. 

59  State  v.  Pratt,  Houst.  Crim.  Rep.  (Del.)  249; 
People  v.  Hurtado.  t>3  Cal.  288;  State  v.  Nixon,  32 
Kan.  205.  4  Pac.  1S9,  5  Am.  Crim.  Rep.  307;  Gris- 
M»n  v.  State.  62  Miss.  167;  Giebcl  v.  State.  28  Tex. 
App.  151,  12  S.  \V.  591;  State  v.  Harrison,  36  \V. 
Va.  729,  15  S.  E.  982.  9  Am.  Crim.  Rep.  626.  18 
L  R.A.  224i  United  Stales  v.  Ridgcway,  31  Fed. 
141.  Kinloch's  Case.  25  How.  St.  Tr  891. 

60  State  v.  Lawrence,  57  Me.  574;  Bovard  v. 
Stale.  30  Miss.  600;  Stale  v.  Huting,  21  Mo.  464; 
People  v.  Taylor,  138  N.  Y.  398,  34  N.  E.  275;  Com. 
v.  Frecth,  5  Clark  (Pa.)  455;  Dcjarnette  v.  Com. 
supra;  State  v.  Harrison,  supra;  United  State*  v. 
Holmes.  1  Cliff.  98,  Fed.  Cas.  No.  15.382. 

61  State  v.  Lawrence,  supra;  Com.  v.  Sayrcs,  12 
l'hila.    553;    United   States  v.    Holmes,  supra. 

62  Com.  v.  Sayrcs;  Dejarnette  v.  Com.  and 
United  Slates  v.   Holmes,  supra. 

68  People  v.  Pine,  2  Barb.  566;  Bellingham's 
Case.   1   Collinson,   Lunacy.  636. 
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The  Humanity  of  the  Law 


BY  B.  A.  RICH 


AWS  grind  the  poor, 
and  rich  men  rule  the 
law,"  said  Goldsmith 
in  his  "Traveller." 
This  is  a  sample  of  the 
jihes  constantly  aimed 
at  the  law  by  wits  and 
cynics,  by  agitators 
and  anarchists,  and 
especially  by  those  unfortunates  who 
think,  rightly  or  wrongly,  that  the 
law  has  done  them  an  injustice.  Great 
is  the  number  of  those  who  think 
they  have  been  wronged  by  the  law, 
and  even  of  those  who  have  suf- 
fered real  injustice.  But,  after  all, 
how  much  does  this  admission  mean? 
Does  it  mean  that  our  law  is  a  kind  of 
juggernaut  of  inhumanity  and  injustice, 
or  only  that,  in  spite  of  a  dominant  pur- 
pose to  secure  justice,  it  is  subject  in 
its  operation  to  human  imperfections? 

As  the  law,  in  ideals  and  purpose,  rep- 
resents divine  justice,  those  who  con- 
template these  may  say  with  Hooker 
that  "her  seat  is  the  bosom  of  God  and 
her  voice  the  harmony  of  the  world." 
On  the  other  hand,  those  who  look  at 
the  miscarriages  of  justice  and  the  griev- 
ous wrongs  sometimes  done  in  the  name 
of  the  law  because  of  its  imperfections 
too  often  think  of  the  law  itself  as  a 
cruel  monster  of  evil.  But  everywhere 
its  purposes  correspond  to  the  moral 
development  of  the  lawmakers,  and  its 
practical  wisdom  and  justice  depend  up- 
on the  degree  of  their  intelligence.  The 
humanity  of  the  law  as  it  is  actually  ad- 
ministered is  a  well-nigh  perfect  index 
of  the  grade  of  civilization  of  the  people. 

It  is  increasingly  characteristic  of  the 
law  of  to-day  that  it  is  aiming  to  pro- 
tect the  defenseless,  to  help  the  help- 
less, to  preserve  the  rights  and  provide 
for  the  wants  of  those  who  cannot  ade- 
quately care  for  themselves.  By  a  few 
of  many  instances,  even  the  least  intelli- 
gent can  see  that  the  humanity  of  the 
law  is  steadily  increasing,  and  that  every 
year  new  steps  are  taken  to  prevent 
oppression,  to  abolish  suffering,  to  pro- 


tect life  and  health,  to  better  the  condi- 
tions of  living,  to  provide  intellectual 
and  moral  training,  and  in  many  ways 
to  give  to  all  increased  privileges  and 
higher  opportunities  for  wholesome  and 
happy  life. 

It  may  particularly  emphasize  the 
spirit  of  the  time  to  call  attention  es- 
pecially to  the  revolution  that  has  been 
made  during  a  single  generation  in  the 
treatment  of  animals.  Laws  and  socie- 
ties to  prevent  cruelty  to  animals  are 
found  everywhere.  The  work  of  Henry 
Bergh  in  New  York  has  been  multi- 
plied a  thousandfold,  until  brutal  team- 
sters and  all  who  have  to  do  with  the 
care  of  animals  have  learned  to  fear 
the  hand  of  the  law.  Not  only  beating, 
but  overloading  or  otherwise  abusing, 
animals,  is  made  a  statutory  offense. 
Under  Federal  law  and  some  state  laws, 
as  shown  by  the  note  in  44  L.R.A.  449, 
shipments  of  live  stock  are  made  sub- 
ject to  penal  provisions  if  the  stock  is 
carried  more  than  the  specified  number 
of  hours  without  being  unloaded  for 
food,  water,  and  rest.  So  there  are  stat- 
utes making  it  unlawful  to  indulge  in 
such  old-time  sports  as  cock  fighting,  dog 
fighting,  or  fights  between  other  ani- 
mals. The  laws  against  cruelty  to  ani- 
mals, as  shown  in  Halsbury's  Laws  of 
England,  vol.  1,  p.  419,  also  impose  an 
obligation  to  kill  an  injured  and  suffer- 
ing animal  when  it  is  cruel  to  keep  it 
alive,  and  to  kill  it  in  such  a  way  as  to 
inflict  the  least  possible  pain  and  suffer- 
ing. So  the  laws  have  taken  cognizance 
of  the  subject  of  vivisection,  and  heat- 
ed debates  still  go  on  respecting  the  ex- 
tent to  which  they  should  go.  These  il- 
lustrate how  far  the  law  has  come  toward 
the  high  level  of  humane  consideration, 
even  for  those  animals  which  men  in  the 
past  have  used  or  abused,  no  matter  how 
cruelly,  without  fear  or  thought  of  any 
power  to  interfere. 

The  special  care  of  the  law  for  those 
who  cannot  help  themselves  is  empha- 
sized also  with  especial  force  in  its  care 
for  children.   A  parent  whose  negligent 
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failure  to  supply  food  or  other  neces- 
saries causes  his  child's  death  is  guilty 
of  manslaughter,  or,  if  his  failure  was 
wilful,  he  is  guilty  of  murder,  as  shown 
by  the  authorities  in  Wharton  on  Homi- 
cide (3d  ed.)  p.  686.  And  the  same  rule 
applies  to  the  abandonment  or  exposure 
of  the  child.  The  parent  may  be  also 
guilty  of  manslaughter  by  failing  to  pro- 
vide medical  attendance.  On  these  ques- 
tions the  law  has  long  been  settled.  Neg- 
lect to  provide  children  with  sufficient 
food  or  bedding  for  the  requirements  of 
health  has  also  been  made  an  offense. 
The  tender  regard  of  the  law  for  the 
interests  of  youth  is  also  shown  in  the 
laws,  which  are  by  some  thought  too 
strict,  to  prevent  children  from  taking 
part  not  only  in  dangerous  exhibitions  or 
performances,  but  in  those  which  are 
deemed  detrimental  to  their  moral  wel- 
fare. Many  are  the  statutes  of  the  va- 
rious states  dealing  with  questions  of 
this  kind.  So  the  education  of  chil- 
dren has  become  one  of  the  most  im- 
portant and  prolific  subjects  of  legisla- 
tion. Laws  which  deal  with  some  phase 
of  it  have  become  legion.  It  is  true  that 
the  welfare  of  the  state  itself  is  involved 
in  this  question,  so  that  it  is  not  solely 
a  matter  of  humanity  to  the  children; 
yet  there  is  an  increasing  recognition  of 
the  duty  of  the  state  to  the  children 
themselves,  and  this  element  is  the  chief, 
if  not  the  only,  one  in  those  statutes 
which  deal  with  the  care  of  the  blind, 
deaf  and  dumb,  defective,  feeble-mind- 
ed, or  other  classes  of  children  who  are 
not  likely  ever  to  become  real  factors  in 
the  body  politic.  Institutions  great  and 
small  are  multiplied  everywhere  for  the 
support,  care,  and  development  of  all 
these  children. 

Adults,  as  well  as  children,  when  help- 
less and  needy,  are  treated  by  the  law 
as  wards  of  the  state.  It  is  too  much 
to  say  that  the  state  is  yet  doing  its 
full  duty  toward  all  these,  but  it  already 
does  much.  The  maintenance  of  homes 
for  the  poor  has  long  been  a  settled  pol- 
icy, and  the  sacredness  of  the  obligation 
to  them  is  emphasized  by  making  the 
overseer  of  such  a  place  criminally  re- 
sponsible for  manslaughter,  or  murder 
in  an  extreme  case,  if  he  fails  to  provide 
necessary  food  and  care  for  those  in  his 


charge.  It  would  make  a  long  list  to 
enumerate  all  the  institutions  and  all 
the  statutes  that  aim  to  provide  for  the 
various  classes  of  those  who  are  unable 
to  care  for  themselves.  Homes  for  old 
soldiers,  homes  for  the  feeble-minded, 
homes  for  epileptics,  homes  for  the  in- 
sane, homes  for  the  blind,  are  every- 
where provided  and  maintained  by  the 
law  in  the  interest  of  humanity. 

In  dealing  with  offenders,  the  chief 
consideration  has  been  protection  to  so- 
ciety, rather  than  humanity.  But  the  in- 
terests and  welfare  of  the  offender  are 
rapidly  coming  to  be  given  a  large  place 
in  the  treatment  of  lawbreakers.  In- 
deed, with  juvenile  offenders,  the  ten- 
dency now  is  to  make  them  wards  of  the 
court,  with  proper  oversight  and  train- 
ing, and  not  to  treat  them  as  criminals 
at  all.  Even  for  adults  the  system  of 
parole  is  an  application  of  the  same 
policy. 

Laws  for  the  protection  of  women 
have  also  increased  manifold.  The  rec- 
ognition of  their  lesser  ability  to  defend 
themselves  against  attack,  or  to  meet  the 
strain  of  excessive  toil,  has  led  to  nu- 
merous statutes  to  shield  them  from 
these  dangers.  Enactments  for  this  pur- 
pose have  not  always  been  sustained  by 
the  courts,  but  they  have  been  upheld  in 
many  cases. 

Going  beyond  the  case  of  the  helpless 
and  of  the  defective,  beyond  the  case  of 
children  and  of  women,  the  law  has  in 
recent  times  begun  to  recognize  that 
there  is  a  great  class  of  people  compe- 
tent to  contract  and  to  earn  their  own 
living,  who  are  yet,  by  virtue  of  their 
situation,  put  at  a  disadvantage,  and 
practically,  if  not  theoretically,  unable 
adequately  to  protect  their  own  interests 
in  some  important  matters.  This  is  the 
class  largely  composed,  indeed,  of  ma- 
ture and  able-bodied  men  who  are  so 
bound  by  the  circumstances  and  condi- 
tions of  their  employment  as  to  be  more 
or  less  at  the  mercy  of  employers.  In 
this  vast  field  the  law  of  modern  times 
has  undertaken  the  humane  work  of  pro- 
viding necessary  restrictions  and  regu- 
lations of  the  terms  and  incidents  of 
many  employments.  To  make  even  an 
enumeration  of  the  statutes  on  these  sub- 
jects would  fill  pages.   One  illustration 
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may  suffice.  Take  for  instance  the  leg- 
islative restrictions  of  the  hours  of  la- 
bor. Their  constitutionality  has  been 
considered  at  length  in  notes  in  65 
L.R.A.  33  and  12  L.R.A.(N.S.)  1130, 
showing  much  divergence  of  view  among 
the  judges  upon  the  questions  involved, 
especially  with  respect  to  the  reasonable- 
ness of  the  regulations  in  particular 
cases.  Space  will  not  permit  any  review 
of  those  statutes.  But  they  furnish  an 
overwhelming  illustration  of  a  great  and 
enlarging  field  of  the  law  that  is  pervad- 
ed with  humane  purposes. 

Many  other  examples  of  the  law's  hu- 


manity might  be  reviewed  and  while  it  is 
easy  to  enumerate  its  defects,  imperfec- 
tions, and  miscarriages,  and  many  critics 
see  nothing  else,  yet  a  fair  view  of  all 
that  is  being  done  and  attempted  for  the 
interests  of  humanity  incontestably 
shows  that  the  law  increasingly  recog- 
nizes its  obligation  toward  the  helpless 
and  the  needy  and  all  who  cannot  ade- 
quately care  for  themselves.  The  extent 
of  this  recognition  and  of  the  practical 
administration  of  this  purpose  of  the  law 
is  limited  only  by  the  degree  of  the  en- 
lightenment and  moral  development  of 
the  people. 


-m 


Inherent  difficulties,  peculiar  to  punitive  justice, 
appear  to  me  to  be  six:  (I)  public  desire  for  vengeance 
when  a  wrong  has  been  done,  which  the  law  is  com- 
pelled to  satisfy;  (2)  the  close  contact  of  criminal  law 
and  administration  with  politics;  (3)  the  inherent  unreli- 
ability of  evidence  in  criminal  causes;  (4)  the  wide  scope 
(or  discretion  necessarily  involved  in  the  administration  of 
punitive  justice ;  (5)  the  intrinsic  inadequacy  of  the  chief 
deterrent  upon  which  punitive  justice  must  rely,  and  (6) 
the  popular  tendency  to  throw  too  great  a  burden  upon 
criminal  law — to  attempt  to  do  too  much  by  means  of 
it —Prof.  Roscoe  Pound. 
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WHERE  the  wine  press 
is   hard   wrought,  it 


yields  a  harsh  wine 
that  tastes  of  the 
grapestone,"  wrote 
Bacon  in  respect  of 
judicature,  adding  that 
there  is  no  worse  tor- 
ture than  the  torture 
of  laws.  That  the  wine  press  was  hard 
wrought  in  one  of  America's  most  re- 
markable homicide  cases  is  a  conclusion 
that  follows  a  perusal  of  the  record  in 
the  case  of  the  People  of  the  State  of 
New  York  against  Albert  T.  Patrick.  A 
new  movement  to  secure  Patrick's  par- 
don is  here  made  the  occasion  for  a  re- 
view of  the  case. 

It  will  be  remembered  that  the  de- 
fendant was  convicted  of  the  murder  of 
William  M.  Rice,  upon  the  theory  that 
the  death  was  caused  by  chloroform  ad- 
ministered by  one  Jones,  the  deceased's 
valet  and  secretary,  at  the  suggestion  of 
Patrick.  The  vital  and  most  sharply 
contested  point  in  the  case  was  as  to 
whether  the  death  occurred  as  the  re- 
sult of  a  felonious  act,  and  in  the  man- 
ner alleged;  and  it  is  purposed  herein 
to  consider  that  phase  of  the  case. 

Mr.  Rice  died  on  September  23,  1900, 
in  his  apartment  in  New  York  city.  The 
only  other  person  in  the  apartment  at 
the  time  was  Jones,  who  had  been  for 
some  time  Mr.  Rice's  secretary,  and  the 
only  other  member  of  the  household. 
Shortly  after  the  death  occurred,  the 
body  was  embalmed  by  the  arterial  pro- 
cess. This  process  consisted  in  making 
an  incision  into  the  brachial  artery  in 
the  upper  right  arm,  and  injecting,  with- 
out withdrawing  the  blood,  a  fluid  of  the 
"Falcon"  brand.  An  autopsy  was  per- 
formed upon  the  body  forty-three  hours 
after  the  death  occurred,  by  coroner's 
physicians,  Donlin  and  Williams,  and  a 
chemist  and  toxicologist,  Professor 
Witthaus.  The  report  showed,  among 
other  things,  that  the  left  lung  was 
"congested  and  cedematous — right  lung 
same,  and  a  small  area  of  consolidate 


five  cent  piece  in  lower  lobe."  The 
cause  of  death  was  not  given. 

Rice  was  a  multi-millionaire,  and  aft- 
er his  death  the  defendant  produced 
checks  and  assignments  of  money  and 
securities  purporting  to  have  been  made 
from  Mr.  Rice  to  himself,  and  also  a 
will  in  which  he  was  named  as  residuary 
legatee.    There  was  considerable  testi- 
mony tending  to  show  that  these  were 
forgeries.    At  any  rate,  Jones  and  the 
defendant  were  arrested  on  October  4th, 
upon  the  charge  of  forgery.    On  that 
day  Jones  made  a  statement  at  police 
headquarters.    Thereafter  he  made  two 
more  statements,  each  placing  the  brand 
of  falsity  upon  the  preceding  one.  Fi- 
nally, during  the  following  January  or 
February,  he  made  a  fourth  statement, 
or  rather  a  confession,  which,  if  true, 
made  him  thrice  a  liar.   This  confession 
was  along  the  line  of  his  subsequent  tes- 
timony upon  which  the  defendant  was 
convicted.   As  said  by  Judge  O'Brien  in 
his  dissenting  opinion,  when  the  case 
was  in  the  court  of  appeals,1  "Jones  was 
evidently  testifying  under  a  promise  of 
immunity  from  the  public  prosecutor, 
and  although  he  denied  that  as  a  witness 
upon  the  stand,  no  fair  man  can  doubt, 
from  the  circumstances,  that  such  a 
promise  was  made."    Indeed,  when  in- 
terrogated on  the  witness  stand  as  to 
his  conflicting  stories,  he  answered  that 
he  was  in  trouble  and  wanted  to  get  out 
of  his  difficulty. 

He  testified  as  to  an  elaborate  scheme 
involving  forgeries  and  precautions,  by 
which  tlie  defendant  sought  to  acquire 
possession  of  Mr.  Rice's  wealth,  and 
into  which  he  entered  with  the  purpose 
of  sharing  the  spoils  with  the  defend- 
ant. He  testified  that  some  time  before 
the  death  there  was  some  talk  between 
himself  and  Patrick  as  to  chloroform; 
that  the  difficulty  of  procuring  it  in  New 
York  led  to  the  suggestion  that  he 
(Jones)  have  his  brother  in  Texas  send 
him  some ;  and  that  he  did  so,  and,  when 
he  received  it,  delivered  it  to  the  defend- 
ant.  Jones  further  testified  that  shortly 


lung  tissue  about  the  size  of  a  twenty-       *  182  N.  Y.  184,  74  N.  E.  843. 
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before  Mr.  Rice's  death  his  Texas  at- 
torney was  expected  to  arrive,  and  that 
the  fact  that  his  coming  might  thwart 
their  plans  led  them  to  take  immediate 
action.  He  said  that  he  met  the  defend- 
ant upon  the  street  Sunday  afternoon, 
and  received  from  him  the  bottle  of 
chloroform ;  that  the  defendant  instruct- 
ed him  how  to  administer  it;  and  that 
he  followed  the  instructions.  When  he 
returned  to  the  apartment  after  meet- 
ing Patrick,  he  had  been  gone  about 
forty  minutes,  and  he  found  Mr.  Rice 
lying  upon  his  back,  as  he  had  left  him. 
He  had  thought  that  Mr.  Rice  was 
asleep,  but  could  not  swear  but  that  he 
was  dead.  He  saturated  a  sponge  with 
the  chloroform,  put  it  in  a  cone  made 
out  of  a  towel,  placed  the  cone  over  the 
mouth  and  nose  of  Mr.  Rice,  and  left  the 
room,  returning  about  thirty  minutes  la- 
ter. Such  is  a  brief  resumi  of  the  tes- 
timony of  Jones.  His  brother  testi- 
fied that  he  sent  chloroform,  and  the  de- 
livery of  a  package  of  glass  sent  to 
Jones  from  Texas  was  shown  by  way- 
bills, delivery  books,  and  testimony  of 
express  agents. 

It  does  not  appear  that,  in  the  minds 
of  the  physicians  who  performed  the  au- 
topsy, or  of  others,  there  existed  the 
idea  that  the  death  was,  or  might  have 
been,  caused  by  the  administration  of 
chloroform,  until  the  suggestion  came 
from  the  lips  of  Jones.  In  fact,  all  of 
the  vital  organs  were  removed  from  the 
body  at  the  autopsy,  and  a  transverse  cut 
was  made  in  each  of  the  lungs,  which 
were,  if  not  casually,  certainly  not  care- 
fully examined,  and  put  back  for  cre- 
mation with  the  mass  of  the  body,  and 
they  were  cremated.  The  other  vital  or- 
gans were  retained  for  examination  by 
chemists,  and  no  conditions  indicating 
the  cause  of  death  were  thereby  dis- 
closed. Reference  to  this  striking  fea- 
ture of  the  autopsy  will  later  be  made, 
but  it  is  sufficient  now  to  point  out  that 
it  is  by  these  three  physicians  that  Jones 
was  sought  to  be  corroborated.  This 
was  the  situation  with  which  the  district 
attorney's  office  was  confronted:  An 
autopsy  had  been  performed;  the  lungs 
had  been  cremated;  the  other  vital  or- 
gans showed  no  indication  of  the  cause 
of  death ;  Jones  then  came  forward  with 


the  chloroform  idea ;  and  his  story  meant  . 
that  the  chloroform  had  been  taken  into 
the  lungs. 

The  coroner's  physicians  then  indulged 
in  research  and  experiments;  one  of 
them  making  as  many  as  140  experi- 
ments upon  birds  and  animals.  The  facts 
that  these  physicians  were  salaried  offi- 
cials, and  that  they  received  extra  com- 
pensation— one  over  $5,000,  the  other 
something  less— rfor  their  efforts,  the 
latter  fact  not  being  known  to  the  jury 
when  they  found  Patrick  guilty,  may  be 
passed  over  without  comment.  The  sub- 
stance of  their  testimony  and  that  of  Dr. 
Witthaus  may  be  broadly  indicated  as 
follows :  The  lungs  were  congested  ;  the 
congestion  was  coextensive  with  the 
lungs ;  nothing  but  an  irritant  gas  or  va- 
por will  cause  such  coextensive  conges- 
tion ;  and  chloroform  is  such  an  irritant. 

The  entire  testimony  of  these  three 
experts  stands  or  falls  with  the  theory 
that  the  congestion  was  coextensive,  for 
Dr.  Donlin  himself  testified  that  if  the 
lungs  had  not  been  coextensively  con- 
gested it  would  have  been  his  opinion 
that  the  patient  had  died  of  heart  fail- 
ure from  lobular  pneumonia.  So,  it  is 
seen  that  the  question  as  to  the  existence 
of  coextensive  congestion  constituted 
the  keystone  of  the  case.  Professor 
Witthaus  testified  that  the  lungs  were 
congested.  Dr.  Williams  testified  that 
the  congestion  was  coextensive  and  in- 
tense, and  that  "the  condition  of  the 
lungs  struck  me  most  forcibly."  Dr. 
Donlin  testified  that  the  lungs  were  con- 
gested "all  over,"  and  that  their  condi- 
tion was  the  only  thing  in  the  body  rec- 
ognized as  the  cause  of  death.  Speak- 
ing of  all  of  the  vital  organs,  he  said: 
"For  the  purposes  of  death,  I  say  they 
were  normal,  with  the  exception  of  the 
lungs."  Dr.  Williams  also  testified  that 
the  other  organs  were  normal.  How- 
ever forcibly  they  were  impressed  by  the 
condition  of  the  lungs,  and  notwith- 
standing such  condition  was  the  only 
thing  recognized  as  the  cause  of  death, 
the  fact  remains  that  the  lungs  were 
cast  aside,  and  the  normal  organs  were 
retained  for  examination.  So,  the  vital 
point  hinges  upon  the  accuracy  of  the 
memories  of  the  physicians  as  to  the 
condition     observed     months  before, 
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which  did  not  seriously  attract  their  at- 
tention or  excite  their  suspicions  at  the 
time. 

On  cross-examination,  Dr.  Donlin, 
who  had  had  charge  of  the  autopsy,  was 
asked  whether  he  orally  announced  the 
result.  He  said  that  it  was  his  custom 
to  do  so,  and  admitted  that  there  might 
have  been  a  number  of  reporters  pres- 
ent. He  testified  that  he  did  not  remark, 
after  the  autopsy,  that  "the  old  man's 
time  had  come,  and  he  died  from  old 
age,  and  that  is  all  you  can  make  of  it." 
The  defense  produced  a  witness  who 
was  asked  whether,  in  his  presence  and 
hearing.  Dr.  Donlin  made  the  statement. 
He  was  not  permitted  to  answer,  the 
court  saying  that  the  foundation  had  not 
been  properly  laid  for  the  introduction 
of  such  testimony.  The  idea  seemed  to 
be  that  in  interrogating  Dr.  Donlin  the 
defendant's  counsel  did  not  specify  the 
person  to  whom  the  remark  was  made, 
although  it  was  claimed  to  have  been 
made  to  several  persons.  The  court  also 
refused  to  permit  Dr.  Donlin  to  be  re- 
called. This  evidence  was  of  the  most 
important  character,  and  especially  so  in 
view  of  the  circumstances  attending  the 
autopsy,  to  which  reference  has  been 
made,  and  it  was  excluded  by  a  ruling 
that  scarcely  attains  to  the  questionable 
dignity  of  being  based  upon  a  technical- 
ity. Judge  O'Brien  says  that  if  such  a 
ruling  were  made  in  a  police  court,  on 
a  trial  for  sheep  stealing,  he  is  not  sure 
that  any  appellate  court  would  ever 
think  of  sustaining  it.  Surely  here  is 
a  sharp  wine  that  tastes  of  the  grape- 
stone. 

Other  phases  of  the  case  require  com- 
ment, not  so  much  because  of  what  was 
disclosed  at  the  trial  as  because  of  light 
thrown  upon  the  case  by  disinterested 
men  of  science,  or,  rather,  men  who 
have  become  interested  solely  through 
science, — who,  after  research  and  ex- 
periments undertaken  from  no  merce- 
nary motives,  are  practically  unanimous 
in  declaring  that  there  was  a  grave  er- 
ror in  respect  of  the  expert  testimony, 
and  who,  because  of  this,  are  movers 
in  the  undertaking  to  secure  Patrick's 
pardon. 

The  defense,  without  great  success, 
sought  to  elicit  testimony  to  show  the 


impossibility  of  anaesthetizing  a  sleeping 
person  without  awakening  him.  Subse- 
quent investigation  of  this  question  by 
the  President  of  the  Medico-Legal  So- 
ciety, has  led  him  to  the  conclusion  that 
this  is  impossible.  He  says:  "There  is 
not  an  unprejudiced  medical  mind  in 
the  world  who  would  believe  that  if  a 
towel,  made  into  a  cone,  containing  a 
sponge  saturated  with  chloroform,  was 
placed  over  the  face  of  a  living  man 
who  was  asleep,  that  death  would  en- 
sue if  he  was  left  alone  for  thirty  min- 
utes. The  first  struggle  that  the  man 
made  would  dislodge  and  throw  off  the 
towel."  Numerous  experiments  and 
declarations  by  eminent  physicians  are 
cited  in  substantiation  of  this  conclu- 
sion." 

A  feature  of  the  case  to  which  too 
little  importance  seems  to  have  attached 
at  the  trial  has  taken  a  position  of  great 
importance  in  the  light  of  subsequent 
investigation.  This  concerns  the  effect 
of  embalming  fluid  upon  the  lungs.  It 
has  already  been  seen  that  all  of  the  ex- 
pert testimony  was  based  upon  the  the- 
ory that  the  congestion  was  coextensive. 
It  was  also  given  and  accepted  upon  the 
assumption  that  the  embalming  fluid  did 
not  enter  the  lungs.  Dr.  Donlin  testi- 
fied that  it  could  not  enter  the  lungs 
when  injected  into  the  brachial  artery, 
although  he  admitted  that  he  had  inves- 
tigated no  authorities  on  the  question. 
Prof.  Witthaus  said  that  the  fluid  would 
have  no  effect  upon  the  lungs,  that  it 
would  affect  the  lungs  less  than  other 
parts  of  the  body,  that  it  would  bleach 
the  tissues,  and  that  it  would  affect  the 
lungs  some. 

A  committee  of  the  highest  authori- 
ties on  embalming,  in  the  country,  have 
investigated  this  question,  and  they  state 
that  embalming  fluid  can  be  injected  into 
the  lungs,  before  rigor  mortis,  through 
the  brachial  artery,  where  the  blood  is 
not  removed.*  A  committee  of  the  Med- 

•24  Medico-Legal  Journal,  p.  32. 

•  See  28  Medico-Legal  Journal,  p.  127.  See 
also  25  Medico-Legal  Journal  opposite  p.  128, 
where  it  is  shown  that  this  same  conclusion 
has  been  reached  by  the  following  eminent 
English  surgeons  and  criminologists:  Joseph 
Bell,  F.  R.  C.  S.;  John  Chiene.  F.  R.  C.  S. ; 
William  Turner,  K.  C.  B..  M.  D.,  F.  R.  C.  S. ; 
Henry  D.  Littlejohn,  M.  D.;  and  Sir  A.  Om- 
an Doyle,  M.  D. 
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ico-Legal  Society,  after  considering  the 
evidence  in  the  case,  and  in  response  to 
questions  propounded  to  them  by  the 
society,  reported  *  that  the  effect  of  em- 
balming fluid  of  the  "Falcon"  brand,  in- 
jected into  the  lungs  two  hours  after 
death  and  before  rigor  mortis,  would  be 
to  produce  a  condition  "so  like  true  con- 
gestion that  a  microscopical  or  bacter- 
iologist examination  would  be  required 
to  distinguish  between  them."   It  is  im- 
portant in  this  connection  to  observe  that 
Dr.  Donlin,  who  performed  the  autopsy, 
was  not  permitted  by  the  court  to  testify- 
as  to  whether  he  used  a  microscope. 
The  committee  further  say:    "No  reli- 
ance could  be  placed  upon  the  conclu- 
sion formed  or  opinion  expressed  by  a 
witness  respecting  the  cause  of  death,  as 
shown  in  die  lungs,  to  be  from  chloro- 
form or  any  other  cause,  without  tak- 
ing into  consideration  the  fact  of  the 
body  having  been  embalmed."   Further : 
"We  have  no  reason  for  changing  the 
certificate  of  death  as  issued  by  Dr. 
Curry,  and  upon  which  the  coroner  per- 
mitted  the  cremation   of   Mr.  Rice's 
body."    It  remains  to  be  noted  that  Dr. 
Williams  testified  that  the  presence  of 
chloroform  was  not  determinable  from 
the  blood,  because  of  the  presence  of 
embalming  fluid. 

There  is  much  more,  the  consideration 
of  which  must  be  forborne  because  of 
the  limitations  of  space.  And  yet  it  is 
thought  that  enough  has  been  said  to 
show  that  the  wine  press  was  hard 
wrought,  apart  from  all  knowledge  im- 
parted by  those  who  have  investigated 
the  case  subsequently  to  the  trial.  Cer- 
tainly, in  the  light  of  such  investiga- 
tions the  propriety  of  the  conviction  is 
a  matter  of  serious  doubt.  Too  much 
stress  cannot  be  placed  upon  the  vary- 
ing stories  recanted  by  Jones.  And  Pat- 
rick was  convicted  upon  the  testimony 
of  such  a  man,  corroborated — by  what? 
Testimony  of  medical  experts  that  noth- 
ing but  an  irritant  gas  or  vapor  will 
cause  a  congestion  coextensive  with  the 

*  Sec  24  Medico-Legal  Journal,  pp.  1,  4. 
The  following  is  the  personnel  of  the  com- 
mittee: A.  P.  Grinnell,  M.  D.,  New  York; 
Prof.  H.  S.  Eckels,  Philadelphia;  Hon.  W. 
H.  Francis,  Newark;  Justice  Herold,  M.  D., 
New  York;  James  Moran.  M.  D.,  New  York; 
Valdemar  Sillo,  M.  D.,  New  York. 


lungs,  and  that  chloroform  is  such  an  ir- 
ritant.  In  their  capacity  as  experts  they 
were  here  reasoning   from  effect  to 
cause*   And  what  was  the  proof  of  the 
effect?    Testimony  of  the  physicians  in 
their  capacity  as   witnesses,   who  al- 
lowed the  lungs  to  be  cremated,  and  who 
retained  the  normal  organs  for  exami- 
nation, that  the  lungs  were  coextensive!  v 
congested,  and  that  this  was  the  only 
condition  recognized  as  the  cause  of 
death.   And  above  all,  the  entire  case  of 
the  experts  was  based  upon  the  assump- 
tion that  the  embalming  fluid  did  not  en- 
ter the  lungs,  and  this  assumption  is  dia- 
metrically opposed  to  the  consensus  of 
opinion  of  many  of  the  foremost  phy- 
sicians and  embalmers  of  the  world.  To 
say  now  that  there  seems  to  be  little  evi- 
dence besides  that  of  Jones,  showing 
that  death  was  due  to  other  than  nat- 
ural causes,  is  not  to  cast  reflections  up- 
on the  experts,  except  in  so  far  as  such 
a  statement  entails  the  conclusion  that 
they  were  mistaken.    Their  conclusions 
were  circumscribed  by  the  limitations  of 
their  knowledge,  and  it  is  by  the  exhaus- 
tive investigations  of  men  of  wider  ex- 
perience, and,  it  may  be,  more  profound 
learning,  that  the  apparent  weakness  of 
the  case  is  disclosed. 
Here  is  one  of  the  many  cases  that 

6  "In  applying  circumstantial  evidence  which 
does  not  go  directly  to  the  fact  in  issue,  but 
to  the  facts  from  which  the  fact  in  issue  is 
to  be  inferred,  the  jury  have  two  duties  to 
perform :  First,  by  a  rigid  scrutiny  of  the 
evidence  to  ascertain  the  truth  of  the  fact 
to  which  the  evidence  goes;  and  thence  to 
infer  the  truth  of  the  fact  in  issue.  This  in- 
ference depends  upon  experience.  When  we 
have  ascertained  by  experience  that  one  act 
is  uniformly  or  generally  the  cause  of  an- 
other, from  proof  of  the  cause  we  infer  the 
effect,  or  from  proof  of  the  effect  we  infer 
the  cause.  .  .  .  Now,  when  this  experience 
is  of  such  a  nature  that  it  may  be  presumed  to 
be  within  the  common  experience  of  all  men 
of  common  education  moving  in  the  ordinary 
walks  of  life,  there  is  no  room  for  the  evi- 
dence of  opinion;  it  is  for  the  jury  to  draw 
the  inference.  It  is  not  because  a  man  has 
a  reputation  for  superior  sagacity  and  judg- 
ment and  power  of  reasoning,  that  his  opinion 
is  admissible.  .  .  .  But  it  is  because  a  man's 
professional  pursuits,  his  peculiar  skill  and 
knowledge  in  some  department  of  science,  not 
common  to  men  in  general,  enable  him  to 
draw  an  inference  where  men  of  common  ex- 
perience .  .  .  would  be  left  in  doubt."  New 
England  Glass  Co.  v.  Lovell.  7  Cush.  321. 
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go  to  justify  the  agitation  for  reform 
in  the  manner  of  taking  advantage,  in 
courts  of  justice,  of  the  superior  knowl- 
edge of  scientists  and  other  specialists. 
It  has  been  frequently  suggested  that 
professional  experts  be  excluded  from 
the  stand,  and  that  there  be  appointed  a 
board  of  experts,  paid  by  the  state,  and 
chosen  from  among  the  most  eminent 
specialists,  whose  duty  it  would  be  to 
hear  the  evidence  touching  scientific 
questions,  and  hand  down  its  opinion,  to 
be  taken  ex  cathedra  by  the  jury.  That 
this  would  eliminate  the  unavoidable 
bias  that  attends  an  enlistment  upon  one 
side  of  a  case  is  truly  said  by  the  advo- 
cates of  this  view.  But  the  objection  is 
interposed  that  such  a  course  would  con- 
stitute an  invalid  encroachment  upon  the 
prerogatives  of  the  jury,  in  that  it  is  ex- 
clusively the  function  of  the  jury  to  de- 
termine disputed  matters  of  fact. 

There  is  no  magic  in  the  words  "wit- 
ness" and  "jury."  An  expert  as  an  ex- 
pert does  draw  conclusions  from  the  evi- 
dence, although  he  is  permitted  to  do  so 
only  where  the  question  involved  requires 
special  knowledge  not  possessed  by  men 
of  average  intelligence.'  He  does  not 
the  less  perform  what  has  been  a  duty 
of  the  jury  since  the  dicasteries  of  Peri- 
cles, because  he  does  not  sit  in  the  jury 
box;  nor  is  he  the  more  a  witness  be- 
cause he  does  occupy  the  witness  stand. 
His  province  is  in  fact  to  weigh  evi- 
dence. 

It  is  said  that  there  is  no  such  en- 
croachment now  because  the  jury  are  at 
liberty  to  disregard  the  opinions  of  the 
experts,  and  draw  their  own  conclusions 
by  reference,  among  other  things,  to  the 
processes  by  which  the  experts  arrived  at 
their  opinions.  This  is  a  perversity  of 
reasoning.   It  means  merely  that  the  ex- 


•  "It  is  not  sufficient  to  warrant  the  intro- 
duction of  expert  evidence,  that  the  witness 
may  know  more  of  the  subject  of  inquiry  and 
may  better  comprehend  and  appreciate  it  than 
the  jury;  but  to  warrant  its  introduction,  the 
subject  of  inquiry  must  be  one  relating  to 
some  trade,  profession,  science,  or  art  in 
which  persons  instructed  therein  by  study  or 
experience  may  be  supposed  to  have  more 
skill  and  knowledge  than  jurors  of  average 
intelligence  may  be  presumed  generally  to 
have.  Ferguson  v.  Hubbell,  97  N.  Y.  S13, 
49  Am.  Rep.  544.    See  also  note  5,  supra. 


perts  shall,  to  use  the  vernacular,  be  per- 
mitted to  get  away  with  it  if  they  can, 
but  that  interference  with  the  functions 
of  the  jury  is  obviated  by  the  reserva- 
tion to  them  of  the  right  to  weigh  the  evi- 
dence, their  supposed  incompetency  to 
deal  with  which  rendered  the  expert 
opinions  admissible  in  the  first  instance. 

One  who  sojourns  in  the  law  for  long 
becomes  so  steeped  in  precedent  that  he 
has  an  antipathy  for  anything  that  bears 
the  semblance  of  innovation.  A  due  re- 
gard for  precedent  is  good  so  long  as 
the  precedent  is  good.  The  conceded  de- 
ments of  expert  testimony  deserve  no 
championship.  So,  argument  is  given 
the  appearance  of  a  defense  of  the  jury 
system.  The  jury  are  to  determine  the 
facts,  and  no  interference  with  them 
shall  be  tolerated,  it  is  said.  The  in- 
tegrity of  the  jury  system  requires  that, 
if  advantage  is  to  be  taken  of  superior 
scientific  knowledge,  it  shall  be  offered 
upon  a  partisan  basis,  in  order  that  there 
shall  be  reserved  to  the  jury  the  right  to 
disbelieve  and  disregard  it,  upon  the  ul- 
timate ground  that  it  was  offered  upon 
that  basis.  And  there  is  no  invalid 
interference  with  the  functions  of  the 
jury,  so  long  as  they  have  the  right  to 
form  a  disbelief  in  respect  of  that  which 
they  cannot  comprehend.  Such  is  the 
logic  of  the  present  situation. 

The  gradual  process  by  which  this 
evil  has  crept  into  the  law  accounts  for 
the  reluctance  to  eradicate  it.  "Where- 
as new  things  piece  not  so  well;"  says 
Bacon,  concerning  innovations,  "but 
though  they  help  with  their  utility,  yet 
they  trouble  with  their  inconformity. 
Besides,  they  are  like  strangers;  more 
admired  and  less  favored.  All  this  is 
true,  if  time  stood  still;  which  contrari- 
wise moveth  so  round,  that  a  frowartl 
retention  of  custom  is  as  turbulent  a 
thing  as  innovation;  and  they  that  rev- 
erence too  much  old  times  are  but  a 
scorn  to  the  new."  It  is  but  adding  one 
voice  to  the  clamor  of  a  multitude,  to 
express  the  hope  that  the  near  future 
will  work  a  reform,  to  the  end  that  it 
shall  not  be  said  that  the  Goddess  of 
Justice  is  a  Titania  blinded  by  the  magic 
liquid  of  slow  evolution,  and  unable  to 
see  the  grotesque  shapes  of  those  whom 
she  caresses. 
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HERE  is  a  class  of 
unwritten  law  which 
does  not  and  cannot 
become  written  law, 
because  it  approaches 
so  near  the  danger  line 
that  man  dare  not  re- 
cognize it  to  the  extent 
of  publishing  it  and  de- 
claring it  as  a  part  of  the  positive  law. 

It  is  the  unwritten  law  of  the  sea  that 
a  captain  must  go  down  with  his  ship. 
Men  dare  not  write  it  into  the  contract, 
and  nations  dare  not  incorporate  it  in 
their  navy  or  marine  regulations;  yet 
the  sturdy  tyrants  of  the  sea  know  the 
law,  and  believe  that  to  obey  it  betters 
their  service ;  and  there  are  few  instances 
of  its  being  disregarded. 

It  is  the  unwritten  law  of  the  army 
and  navy  that  an  officer  shall  not  seek 
cover,  or  at  least  shall  not  show  appre- 
hension of  danger  to  his  person,  in  time 
of  battle  and  in  the  presence  of  enlisted 
men  or  common  sailors.  In  the  Franco- 
Prussian  war,  nearly  four  thousand  of- 
ficers of  the  German  army  were  killed, 
and  the  great  majority  of  them  gave  up 
their  lives  because  they  believed  in  this 
law  of  conduct.  In  obedience  to  this 
law,  Farragut  bound  himself  to  the  mast, 
Lee  rode  to  the  head  of  his  charging 
column  at  the  bloody  angle,  and  Lawton 
walked  coolly  in  front  of  the  line  and 
was  shot  in  the  presence  of  his  men. 

We  do  not  find  this  law  in  the  army 
and  navy  regulations,  and  never  shall, 
but  our  officers  respect  it  and  obey  it. 

The  law  of  the  right  of  revolution  has 
been  much  talked  about  and  much  writ- 
ten about.  Every  intelligent  citizen  be- 
lieves that  he  has  the  right,  under  cer- 
tain conditions,  to  oppose  the  estab- 
lished government  of  his  own  land,  and 
join  in  an  effort  to  establish  another  in 
its  place.  Just  prior  to  and  during  our 
Civil  War  there  was  much  discussion  in 
this  country,  by  learned  men  on  either 
side,  of  the  right  of  revolution,  and  the 
"higher  power"  and  the  "greater  law" 


were  appealed  to  with  equal  earnestness 
by  Sumner  on  one  side  and  Jefferson 
Davis  on  the  other.  However,  their  dis- 
cussion has  left  this  law  as  it  has  ever 
been, — undefined  and  unrecognized  by 
courts  and  legislatures,  but  still  existing 
as  the  only  law  that  hangs  the  sword 
of  warning  and  danger  over  those  in 
authority. 

The  law  justifying  one  person  in  the 
killing  of  another  has  required  the  seri- 
ous consideration  of  every  country. 
Every  criminal  code  provides  certain 
punishments  for  homicide,  and  many  of 
them  graduate  the  punishment  with  mi- 
nute particularity,  according  to  the  cir- 
cumstances of  the  killing,  so  that  any 
one  of  six  crimes  may  be  involved  in  a 
single  tragedy.  Such  codes  also  attempt 
to  define  what  killing  is  justifiable  and 
what  is  excusable,  and,  with  their  inter- 
pretation by  the  courts,  attempt  to  de- 
scribe the  only  conditions  under  which 
one  human  being  can  kill  another  and  not 
be  guilty  of  crime.  Criminal  codes  have 
differed  very  materially  in  provisions  of 
this  kind.  We  have  been  unable  to  find 
a  criminal  code  that  has  gone  as  far  in 
attempting  to  describe  the  different  situ- 
ations that  would  constitute  justifiable  or 
excusable  homicide  as  the  Hebrew  code. 
In  fact,  the  Hebrew  code  almost  stands 
alone  in  its  recognition  of  man's  desire 
to  kill  and  his  right  to  have  that  desire, 
and  that  climax  of  all  satisfactions  which 
comes  to  him  who,  under  great  provoca- 
tion, slays  another.  It  is  not  at  all 
strange  that  in  this  branch  there  should 
be  an  extended  code  of  unwritten  as 
written  law, — unwritten  now  and  always 
to  be  unwritten,  for  the  reason  that  the 
recognition  given  by  its  embodiment  in 
the  statutes  would  be  taken  as  a  license 
by  dishonest  men,  and  would  result  in 
harm  rather  than  good.  It  is  an  unwrit- 
ten law  among  the  officers  of  the  army 
that  if  a  subordinate  officer  kills  a  su- 
perior officer  because  that  officer  has  pub- 
licly degraded  him  by  striking  him,  or 
by  other  action  equally  humiliating,  then 
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the  court-martial  will  not  convict.  Dur- 
ing the  Civil  War,  at  Louisville,  Ken- 
tucky, General  Nelson  said  to  General 
Davis,  "How  many  men  have  you?" 
General  Davis  replied,  "About" — giving 
an  approximate  number.  Nelson  said. 
"You  an  army  officer  and  say  'about'! 
Why  don't  you  know  how  many  men  you 
have?"  And  with  that  he  struck  Davis 
in  the  face  with  his  glove.  Davis  shot 
and  killed  him,  and  the  court-martial  ac- 
quitted Davis. 

The  most  common  illustration  of  the 
unwritten  law  of  homicide  is  where  a 
person  kills  another,  honestly  and  in 
good  faith  believing  that  that  person  has 
wilfully  and  deliberately  imposed  upon 
and  degraded,  either  the  man  himself  or 
some  member  of  his  family  who  was 
otherwise  innocent  and  virtuous.  In 
such  a  case  a  jury  will  not  convict  him 
of  murder.  The  application  of  this  law 
is  so  common  that  there  is  found  much 
discussion  of  it  in  newspapers  and 
among  men  generally.  Criticism  of  ju- 
ries for  acquittals  in  cases  of  this  kind 
is  frequently  heard  among  men  whose 
conception  of  the  law  is  such  that  they 
do  not  understand  it  to  be  the  duty  of 
a  jury  to  consider  any  rule  of  action  ex- 
cept that  found  in  the  statute  books. 
One  or  two  illustrations  taken  from  the 
records  of  the  courts  of  our  state  might 
not  be  out  of  place. 

A  certain  man  resided  in  one  of  our 
cities  of  about  three  thousand  popula- 
tion. His  family  consisted  of  himself, 
his  wife,  and  two  daughters.  The  young- 
er daughter  was  the  pet  of  the  family 
and  the  pride  of  her  father.  She  mar- 
ried a  well-to-do  business  man  whose 
habits  of  life  made  him  give  more 
thought  and  consideration  to  his  busi- 
ness than  to  his  family.  The  young 
woman  was  musical,  and  with  the  con- 
sent of  her  husband  she  associated  free- 
ly with  other  musicians,  and  attended 
musical  entertainments  with  her  ac- 
quaintances, while  her  husband  devoted 
himself  to  money  making.  She  went  to 
a  neighboring  town  to  attend  a  musical 
festival,  and,  before  she  returned  home, 
scandalous  talk  was  there  giving  a  de- 
tailed account  of  certain  unseemly  con- 
duct on  her  part.  Her  husband,  who 
was  too  busy  to  give  the  matter  much 


attention,  simply  informed  her  father 
that  she  could  not  return  to  his  home, 
and  so  she  went  to  her  father.  The 
young  man  who  was  associated  with  her 
in  the  scandalous  conduct  came  to  the 
hotel  of  their  town,  and  took  up  his 
abode  there,  and  talked  freely  to  different 
persons  about  what  he  had  done,  and, 
among  other  things,  boasted  that  he 
would  have  a  talk  with  the  young  wom- 
an's father,  and  that  he  would  take  care 
of  her.    The  father  sent  him  word  to 
stay  away,  and  at  the  same  time  armed 
himself  with  a  revolver.   The  next  day, 
as  the  father  was  coming  down  the  main 
street  of  the  city,  he  met  this  young  man. 
who  started  to  approach  him  with  a  self- 
confident,  almost  insolent,  air.   The  old 
man  struck  him  over  the  head  with  a 
heavy  cane,  and  then,  producing  his  re- 
volver, shot  him  dead.    No  weapon  of 
any  kind  was  found  on  the  dead  man's 
body,  and  there  was  no  evidence  what- 
ever of  an  attack  being  made  by  him,  or 
of  any  of  the  circumstances  that  might 
establish  justifiable  or  excusable  homi- 
cide.   The  father  was  indicted,  and  the 
case  came  on  for  trial.    His  attorneys 
planned  that  they  would  argue  to  the 
jury  that  he  was  not  responsible  for  his 
action  because  of  temporary  insanity, 
but  the  old  man  was  hard-headed,  and  he 
insisted  upon  taking  the  stand,  and 
there  he  told  the  jury  how  much  he  re- 
gretted the  killing,  but  at  the  same  time 
he  said  that  he  never  was  more  respon- 
sible in  his  life,  and  that  he  knew  per- 
fectly well  what  he  was  doing,  and,  more 
than  that,  if  that  part  of  his  life  could 
be  lived  over  again,  he  would  not  make 
his  conduct  different,  nor  hesitate  to  kill 
the  man.   The  story  of  the  provocation 
and  this  story  of  the  killing  went  to  the 
jury,  under  the  usual  instructions  of  the 
court.   After  short  deliberation  the  jury 
returned  a  verdict  of  "not  guilty." 

Another  recent  case  was  one  wherein 
a  young  man  of  promise  and  of  high 
ideals  had  the  misfortune  to  have  a  bru- 
tal father.  Certain  brutal  and  inhuman 
conduct  of  his  father  toward  his  young- 
er sister  was  related  to  the  boy,  and  he 
deliberately  walked  into  another  room 
where  his  father  was,  and  killed  him. 
None  of  the  circumstances  of  justifica- 
tion or  excuse  as  laid  down  in  the  stat- 
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utes  were  present.  All  of  the  facts  were 
presented  to  the  jury,  and  the  jury  was 
instructed  on  all  of  the  degrees  of  mur- 
der and  manslaughter.  After  deliber- 
ation a  verdict  was  returned,  finding  the 
boy  guilty  of  the  lowest  degree  of  man- 
slaughter. The  court,  being  impressed 
with  the  same  consideration  as  the  jury, 
paroled  the  defendant,  so  that  he  did  not 
have  to  spend  a  day  in  prison  on  ac- 
count of  the  killing,  and  the  court's  ac- 
tion in  this  matter  was  approved  by  our 
supreme  court. 

Much  has  been  written  and  much  dis- 
cussion has  been  had  upon  the  failure  of 
the  jury  to  acquit  on  the  urging  of  the 
unwritten  law  in  the  Thaw  case.  The 
facts  did  not  bring  the  case  within  the 
law  that  moves  juries  to  acquit  the  kill- 
er. Thaw  was  dishonest  and  licentious, 
and  himself  indifferent  to  the  virtue  of 
his  wife.  The  able  lawyer  conducting 
the  defense  had  presented  evidence  mak- 
ing an  unqualified  verdict  of  guilty  im- 
possible, and  then,  to  avoid  a  verdict  of 
not  guilty  on  the  ground  of  insanity,  he 
"pulled  for  the  shore,"  and  made  a  gal- 
lant effort  to  secure  a  general  verdict  of 
not  guilty.  He  should  not  be  censured 
for  his  zeal ;  neither  should  the  jury  be 
especially  praised  for  detecting  the  fal- 
lacy of  his  argument. 

Court  records  are  full  of  instances  of 
acquittal  of  persons  charged  with  mur- 
der, where  no  positive  law  can  be  found 
that  would  support  the  verdict.  If  we 
are  right  in  our  conclusions  that  the  posi- 
tive law  is  a  child  of  the  unwritten  law, 
and  that  law  is  something  to  be  discov- 
ered and  administered,  instead  of  some- 
thing to  be  made  and  administered,  then 
we  may  well  withhold  our  criticism  of 
juries  in  cases  of  this  kind. 

When  we  say  that  it  is  the  province 
of  the  jury  to  pass  upon  the  facts  of  a 
case,  we  have  not  told  the  whole  truth. 
If  this  were  true,  then  only  special  ques- 
tions would  be  submitted  to  a  jury,  and 
the  general  verdict  would  not  be  re- 
quired. We  often  hear  the  court  instruct 


the  jury  that,  to  determine  the  weight 
of  the  evidence,  the  jurors  may  take  into 
consideration  their  knowledge  of  simi- 
lar transactions  common  to  the  gener- 
ality of  mankind.  Requiring  a  general 
verdict  based  on  the  law  as  given  by  the 
court  and  the  testimony  as  learned  from 
the  witnesses,  in  actual  practice,  requires 
the  jurors  to  interpret  and  apply  the 
law  as  given  by  the  court  in  harmony 
with  that  knowledge  of  the  law  common 
to  the  generality  of  mankind.  Our  stat- 
utory provision  making  the  jury  the 
judge  of  the  law  as  well  as  the  facts  in 
libel  cases  is  a  recognition  of  this  func- 
tion of  a  jury,  which  is  exercised  in  a 
greater  or  less  degree  in  every  case  when 
a  general  verdict  is  rendered. 

If  the  rendering  of  a  verdict  of  guilty 
in  a  given  case  would  shock  the  moral 
sense  of  justice  in  the  minds  of  the  ju- 
rors, then  we  ought  not  to  expect  or  de- 
mand a  verdict  of  guilty.  Emerson  has 
said :  "Things  refuse  to  be  misman- 
aged long.  Though  no  checks  to  a  new- 
evil  appear,  the  checks  exist  and  will 
appear.  If  the  government  is  cruel,  the 
governor's  life  is  not  safe.  If  you  tax 
too  high,  the  revenue  will  yield  nothing. 
If  you  make  the  criminal  code  sangui- 
nary, juries  will  not  convict." 

In  conclusion,  it  may  be  suggested  that 
if  one  would  seek  to  establish  a  writ- 
ten law,  he  should  first  examine  the  un- 
written law  upon  which  it  must  rest, 
and,  if  this  does  not  approach  his  ideal, 
he  must  exert  his  power  upon  the  condi- 
tions that  necessarily  bring  about  the 
law.  If  he  can  abolish  poverty,  oppres- 
sion, and  hard  conditions  on  the  one 
hand,  and  ignorance  and  mental  de- 
formity on  the  other,  then  he  may  abol- 
ish the  laws  that  they  called  into  exist- 
ence, and  other  and  better  laws  will 
spring  up  in  their  stead.  This  is  the  true 
solution  of  the  reformation  of  the  law. — 
From  an  Address  delivered  before  the 
Kansas  State  Bar  Association,  January 
12,  1911. 
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HAT  is  slang?  Slang, 
briefly  defined,  is  low, 
vulgar,  and  unauthor- 
ized language ;  a  popu- 
lar but  unauthorized 
word,  phrase,  or  mode 
of  expression ;  low, 
popular  cant;  also  the 
jargon  of  some  partic- 
ular calling  or  class  in  society;  as  the 
slang  of  the  theater,  of  colleges,  sailors, 
gypsies,  thieves,  and  various  other  types 
that  compose  the  dregs  and  cast-offs 
of  society.  The  "patter"  of  the  "Bowery 
tough,"  "Cockney  footpad,"  or  "Paris 
gamin"  is  a  subject  full  of  vital  human 
interest  to  the  student  of  philology  not 
averse  to  researches  in  the  labyrinths 
of  that  part  of  human  society  known  as 
the  "underworld." 

Slang  had  its  birth  in  "criminality." 
Take,  for  example,  the  speech  of  gypsies 
and  Magyars.  The  language  of  these 
vagabond  races  was  intelligible  only  to 
the  immediate  members  of  each  indi- 
vidual tribe;  as  a  class  they  were  de- 
cidedly criminal,  and  from  their  argot 
sprang  ancient  criminal  slang.  Their 
slang  language  is  the  same  to-day  as  it 
was  in  the  fourteenth  century,  and  is 
still  unscathed  by  the  mutation  of  time. 
The  criminal  classes  of  India  use  warn- 
ing cries,  and  employ  cipher  marks  to 
tell  subsequent  prowlers  of  the  condi- 
tions of  the  neighborhood ;  and  in  this 
respect  they  are  similar  to  our  "yegg- 
men"  of  the  present  day  in  America,  a 
class  whose  activities  have  baffled  the 
keenest  minds  of  the  United  States  gov- 
ernment, and  in  the  suppression  of  whom 
as  a  class  the  Postoffice  inspectors  have 
ignominiously  failed. 

Modern  criminal  slang  has  for  its  dis- 
tinguishing features  expressiveness  and 
applicability.  It  has  taken  our  modern 
civilization  to  make  the  present-day 
criminal  and  evolve  his  peculiar  dialect. 
Many  of  the  slang  expressions  which 
are  in  current  use  among  the  American 
criminals  of  the  current  day  will,  be- 


cause they  convey  so  much  truth  in  a 
"pat"  form,  eventually  find  a  place  in 
all  the  dictionaries.  The  peculiar  lan- 
guage used  by  the  underworld  is,  to  my 
mind,  due  to  their  perverted  but  acute 
mentality. 

Just  as  the  "yeggmen"  finds  a  bur- 
glar's kit  and  dynamite  an  essential 
preparation  for  blowing  open  safes,  so 
the  criminal  finds  his  own  slang  a  most 
convenient  and  useful  mode  of  expres- 
sion because  of  its  brevity  and  its  use- 
fulness in  conveying  so  many  ideas  in 
a  very  few  words.  To-day,  on  all  sides, 
we  hear  the  slang  expression  of  the  deft, 
furtive  pickpocket  or  "dips,"  the  vocabu- 
lary of  the  "yegg"  or  "boosters,"  the 
confidence  man,  the  counterfeiter,  and  of 
every  class  and  kind  of  criminal  which 
is  to-day  operating  in  America. 

Slang  is  too  big,  too  vital,  too  much 
a  part  of  language  (and  a  living  part), 
for  us  to  ignore  it, — words  scribbled  in 
the  margin  of  life's  page.  Some  of  these 
survive  and  creep  into  the  text.  Its  ori- 
gins have  always  mystified  the  savant, 
and  its  use  amused  the  ordinary  mortal. 
Learned  societies  are  to-day  puzzling 
their  wits  over  the  "Jobelin  of  Villon," 
trying  in  vain  to  decipher  what  that 
prince  of  crooks  meant  by  some  of  his 
astonishing  rhymes.  Many  of  his  mean- 
ings are  to-day  utterly  unknown.  Victor 
Hugo  thought  criminal  slang  worthy  a 
chapter  in  "Les  Miserables."  Every 
earnest  investigator  of  the  underworld 
agrees  with  him.  This  subterranean  dia- 
lect, obscure,  ingenious,  wonderfully 
poignant,  which  passes  muster  every- 
where as  a  lingua  franca  among  crimi- 
nals, is  surely  worth  more  than  a  casual 
study. 

To  everybody  the  subject  appeals  as 
interesting.  But  to  certain  classes  it  is 
vital.  I  mean  all  detectives,  policemen, 
lawyers, — in  short,  all  persons  in  any 
way  whatever  connected  with  the  admin- 
istration of  justice.  Crooks  can  converse 
at  will  in  the  presence  of  the  police,  or 
can  write  to  each  other  without  at  all 
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divulging  to  the  uninitiated  their  mean- 
ing. Justice  might  less  often  miscarry, 
were  the  subject  more  thoroughly  and 
generally  understood. 

Perhaps  you  will  ask  why  the  under- 
world uses  a  language  the  possession  of 
which  arouses  instant  suspicion  and  per- 
haps immediate  detection.  The  average 
policeman  in  all  of  our  large  American 
cities  is  not  deeply  versed  in  criminal 
slang  and  its  meaning;  he  is  what  the 
underworld  calls  a  "harness-bull,"  to  wit, 
an  officer  in  uniform,  and  the  average 
criminal  treats  his  knowledge  with  con- 
tempt. The  prevailing  ignorance  of  the 
meaning  of  criminal  slang  among  police 
officers,  detectives,  sheriffs,  and  other  of- 
ficials intrusted  with  the  enforcement  of 
the  criminal  laws  is  due  to  the  fact  that 
the  meeting  of  thieves  and  police  is  nat- 
urally a  hostile  one ;  the  culprit  is  in  fear, 
and  is  overawed  by  the  weight  of  au- 
thority. This  is  not  calculated  to  inspire 
any  confidence  on  grounds  of  friend- 
ship, because  to  learn  the  peculiar  argot 
of  criminals  one  must  mix  with  them 
socially  and  become  a  hail-fellow  well 
met,  and  in  this  way  become  familiar 
with  their  language  and  mannerisms. 
Then  again,  the  policeman  doing  patrol 
duty  on  the  streets  of  our  large  cities 
is  dressed  in  full  uniform  and  is  a 
marked  man,  and  consequently  is 
shunned  by  all  members  of  the  light- 
fingered  fraternity. 

The  plain-clothes  men  have  a  slightly 
better  opportunity  to  obtain  a  knowledge 
of  criminal  slang  and  thief  vernacular. 
If  a  thief  has  experienced  a  bad  fall  (an 
arrest),  he  is  put  to  his  wits'  end,  and, 
as  he  is  naturally  resourceful,  he  begins 
at  once  to  get  on  the  right  side  of  the 
arresting  officer.  This  is  where  the  ap- 
plication of  "salve"  (getting  on  the  right 
side  of  the  arresting  officer)  begins;  and 
by  reason  of  this  enforced  familiarity  the 
officer  might  pick  up  a  few  words  of 
slang  here  and  there ;  but  the  knowledge 
he  gains  in  this  way  is  never  a  burden 
to  him.  Then  again,  thieves  from  dif- 
ferent parts  of  the  United  States  have 
different  dialects  and  colloquial  sayings, 
and  a  thief  from  the  Pacific  Coast  would 
use  a  great  many  words  that  are  wholly 
unknown  to  the  New  York  pickpocket. 
Of  course,  after  a  "meet"  of  Western 


thieves  with  Eastern  thieves  an  inter- 
change of  slang  and  "pat"  words  fol- 
lows, and  one  readily  picks  up  the  cant 
words  and  sayings  of  the  others.  An 
examination  and  critical  study  of  crimi- 
nal slang  will,  to  my  mind,  prove  instruc- 
tive and  entertaining  to  the  reader.  We 
will  take  for  the  first  illustration  the  pick- 
pocket, who  is  called  in  the  slang  lan- 
guage "a  gun."  A  "gun"  is  a  thief  who 
does  not  use  force, — somewhat  of  a  para- 
dox, but  nevertheless  true;  and  in  this 
manner  he  is  distinguished  from  the  "go- 
rilla," the  strong-arm  highwayman,  who 
holds  up  people  on  the  highway,  and  re- 
lieves them  of  their  valuables. 

A  "grafter"  is  a  thief,  in  the  language 
of  criminals.  This  meaning  will  prob- 
ably be  adopted  by  honest  men,  and  find 
a  place  in  all  the  dictionaries.  Then  too, 
the  term  "jail  arithmetic"  is  so  applica- 
ble to  our  embezzling  bank  officers,  con- 
scienceless financiers,  swindling  contract- 
ors, et  id  omne  genus,  that  it  deserves 
a  place  in  our  literature. 

That  criminals  consider  all  persons 
holding  office  under  a  political  govern- 
ment "political  paupers"  should  merit 
the  attention  of  civil  service  commis- 
sions. 

A  complaint  or  charge  of  crime  is  a 
"rap,"  and  the  complainant  is  the  "rap- 
per." The  one  whose  property  is  stolen 
is  the  "sucker,"  and  the  judge  is  called 
a  "beak." 

A  "fall"  is  an  arrest,  and  "fall  money" 
is  the  money  which  is  used  to  liberate 
a  man  from  custody.  "To  spring  a  man" 
is  to  bail  one  out  who  is  under  arrest; 
and  to  help  square  the  "sucker"  and  get 
a  man  off  clear  from  any  charge  of 
crime,  the  "underground  wires"  must  be 
used.  A  pocketbook  is  a  "poke,"  and  a 
man  who  jumps  his  bail  bonds,  becom- 
ing a  fugitive  from  justice,  is  a  "la- 
master." 

The  thief  who  steals  your  pocketbook 
is  the  "wire"  or  "tool,"  and  a  gang  of 
pickpockets  consisting  of  three  or  more 
people  who  travel  together  to  steal  is 
called  a  "mob."  A  "swell  mob"  is  a 
gang  of  first-class  pickpockets  who  can 
hire  first-class  legal  talent,  and  have  good 
financial  backing. 

When  a  man  is  convicted  of  crime  he 
is  "settled,"  or,  to  use  the  English 
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phrase,  "unfortunate."  If  a  girl  loses 
her  fellow  through  a  court  sentence  she 
is  "divorced,"  in  the  language  of  the 
underworld. 

A  "swell  mouthpiece"  is  a  very  good 
lawyer,  while  a  very  bad  one  is  called  a 
"shyster." 

A  pickpocket  is  frequently  called  a 
"dip,"  and  in  Western  states  a  "cannon." 

A  shoplifter  is  called  a  "booster,"  or 
"hois-ter"  or  "hyster,"  and  an  exception- 
ally smart  one  "a  swell  booster."  A 
green-goods  man  when  plying  his  trade 
is  said  to  be  "out  of  the  spud."  Store 
thieves  who  steal  jewelry  are  called 
"penny-weighters,"  while  thieves  who 
tap  store  tills  are  called  "damp-getters," 
and  when  working  are  said  to  be  "out  of 
the  heel." 

Thieves  who  steal  diamonds  or  other 
precious  stones  from  the  person  are 
called  "propgetters"  or  "stone  getters." 
A  woman  thief  is  called  a  "gun-moll," 
and  a  male  thief  who  makes  a  specialty 
of  robbing  women  is  called  a  "moll-buz- 
zer." A  safe  blower  is  called  a  "gopher 
man,"  "peterman,"  or  "yeggman,"  and 
"gerver,"  and  an  empty  safe  is  called 
"bloomer."  A  second-story  worker  who 
breaks  and  enters  dwelling  houses  is 
called  a  "houseman,"  "porch-climber," 
and  "flat  worker." 

"Turn  out"  is  to  discharge  from  ar- 
rest and  put  a  man  on  the  street. 

A  woman  who  decoys  men,  and  then 
her  accomplice  (alleged  husband)  black- 
mails them,  is  called  a  "badger  worker" 
or  "panel  worker." 

The  go-between  of  lobbyists,  who 
buys  up  legislators,  is  called  the  "gravel- 
train,"  because  he  has  the  "rocks"  where- 
by he  can  debauch  legislators;  and  the 
lobbyist  himself  is  known  to  the  crimi- 
nal world  as  a  "dress-suit  burglar." 

The  thief  who  robs  drunks  is  called 
a  "lushtoucher,"  and  the  stylish  hotel 
beat  is  called  a  "baron."  A  lodging 
house  is  called  a  "doss-house,"  and  to 
sleep  is  to  "doss." 

A  restaurant  is  a  "dump"  or  "bean- 
ery  "  and  a  convict  who  works  the 
churches  and  is  insincere  in  his  profes- 
sion of  religion  is  termed  a  "mission- 
stiff."   A  minister  is  called  a  "sky-pilot," 


and  a  Catholic  priest  is  called  a  "Gal- 
way"  or  "buck." 

A  prison  turnkey  is  alluded  to  as  a 
"screw,"  and  prison  food  is  called 
"steamed  grub." 

"Mugged"  is  photographed,  and 
"stood  up"  is  to  be  placed  in  the  line 
at  police  headquarters  for  identification, 
and  exposed  to  the  gaze  of  probable 
"rappers." 

An  "Irish  Club  House"  is  the  police 
station,  and  an  "ink  pot"  is  a  resort  for 
low  characters. 

A  "thimble"  and  "turnip"  is  a  watch, 
and  counterfeit  money  is  "bad  dough." 
Diamonds  with  flaws  are  called  "bum 
rocks,"  and  a  "fixer"  is  a  man  who  looks 
after  the  interests  of  the  man  who  is 
arrested,  squares  the  "sucker,"  hires  the 
lawyer,  and  attends  to  all  necessary  de- 
tails. 

A  chief  of  police  is  a  "buzzard"  or 
mean  person,  and  a  "good  fellow"  is  a 
thief,  man  or  woman,  who  pays  his  bills. 

A  "prison  stool  pigeon"  is  a  "trusty 
psalm  singer,"  or  "pig,"  and  "stick  and 
slug"  means  "keep  together  and  fight." 

"Slinging  the  lingo"  is  to  hold  a  con- 
versation in  slang,  while  a  "mush"  is  an 
umbrella,  and  a  "wipe"  is  a  handker- 
chief. 

"Track  13  and  a  wash  out"  is  a  life 
sentence  in  a  Western  penitentiary,  and 
"Salt  Creek"  means  death  in  the  elec- 
tric chair. 

"Anchor"  is  a  stay  of  execution  of 
sentence,  and  a  "life  boat"  is  a  pardon. 

"Making  the  boast"  is  getting  by  the 
pardon  board  and  obtaining  a  pardon. 
"Shake  down"  is  paying  for  police  pro- 
tection against  your  will,  and  a  "dead 
criminal"  is  one  who  has  become  dis- 
couraged, reformed,  or  given  up  graft- 
ing. 

"Rat"  is  a  cheap  thief  who  squeals  on 
"fall  money,"  and  refuses  to  pay  his 
bills. 

These  are  but  a  few  specimens  out  of 
hundreds  which  might  be  given.  The 
vocabulary  of  criminal  slang  is  large; 
and,  strangely  enough,  there  runs 
through  it  a  vein  of  good-natured  hu- 
mor. 
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WO  famous  cross-ex- 
aminers  at  the  Irish 
bar  were  Sergeant 
Sullivan  afterwards 
Master  of  the  Rolls  in 
Ireland,  and  Sergeant 
Armstrong.  Barry 
O'Brien,  in  his  "Life 
of  Lord  Russell,"  de- 
scribes their  methods.  "Sullivan,"  he 
says,  "approached  the  witness  quite  in  a 
friendly  way,  seemed  to  be  an  impartial 
inquirer  seeking  information,  looked 
surprised  at  what  the  witness  said,  ap- 
peared even  grateful  for  the  additional 
light  thrown  on  the  case.  'Ah,  indeed! 
Well,  as  you  have  said  so  much,  perhaps 
you  can  help  us  a  little  further.  Well, 
really,  my  lord,  this  is  a  very  intelligent 
man.'  So  playing  the  witness  with  cau- 
tion and  skill,  drawing  him  stealthily  on, 
keeping  him  completely  in  the  dark  about 
the  real  point  of  attack,  the  'little  ser- 
geant' waited  until  the  man  was  in  the 
meshes,  and  then  flew  at  him  and  shook 
him  as  a  terrier  would  a  rat. 

"The  'big  sergeant'  (Armstrong)  had 
more  humor  and  more  power,  but  less 
dexterity  and  resource.  His  great  weap- 
on was  ridicule.  He  laughed  at  the  wit- 
ness and  made  everybody  else  laugh. 
The  witness  got  confused  and  lost  his 
temper,  and  then  Armstrong  pounded 
him  like  a  champion  in  the  ring." 

In  some  cases  it  is  wise  to  confine  your- 
self to  one  or  two  salient  points  on  which 
you  feel  confident  you  can  get  the  wit- 
ness to  contradict  himself  out  of  his  own 
mouth.  It  is  seldom  useful  to  press  him 
on  matters  with  which  he  is  familiar.  It 
is  the  safer  course  to  question  him  on 
circumstances  connected  with  his  story, 
but  to  which  he  lias  not  already  testified 


and  for  which  he  would  not  be  likely  to 
prepare  himself. 

A  simple  but  instructive  example  of 
cross-examination  conducted  along  these 
lines  is  quoted  from  Judge  J.  W.  Dono- 
van's "Tact  in  Court."  It  is  doubly  in- 
teresting in  that  it  occurred  in  Abraham 
Lincoln's  first  defense  at  a  murder  trial. 

"Grayson  was  charged  with  shooting 
Lockwood  at  a  camp  meeting,  on  the 
evening  of  August  9,  18—,  and  with  run- 
ning away  from  the  scene  of  the  killing, 
which  was  witnessed  by  Sovine.  The 
proof  was  so  strong  that,  even  with  an 
excellent  previous  character,  Grayson 
came  very  near  being  lynched  on  two 
occasions  soon  after  his  indictment  for 
murder. 

"The  mother  of  the  accused,  after  fail- 
ing to  secure  older  counsel,  finally  en- 
gaged young  Abraham  Lincoln,  as  he 
was  then  called,  and  the  trial  came  on  to 
an  early  hearing.  No  objection  was 
made  to  the  jury,  and  no  cross-examina- 
tion of  witnesses,  save  the  last  and  only 
important  one,  who  swore  that  he  knew 
the  parties,  saw  the  shot  fired  by  Gray- 
son, saw  him  run  away,  and  picked  up 
the  deceased,  who  died  instantly. 

"The  evidence  of  guilt  and  identity 
was  morally  certain.  The  attendance 
was  large,  the  interest  intense.  Gray- 
son's mother  began  to  wonder  why 
'Abraham  remained  silent  so  long,  and 
why  he  didn't  do  something!'  The  peo- 
ple finally  rested." 

The  tall  lawyer  (Lincoln)  stood  up 
and  eyed  the  strong  witness  in  silence, 
without  books  or  notes,  and  slowly  began 
his  defense  by  these  questions : 

"Lincoln.  And  you  were  with  Lock- 
wood  just  before  and  saw  the  shooting? 

"Witness.  Yes. 
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Case  and  Comment 


And  you  stood  very  near 

No,  about  20  feet  away. 
May  it  not  have  been  10 

No,  it  was  20  feet  or  more. 
In  the  open  field? 
No,  in  the  timber. 
What  kind  of  timber? 
Beech  timber. 
Leaves  on  it  are  rather 


"Lincoln, 
to  them? 

"Witness. 

"Lincoln, 
feet? 

"Witness. 

"Lincoln. 

"Witness. 

"Lincoln. 

"Witness. 

"Lincoln, 
thick  in  August? 

"Witness.  Rather. 

"Lincoln.  And  you  think  this  pistol 
was  the  one  used? 

"Witness.   It  looks  like  it. 

"Lincoln.  You  could  see  defendant 
shoot,— see  how  the  barrel  hung,  and  all 
about  it? 

"Witness.  Yes. 

"Lincoln.  How  near  was  this  to  the 
meeting  place  ? 

"Witness.  Three  quarters  of  a  mile 
away. 

"Lincoln. 

"Witness. 

"Lincoln, 
away? 

"Witness. 

"Lincoln. 


Where  were  the  lights? 
Up  by  the  minister's  stand. 
Three  quarters  of  a  mile 


Yes, — I  answered  ye  twiste. 
Did  you  not  see  a  candle 
there,  with  Lockwood  or  Grayson? 

"Witness.  No.  What  would  we  want 
a  candle  for? 


"Lincoln.  How,  then,  did  you  see  the 
shooting? 

"Witness.   By  moonlight!  (defiantly). 

"Lincoln.  You  saw  this  shooting  at  10 
at  night,  in  beech  timber,  three  quarters 
of  a  mile  from  the  lights, — saw  the  pis- 
tol barrel,  saw  the  man  fire,  saw  it  20 
feet  away,  saw  it  all  by  moonlight?  Saw 
it  nearly  a  mile  from  the  camp  lights? 

"Witness.   Yes,  I  told  you  so  before. 

"The  interest  was  now  so  intense  that 
men  leaned  forward  to  catch  the  small- 
est syllable.  Then  the  lawyer  drew  out 
a  blue-covered  almanac  from  his  side 
coat  pocket,  opened  it  slowly,  offered  it 
in  evidence,  showed  it  to  the  jury  and 
the  court,  read  from  a  page,  with  care- 
ful deliberation,  that  the  moon  on  that 
night  was  unseen  and  only  arose  at  one 
the  next  morning. 

"Following  this  climax  Mr.  Lincoln 
moved  the  arrest  of  the  perjured  witness 
as  the  real  murderer,  saying :  'Nothing 
but  a  motive  to  clear  himself  could  have 
induced  him  to  swear  away  so  falsely  the 
life  of  one  who  never  did  him  harm !' 
With  such  determined  emphasis  did  Lin- 
coln present  his  showing  that  the  court 
ordered  Sovine  arrested,  and  under  the 
strain  of  excitement  he  broke  down  and 
confessed  to  being  the  one  who  fired  the 
fatal  shot  himself,  but  denied  it  was  in- 
tentional." 


TO  BE  CONTINUED. 


The  old  seventy  of  the  penal  code  has  long  since 
passed  away,  yet  the  ancient  procedure  with  all  its  loop- 
holes of  escape  and  all  the  safeguards  and  presumptions 
in  favor  of  the  criminal  is,  to  a  large  extent,  still  retained. 
It  is  largely  inapplicable  to  present  conditions,  and  in 
the  interest  of  justice,  as  well  as  social  order  and  security, 
it  ought  to  be  modified,  as  it  has  been  in  England,  where 
it  originated— Prof.  James  W.  Garner. 
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Criminal  Law  Reform 

Suggestions  Contained  in  Jiddresses  'Delivered  by  'Prominent 
tftCcmbers  of  the  ^ar  on  Ifbis  important  Subject. 


C*OsR  c  en  tunc*  the  world  h«u  proceeded  upon  the  theory  that  the  way  lo  deal 
*    crime  was  to  hnpote  severe  punishment  upon  the  offender.    Long  sentences,  to  be 


served  out  in  prisons,  where  only  hardship  and  cruelty  were  lo  be  expected,  were 
considered  the  proper  dung.  Terror  was  lo  be  the  force  thai  was  to  hold  crime  in 
check,  ll  has  taken  the  world  many  centuries  to  make  al  last  a  beginning  in  experi- 
menting upon  some  theory  in  dealing  with  crime,  other  than  that  of  vengeance.  Grad- 
ually, more  and  more,  during  the  last  quarter  of  a  century,  different  one*  intrusted 
with  the  administration  of  justice  and  the  enforcement  of  law  concluded  thai  it  might 
be  worth  while  to  try  the  experiment  of  injecting  a  little  more  of  intelligent  and 
well-directed  humanity  into  the  methods  of  dealing  with  offenders.  When  these 
methods  were  tried,  usually  conditions  were  found  to  improve. 

¥¥ 

By  Hon.  Horace  E.  D**mmr,  Chief  Justice  Supreme  Court  Iowa : 

O  ENOLOG1STS  have  demonstrated  thai  il  is  not  the  severity  of  punishment  which 
acts  as  a  deterrent  from  crime.  Certatnty  and  celerity  of  the  processes  of  the  law 
are  really  the  greatest  discouragement  to  the  criminal  classes,  When  the  offender 
has  been  convicted  of  his  wrong  to  society,  then  may  society  justly  show  mercy;  then 
should  it  begin  an  investigation  as  to  its  own  responsibility  for  the  conditions  which 
brought  about  that  wrong;  and  then  should  it  undertake  the  solution  of  the  problem 
of  how  to  treat  the  culprit.  Punishment  should  be  made  to  fit  the  criminal,  and  not 
the  crime;  and  he  whose  liberty  is  a  menace  to  society  should  be  restrained  just  so  long 
as  it  is  unsafe  to  the  community  for  him  to  be  given  his  freedom.  Determinate  sen- 
tences have  been  a  dismal  failure,  and  the  time  has  arrived  for  that  sort  of  punishment 
which  commends  itself  to  a  humane,  intelligent  and  responsible  people.  Practically  all 
of  the  leading  penologists  of  this  country  now  favor  the  indeterminate  sentence  as 
the  only  reasonable  and  entirely  just  method  of  punishment;  and  the  scheme  is  worthy 
of  the  best  thought  of  all  associations  having  at  heart  the  interests  of 


** 

By  Gnard  Brandon,  Easy.,  of  Natch**,  Aft*.  ; 

IT  is  in  the  infliction  of  penalties  that  we  find  the  most  glaring  inequalities  in  ibe 
'  application  of  our  criminal  laws.  Most  misdemeanors  are  punishable  with  fine  or  im- 
prisonment, in  the  alternative.  Usually  the  fine  is  imposed  (except  in  aggravated  cases 
or  where  the  accused  is  specially  tow  in  the  social  scale), — the  defendant  to  stand 
committed  till  the  fine  and  costs  are  paid.  The  offender  with  more  money  or  friends 
pays  his  fine  and  is  released;  the  defendant  without  money  or  friends  serves  the  jail 
sentence.  Even  where  the  offender  whose  means  are  small  manages  to  pay  his  fine  and 
costs,  the  hardship  upon  him  is  much  greater  than  where  the  same  fine  is  imposed 
upon  one  with  greater  ability  to  pay.  Yet  bow  seldom,  in  considering  the  degree  of 
punishment  to  be  inflicted  and  the  amount  of  fine  to  be  imposed,  does  the  magistrate 
think  of  the  ability  of  the  accused  to  pay.  The  imposition  of  a  fine  of  $5  on  one 
man  may  be  a  more  severe  punishment  than  a  fine  of  $500  on  another.  The  only 
means  by  which  an  equality  of  punishment  in  cases  of  misdemeanors  can  be  secured 
is  by  so  altering  our  penal  statutes  as  to  abolish  fines  altogether,  and  to  impose  jail 
sentences  only.    Then  all  men  will  truly  be  equal  in  the  sight  of  die  law.    ...  It 


is  just  as  easy  (or  just  as  hard,  if  you  prefer)  for  one  man  *•  another  to  go  to  jail; 
it  is  not  just  as  easy  for  one  man  as  another  to  pay  a  fine. 
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By  AmUmI  Toft: 

"THERE  is  no  subject  on  which  I  feel  to  deeply  •»  upon  the  necessity  for  reform  ia 
*  the  administration  of  both  civil  and  criminal  law.  To  sum  it  all  in  one  phrase,  the 
difficulty  in  both  is  undue  delay.  It  is  not  too  much  to  say  that  the  administration  of 
criminal  law  ia  this  country  is  a  disgrace  to  our  civilization,  and  that  the  prevalence 
of  crime  and  fraud,  which  here  is  (really  m  excess  of  that  in  European  countries,  is 
due  largely  to  the  failure  of  the  law  and  its  administration  to  bring  criminals  to 
justice. 

#* 

By  Emanuel  M.  Grossman,  Esq.,  of  St.  Louis,  Mo.  : 

/""\UR  criminal  law  is,  of  course,  the  great  cause  of  popular  discontent.  To  it,  more 
than  lo  any  other  department  of  the  law,  may  be  charged  the  growing  disrespect  of 
all  law  and  the  loss  of  prestige  of  the  lawyer.  It  is  a  most  deplorable  fact,  and  lo 
the  great  shame  and  discredit  of  our  civilization,  that  ia  this  country,  at  this  advanced 
age,  the  statistics  show  more  homicides  in  proportion  to  population  than  in  all  the  prin- 
cipal countries  of  Europe  put  together.  It  ia  said  that  we  are  guilty  of  about  nine 
thousand  homicides  annually,  with  only  little  more  than  one  out  of  every  one  hundred 
avenged  by  legal  execution.  But  such  lax  treatment  of  crime  is  not  altogether  to  be 
charged  to  the  law.  The  people  themselves,  who,  through  the  jury,  hx  die  standard 
of  conduct,  are  largely  to  be  held  accountable.  .  .  .  But  the  technicalities  of  the 
il  law  are  chiefly  responsible  for  the  deplorable  slate  of  public  disapproval.  The 
doctrine  of  presumed  prejudice — presumed,  as  in  this  state  from  errors  of  even 
icant  triviality,  even  from  error  committed  by  a  stenographer  ia  the  misspelling 
of  a  word,  or  m  the  omission  of  the  article  "the,"  though  the  crime  with  which  the  de- 
fendant was  charged  and  found  guilty  may  have  been  the  most  atrocious  known  to  our 
ilization. — has  Drought  upon  our  law  and  courts  such  a  storm  of  disapproval  that 


civil 


lawyers  had  it  futile  to  attempt  to  allay  il. 


¥¥ 


By  flfoTtft  T.  Gsintry,  Esq. ,  of  Columbia,  Mo. 

A  SERIOUS  defect  in  our  Criminal  Code  is  the  abuse  of  the  law  on  the  subject 
of  continuances,  and  on  the  subject  of  change  of  venue.  Il  often  happens,  indeed  in 
some  countries  it  is  the  practice,  for  the  defendant  in  a  criminal  case  who  is  out  on 
bail  and  wfci  is  interested  in  dodging  a  trial,  to  procure  as  many  continuances  from  the 
regular  judge  as  possible,  and,  when  his  last  application  for  a  continuance  is  overruled, 
to  ask  for  a  change  of  venue  on  account  of  the  prejudice  of  the  judge,  and  thereby  secure 
another  delay.  After  the  new  judge  is  called  in.  another  delay  is  asked  for  on  the 
ground  that  the  defendant  has  just  then  discovered  that  the  inhabitants  of  the 
are  so  prejudiced  against  him  that  he  cannot  have  a  fair  and  impartial  trial. 


By  Hon.  Sf»  C* 

THE  public  cannot  successfully  cope  with  the  perpetrators  of  crime,  unless  il  has  the 
*  right  to  call  upon  them  to  either  give  a  statement  of  the  facts,  or  ma  the  risk  of 
having  an  unfavorable  inference  drawn  from  their  failure  lo  give  it.  Nor  would  there 
be  danger  of  injustice  from  the  adoption  of  this  change.  An  innocent  man  could  rarely, 
if  ever,  be  harmed  by  taking  the  witness  stand  to  declare  his  innocence.  "It  must  not  be 
forgotten, '  said  a  prominent  New  York  lawyer  ia  a  recent  address,  "that  the  rule  that 
a  defendant  in  a  criminal  case  cannot  be  compelled  to  incriminate  himself  was  enacted 
at  a  time  when  the  defendant  was  not  allowed  lo  be  a  witness  ia  his  own  behalf." 
And  he  added  the  opinion  thai  "nine  out  of  tea  crimes  go  unpunished  because  of  the 
tradition,  which  fouad  its  birth  in  the  Dark  Ages." 

Side  by  side  with  the  limitation  of  the  right  of  the  accused  to  stand  mute  should 
go  the  absolute  prohibition  of  testimony  or  confessions  obtained  from  persons  under 
arrest,  as  the  result  of  private  questioning  by  officers  of  the  law.  The  horrors  of  the 
"third  degree"  are  the  direct  result  of  the  rule  prohibiting  the  prosecution  from  calling 
the  accused  as  a  witness,  or  basing  any  argument  upon  his  failure  to  take  the 
stand  in  his  own  behalf. 
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Genius  and  Jails. 

fjPENIUS  is  generally  erratic,  and  of- 
ten  has  a  fine  disregard  for  conven- 
tionalities and  laws.  This  attribute  has 
led  many  a  man,  highly  endowed  by  na- 
ture, to  a  prison  cell.  A  few  months 
ago  it  was  discovered  that  a  young  man 
in  a  Western  penitentiary  was  a  gifted 
poet, — a  more  than  potential  Villon  or 
Wilde, — one  whose  lines  suggested  the 
fiery  rapture  of  Swinburne's  verse.  He 
had  been  imprisoned,  when  but  nineteen 
years  of  age,  for  stealing  a  small  sum 
of  money  at  a  time  when  he  was  starv- 
ing. Executive  clemency  was  asked  and 
obtained  in  his  behalf. 

Another  prisoner  showed  himself  able 
to  produce  in  a  far  northern  latitude 


)f  current  topic* 

wonderful  results  with  lemon  trees.  He 
succeeded  in  raising,  in  the  prison  yard, 
lemons  weighing  two  or  three  pounds. 
For  him  also  a  pardon  was  asked. 

Another  penitentiary  contained  a 
mathematical  genius  who  claimed  to  have 
discovered  "the  reduction  of  the  general 
equation  of  the  tenth  degree  to  an  equa- 
tion one  degree  lower."  If  he  has  made 
this  discovery,  hitherto  believed  impos- 
sible, he  has  made  a  name  for  himself 
as  great  or  greater  than  any  mathema- 
tician, living  or  dead. 

Such  instances  as  these  bring  up  a 
delicate  question  as  to  society's  duty  to 
a  criminal  under  such  circumstances. 
Having  found  a  genius  in  a  prison  cell, 
shall  it  leave  him  there  to  work  out  his 
time  ?  Or  shall  it  open  the  doors  on  the 
ground  that  his  brilliant  writings  or  rare 
discoveries  have  discharged  his  debt  and 
'assorted  his  shame?" 

It  is  clear  that  any  man  who  has  been 
reasonably  punished,  and  who  is  willing 
and  anxious  to  do  better,  ought  to  be 
given  the  opportunity.  While  genius 
ought  not  to  confer  immunity  from  pun- 
ishment, it  may  well  be  considered  in 
abridging  the  penalty  of  the  law,— es- 
pecially if  the  offender  is  repentant  and 
willing  to  try  to  make  the  most  of  him- 
self. 

Playing  the  Game. 

AT  the  recent  session  of  the  New  York 
State  Bar  Association,  Honorable 
Elihu  Root  repeated  the  statement  which 
he  made  a  year  ago,  "that  we  are  too 
apt,  at  the  American  Bar,  to  act  as  if 
in  litigation  we  were  playing  a  game, 
with  the  judge  as  referee  of  the  game." 
This  criticism  is  doubtless  to  a  consid- 
erable extent  deserved.  Practically,  the 
courts  are  a  battle  ground  for  the  law- 
yers. There  is  no  technicality  too  trivial 
for  some  attorneys  to  take  advantage  of 
it  in  defending  their  clients.  The  guilt 
or  innocence  of  the  accused  is  often 
given  little  thought  by  the  opposing 
counsel,  or  is  treated  as  a  minor  issue. 
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The  prosecutor  and  his  associates  feel 
it  is  their  duty  to  convict.  If  they  fail, 
it  is  a  personal  defeat.  The  attorneys 
for  the  defense  are  hired  to  free  their 
client.  If  they  lose,  they  feel  that  they 
have  not  earned  their  money,  or  at  least 
have  lost  a  part  of  that  valuable  asset 
called  professional  reputation.  In  other 
words,  it  is  a  game  between  prosecu- 
tion and  defense,  in  which  life,  liberty, 
and  justice  are  incidentally  involved. 

Such  conditions  are  highly  prejudicial 
to  the  best  interests  of  the  legal  profes- 
sion and  of  the  public.  The  field  of 
criminal  practice  is  one  of  notable  op- 
portunity. It  invites  to  eminent  service, 
and  offers  special  distinctions.  It  rests 
with  the  responsible  members  of  the  Bar 
to  reform  this  evil,  so  far  as  it  may  ex- 
ist, in  both  criminal  and  civil  actions. 
In  the  words  of  Senator  Root :  "Only 
the  Bar  itself  can  cure  that,  and  realize 
the  highest  usefulness  of  a  noble  pro- 
fession by  devoting  its  learning,  its  skill, 
and  its  best  effort  to  securing  for  every 
suitor,  as  promptly  as  possible,  a  fair 
and  final  judgment  on  the  merits  of  his 
case." 

The  Evolution  of  Portia. 

J^OTHING  is  more  significant  of  the 
*^  modern  feminine  invasion  of  the 
precincts  of  the  law  than  the  recent  de- 
mand for  a  court  to  be  conducted  en- 
tirely by  women,  and  for  the  purpose  of 
trying  cases  wherein  women  alone  are 
interested.  It  is  urged  that  such  a  tribu- 
nal could  be  maintained  successfully,  es- 
pecially in  our  large  cities,  where  there 
are  not  a  few  women  who  are  engaged 
in  the  practice  of  the  law.  There  would 
be  a  woman  on  the  bench,  women  to 
plead  at  the  bar,  women  in  the  jury 
box,  and  women  litigants  or  culprits. 
Whether  male  spectators  would  be  tol- 
erated, or  unceremoniously  ejected  by 
the  Amazon  attendants,  has  not  been  an- 
nounced. 

This  proposition,  if  seriously  made, 
seems  to  have  little  to  commend  it.  Our 
courts  are  open  to  men  and  women  alike, 
and  the  rights  of  the  tatter  are  as  care- 
fully protected  as  those  of  the  former. 
In  fact  a  woman,  especially  if  attractive, 
has  always  been  dealt  with  in  a  most 


chivalrous  manner  by  our  juries.  There 
is  no  more  reason  for  basing  a  separate 
jurisdiction  on  the  distinction  of  sex 
than  there  would  be  on  the  ground  of 
nationality. 

Speeding  up  the  Legal  Machine. 

AN  Ohio  judge  of  the  common  pleas 
*^  court  has  established  a  new  world's 
record  for  granting  a  divorce. 

Reno  judges  held  the  speed  title  for 
some  years,  claiming  that  divorces  could 
be  secured  in  the  courts  of  that  city  in 
five  minutes. 

Then  a  Montana  judge  jumped  into 
the  limelight,  demanding  the  speed  title 
with  a  three-minute  mark.  His  record 
stood  for  some  time. 

In  the  Ohio  case  it  took  exactly  two 
minutes  and  a  half  to  send  the  complain- 
ing benedict  under  the  wire,  free. 

No  time  was  wasted.  Two  witnesses 
were  sworn  in  a  twinkling  of  an  eye. 
They  testified  in  a  few  words.  Statutory 
grounds  were  set  up,  and  the  judge  held 
them  to  be  sufficient  for  a  decree.  The 
case  which  had  been  in  progress  was  in- 
terrupted but  three  minutes,  and  a  di- 
vorce had  been  granted. 

Idaho  State  Bar  Association. 

TTHE  last  meeting  of  the  Association 
^  held  at  Boise  from  January  12th  to 
14th  is  reported  to  have  been  the  best  in 
its  history. 

A  committee  was  appointed  to  draw 
bills  relating  to  needed  reforms  in  prac- 
tice and  procedure,  which  will  be  pre- 
sented to  the  present  session  of  the  legis- 
lature. It  is  proposed  to  reduce  the  time 
within  which  a  defeated  party  may  ap- 
peal, from  a  year  to  sixty  days,  so  that 
when  real  property  is  involved  a  cloud 
will  not  hang  over  the  title  so  long.  It 
is  also  urged  that  the  practice  of  having 
an  abstract  of  the  evidence  made  by  at- 
torneys for  use  on  appeal  be  discontin- 
ued, and  that,  instead,  the  transcript  be 
sent  up  by  the  clerk,  and  that  the  attor- 
neys then  make  a  brief  covering  the 
points  of  law. 

The  Bar  also  favors  an  increase  in  the 
salaries  of  judges  of  the  supreme  court, 
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and  an  increase  in  the  number  of  judges 
from  three  to  five. 

Several  excellent  addresses  were  given 
and  followed  by  interesting  discussions. 
General  Frank  Martin,  of  BoisS,  is  the 
new  President  and  B.  S.  Crow,  of  Boise, 
was  re-elected  secretary. 

It  is  likely  that  the  Association  will 
meet  annually  hereafter,  instead  of  bien- 
nially. 

Euthanasia  and  the  Law. 

A FEW  months  ago  an  eminent  pro- 
fessor in  a  prominent  medical  col- 
lege declared  that  suicide,  and  a  deliber- 
ate hastening  of  death  by  a  physician, 
are  justifiable.  He  asserted  that  a  per- 
son suffering  from  an  incurable  disease 
is  justified  in  taking  his  life  and  putting 
an  end  to  the  torture.  He  declared  that 
he  did  not  believe  that  such  an  act  would 
be  held  against  the  suicide  in  the  future 
state. 

Thereafter  a  physician  in  a  Western 
city  advocated  that  a  dose  of  prussic 
(otherwise  hydro-cyanic)  acid  be  given 
as  a  "mercy  tablet"  to  all  idiots  and  to 
the  hopelessly  insane. 

The  question  is  presented  in  a  modi- 
fied form  by  those  who  do  not  believe 
in  the  right  of  one  person  to  kill  an- 
other to  end  his  agony,  but  who  do  be- 
lieve that  we  should  avail  ourselves  of 
anodynes,  even  though  their  use  in  a 
hopeless  case  may  shorten  the  brief  re- 
maining span  of  life. 

Suicide  has  little  to  commend  it.  If  it 
be  conceivable  that  a  sane  man  should 
wish  to  destroy  himself,  the  act  would 
partake  more  of  moral  cowardice  than  of 
Stoic  fortitude.  No  man  has  a  right  to 
refuse  to  perform  his  allotted  earthly 
pilgrimage,  or  to  decline  to  undergo  its 
disciplinary  sufferings,  however  harsh ; 
nor  can  he  be  sure  that  they  will  not 
overtake  him  in  the  after-world.  It  is 
the  height  of  impiety  for  the  creature  to 
fling  back  the  boon  of  life  to  his  Cre- 
ator as  a  worthless  gift.  But  although 
the  law  denounce  this  offense,  it  cannot 
prevent  it ;  nor  can  the  dead  be  punished. 

Just  as  people  will  continue  to  take 
their  lives  if  they  want  to,  in  spite  of  all 
laws  that  are  passed,  so  they  will  con- 
tinue to  cling  to  life,  however  wretched 


or  desperate  their  condition,  in  spite  of 
the  theories  of  others  that  they  ought 
to  pass  out  quietly  and  peaceably.  Hu- 
man beings  are  entitled  to  life  just  as 
long  as  human  skill  is  able  to  maintain 
it.  Aside  from  the  judgments  of  a  court 
of  justice,  who  has  a  right  to  say  that 
a  human  being  has  forfeited  his  life? 
Even  the  lives  of  the  insane  may  not  be 
as  hapless  as  we  deem  them,  or  without 
their  hidden  meaning. 

There  is  much  to  commend  the  use  of 
powerful  anodynes  to  mitigate  hopeless 
suffering.  It  is  said  that  General  Grant's 
last  days  were  made  more  comfortable 
by  the  use  of  drugs,  which  very  likely 
actually  shortened  his  life,  and  that  he 
requested  his  physicians  to  use  them. 

What  ought  the  physician  to  do  in 
similar  cases  ?  Should  he  give  the  medi- 
cine with  the  primary  object  of  reliev- 
ing the  pain,  and  risk  fatal  conse- 
quences? If  the  patient  dies,  would  the 
law  exonerate  the  physician  ?  Would  the 
court  and  jury  presume,  as  in  the  case 
of  a  serious  surgical  operation,  that  the 
intent  was  merciful,  and  not  homicidal? 
Probably,  where  the  parties  are  all  repu- 
table it  would  be  presumed  that  the  ex' 
gencies  of  the  case  required  the  medica- 
ment, and  that  the  death  was  the  inci- 
dental, and  not  the  premeditated,  out- 
come. 

The  strictly  private  execution  of  con- 
demned persons  in  their  cells,  under  the 
influence  of  an  anaesthetic,  has  also  been 
strongly  urged,  and  is  doubtless  a  hu- 
mane suggestion.  It  would  at  least  cast 
over  the  death  of  criminals  some  touch 
of  decency  and  decorum,  and  do  away 
with  the  awful  ceremony  and  disgusting 
apparatus  of  violent  death.  A  man 
about  to  pay  the  last  stern  penalty  of  the 
law  is  not  a  thing  to  exult  and  gloat 
over ;  nor  ought  his  passing  to  be  made  a 
public  spectacle. 

Women's  Night  Court. 

"TTf  IE  women's  night  court,  recently  es- 
tablished  in  New  York  city,  may  be 
described  as  the  familiar  police  court 
with  a  restricted  scope. 

A  physician  and  a  nurse  supplement 
the  judge.  Women  charged  with  va- 
grancy, intoxication,  and  public  immor- 
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ality  will  be  the  court's  principal  con- 
cern ;  and  culprits  will  go  to  prison,  or  to 
hospital,  according  to  their  deserts,  or  as 
public  policy  may  determine. 

The  women  of  the  street  make  up  the 
greater  number  of  the  night  offenders. 
Their  cases  present  the  most  serious 
problem.  Volumes  have  been  written 
concerning  these  unfortunates.  But  one 
will  search  far  for  a  book  or  pamphlet 
that  even  suggests  a  remedy  or  cure. 

"The  probation  system,  reinforced  by 
such  excellent  institutions  as  Waverly 
House,"  says  a  writer  in  the  Boston 
Transcript,  "has  been  made  the  basis  of 
much  well-intended  effort;  but  it  is  no- 
ticeable that  even  the  philanthropic 
workers  who  do  most  through  such 
agencies  come  at  last  to  regard  the  wom- 
an of  the  street  as  a  sort  of  psychologi- 
cal phenomenon,  which  they  describe  in 
their  writings,  and  pity  or  condemn  as 
the  case  may  be,  but  for  which  they  do 
not  pretend  to  assign  a  preventive. 
Such  writings  not  infrequently  conclude 
with  general  remarks  about  'the  oldest 
profession  in  the  world,'  and  let  it  go 
at  that. 

"The  recent  amendments  to  the  New 
York  law  provide  for  physical  examina- 
tion of  women  thus  arrested,  and  their 
commitment  to  hospitals  for  not  less 
than  one  year,  in  cases  where  it  appears 
that  their  condition  is  a  menace  to  the 
community.  The  legislative  commission 
on  whose  recommendation  this  feature 
of  the  law  was  enacted  frankly  stated 
that  the  suggestion  was  made  only  as  a 
beginning.  It  did  not  predict  the  end- 
ing, but  the  tone  of  its  report  points  dis- 
tinctly in  the  direction  of  the  system  in 
vogue  in  many  foreign  cities,  of  licens- 
ing and  registering  the  Magdalens  of 
the  community, — an  idea  which  would 
run  counter  to  many  of  the  settled  pre- 
cepts of  the  American  code  of  morals." 

However,  such  specializations  in  legal 
procedure  as  are  exemplified  by  the  night 
court  should  engage  the  sympathetic  in- 
terest of  all  who  would  promote  social 
betterment. 


The  Court  of  Domestic  Sorrow*. 

|[  N  New  York  a  court  of  domestic  rela- 
tions  has  been  created  by  statutory 
provision.  The  matter  has  been  specif- 
ically established  to  deal  with  cases  of 
abandonment.  With  the  increase  in  the 
economic  pressure,  and  the  uneasy  shift- 
ing to  and  fro  of  a  large  alien  popula- 
tion, cases  of  this  kind  have  developed 
with  disquieting  frequency.  The  court 
will  make  a  sincere  endeavor  to  effect 
reconciliation  wherever  possible.  In 
those  numerous  cases  where  the  continu- 
ing absence  of  the  husband  and  father 
puts  any  such  adjustment  out  of  the 
question,  the  court  will  administer  jus- 
tice to  the  extent  that  is  practicable,  and 
will  make  provision  for  the  abandoned 
wife  and  deserted  family.  Briefly  sum- 
marized, the  results  to  be  accomplished 
by  establishing  one  part  of  the  magis- 
trates' court  for  "domestic  relations" 
cases  will  be:  The  expedition  of  this 
branch  of  the  police  court  business;  the 
protection  of  women  and  children  from 
contact  with  crime  and  criminals;  the 
more  orderly,  painstaking,  and  sympa- 
thetic consideration  of  their  stories,  and 
the  opportunity,  by  reason  of  better  in- 
formation, for  both  magistrates  and 
their  probation  officers  to  get  into  some 
degree  of  personal  touch  with  the  fami- 
lies who  are  in  trouble.  It  is  also 
planned  to  establish  a  branch  office  of 
the  superintendent  of  the  out-door  poor, 
in  the  building  in  which  is  located  the 
"domestic  relations"  court,  so  that  this 
official  may  work  in  harmony  with  the 
magistrates.  Facilities  will  be  given  al- 
so for  representatives  of  charitable  so- 
cieties to  render  their  aid  as  conditions 
permit;  and  these  latter  will,  no  doubt, 
be  of  considerable  assistance  by  way  of 
investigating  details  that  the  magis- 
trates, even  with  such  probation  officers 
as  may  be  assigned  to  them,  cannot  give 
attention  to. 

A  court  of  domestic  relations  cannot 
fail  to  make  for  greater  humanity,  and 
greater  intelligence  in  classes  of  cases 
that  particularly  call  for  those  qualities. 
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Abatement — suit  in  other  state — insurance 
pokey. —  The  pendency  of  a  suit  in  one 
state  upon  a  policy  of  insurance  is  gen- 
erally held  not  to  constitute  a  ground  of 
abatement  in  another  suit  upon  the  pol- 
icy brought  in  another  state.  Thus,  in 
the  recent  Iowa  case  of  Searles  v. 
Northwestern  Mut.  L.  Ins.  Co.  126  N. 
W.  801,  annotated  in  29  L.R.A.(N.S.) 
405,  it  is  held  that  an  insurance  company 
cannot  abate  an  action  to  recover  the 
amount  due  on  a  life  policy,  because  it 
was  assigned  to  a  nonresident  who  has 
brought  suit  upon  it  in  the  state  of  his 
residence,  although  he  cannot  be  made  a 
party  to  the  action,  if  the  assignment  is 
alleged  to  have  been  void  for  want  of 
capacity  to  make  it. 

Appeal — acceptance  of  benefit— effect. — 
That  the  defendant  in  a  suit  by  which 
his  tax  deed  is  set  aside  cannot  unre- 
servedly accept  the  taxes,  interest,  and 
charges  tendered  by  the  bill,  and  ordered 
by  the  decree  to  be  paid  him,  and  then 
appeal  from  the  decree,  is  held  in  Mc- 
Kain  v.  Mullen,  65  W.  Va.  558,  64  S. 
E.  829.  This  decision  rests  upon  the 
principle  that  one  cannot  avail  himself 
of  that  part  of  a  decree  which  is  favor- 
able to  him,  accept  its  benefits^  and  then 
prosecute  an  appeal  to  reverse  such  por- 
tion of  the  same  decree  as  militates 
against  him,  when  the  acceptance  of  the 
benefit  from  the  one  part  is  totally  incon- 
sistent with  the  appeal  from  the  other. 

The  case  is  accompanied  in  29  L.R.A. 
(N.S.)  1,  by  an  exhaustive  note  collat- 
ing the  decisions  upon  the  right  to  ac- 
cept the  favorable  part  of  a  decree,  judg- 
ment, or  order,  and  appeal  from  the  rest 
of  it. 


Broker — unauthorized  act — ratification  by 
principal. —  It  is  a  well-settled  rule  of  law 
that  if  an  agent,  in  making  a  contract 
on  behalf  of  his  principal,  inserts  there- 
in, without  the  latter's  knowledge,  stipu- 
lations which  he  was  not  authorized  to 
make,  and  such  stipulations  are  not  es- 
sential elements  of  such  contract,  and 
are  not  brought  to  the  notice  of  the  prin- 
cipal, the  latter's  performance  of  his 
part  of  the  contract  will  not  be  deemed 
a  ratification  of  the  unauthorized  pro- 
visions. 

This  rule  was  applied  in  the  case  of 
John  Gund  Brewing  Co.  v.  Tourtellotte, 
108  Minn.  71,  121  N.  W.  417,  annotated 
in  29  L.R.A.(N.S.)  210,  holding  that 
where  an  agent  with  authority  to  sell 
certain  land  of  his  principal  assigns  to 
one  with  whom  he  contracts  for  a  sale, 
the  rent  to  accrue  from  tenants  during 
the  pendency  of  negotiations,  or  from 
the  date  of  the  contract  to  the  comple- 
tion of  the  transaction,  the  principal  is 
not  chargeable  with  liability  on  the 
ground  of  having  ratified  such  a  con- 
tract, in  the  absence  of  notice  or  knowl- 
edge on  his  part  of  its  unauthorized 
terms. 


Constitutional  law — dance  house — mi- 
nors.— The  constitutionality  of  an  ordi- 
nance or  statute  forbidding  the  admis- 
sion of  minors  to  dance  halls  was 
passed  upon,  apparently  for  the  first 
time,  in  the  Minnesota  case  of  State  v. 
Rosenfield.  126  N.  W.  1068,  29  L.R.A. 
(N.S.)  331,  holding  that  such  an  enact- 
ment is  a  proper  exercise  of  the  police 
power,  and  not  invalid  as  class  legisla- 
tion. 
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Cotenants — liability  for  rent — In  the 
Kansas  case  of  Thurstin  v.  Brown,  109 
Pac.  784,  29  L.R.A.(N.S.)  238,  it  is 
held  that  the  mere  occupation  and  use 
of  the  common  property  by  one  tenant  in 
common  does  not  create  the  relation  of 
landlord  and  tenant  between  him  and  his 
cotenant,  or  render  him  liable  for  rent. 

It  is  further  laid  down  that  before  a 
tenant  in  common  will  become  liable  to 
pay  rent  to  his  cotenants  for  the  use 
and  occupation  of  the  common  property, 
his  occupancy  must  be  such  as  amounts 
to  a  denial  of  the  right  of  his  cotenant 
to  occupy  the  premises  jointly  with  him, 
or  the  character  of  the  property  must 
be  such  as  to  make  such  joint  occupancy 
impossible  or  impracticable. 

Similarly  it  is  held  in  Schuster  v. 
Schuster,  84  Neb.  98,  120  N.  W.  948, 
that  a  tenant  in  common  who  is  in  sole, 
exclusive,  and  adverse  possession  under 
claim  of  title,  is  liable  to  his  cotenant  for 
an  accounting  for  rents  and  profits. 

These  decisions  are  accompanied  in  29 
L.R.A.(N.S.)  224,  by  a  note  collating 
the  recent  cases  on  the  liability  of  co- 
tenants  to  account  for  use  and  occupa- 
tion, or  rents  and  profits,  the  earlier  ad- 
judications on  the  subject  having  been 
presented  in  a  note  in  28  L.R.A.  829. 

Executor — administrator  with  will  an- 
nexed— authority. —  It  seems  that  where 
powers  are  conferred  upon  an  executor 
which  are  discretionary  and  involve  a 
personal  trust,  they  are  held  not  to  de- 
volve upon  an  administrator  with  the 
will  annexed  by  virtue  of  his  appoint- 
ment; but  where  the  power  was  clearly 
not  intended  to  be  a  personal  one,  but 
was  evidently  conferred  upon  the  execu- 
tor by  virtue  of  the  office,  the  power  is 
held  to  pass  to  such  administrator.  The 
question  in  each  case  depends  largely 
upon  the  circumstances  and  the  nature 
of  the  power  given. 

In  the  recent  Kentucky  case  of 
Schlickman  v.  Citizens'  Nat.  Bank,  128 
S.  W.  823,  it  is  held  that  authority  con- 
ferred upon  an  executor  to  carry  on  tes- 
tator's business  without  bond  will  not, 
upon  his  resignation, -pass  to  an  adminis- 
trator de  bonis  non  with  the  will  an- 
nexed. 

The  decisions  dealing  with  the  ques- 


tions as  to  what  special  powers,  other 
than  powers  of  sale,  conferred  on  an  ex- 
ecutor by  will,  pass  to  an  administrator 
with  the  will  annexed,  are  collated  in  a 
note  which  accompanies  the  report  of 
this  case  in  29  L.R.A.(N.S.)  264. 

Husband  and  wife — actions  between — 
assault —  An  interesting  question  was 
determined  by  the  United  States  Su- 
preme Court  in  the  recent  case  of 
Thompson  v.  Thompson,  Adv.  Sh.  U.  S. 
1910,  p.  Ill,  31  Sup.  Ct.  Rep.  Ill,  hold- 
ing that  the  common-law  relation  be- 
tween husband  and  wife  was  not  so  far 
modified  as  to  give  the  wife  a  right  of 
action  to  recover  damages  from  her  hus- 
band for  an  assault  and  battery  com- 
mitted by  him  upon  her  person,  by  D. 
C.  Code,  §  1155  [31  Stat,  at  L.  1374, 
chap.  854],  authorizing  married  women 
"to  sue  separately  for  the  recovery,  se- 
curity, or  protection  of  their  property, 
and  for  torts  committed  against  them, 
as  fully  and  freely  as  if  they  were  un- 
married/' 

"Nor  is  the  wife  left  without  remedy 
for  such  wrongs,"  observes  the  court. 
"She  may  resort  to  the  criminal  courts, 
which,  it  is  to  be  presumed,  will  inflict 
punishment  commensurate  with  the  of- 
fense committed.  She  may  sue  for  di- 
vorce or  separation,  and  for  alimony. 
The  court,  in  protecting  her  rights  and 
awarding  relief  in  such  cases,  may  con- 
sider, and,  so  far  as  possible,  redress  her 
wrongs  and  protect  her  rights." 

Injunction— owner  of  franchise — inva- 
sion without  right —  It  has  been  repeated- 
ly, but  not  uniformly,  held  that  where 
a  person  or  corporation  has  been  granted 
a  franchise  for  the  purpose  of  construct- 
ing and  maintaining  a  plant  to  be  used 
for  the  benefit  of  the  public,  he  may  re- 
strain any  person  or  corporation  from 
attempting  to  exercise  such  right  in  com- 
petition with  him  without  legislative  or 
municipal  authority,  although  his  fran- 
chise is  not  exclusive  in  the  sense  that 
the  grant  of  a  similar  franchise  to  be 
exercised  and  enjoyed  at  the  same  place 
would  be  void. 

In  conformity  with  the  current  of  au- 
thority it  is  held  in  the  recent  Oklahoma 
case  of  Bartelsville  Electric  Light  &  P. 
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Co.  v.  Bartelsvillc  Interurban  R.  Co.  109 
Pac.  228,  annotated  in  29  L.R.A.(N.S.) 
77,  that  an  ordinance  of  a  municipal  cor- 
poration granting  to  a  corporation  au- 
thority to  use  the  streets,  alleys,  and 
public  grounds  of  a  city  for  the  purpose 
of  constructing  and  operating  an  elec- 
tric light  and  power  plant  to  furnish 
light  and  power  to  a  city  and  its  inhab- 
itants confers  privileges  which  are  ex- 
clusive in  their  nature  against  all  per- 
sons upon  whom  similar  rights  have  not 
been  conferred;  and  any  person  or  cor- 
poration attempting  to  exercise  such 
right  without  legislative  authority  or 
sanction  invades  the  private  property 
rights  of  the  corporation  to  whom  such 
franchise  has  been  granted,  and  may  be 
restrained  at  the  instance  of  the  owner 
of  the  franchise. 


Insurance — unfiled  chattel  mortgage — 
materiality. — An  interesting  question 
which  seems  never  before  to  have  been 
presented  to  the  courts  is  passed  upon 
in  the  recent  Nebraska  case  of  Mad- 
sen  v.  Farmers'  &  M.  Ins.  Co.  126  N.  W. 
1086,  29  L.R.A.(N.S.)  97,  holding  that 
the  existence  in  the  hands  of  the  mort- 
gagee of  an  outstanding  unfiled  chat- 
tel mortgage  upon  a  stock  of  goods, 
given  as  security  for  a  guaranty  of  a 
debt  of  the  mortgagor,  is  a  fact  material 
to  the  risk  in  a  contract  of  insurance  of 
the  goods,  even  though  the  instrument 
contains  a  clause  that  it  "shall  not  be 
valid  until  and  unless  filed." 


Intoxicating  liquor — license — forfeiture  on 
conviction. — A  novel  question,  which 
seems  to  have  been  but  once  previously 
before  the  courts,  is  presented  in  Di- 
nuzzo  v.  State,  85  Neb.  351,  123  N.  W. 
309,  29  L.R.A.(N.S.)  417,  holding  that 
a  statutory  provision  making  it  unlaw- 
ful for  a  licensed  saloon  keeper  to  sell 
or  give  away  intoxicating  liquors  after 
8  o'clock  p.  m.  and  before  7  o'clock  a. 
m.,  is  not  invalidated  by  reason  of  a 
provision  therein  which  authorizes  a  fine 
of  $100  and  a  forfeiture  of  the  license 
upon  conviction  of  the  licensee  for  vio- 
lating the  law,  "whether  such  person 
convicted  shall  appeal  therefrom  or  not." 


Landlord — suit  to  establish  title — tenant's 
right  to  set  up  title. — The  few  cases  which 
have  passed  upon  the  question  sustain 
the  right  of  a  tenant  to  deny  and  liti- 
gate with  the  landlord  his  title  to  the 
leased  premises,  where  the  title  is  put  in 
issue  by  the  landlord  in  an  action  to  es- 
tablish it,  so  that  a  decision  favorable 
to  the  landlord  would  establish  his  title 
as  against  any  adverse  claims  by  the  ten- 
ant. 

This  is  the  doctrine  of  the  Texas  case 
of  Stevenson  v.  Rogers,  125  S.  W.  1, 
annotated  in  29  L.R.A.(N.S.)  85,  hold- 
ing that  a  tenant  may,  after  termina- 
tion of  the  lease,  defend  against  an 
action  by  the  landlord  to  recover  pos- 
session and  establish  title,  by  showing  a 
superior  title  in  himself,  without  surren- 
dering possession,  where  the  success  of 
the  landlord  would  destroy  the  title  of 
the  tenant. 

Larceny — asportation — sufficiency. — The 
general  rule  is  that  any  removal  of  an 
article,  however  slight,  from  the  place 
where  it  was  found,  amounts  to  such  an 
asportation  of  the  property  as  will  sup- 
port an  indictment  for  larceny. 

The  rule  was  applied  in  the  recent 
Iowa  case  of  State  v.  Rozeboom,  124  N. 
W.  783,  holding  that  the  mere  dragging 
or  rolling,  by  a  shipper  of  butter,  of  tubs 
of  that  material  belonging  to  another 
shipper,  from  one  portion  of  the  car  to 
another,  with  intent  to  appropriate  them 
to  his  own  use,  is  sufficient  asportation 
to  constitute  larceny,  although  he  does 
not  lift  them  from  the  floor, — at  least 
where  he  changes  the  addresses  on  them, 
so  as  to  cause  the  carrier  to  transport 
them  as  his  agent. 

The  various  decisions  pertaining  to 
the  question  are  collated  in  the  note  ap- 
pended to  the  report  of  this  case  in  29 
L.R.A.(N.S.)  37. 

Life  tenant — satisfaction  of  lien — con- 
tribution.—  The  cases  seem  to  be  agreed 
that  where  a  life  tenant  pays  off  a  mort- 
gage outstanding  against  the  estate,  he 
is  entitled  to  reimbursement  from  the 
remainderman.  So,  it  is  held  in  the  Ne- 
braska case  of  Draper  v.  Clayton,  127 
N.  W.  369,  annotated  in  29  L.R.A. 
(N.S.)  153,  that  where  a  life  tenant  of 


Digitized  by  Google 


520 


real  estate  pays  off  a  past-due  encum- 
brance which  is  a  lien  upon  the  entire 
estate,  he  is  entitled  to  contribution  from 
the  remainderman,  and  should  recover 
from  him  the  difference  between  the 
principal  debt  and  the  present  value  of 
an  annuity  equal  to  the  annual  interest 
charge  running  during  the  years  which 
constitute  the  life  tenant  s'  expectancy 
of  life. 


Mechanic's  lien — excessive  statement — ef- 
fect.— Notwithstanding  the  statutes  of 
the  several  states  require  that  a  lien 
claim  shall  correctly  state  the  sum  due 
the  claimant  over  and  above  all  just 
credits  and  set-offs,  it  is  a  well-estab- 
lished rule  that  a  mechanics'  or  material- 
man's lien  will  be  enforced  pro  tanto, 
although  a  larger  sum  is  claimed  than 
is  actually  due,  when  such  excess  is  un- 
intentional. But  if  the  excess  is  due  to 
the  inclusion  of  a  charge  for  which  the 
law  does  not  in  any  event  confer  a  lien, 
it  will  defeat  the  lien  in  toto,  unless  the 
nonlienable  charge  is  separately  stated, 
so  that  it  may  be  segregated  from  the 
lienable  portion  upon  inspection  of  the 
lien  claim. 

If  the  larger  amount  is  wilfully  or 
intentionally  claimed,  or  if  the  correct 
amount  might  have  been  learned  by  the 
exercise  of  reasonable  diligence,  the  lien 
will  be  defeated  in  toto;  and  in  some 
cases  it  is  held  that  a  grossly  exagger- 
ated claim,  remaining  unexplained,  will 
have  the  same  effect.  The  question  of 
excessive  lien  claims,  however,  is  regu- 
lated by  statute  in  some  jurisdictions. 

In  Griff  v.  Clark,  155  Mich.  611,  119 
N.  W.  1076,  it  is  held  that  an  excess  of 
60  or  70  per  cent  in  the  amount  of 
claim  filed  to  secure  a  mechanics'  lien 
will  prevent  the  lien  from  attaching, 
where  the  statute  requires  a  just  and 
true  statement  of  the  demand  due. 

This  decision  is  accompanied  in  29 
L.R.A.(N.S.)  305,  by  an  extensive 
note,  which  discusses  the  case  law  bear- 
ing on  the  effect  of  filing  an  excessive 
mechanics'  lien. 


Milk — ordinance  authorizing  summary  de- 
struction—-constitutionality. — An  interest- 


ing question  is  presented  in  the  recent 
Minnesota  case  of  Nelson  v.  Minneap- 
olis, 127  X.  W.  445,  holding  that  an  or- 
dinance authorizing  the  summary  seiz- 
ure and  destruction  of  milk  not  con- 
forming to  the  standard  fixed  by  law  is 
not  violative  of  the  constitutional  rights 
of  the  citizens,  nor  a  taking  of  property 
without  due  process  of  law. 

The  report  of  this  case  in  29  L.R.A. 
(N.S.)  260,  is  accompanied  by  a  note 
upon  the  validity  of  a  statute  or  ordi- 
nance authorizing  the  destruction  of 
food  products  below  a  prescribed  stand- 
ard or  unfit  for  use. 


Municipal  corporation — grant  of  tax  ex- 
emption by  contract — validity. — A  con- 
tract between  the  owner  of  property  in 
a  city  and  the  municipal  authorities  of 
the  latter,  wherein  it  is  provided  that 
no  taxes  on  such  property  above  a  speci- 
fied amount  (which  is  less  than  the 
amount  of  taxes  due)  shall  be  collected 
by  the  city,  in  consideration  of  specified 
privileges  and  benefits  conferred  upon 
it  by  the  owner  of  the  property,  is  held 
unlawful  and  not  enforceable  in  Tarver 
v.  Dalton,  134  Ga.  462,  67  S.  E.  929, 
which  is  accompanied  in  29  L.R.A. 
(N.S.)  183,  by  a  note  collating  the  re- 
cent cases  dealing  with  the  power  of  a 
municipality  to  exempt  property  from 
taxation,  the  earlier  cases  on  the  subject 
having  been  discussed  in  a  note  in  15 
L.R.A.  860. 


Nuisance — cancer  hospital. — It  may  be 
laid  down  as  a  generally  accepted  rule 
of  law  that  a  hospital,  whether  for  treat- 
ment of  ordinary  diseases  or  for  treat- 
ment of  contagious  and  infectious  ones, 
is  not  a  nuisance  per  se,  though  it  may 
become  such  by  reason  of  the  place  of 
its  location  or  because  of  the  manner 
in  which  it  is  conducted.  Thus,  in  the 
recent  Kansas  case  of  Stotler  v.  Ro- 
chelle,  109  Pac.  788,  annotated  in  29 
L.R.A.(N.S.)  49,  it  is  held  that  the  es- 
tablishment of  a  cancer  hospital  in  a 
residence  neighborhood  in  near  proxim- 
ity to  dwellings  may  be  enjoined  at  the 
instance  of  one  owning  and  occupying 
adjacent  property. 
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Public  money — appropriation  for  home 
for  aged  women— constitutionality. — An 
appropriation  made  in  behalf  of  an  as- 
sociation furnishing  a  permanent  Chris- 
tian home  for  homeless  and  aged  wom- 
en, and  a  temporary  home  for  women 
seeking  employment,  is  upheld  in  the 
Kansas  case  of  Ingleside  Asso.  v.  Na- 
tion, 109  Pac.  984,  as  against  an  objec- 
tion that  the  purpose  of  the  association 
was  not  a  public  one.  Although  the  fact 
that  the  institution  involved  in  this  case 
generally  required  a  fee  as  a  condition 
of  admitting  inmates  is  not  made  the 
basis  of  a  distinct  argument  in  the  opin- 
ion as  to  its  character  as  a  public  insti- 
tution, that  fact  seems  to  have  been 
taken  into  consideration,  and  the  de- 
cision necessarily  involves  the  point  that 
that  fact  did  not  deprive  the  institution 
of  its  character  as  a  public  charity  for 
the  aid  of  which  public  funds  might  be 
constitutionally  appropriated.  The  note 
appended  to  the  report  of  the  case  in  29 
L.R.A.(N.S.)  190,  deals  with  the  ques- 
tion of  requiring  payment  from  inmates 
as  affecting  the  right  of  a  charitable  in- 
stitution to  public  aid  or  exemption  from 
taxation. 

Sale — cattle— concealment  of  latent  de- 
fect.— It  is  well  settled  that  the  rule  of 
caveat  emptor  applies  to  a  sale  of  live 
stock,  even  though  they  are  diseased,  if 
the  seller  is  unaware  of  their  condition, 
and  no  fraud  is  practised  upon  the  buy- 
er. On  the  other  hand,  if  at  the  time  of 
such  sale,  the  live  stock  was  subject  to 
a  disease  known  to  the  seller,  which  he 
concealed,  and  which  was  not  discover- 
able by  the  buyer  with  ordinary  vigi- 
lance, the  rule  of  caveat  emptor  does  not 
apply,  and  the  sale  will  be  deemed  fraud- 
ulent. 

The  recent  Oklahoma  case  of  Puis  v. 
Hornbeck,  103  Pac.  665,  annotated  in  29 
L.R.A.(N.S.)  202,  holds  that  a  vendor 
who  sells  cattle  at  a  sound  price,  know- 
ing that  they  have  Texas  fever  ticks  on 
them,  or  any  other  infection  affecting 
their  value  for  the  purpose  for  which 
they  are  bought,  the  infection  not  being 
easily  detected  by  those  having  had  no 
experience  with  it,  and  who  does  not  dis- 
close such  knowledge  to  the  vendee,  is 
guilty  of  the  fraudulent  concealment  of 


a  latent  defect,  for  which  he  must  an- 
swer, and  the  rule  of  caveat  emptor  does 
not  apply.  But  the  vendor  is  not  an- 
swerable unless  he  has  knowledge,  prior 
to  the  time  the  sale  is  consummated,  that 
the  cattle  had  such  ticks  on  them. 

School — colored  pupils — power  to  pro- 
hibit.— That  the  legislature  cannot,  under 
its  police  power,  prohibit,  or  authorize 
the  voters  of  the  county  to  prohibit,  the 
establishment  within  the  county  limits, 
by  a  private  charitable  corporation,  of 
an  industrial  school  for  colored  children, 
is  held  in  the  recent  Kentucky  case  of 
Columbia  T.  Co.  v.  Lincoln  Institute,  129 
S.  W.  113.  As  appears  by  the  note  ap- 
pended to  this  decision  in  29  L.R.A. 
(N.S.)  53,  it  seems  to  be  the  rule  that 
the  power  to  regulate  or  prohibit  private 
schools  is  subject  to  the  same  limita- 
tions as  the  power  to  regulate  private 
property  rights  in  general,  under  consti- 
tutional provisions,  although  public 
schools  and  the  subject  of  education  are 
within  legislative  control,  and  the  leg- 
islature, under  the  police  power,  may 
regulate  education  in  many  respects  in 
private  schools.  But  the  exercise  of 
such  police  power  must  not  be  arbitrary, 
and  must  be  limited  to  the  preservation 
of  the  public  safety,  the  public  health,  or 
the  public  morals. 

Seduction — offer  of  marriage — defense. — 
The  great  weight  of  authority  supports 
the  view  that  an  unaccepted  offer  to 
marry  is  no  defense,  under  a  statute 
making  the  subsequent  marriage  of  the 
parties  a  bar  to  a  prosecution  for  seduc- 
tion. 

And  by  the  recent  Texas  case  of 
Thorp  v.  State,  129  S.  W.  607,  annotated 
in  29  L.R.A.(N.S.)  421,  it  appears  that 
the  fact  that  the  offer  of  marriage  can- 
not be  accepted  because  the  woman  has 
married  another  between  the  commis- 
sion of  the  offense  and  the  trial  will 
deprive  one  accused  of  seduction  of  the 
benefit  of  a  statute  providing  for  the 
dismissal  of  the  prosecution  upon  an  of- 
fer, in  good  faith,  to  marry  the  person 
seduced. 

Succession  tax — homestead — statutory  al- 
lowances.— An  unusual  question  is  con- 
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sidered  in  the  California  case  of  Re  Ken- 
nedy, 108  Pac.  280,  29  L.R.A.(N.S.) 
428,  holding  that  the  statutory  home- 
stead and  allowances  set  apart  by  the 
court  to  the  family  of  a  decedent  pend- 
ing administration  of  his  estate  are  not 
within  the  provisions  of  a  statute  pro- 
viding for  a  succession  tax  on  property 
which  shall  pass  by  will  or  by  the  intes- 
tate laws  of  the  state,  and  it  is  imma- 
terial that  had  the  property  not  been 
so  set  apart  it  would  have  passed  to 
the  widow  under  the  will. 

Tax — ship— steam  dredge. — A  self-pro- 
pelling seagoing  steam  dredge  engaged 
for  a  long  period  of  time  on  govern- 
ment work  in  a  particular  county  of  the 
state  where  it  is  located  on  the  day  when 
taxes  are  assessed  is  held  in '  North 
American  Dredging  Co.  v.  Taylor,  56 
Wash.  565,  106  Pac.  162,  to  be  taxable 
there  regardless  of  where  its  owner  re- 
sides or  its  home  port  is  located.  The 
general  rule  stated  in  this  case  that  the 
situs  for  taxation  of  a  vessel  engaged  in 
foreign  or  interstate  commerce  and  mere- 
ly touching  at  local  ports,  regularly  or 
otherwise,  as  an  incident  of  such  com- 
merce, is  at  the  home  port  of  the  vessel, 
or  at  the  domicil  of  the  owner,  and  the 
exception  to  that  general  rule  in  case  a 
vessel  is  so  used  within  a  particular  state, 
other  than  that  of  the  home  port  or  domi- 
cil of  the  owner,  as  to  impress  her  with  a 
local  character, — are  both  well  sustained 
by  the  authorities,  the  more  recent  of 
which  are  appended  to  the  report  of  the 
case  in  29  L.R.A.  (N.S.)  105,  the  ear- 
lier decisions  having  been  collected  in 
a  note  in  37  L.R.A.  518. 

Trial — directing  verdict  on  opening  state- 
ment.— That  the  court  cannot  direct  a 
verdict  for  plaintiff  in  an  action  of  for- 
cible entry  and  detainer  to  recover  pos- 
session of  real  estate,  upon  the  admission 
of  counsel  in  his  opening  statement  that 
the  legal  title  is  in  plaintiff,  is  held  in 
Pietsch  v.  Pietsch,  245  111.  454,  92  N.  E. 
325,  which  is  accompanied  in  29  L.R.A. 
(N.S.)  218,  by  a  note  upon  the  right  to 
direct  a  verdict  or  enter  a  nonsuit  on 
the  opening  statement  of  counsel. 

Water — grant  of  preferential  rights — va- 


lidity.— An  unusual  question  is  presented 
in  the  California  case  of  Leavitt  v.  Las- 
sen Irrig.  Co.  106  Pac.  404,  29  L.R.A. 
(N.  S.)  213,  holding  that  one  who  owns 
a  system  for  the  distribution  of  water 
appropriated  for  sale,  rental,  and  distri- 
bution to  the  public  cannot  confer  upon 
any  consumer  a  preferential  right  to  the 
use  of  any  part  of  the  water,  by  contract 
to  supply  him  in  perpetuity  with  water, 
and  then  assign  him  his  own  rights  un- 
der the  contract,  so  that  he  will  hold  the 
right  to  the  water  free  from  any  obliga- 
tion to  the  public  system. 

Will  — signature  at  the  beginning — suffi- 
ciency.— The  place  of  signature  of  a  will 
originally  was  considered  of  little  im- 
portance, the  statute  of  frauds  being 
sufficiently  complied  with  if  it  appeared 
in  any  portion  of  the  instrument,  pro- 
vided it  was  the  testator's  intention  that 
it  should  stand  as  a  signature;  but  the 
statute  of  wills,  as  enacted  in  England 
and  several  states  of  this  country,  ex- 
pressly requires  the  testator's  signature 
to  be  placed  at  the  end  or  foot  of  his 
will;  but  it  cannot  be  stated  with  cer- 
tainty that  holographic  wills  fall  within 
the  terms  of  the  statute,  although  in 
New  York  it  has  been  held,  in  cases  in- 
volving sufficiency  of  publication  and 
acknowledgment,  that  holographic  wills 
do  not  form  an  exception  to  the  require- 
ments of  such  statute. 

It  has  been  recently  decided  in  Meads 
v.  Earle,  205  Mass.  553,  91  N.  E.  916, 
annotated  in  29  L.R.A. (N.S.)  63,  that 
a  signature  sufficient  to  meet  the  statu- 
tory requirements  is  effected  by  one  who, 
writing  his  own  will,  begins  by  writing 
his  name,  with  intent  that  it  should  stand 
as  his  signature  to  the  will  when  com- 
pleted, and,  after  disposing  of  his  prop- 
erty, secures  the  witnesses'  signature  to 
the  attestation  clause,  although  he  does 
not  sign  the  will  at  the  end. 

Writ — publication — partnership— validity. 
— A  question  which  has  seldom  been  pre- 
sented for  adjudication  was  raised  in 
the  case  of  Ord  v.  Neiswanger,  81  Kan. 
63,  105  Pac.  17,  annotated  in  29  L.R.A. 
(N.S.)  287,  holding  that  service  by  pub- 
lication upon  a  partnership  by  its  firm 
name,  without  specifying  the  individuals 
composing  it,  is  not  necessarily  void. 
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"Modern  Theories  of  Criminology." — 
By  C.  Bernaldo  de  Quiros,  Madrid. 
Translated  from  the  Spanish  by  Dr.  Al- 
phonso  de  Salvio,  with  preface  and  in- 
troduction by  W.  W.  Smithers,  Esq.,  of 
the  Philadelphia  Bar.  (Little,  Brown  & 
Co.,  Boston,  Mass.)   $4  net. 

"Criminal  P»ychology."  —  By  Hans 
Gross.  Translated  from  the  German  by 
Dr.  Horace  M.  Kallen,  with  preface  and 
introduction  by  Joseph  Jastrow,  profes- 
sor of  Psychology  in  the  University  of 
Wisconsin.  (Little,  Brown  &  Co.,  Bos- 
ton, Mass.)    $5  net. 

These  works  are  the  first  of  a  series 
of  nine  volumes,  consisting  of  transla- 
tions of  the  most  important  works  of 
eminent  continental  authors  on  Crimi- 
nal Science.  They  will  afford  the 
American  lawyer  a  systematic  acquaint- 
ance with  the  controlling  doctrines  and 
methods  regarding  the  individualization 
of  the  treatment  of  criminals,  and  the 
study  of  the  causes  of  crime  that  now 
hold  the  stage  of  thought  in  continental 
Europe. 

Sefior  de  Quiros  is  one  of  the  most 
eminent  of  modern  Spanish  criminolo- 
gists. He  has  edited  a  "Library  of  Pe- 
nal Science,"  and  has  written  another 
treatise  on  "Crimes  of  Violence  in 
Spain."  The  present  work  is  a  concise 
survey  of  all  the  European  writers  on 
Criminal  Science  during  the  last  cen- 
tury. Several  hundred  are  passed  in  re- 
view. It  sums  up  the  contributions  of 
each  one,  aligns  the  respective  schools 
of  thought,  and  critically  places  each 
writer  and  each  theory.  It  is  the  best 
reference  handbook  for  learning  the  sig- 
nificance of  each  worker. 


The  science  of  criminology  is  a  sec- 
ondary evolutional  consequence  of  the 
study  of  penology.  Until  recently  the 
field  of  the  causes  and  nature  of  crimes, 
and  treatment  of  criminals  from  their 
psychological,  physiological,  and  social 
relations  to  the  offense,  lay  practically 
unexplored.  Every  attempt  to  adopt  a 
theory  was  trammeled  by  the  phantom 
tradition  of  the  centuries, — the  cry  for 
vengeance  by  the  outraged  law.  The 
criminal,  being  the  product  of  cosmic, 
biological,  or  social  influences  which  put 
him  out  of  harmony  with  conventional 
morality,  and  cause  him  to  disturb  the 
recognized  aims  of  community  exist- 
ence, must  be  treated  as  a  ward  of  the 
state  for  the  purpose  of  curing  his  im- 
pairment, and  restraining  him  so  as  to 
prevent  injury  to  others.  These  are  the 
practical  guiding  principles  which  the 
true  science  of  criminology  is  rapidly 
making  more  accurate  and  more  capable 
of  application. 

Professor  Gross,  author  of  "Criminal 
Psychology,"  is  one  of  the  half  dozen 
most  eminent  European  students  of 
Criminal  Science.  He  has  been  a  crimi- 
nal magistrate,  and  is  now  Professor  of 
Criminal  Law  at  the  University  of  Graz, 
Austria.  He  is  editor  of  the  "Archives 
of  Criminal  Anthropology  and  Crimi- 
nalistics," published  at  Leipzig,  and  has 
published  numerous  books  and  essays, 
including  a  Handbook  for  Criminal 
Magistrates  (translated  into  French, 
Italian,  and  English).  He  was  one  of 
the  first  to  study  the  psychological  meth- 
ods of  crime-detection  described  after- 
wards in  this  country  by  Professor 
Miinsterberg. 

What  Professor  Gross  presents  in  this 
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volume  is  nothing  less  than  an  applied 
psychology  of  the  judicial  processes, — a 
critical  survey  of  the  procedures  inci- 
dent to  the  administration  of  justice, 
with  due  recognition  of  their  intrinsic- 
ally psychological  character,  and  yet 
with  the  insight  conferred  by  a  respon- 
sible experience  with  a  working  system. 
The  present  volume  bears  the  promise 
of  performing  a  notable  service  for  Eng- 
lish readers  by  rendering  accessible  an 
admirable  review  of  the  data  and  prin- 
ciples germane  to  the  practices  of  jus- 
tice as  related  to  their  intimate  condi- 
tioning in  the  psychological  traits  of 
men. 

"The  Complete  Orations  and  Speeches 
of  Henry  W.  Grady."— Edited  by  Ed- 
win DuBois  Shurter  (South-West  Pub- 
lishing Co.,  Austin,  Tex.,  or  San  Fran- 
cisco, Cal.)   $1.50  net,  postage  10  cents. 

Although  Grady  is,  by  common  con- 
sent, the  representative  orator  of  the 
South  since  the  Civil  War,  a  complete 
edition  of  his  speeches  has  never  before 
been  published;  and  this  volume  was 
prepared  in  the  belief  that  a  complete 
collection  of  the  orations  and  speeches  of 
this  gifted  Southerner  would  be  wel- 
comed by  his  many  admirers.  In  pre- 
paring this  volume,  the  editor  had  a 
thorough  search  made  of  the  files  of  the 
Atlanta  Constitution,  and  has  included 
all  the  speeches  by  Grady  there  found. 
His  great  speech  on  Temperance,  for 
example,  delivered  in  Atlanta  during  a 
prohibition  campaign,  and  which  has  not 
heretofore  appeared  in  print  except  in 
newspaper  or  pamphlet  form,  will  be 
found  in  this  volume. 

"Jokes  that  We  Meet."— Edited  by 
Edwin  DuBois  Shurter  (South-West 
Publishing  Co.,  Austin,  Tex.,  or  San 
Francisco,  Cal.)    Price  75  cents. 

Under  this  title  the  editor  has  com- 
piled some  four  hundred  humorous 
stories,  anecdotes,  etc.,  intended  to  fur- 
nish illustrative  material  for  the  reader, 
talker,  and  speaker,  and  also  to  furnish 
entertainment  to  the  general  reader. 

A  good,  pat,  illustrative  story  will  en- 
able a  speaker  to  score  a  success  with 
almost  any  audience.  "How  can  I  illus- 
trate this  point?"  is  a  constantly  recur- 
ring question.    In  preparing  this  volume 


Comment 

its  usableness  in  affording  illustrative 
material  was  kept  constantly  in  mind. 
The  stories  are  first  class,  fresh,  and 
pointed,— most  of  them  new,  and  all 
good. 

"American  Oratory  of  Today." — Edit- 
ed by  Edwin  DuBois  Shurter.  (South- 
West  Publishing  Co.,  Austin,  Tex.,  or 
San  Francisco,  Cal.)  $1.65  net.  Post- 
age 15  cents. 

This  work  contains  specimens  of  pres- 
ent-day American  oratory  as  represent- 
ed by  some  two  hundred  distinguished 
speakers  from  all  parts  of  the  country. 
The  book  is  intended  for  the  use  of  law- 
yers or  any  one  interested  in  public 
speaking.  The  speeches  are  all  by  liv- 
ing Americans  on  live  subjects,  and  the 
work  is  truly  "American" — national — in 
its  scope.  It  constitutes  an  interesting 
and  suggestive  expression  of  current 
thought  in  America  as  revealed  in  pub- 
lic speech.  Both  sides  are  given  repre- 
sentation whenever  practicable.  There 
are  orations  expounding  the  virtues  of 
the  Republican  and  the  Democratic  par- 
ties; eulogies  upon  the  Union  Soldier 
and  the  Confederate  Soldier ;  discussions 
of  Conservation,  Insurgent  Republican- 
ism, and  Suffrage  for  Women ;  and  elo- 
quent Jury  Pleas. 

"Thirty-Five  Years  in  the  Divorce 
Court" — By  Henry  Edwin  Fenn.  (Lit- 
tle, Brown  &  Co.,  Boston,  Mass.)  $3.50. 

Mr.  Fenn  gathered  the  material  for 
this  interesting  book  while  reporting 
the  divorce  court  for  the  London  Daily 
Telegraph.  Some  of  the  most  famous 
divorce  cases  of  the  past  generation 
came  under  his  observation,  and  both 
lawyers  and  laymen  will  find  his  com- 
ments most  illuminating.  He  gives 
character  sketches  of  many  of  the  fore- 
most English  lawyers,  and  the  book  is 
replete  with  anecdotes,  which  arc  well 
told.  The  author  possesses  a  charming 
style,  and  his  work  is  an  entertaining 
and  valuable  contribution  to  the  litera- 
ture of  the  law. 

"Criminal  Slang." — By  Joseph  M.  Sul- 
livan, LL.B.  (Underworld  Publishing 
Company,  178  Washington  Street,  Bos- 
ton, Mass.) 

This  little  pamphlet  is  a  dictionary  of 
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the  vernacular  of  the  underworld.  It 
contains  about  a  thousand  slang  words 
and  expressions  used  by  criminals,  and 
defines  their  meaning.  Its  perusal  will 
well  repay  the  practitioner  engaged  in 
the  prosecution  or  defense  of  criminal 
actions. 

"Famous  Speeches."— Edited  by  Her- 
bert W.  Paul.    Cloth,  $3. 

"Casebook  on  Administrative  Law." — 
By  Ernst  Freund.    Buckram,  $4. 

"Casebook  on  Bills  and  Notes." — By 
Howard  L.  Smith  and  William  Under- 
bill Moore.    Buckram,  $4.50. 

"Casebook  on  Criminal  Procedure." — 
By  William  E.  Mikell.   Buckram,  $3.50. 

"Thirty-Five  Years  in  the  Divorce 
Court"— By  H.  E.  Fenn.    Cloth,  $3.50. 

"New  Georgia  Code.  I9H."— 2  vols. 
Buckram,  $4.50,  net. 

"The  Commercial  Code  of  Japan." — By 
Yang  Yin  Hang.  (University  of  Penn- 
sylvania Law  School  Series,  I.)  Buck- 
ram, $3.50. 

"Introduction  to  the  Science  of  Law." — 
By  Karl  Gareis.  Translated  from  the 
third  revised  edition  of  the  German  by 
Albert  Kocourek.    Buckram,  $3.50. 

"General  Theory  of  Law." —  By  Prof. 
N.  M.  Korkunov.  Translated  into  En- 
glish by  Prof.  W.  G.  Hastings.  Buck- 
ram, $3.50. 

"Law  of  Mines  and  Mining." — By  Bar- 
ringer  and  Adams.  Vol.  2.  Supple- 
menting Vol.  1.  $7.50.  Vols.  1  and  2, 
$13.50. 


"The  Law  Applied  to  Motor  Vehicles." 
—By  Charles  J.  Babbitt.  1  vol.  Buck- 
ram, $6.50. 

"New  Subscription  Edition.  Extra  Anno- 
tated, of  Pacific  Coast  Reports,  to  the  Pa- 
cific Reporter."  —  94  vols.  ( including 
California  Reports,  1-63;  Idaho,  1; 
Montana,  1-3;  Nevada,  1-16;  Oregon, 
1-10;  Washington  (Terr.),  1,  $211.50. 
Also  12  vols,  (including  New  Mexico, 
1-2;  Colorado,  1-6;  Utah,  1-2;  Wyo- 
ming, 1-2),  making  106  vols.  $238.50. 
Also  Kansas  Reports,  1-29.  Annotated, 
special,  $58.  Entire  lot  of  135  vols., 
$296.50. 

"Digest  of  the  Laws  of  Pennsylvania. 
I  700  to  1907."— 2d  ed.  By  George  W. 
Pepper  and  William  D.  Lewis.  4  vols. 
Buckram,  $24. 

"The  Early  Courts  of  Pennsylvania." — 
By  William  H.  Loyd.  (University  of 
Pennsylvania  Law  School  Series,  II.) 
Buckram,  $3.50. 

Kales'  "Cases  on  Persons  and  Domestic 
Relations." — (American  Case  Book  Se- 
ries.)   Buckram,  $4. 

Henning's  "Cases  on  Suretyship." — 
(American  Case  Book  Series.)  Buck- 
ram, $4.  . 

White's  "Texas  Penal  Code."— En- 
larged and  revised  by  Walter  Willie.  2 
vols.    Buckram,  $12. 

"Ancient,  Curious  and  Famous  Wills" 
—By  Virgil  M.  Harris.  Cloth,  450 
pages.    $400  net  delivered. 
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A  Near  Lawyer. — An  enterprising  man 
residing  in  a  Western  state  advertises 
on  a  blotter  as  follows : 
"I  AM  NOT  A  LAWYER,  But  a  Law 
Student  and  Notary  Public. 
800- Volume  Law  Library,  with  State 
Reports  Added  as  they  are  issued.  Read 
Law  in  1904.  Opened  a  General  office 
in  1907.  Both  'Phones.  Over  P.  O. 
"I  WILL  BE  GLAD  TO  SERVE  YOU 
When  in  need  of  some  one  to  draw  a 
Lease,  Deed,  Mortgage,  Contract,  Will ; 
or  Settle  an  Estate ;  Make,  Continue,  or 
Examine  Abstracts;  Collect  a  Note  or 
Account;  Insure  your  Building,  Stock, 
Goods,  Auto,  or  Yourself  against  Sick- 
ness or  Accident ;  Make  a  Loan  or  Con- 
duct Your  Law  Suit  before  a  Justice  of 
the  Peace." 

New  Appellate  Procedure.  —  A  ranch- 
man living  in  the  Panhandle  of  Texas 
had  a  grievance  against  a  neighbor,  and 
brought  suit  before  a  justice  of  the 
peace.  At  the  trial  judgment  was  ren- 
dered against  the  plaintiff.  After  re- 
flecting upon  his  wrongs  for  several 
weeks,  he  decided  that  he  wanted  to  ap- 
peal to  the  supreme  court.  His  attor- 
ney instructed  him  to  take  all  the  papers 
in  the  case,  place  them  in  a  sack,  and  for- 
ward them  by  express,  addressed  to 
"The  Supreme  Court  of  Texas,  Austin, 
Texas,  In  Care  of  the  Governor."  This 
was  carefully  done.  Xo  decision  has 
yet  been  reported  back. 

A  Mere  Fraction. — Exactness  and  par- 
ticularity of  description,  as  well  as  econ- 
omy, of  real  property,  are  beautifully  il- 
lustrated in  a  Illinois  tax  deed.  It  con- 
veys the  '  east  vigintillionth  of  a  vigin- 
tillionth  of  the  ca>t  1/64  inch"  of  a  cer- 
tain lot.  When  surveyed  and  staked  off, 
it  would  be  worth  going  to  sec. 


Mortgage  Souls  for  Finery. —  Two  ne- 
gro women,  residing  in  Alabama  mort- 
gaged themselves  "heart,  body,  and  soul" 
to  a  local  negro  merchant  for  $20  worth 
of  dry  goods  purchased  by  them.  No 
other  security  is  mentioned  in  the  paper, 
which  was  filed  in  the  clerk's  office  of 
the  probate  court.  Although  such  a 
mortgage  is  not  legally  binding,  all  the 
parties  to  the  contract  appeared  to  be 
perfectly  satisfied. 

A  Unique  Inventory.—  Mrs.  Cor ra  Har- 
ris, author  of  "The  Circuit  Rider's 
Wife,"  and  "Eve's  Second  Husband,"  a 
story  which  recently  appeared  in  the 
Saturday  Evening  Post,  has  furnished 
an  inventory  of  her  deceased  husband's 
estate  to  County  Court  Clerk  Hunt.  The 
inventory  is  probably  unique  in  court 
records  throughout  the  United  States. 

Mrs.  Harris's  husband,  Lundy  H.  Har- 
ris, is  generally  supposed  to  be  the  hero 
of  "The  Circuit  Rider's  Wife." 

The  inventory  furnished  Mr.  Hunt, 
and  which  appears  on  the  official  rec- 
ords of  the  county  court  clerk's  office 
in  Nashville,  is  as  follows: 

"Nashville  Tenn. 

"Mr.  W.  F.  Hunt, 

"Dear  Sir — I  have  your  card  saying 
that  if  I  do  not  furnish  an  inventory  of 
the  estate  of  Lundy  H.  Harris,  of  which 
I  was  appointed  administratrix,  'within 
ten  days  from  receipt  of  this  notice,  you 
will  proceed  as  the  law  directs.' 

"I  did  not  know  it  was  my  duty  to 
furnish  such  an  inventory,  and  now  that 
vou  demand  it,  I  do  not  know  how  to  do 

it. 

"If  the  one  I  send  you  is  not  in  proper 
form  to  be  recorded  upon  your  books,  I 
enclose  postage,  and  request  you  to  let 
me  know  wherein  I  have  failed. 
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"It  is  not  with  the  intention  of  show- 
ing an  egregious  sentimentality  that  I 
say  I  find  it  impossible  to  give  you  a 
complete  and  satisfactory  inventory  of 
the  estate  of  Lundy  II.  Harris.  The 
part  that  I  give  is  so  small  that  it  is  in- 
significant and  misleading. 

"At  the  time  of  his  death  he  had  $2.35 
in  his  purse,  $116  in  the  Union  Bank  & 
Trust  Company  of  this  city,  about  400 
books,  and  the  coffin  in  which  he  was 
buried,  which  cost  about  $85. 

"The  major  part  of  his  estate  was  in- 
vested in  heavenly  securities,  the  values 
of  which  have  been  variously  declared 
in  this  world,  and  highly  taxed  by  the 
various  churches,  but  never  realized. 
He  invested  every  year  not  less  (usually 
more)  than  $1,200  in  charity,  so  secretly, 
so  inoffensively,  and  so  honestly  that  he 
was  never  suspected  of  being  a  philan- 
thropist, and  never  praised  for  his  gen- 
erosity. He  pensioned  an  old  outcast 
woman  in  Barton  county,  an  old  soldier 
in  Nashville.  He  sent  two  little  negro 
boys  to  school,  and  supported  for  three 
years  a  family  of  five  who  could  not  sup- 
port themselves.  He  contributed  anony- 
mously to  every  charity  in  Nashville ;  ev- 
ery old  maid  interested  in  a  'benevolent 
object'  received  his  aid;  every  child  he 
knew  exacted  and  received  penny  tolls 
from  his  tenderness.  He  supported  the 
heart  of  every  man  who  confided  in  him 
with  encouragement  and  affection.  He 
literally  did  forgive  his  enemies,  and  suf- 
fered martyrdom  September,  18,  1910, 
after  enduring  three  years  of  persecu- 
tion without  complaint.  He  considered 
himself  one  of  the  chief  of  survivors, 
and  was  ever  recognized  as  one  of  the 
largest  bondholders  in  heaven. 

"You  can  see  how  large  his  estate  was, 
and  how  difficult  it  would  be  to  compute 
its  value  so  as  to  furnish  you  the  inven- 
tory you  require  for  record  on  your 
lxx)ks.  I  have  given  you  faithfully  such 
items  as  have  come  within  my  knowl- 
edge.   Sincerely  yours. 

Corra  Harris." 

Intermittent  Punishment.  —  A  Canton 
judge  has  sentenced  a  prisoner  to  spend 
every  Sunday  in  jail  till  further  notice. 
The  man  was  found  guilty  of  assault, 
and  clearly  deserved  considerable  pun- 
ishment.   But  he  had  a  large  family  de- 


pendent upon  him.  who  had  committed 
no  offense  and  did  not  deserve  to  suffer. 
To  impose  an  ordinary  workhouse  sen- 
tence would  punish  not  only  the  man, 
but  also  every  member  of  his  family. 

So  the  ingenious  judge  decided  to  al- 
low the  prisoner  to  go  free  for  the  six 
working  days,  in  order  that  by  his  labor 
he  could  continue  to  provide  food  for 
wife  and  little  ones.  But  Sunday,  the 
day  of  rest,  is  the  one  logical  day  of 
punishment.  On  this  day  the  man  who 
has  offended  the  law  may  make  expia- 
tion and  reparation,  and  the  innocent  will 
not  suffer. 

While  this  scheme  of  justice  may  work 
well  in  particular  cases,  it  is  evident 
that  it  cannot  be  generally  put  into  effect. 
It  would  seem,  however,  that  the  state 
ought,  instead  of  compelling  prisoners  to 
remain  idle,  or  confiscating  their  labor 
power,  to  provide  some  means  whereby 
their  earning  capacity  may  be  made  of 
pecuniary  benefit  to  those  dependent  up- 
on them. 

Another  interesting  incident  of  this 
nature  is  reported  from  Georgia,  where 
it  is  said  that  United  States  District 
Judge  Newman,  moved  by  the  pathetic 
letters  he  had  received  from  wives  and 
children  in  the  north  Georgia  mountains, 
to  permit  their  husbands  and  fathers  to 
come  home  for  Christmas,  ordered  eight 
moonshiners  who  are  serving  sentences 
in  the  Atlanta  jail  released,  so  that  they 
might  spend  the  holidays  with  their  fami- 
lies. Judge  Newman  made  the  condi- 
tion that  the  eight  moonshiners  should 
return  to  jail  after  Christmas  and  finish 
their  sentences,  and  each  man  gladly 
agreed. 

"1  am  sending  you  home  for  Christ- 
mas," said  the  judge,  "to  return  to  jail 
after  the  holidays  and  complete  your 
sentences.    Can  I  trust  you?" 

"You  can,"  said  an  old  moonshiner, 
who  acted  as  spokesman.  "No  moun- 
taineer ever  broke  his  pledged  word." 

Presumption  of  Death. — In  McCartee  v. 
Camel,  1  Barb.  455,  in  which  the  question 
arose  as  to  the  presumption  of  a  certain 
person's  death  after  seven  years'  absence, 
unheard  of,  it  appeared  that  the  last 
time  news  had  been  received  from  her 
she  was  living  at  Never  Die,  near  Balti- 
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more;  and  the  administrator  probably 
acted  upon  the  presumption  that  she  was 
dead  because  letters  written  to  her  some 
ten  or  twelve  years  before  had  remained 
unanswered.  The  chancellor,  however, 
said  that  it  was  almost  as  unsafe  to  rely 
upon  that  circumstance  as  evidence  of 
her  death  as  it  would  have  been  to  pre- 
sume from  the  name  of  her  last-known 
place  of  residence  that  she  would  live 
beyond  the  usual  period  of  human  life. 

Self-Accusers. — A  Minnesota  justice  of 
the  peace  learned  that  the  legislature  at 
its  last  session  had  passed  a  law  requir- 
ing milk  and  cream  buyers  to  take  out  a 
state  license,  when  called  upon  to  im- 
pose a  fine  upon  a  neighbor  for  so  doing. 
Recalling  that  he  himself  was  guilty  of 
violating  the  same  law,  he  promptly  im- 
posed upon  himself  and  paid  a  similar 
fine.  This  is  a  commendable  instance  of 
civic  virtue. 

The  motives  of  the  California  man 
who  recently  asked  for  a  warrant  for 
his  own  arrest  on  a  charge  of  vagrancy, 
and  received  five  days  on  the  chain  gang, 
are  not  so  apparent.  Possibly  he  was 
hungry,  and  could  see  no  other  method 
of  receiving  food  in  exchange  for  labor. 
Perhaps  he  was  a  budding  writer  in 
search  of  local  color  and  realism.  Or 
he  may  have  been  unbalanced  mentally. 
In  any  event  he  doubtless  found  the  sen- 
tence long  enough. 

Novel  Reasons  for  Divorce. — Fraudu- 
lent representation  by  her  husband  that 
he  was  a  baptized  person  was  adjudged 
sufficient  ground  for  granting  a  divorce 
to  a  woman  in  Indianapolis,  recently. 
In  accordance  with  such  representations 
she  obtained  a  dispensation  to  marry  the 
man  who  became  her  husband,  but  later 
discovered  he  had  never  been  baptized. 
She  alleged  that  the  dispensation  was 
not  a  valid  one,  and  that  holding  her  to 
the  marriage  under  it  would  result  in 
denying  her  the  rights  of  her  church. 

Because  his  youthful  bride  of  five 
weeks  objected  to  walking  with  him  bare- 
footed in  the  dew-covered  grass  before 
sunrise,  an  elderly  and  wealthy  husband 
has  brought  suit  for  separation  in  the 
courts  of  New  York.  The  wife  is  now 
living  without  the  state.  According  to 
the  papers  tiled  in  court  she  took  two 
early  walks  with  her  husband,  but  firmly 


declined  to  continue  the  practice,  and 
forthwith  left  him. 

Correspondence  of  an  unusual  nature 
formed  part  of  the  evidence  before  the 
Minnesota  supreme  court  in  the  trial  of  a 
divorce  action.  The  wife,  as  indicative 
of  her  husband's  treatment  of  her,  sub- 
mitted three  sheets  of  a  hotel  letter  paper 
which  she  received  from  him  through 
the  mail  while  he  was  in  another  city. 
The  sheets  bear  only  two  words,  "Friend 
wife,"  and  for  the  rest  are  nothing  but 
much  black  ink.  The  husband,  inter- 
preting the  missive  for  the  bewildered 
court,  said  that  a  letter  which  his  wife 
had  written  made  him  "very  wrathful," 
and  he  felt  the  need  of  a  reply  which 
"would  express  his  feelings,"  so  he  just 
poured  the  ink  on  the  sheets  and  mailed 
them  when  they  dried. 

Remedies  for  Wife  Beating. — A  young 
woman  recently  declared  in  the  Reno 
divorce  courts  that  she  had  been  com- 
pelled to  endure  her  husband's  abuse 
and  tyrannical  fits  of  anger  until,  when 
he  struck  her  with  his  fist  upon  her 
breast,  from  which  she  was  inconscious 
for  two  hours,  she  decided  to  stand  it 
no  longer,  and  forthwith  left  him.  She 
said  her  spouse  believed  a  husband 
should  beat  his  wife  in  order  to  keep 
her  subdued.  To  remedy  this  condition 
of  affairs  she  sought  and  obtained  a  di- 
vorce. 

Recently  a  Pennsylvania  justice  of 
the  peace  sent  a  constable  after  a  chronic 
wife-beater  who  had  again  beaten  and 
badly  injured  his  wife.  When  the  pris- 
oner arrived  he  found  his  Honor  await- 
ing him  with  a  horsewhip,  which  he 
wielded  vigorously  upon  the  miscreant, 
until  the  latter,  thoroughly  cowed  and 
flogged,  begged  for  mercy.  This 
method  is  somewhat  summary,  but  quite 
likely  to  be  effectual. 

A  Washington  (D.  C.)  woman  whose 
husband  kicked  her  sought  neither  di- 
vorce nor  judicial  championship.  She 
sued  her  husband  for  damages,  but 
failed  to  recover  because  the  statute  au- 
thorizing separate  suits  by  a  married 
woman  was  not  broad  enough  to  warrant 
such  an  action.  When  the  time  comes 
that  married  men  must  pay  for  abusing 
their  wives,  we  fear  that  a  lot  of  them 
will  have  to  go  into  bankruptcy. 
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Illinois'  Chief  Justice 

who  has  served  for  twenty  years  in  a  judicial  capacity. 


O ONORABLE 
°  Alonzo  K. 
Vickers  was  born 
on  a  farm  in  Mas- 
sac county,  Illi- 
nois, on  September 
25,  1853.  He  was 
educated  in  the  pub- 
lic schools  and  in 
the  high  school  of 
Metropolis,  the 
county  seat  of  Mas- 
sac county.  His 
youth  was  passed  in 
school  attendance 
and  working  on  the 
farm.  In  1861  his 
two  older  brothers 
patriotically  went  to 
the  defense  of  the 
Union.  Alonzo,  then 
a  boy  of  eight,  was 

HON.  A.  K.  VICKERS  ^  SQn  ,eft  at 

home  to  aid  his  widowed  mother.  Thus 
early  in  life  he  learned  to  bear  the  bur- 
den of  responsibility,  and  laid  the  foun- 
dation of  the  sterling  qualities  that  have 
distinguished  his  manhood. 

At  the  age  of  nineteen  he  became  a 
teacher  in  the  public  schools,  and  fol- 
lowed this  congenial  occupation  for  six 
years. 

He  studied  law  in  the  office  of  Judge 
Robert  W.  McCartney,  of  Metropolis, 


Illinois,  and  was  admitted  to  the  bar  in 
1882.  He  located  in  Vienna,  Johnson 
county,  where  he  enjoyed  a  lucrative 
practice  for  a  country  lawyer. 

In  1886  he  was  elected  as  a  Republi- 
can to  represent  his  district  in  the  lower 
branch  of  the  Illinois  legislature,  and 
served  one  term.  Upon  the  expiration 
of  his  brief  legislative  career,  he  resumed 
the  practice  of  the  law,  and  in  1891  was 
elected  circuit  judge  of  the  first  judicial 
circuit  of  Illinois  and  re-elected  in  1897 
and  1903.  After  his  election  to  the  cir- 
cuit bench,  in  1903,  he  was  assigned  by 
the  supreme  court  to  service  on  the  ap- 
pellate court  of  the  second  district  of 
Illinois,  which  position  he  filled  for  one 
term  of  three  years.  At  the  end  of  his 
term  as  appellate  judge,  he  was  nominat- 
ed for  judge  of  the  supreme  court,  to 
which  position  he  was  elected  June  4, 
1906,  for  a  term  of  nine  years.  At  the 
June  term,  1910,  he  became  chief  justice 
of  the  supreme  court  of  Illinois,  which 
position  he  is  now  filling. 

Judge  Vicker's  experience  as  lawyer, 
legislator,  and  circuit  and  appellate 
judge  has  peculiarly  fitted  him  to  per- 
form the  duties  of  the  high  position 
which  he  occupies. 

After  his  election  to  the  supreme 
bench,  he  removed  with  his  family  to  the 
city  of  East  St.  Louis,  where  he  now  re- 
sides, and  where  his  son  is  engaged  in 
the  practice  of  law. 


531 


Digitized  by  Google 


532 


Case  and  Comment 


Distinguished  Maryland  Judge 


ONORABLE 


a  m  e  s  A. 


HON.  J.  A.  PfcAKCfc 


Pearce,  the  son  of 
James  Alfred  Pearce 
and  Martha  J. 
Pearce,  his  wife 
was  born  at  Ches- 
tcrtown,  Maryland, 
April  2d,  1840. 

James  Alfred 
Pearce,  the  father, 
was  a  member  of 
Congress  f rom 
Maryland  for  two 
terms,  1835  to  1839. 
and  was  elected  a 
senator  of  the 
United  States  from 
Maryland  in  1841, 
where  he  was  con- 
tinued by  three  suc- 
cessive elections  un- 
til his  death,  in  De- 
cember, 1862. 

James  A.  Pearce,  the  son,  received 
his  earlier  education  at  Washington  Col- 
lege, Chestertown,  Maryland,  and  was 
graduated  from  Princeton  in  the  class 
of  1860.  He  was  a  tutor  at  Washington 
College,  Chestertown,  for  two  years  aft- 
er graduation.  Later  he  studied  law  in 
Baltimore  with  Brown  &  Brune,  and 
was  admitted  to  the  Bar  in  Baltimore 
May  1st  1864.  Immediately  thereafter 
he  began  practice  in  Chestertown,  and 
continued  in  active  practice  until  No- 
vemher,  1897.  He  was  elected  state's  at- 
torney for  Kent  county  in  1867,  and 
served  two  terms,  until  1875. 

In  November  1897,  he  was  elected 
chief  judge  of  the  second  judicial  cir- 
cuit of  Maryland,  comprising  Cecil, 
Kent,  Queen  Anne,  Caroline,  and  Tal- 
bot counties,  and  as  such,  an  associate 
judge  of  the  court  of  appeals  of  Mary- 
land, for  a  term  of  fifteen  years.  Judge 
Pearce  reached  the  age  of  retirement 
(seventy)  April  2d,  1910,  when  the  leg- 
islature extended  his  term  for  the  period 
for  which  he  was  elected,  lie,  until 
November,  1912.  This  action  of  the  leg- 
islature was  a  splendid  tribute  to  his 
judicial  worth. 

Personally  Judge  Pearce  is  a  scholar- 


ly and  courteous  gentleman,  who,  dur- 
ing his  long  career  at  the  Bar  and  on 
the  Bench,  has  exemplified  the  best  tra- 
ditions of  his  profession. 

Louisiana  Jurist  Dies 

Honorable  Thomas  J.  Kernan  died  at 
his  home  in  Baton  Rouge,  Louisiana,  on 
January  9th.  He  was  lwrn  in  Clinton, 
East  Feliciana  parish,  February  6th. 
1854.  Following  his  preparatory  stud- 
ies at  Clinton  High  School,  he  attended 
Washington  and  Lee  University,  from 
which  lie  graduated  in  1873.  After 
teaching  for  a  time,  he  studied  law  in 
the  office  of  his  father,  and  was  admit- 
ted to  the  bar  in  1877. 

Although  one  of  Louisiana's  most  dis- 
tinguished lawyers,  Judge  Kernan  held 
but  few  public  offices.  He  was  a  mem- 
ber of  the  American  Bar  Association, 
and  at  the  St.  Paul  meeting  four  years 
ago  read  a  paper  on  "The  Unwritten 
Law,"  that  brought  him  into  national 
prominence.  He  was  presidential  elect- 
or from  Louisiana  in  1892,  a  member  of 
the  constitutional  convention  of  1898, 
and  a  member  of  the  general  assembly 
from  East  Baton  Rouge  during  the  ses- 
sions of  1904-1908. 

He  was  the  author  of  a  great  many  of 
the  reform  measures  during  the  Blan- 
chard  administration.  He  was  also  a 
prominent  member  of  the  commission  on 
reform  legislation. 

He  fathered  the  negotiable  instru- 
ments bill,  which  was  passed  by  the  leg- 
islature, and  which  placed  notes  and  ne- 
gotiable paper  of  Louisiana  on  a  parity 
with  the  commercial  paper  of  other 
states.  This  has  proven  to  be  a  most 
valuable  aid  to  the  state's  financial  and 
business  interests. 

Judge  Kernan  also  worked  faithfully 
for  the  Torrens  land  system  in  Louisi- 
ana, but  the  bill  was  never  passed  by  the 
legislature. 

He  was  one  of  the  leading  members 
of  the  special  tax  commission,  of  which 
Honorable  Edgar  H.  Farrar  was  chair- 
man, and  which  submitted  a  report  to 
the  legislature  of  1908.  advising  a  com- 
plete change  in  the  tax  system  of  the 
state. 
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Death  of  Justice  Rogers. 


Missouri's  Late  Chief  Justice. 


Supreme  Court  Justice  Watson  M. 
Rogers  died  on  February  1st,  at  his 
home  in  Watcrtown,  New  York.  His 
death  was  the  result  of  an  injury  to  his 
head,  received  in  a  fall  on  an  icy  side- 
walk two  weeks  ago.  Justice  Rogers 
was  sixty-five  years  old.  He  was  born 
at  Cape  Vincent  December  3,  1846.  In 
early  life  he  taught  school.  He  was 
graduated  from  the  Albany  Law  School 
in  1868,  and"  practised  law  in  Watertown 
until  1900,  when  he  was  elected  to  the 
bench  of  the  fifth  judicial  district  for  a 
term  expiring  December  31,  1914. 

Justice  Rogers  had  held  court  several 
times  in  New  York  city.  Abe  Hummel 
was  convicted  of  conspiracy  before  him, 
and  he  heard  the  cases  of  Mary  Farmer, 
tried  for  the  murder  of  Sarah  Brcnnan, 
and  of  Albert  T.  Patrick,  convicted  of 
murdering  William  Marsh  Rice,  the  last 
time  Patrick  was  sentenced.  Several 
years  ago,  before  going  on  the  bench, 
Justice  Rogers  was  called  to  New  York 
to  assist  the  district  attorney  in  prose- 
cuting violations  of  the  election  law. 
He  succeeded  in  getting  a  number  of 
convictions. 


Maryland  Trial  Lawyer  Dies. 


Thomas  J.  Peddicord,  the  oldest  mem- 
ber of  the  Garrett  County  CMd.)  Bar 
and  its  recognized  leader,  died  at  his 
home  in  Oakland  after  a  brief  illness 
from  pneumonia.  He  was  admitted  to 
the  bar  in  January.  1871,  and  opened  an 
office  at  Rockvillc,  where  he  continued 
the  practice  of  his  profession  until  1873, 
when  he  removed  to  Oakland.  There 
was  rarely  a  case  of  importance  tried  in 
Garrett  county  in  which  he  did  not  ap- 
pear, and  his  practice  extended  else- 
where. At  one  time  he  was  prominently 
identified  with  the  Maryland  National 
Guard. 

He  contributed  largely  to  the  press, 
and  his  thoughtful  articles  were  eagerly 
read  by  the  general  public.  His  unfail- 
ing courtesy  of  demeanor  endeared  him 
to  a  host  of  friends. 


HON.  G.  D.  BURGESS 


0  ONORABLE 
*•  Gavon  D.  Bur- 
gess, late  chief  jus- 
tice of  the  Missouri 
supreme  court,  was 
born  in  Mason 
county,  Kentucky, 
November  5,  1835. 

1  le  was  educated  in 
the  common  and  se- 
lect schools  of  his 
native  state.  He 
married  Miss  Cor- 
delia Trimble,  of 
Flemingshurg.  Ken- 
tucky, she  being 
a  niece  of  Chief 
Justice  John  Mar- 
shall of  the  United 
States  Supreme 
Court. 

Judge  Burgess  had 
been  a  member  of 
the  state  judiciary  for  thirty-six  years, 
one  half  of  that  period  being  spent  on 
the  circuit  bench,  and  one  half  on  the 
supreme  bench.  He  was  elected  judge 
of  the  eleventh  judicial  circuit  (now  the 
twelfth)  in  1874,  re-elected  in  1880,  and 
again  in  1886.  He  was  promoted  to  the 
Missouri  supreme  bench  in  1892,  and 
re-elected  in  1902. 

It  may  be  said  of  Chief  Justice  Bur- 
gess that  he  was  a  lawyer  of  the  old 
school, — a  man  of  rugged  personality, 
with  strong  convictions  on  the  public 
questions  of  his  time.  He  was  a  product 
of  the  common-school  system,  and  his 
preparation  for  the  highest  place  in  the 
judiciary  of  his  adopted  state  was  found 
in  the  exacting,  all-round  practice  of  the 
country  circuit,  the  same  school  in  which 
some  of  our  greatest  statesmen  and  jur- 
ists received  their  early  training  for  the 
higher  honors  which  awaited  them.  His 
associates  have  testified  concerning  him  : 
"He  was  a  great  advocate  when  at  the 
bar,  he  was  yet  greater  as  a  judge, — 
fearless,  efficient,  painstaking,  and  cour- 
teous. A  courageous,  vigorous,  honor- 
able man, — the  best  type  of  citizenship. 
He  has  passed  into  the  history  of  the 
state,  and  his  fame  will  grow  with  it  for- 
ever." 


Distinguished  American  Criminologists 

Whose  Studies  and  Labors  Have  Advanced  the  Cause 


of 

CRIMINAL 

LAW 
REFORM 


JAMES  W.  GARNER 

Professor  of  Political  Science .  University  of  Illinois 
and  Editor  oi  Journal  of  Criminal  Law  and  Criminol- 
Profeasot  Career  hat  recently  pubbaHrd  a  ichol- 
rly  treatise  on  the  ongin.  nature,  function!  and  organi- 
raboa  of  the  ilalc. 


aSy 


ROSCOE  POUND 

Story  Profcawr  of  Law  in  Harvard  University  .'JHe 
formerly  held  the  professorship  of  Criminal  Law  in'ttic 
University  of  Chicago.  Professor  Pound  ■  especially 
interested  in  procedural  reform  and  hat  made  note- 
worthy addresH*  before  many  State  Bar  Alternations. 


CHARLES  R.  HENDERSON 

Prof  earn  of  Sociology  in  the  University  of  Chicago 
and  United  States  Prison  Commissioner.  Professor 
1  lendersan  edited  the  four  volumes  en  tided  "Correction 
Bfi  P'"™00"  prepared  for  the  eighth  International 
Prnoo  Congress. 


UGHTNER  UITMER 

Professor  of  Psychology  in  the  University  of  Penn- 
lylvania.  Professor  Wrtmer  has  pursued  mquiries  con- 
cerning the  prevention  of  crime  through  adequate  educa* 
bonal.  mental  and  hygienic  treatment  of  boys  and  girts, 
especially  during  the  adolescent  period. 


DR.  ADOLF  MEYER 

Director  nf  the  New  York  Stale  Psychiatric  Institute 
and  Professor  of  Psychiatry  in  Johns  Hopkins  Univer- 
sity. Dr.  Meyer  has  deeply  stocked  the  medico- Legal 
aspects  nf  insanity  and  is  interested  in  the  reform  of 
criminal  procedure. 


534 


Google 


The  Humorous  Side 

[Frame  your]  mind  to  mirth  and  merriment ;  which  bars 
a  thousand  harms  and  lengthens  life. — Shakespeare 


The  Indigent  Sane.—  "That  fellow  who 
tried  to  kill  the  judge  is  crazy,  isn't  he?" 

"No.  he's  too  poor  to  be  crazj — he 
couldn't  hire  a  lawyer  to  prove  it."— 
Picayune. 

Big  Damages. — "Did  Simpkins  get  any 
damages  in  that  assault  case?" 

"Did  he?  My  dear  fellow,  you  ought 
to  see  his  face."— St.  Louis  Star. 

His  Opinion. —  A  man  had  been  called 
as  a  witness  to  prove  the  correctness  of 
the  bill  of  a  physician. 

"Let  us  have  the  facts  of  the  case," 
said  the  lawyer,  who  was  doing  a  cross- 
examination  turn.  "Didn't  the  doctor 
make  several  visits  after  the  patient  was 
out  of  danger?" 

"No,  sir,"  answered  the  witness.  "I 
considered  the  patient  in  danger  as  long 
as  the  doctor  continued  his  visits." 

The  Judge's  Joke.  —  Judge  Emery 
Speer  presides  over  the  Federal  court  in 
the  southern  Georgia  district. 

A  prisoner  was  brought  before  him  for 
sentence,  and  the  judge  gave  the  man 
fifteen  years  in  the  Atlanta  Federal 
prison. 

"Your 

counsel,  "I  beg  that  you  will  reduce 
that  sentence.  As  you  can  see,  my  client 
is  in  very  poor  health.  lie  cannot  live 
for  fifteen  years.  He  can  live  but  a 
short  time.  He  is  dying  now,  your 
Honor,  and  1  beg  that  you  will  not  be 
so  severe  in  your  penalty.  I  ask  you 
to  be  merciful.  I  beg  of  you  to  reduce 
my  client's  sentence,  in  the  name  of  hu- 
manity, for  he  cannot  live  fifteen  years." 

"Very  well,  sir,"  said  the  judge;  "I 
will  commute  the  sentence  to  life  im- 
prisonment."—Saturday  Evening  Post. 


Honor,"  said  the  prisoner's 


Cured  by  Verdict. —  The  Lawyer. — 
"Temporary  insanity,  is  generally  cured, 
isn't  it?" 

The  Doctor. — "Yes,  by  a  verdict  of 
acquittal."— Philadelphia  Record. 

A  Veteran. —  Lawyer. — "The  cross- 
examination  did  not  seem  to  worry  you. 
Have  you  had  any  previous  experience  ?" 

Client.— "Six  children." 

Knew  His  Solitary  Thoughts. — Lawyer. 
—"How  do  you  know  that  this  man 
was  given  to  talking  to  himself  when  he 
was  alone?" 

Witness. — "Shure,  haven't  oi  been  wid 
him  time  and  time  again  when  he  did 
it  ?"— Exchange. 

How  to  Stop  Him. —  Lawyer  Lawless 
was  notorious  for  his  longwindedness. 
On  one  occasion  he  had  been  spouting 
forth  his  concluding  argument  for  six 
hours,  and  the  end  was  nowhere  in  sight, 
when  Judge  Ballard  beckoned  his 
brother  John  and  whispered :  "Can't  you 
stop  him,  Jack?"  "I'll  stop  him  in  two 
minutes,"  John  Ballard  replied,  confi- 
dently. And  he  wrote  and  passed  to 
Lawyer  Lawless  the  following  note: 
"My  dear  Colonel,  as  soon  as  you  finish 
your  magnificent  argument  I  would  like 
you  to  join  me  at  the  Revere  House  in 
a  bumper  of  rare  old  Bourbon."  Law- 
yer Lawless,  halting  in  the  midst  of  an 
impassioned  period,  put  on  his  glasses 
and  read  the  note  that  had  been  handed 
him,  then  he  removed  his  glasses  again, 
and,  taking  up  his  hat  and  bag,  said : 
"And  now,  may  it  please  the  court  and 
gentlemen  of  the  jury,  I  leave  the  case 
with  you."  A  minute  later  he  was  pro- 
ceeding in  stately  fashion  in  the  direction 
of  the  Revere  House  bar. — Argonaut. 
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"One  Kind  and  Gentle  Cow."— The 
Swede  section  foreman,  says  the  New 
York  World  was  laboriously  filling  out 
a  report  covering  the  killing  of  a  cow 
by  second  section  of  No.  64. 

The  fussy  claim  agent  certainly  re- 
quired an  unreasonable  amount  of  in- 
formation, as  evidenced  by  the  printed 
questions  on  the  blank  form : 

"Number  of  train  ?" 

"Number  of  engine?" 

"Name  of  conductor  ?*' 

"Name  of  engineer?" 

"Speed  of  train?" 

"Where  was  animal  struck  ?" 

"Etc.,  etc." 

Ole  succeeded  but  indifferently  until 
he  came  to  the  final  question,  and  here 
he  experienced  the  inward  conscious- 
ness of  one  qualified  when  he  wrote  in 
reply  to: 

"Disposition  of  animal?" 

"He  bane  wan  kind  and  yentle  cow." 

The  Railroad  Forever. — Down  in  Min- 
nesota Mr.  Olsen  had  a  cow  killed  by  a 
railroad  train.  In  due  season  the  claim 
agent  of  the  railroad  called. 

"We  understand,  of  course,  that  the 
deceased  was  a  very  docile  and  valuable 
animal,"  said  the  claim  agent  in  his  most 
persuasive  claim-agent-like  manner,  "and 
we  sympathize  with  you  and  your  family 
in  your  loss.  But.  Mr.  Olsen,  you  must 
remember  this :  Your  cow  had  no  busi- 
ness being  upon  our  tracks.  Those 
tracks  are  our  private  property,  and 
when  she  invaded  them  she  became  a 
trespasser.  Technically  speaking,  you, 
as  her  owner,  become  a  trespasser  also. 
But  we  have  no  desire  to  carry  the  issue 
into  court,  and  possibly  give  you  trouble. 
Now,  then,  what  would  you  regard  as  a 
fair  settlement  between  you  and  the  rail- 
road companv?" 

"Vail."  said  Mr.  Olsen  slowly,  "Ay 


bane  poor  Swede  farmer,  but  Ay  shall 
give  you  $2."— Everybody's. 

A  Foolish  Question  — "You  swear  that 
you  did  not  coerce  your  wife  when  she 
signed  this  paper?" 

"Me  coerce  my  wife?  Judge,  look  at 
the  lady."— Louisville  Courier-Journal 

Adaptability.—  A  New  York  lawyer 
tells  of  an  old  and  well-to-do  farmer  in 
Dutchess  county  who  had  something  of 
a  reputation  as  a  litigant. 

On  one  occasion  this  old  chap  made 
a  trip  to  see  his  lawyers  with  reference 
to  a  lawsuit  he  intended  to  bring.  He 
sat  down  with  one  of  them,  and  laid  out 
his  plan  at  great  length.  The  lawyer 
said :  "On  that  statement  you  have  no 
case  at  all."  The  old  fellow  hitched  his 
trousers  nervously,  twitched  his  face, 
and  hastily  added : 

"Well,  I  can  tell  it  another  way."— 
Brooklyn  Life. 

Overhauled. —  A  dejected  looking  man 
who  was  suing  for  divorce  told  such  a 
pathetic  tale  of  abuse  on  the  part  of  his 
wife  that  the  judge  finally  asked: 

"Why,  man,  where  did  you  meet  this 
woman  ?" 

"Meet  her?"  said  the  man  with  a 
suggestion  of  tears  in  his  voice,  "I  never 
met  her  anywhere.  She  overtook  me!" 
— Democrat  and  Chronicle. 

A  Defect  in  the  Proof—  An  attorney  was 
addressing  a  jury  on  behalf  of  a  prisoner. 

"Gentlemen,"  he  said,  "witnesses  have 
sworn  that  they  saw  the  accused  fire  his 
gun ;  they  have  sworn  they  saw  the  flash 
and  heard  the  report ;  they  all  fall  flat ; 
they  have  sworn  that  this  bullet  was  ex- 
tracted from  Pete  Jackson's  body;  but, 
gentlemen,  in  the  name  of  justice,  I  ask 
vou  where  is  the  evidence  that  the  bullet 
iiit  Pete  Jackson  ?"— London  Tit-Bits. 
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The  Story  of  the  Co-ops. 


HEX  the  writer  used 
to  carry  a  green  bag 
under  his  arm  (with  a 
sample  volume  of 
L.R.A.  in  it)  he  was 
frequently  asked  "Why 
do  you  people  call 
yourselves  'Co-opera- 
tive?'" Sometimes 
the  question  was  stronger,  "What  right 
have  you  folks  to  claim  that  you  are 
'co-operative'  when  in  reality  you  are  a 
stock  company  managed  for  dividends 
just  like  all  the  other  law  publishing 
houses?"  And  thereby  hung  a  talk,  and 
that  is  the  tale  you  are  going  to  hear 
now  from  the  small  boy  who  in  1882  used 
to  drive  the  big  1400  lb.  bay  horse  and 
"lumber  wagon"  carrying  "sheet  stock" 
from  the  railroad  to  the  tin  store-house 
out  on  the  farm. 

The  "bornin"  happened  in  the  law 
office  of  a  country  practitioner  in  one  of 
the  pretty  little  villages  of  Western  New 
York.  "Happened"  is  the  right  word  to 
use,  for  those  responsible  did  not  dream 
that  they  were  bringing  into  the  world 
a  big  idea  which  would  develop  into  a 
great  publishing  house.  Those  first  three 
were,  the  lawyer,  his  junior  partner  and 


his  son,  a  law  student  in  the  office.  The 
idea  which  later  grew  so  big  originated 
in  the  need  which  the  office  felt  for  a  set 
of  U.  S.  Supreme  Court  Reports.  When 
they  found  that  the  106  volumes  would 
cost  from  $500  to  $600,  if  they  could  be 
secured  at  all,  they  evolved  a  co-operative 
scheme  to  get  a  set  cheaper.  They  rea- 
soned "There  must  be  at  least  one  or  two 
thousand  other  lawyers  who  need  U.  S. 
Reports.  If  they  will  each  agree  to  buy  a 
set  we  can  reprint  them  in  compact  form, 
4  volumes  in  one  book,  for  about  $1.00  a 
volume. .  A  country  newspaper  press  and 
a  little  postage  soon  induced  the  neces- 
sary number  of  lawyers  to  guarantee  the 
cost  and  thus  co-operate  in  this  reprint, 
and  that  is  really  the  whole  story.  These 
men  had  through  their  own  need  dis- 
covered again  the  old  truth  that  the  man 
who  "does  it  better"  gets  the  business. 
It  came  so  fast  that  the  practice  had  to 
be  abandoned  as  well  as  the  offices  over 
the  grocery,  and  the  "doctor's  place" 
was  bought  where  the  whole  publish- 
ing company  (seen  in  the  picture  on 
following  page)  occupied  the  whole 
lower  floor.  This  hearty  support  gave 
them  faith  and  courage  to  believe  that 
it  would  pay  to  make  the  books  far  bet- 
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ter  than  a  mere  reprint  by  adding  an- 
notations and  also  by  reporting  the  opin- 
ions at  first  hand  from  the  records  of 
the  court  at  Washington.  Right  then 
they  discovered  another  truth :  That  it 
is  just  plain  business  and  good  sense 
to  improve  your  product  to  just  as  great 
an  extent  as  increased  patronage  makes 
it  possible. 

That  is  the  idea  which  has  persisted  to 
the  present  day  in  the  "CO-OP."  manage- 
ment and  has  kept  the  word  "Co-opera- 
tive" just  as  significant  as  in  1882  al- 
though never  since  then  have  they  had  to 
get  advance  assurance  of  support  before 
going  ahead. 

On  completion  of  the  reprint  of  the  U. 
S.  Reports  a  similar  work  was  performed 
for  the  New  York  Lawyer  in  the  Law- 
yers edition  of  New  York  Common 
Law  Reports  and  Xew  York  Chancery 
Reports.  About  this  time  (1885)  their 
quarters  got  too  small  again  and  it 
was  then  decided  to  move  to  Rochester, 
nearer  printing  and  binding  plants. 
There  they  went  into  the  Hill  Building 
about  15  feet  frontage — where  one  floor 
was  at  first  enough.  It  was  in  this  build- 
ing that  the  second  big  idea  was  born. 
It  was  named  "Lawyers  Reports  Anno- 
tated." It  was  a  lusty  infant  too.  \  cry 
soon  its  growth  forced  another  change, 
— to  the  top  floor  of  a  big  office  build- 
ing,— then  the  adjoining  building, — 
then  the  floor  below,  until,  in  1'XX).  print 


shop,  bindery  and  "co-ops."  all  joined 
hands  in  the  Aqueduct  Building — the  six 
story  building  shown  in  the  picture.  A 
short  nine  years  found  all  branches  of 
the  business  so  crowded  that  the  7  story 
annex  was  built.  It  is  now  rather  more 
than  comfortably  filled. 

All  this  is  a  record  of  success  by  "Co- 
operation." Another  phase  of  it: — 
Some  of  the  most  appreciated  improve- 
ments have  come  from  far  away  lawyer 
friends, — The  cumulative  index  in  U.  S. 
Advance  Sheets  was  suggested  by  a  Los 
Angeles  (Calif.),  lawyer.  Many  im- 
provements in  Lawyers  Reports  Annotat- 
ed have  similarly  been  suggested  from 
outside, — and  most  of  them  incorporated 
in  the  New  Series. 

Once  every  week  the  heads  of  all  de- 
partments meet  together  at  luncheon  just 
to  discuss  new  means  of  "co-operation," 
— of  how  to  use  subscribers'  money  to 
better  the  books  or  the  "co-op",  service. 

Just  recently  the  rule  was  made  for 
your  convenience  that  all  "co-op."  ship- 
ments by  freight  or  express  must  be  pre- 
paid. 

When  you  order  a  book  or  a  set  of 
them  you  will  never  have  freight  or  ex- 
press to  pay  except  by  special  previous 
arrangement. 

No,  not  philanthropy.  Just  plain  busi- 
ness. It  pays  to  work  for  your  own  in- 
terests through  those  of  your  customer 
— always. 
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PORTFOLIOS 

THAT  WILL  CARRY  FULL  SIZE 
LEGAL  PAPERS  FLAT 

The  Law*'  Assortment  to  Select  firm.  4fl  Nurrbers. 
We  Self  Direct  to  Attorneys  at  Wholesale  Prices. 

 PRICES  »3  00  TO  $16.00  

Lt-t  u»  tend  you  one  with  the  privilege  of  ex- 
amination, charge*  prepaid,  if  not  satisfactory 
return  at  our  expense. 

CATALOGUE  NO.  4  FREE 


Lawyers  Leather  Brief  Case 

P.O.Box  1851    Mfg.  Co.  New  York  City 


The  Recent  Deadlock  over  the  Election  of  a 
Democratic  Senator  for  New  York  as  Clubb 
pictured  it  in  Rochester  (N.Y.)  Herald. 

iContjnucd  on  page  XIX.] 


John  Dannet  bit*  his  (iisl  bookcase  about  1870— built  it  well,  not 
hurriedly,  with  utmost  care,  loving  hia  wotk.  Since  then  thooaartda  ut 
Dannet  caaea  have  been  made  and  each  with  the  same  aim— a  perfect 
bookcaa-.  New  ideas  have  been  introduced— but  only  such  as 
helped  realiie  the  ideals  of  John  Dannet  Always  there  has  been 
demanded  exacting  workmanship  and  perfect  execution  of  his  con- 
c  epriona 

Original,  Exclusive  Feature* 

Vertical  sliding  doors,  set  on  rubber  bred  wheels ;  adjustable  shelves: 
perfect  ssniuoon  Many  styles  and  finishes.  Our  catalogue  describe, 
and  illustrates  these.  teOt  |iat  why  Dannet  bookcases  are  l>fit  and  aug 
gears  many  pleasing  arrangements 

>-  is. 


ol  units    lor  home  and  orace. 

SOLD  BY 


MANY  DEALERS 

If  you  don't 
find  theDanncr 
in  any  at  ore 
near  you.  write 
to  us  for  Cata- 
logue. 


John  Danncr 
Manufacturing 
Company 

21  Huron  St. 
Canton,  Ohio 


This 
Fastener 

for  YOU 


7~" 


<4 


TWO  Points,  and  two  lips,  hold  top,  bottom 

and  middle  papers  with  equal  security. 

The  De  Long  Hook  and  Eye  Company.  Philadelphia 

100 
in  a 

box. 
15c 

Paper  Fasteners 


Samples—  five  ilxe 
tree  on  request. 


Do  Your  Own 
Printing 

Card!,  circalaxi.  book,  newspaper.  Press  55. 
Larger  SIS.  Rotary  S60.  Save  money.  Big 
profit  printing  tor  others.  All  easy,  rules  sent. 
Write  fsctory  lor  press  catalog  TYPE,  csnji. 
psprr.  The  I'ress  Co.,  Meriden.  Conn. 


"In  Accordance  with  um 
TWsr  CaaarJiueau  " 


sod  um  Wu.br.  of 


TIF  Apr.  number  of  Case  and  Comment 
will  contain  a  large  number  of  special 
articles  of  Interest  and  ralae  to  every 
attorney.  Let  your  subscription  beg-in 
with  this  number.  $1  a  year.  3  years  $2. 


CASE  AND  COMMENT.     ROCHESTER.  N.  Y. 


•J  Be  sure  to  mention  ""Case  fit  Comment"  in  writing  to  advertisers.  »J  Where  you 
a&w  it  if  of  interest,  and  enables  them  to  credit  vmir  magazine  with  your  reolv. 
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A  ttention,  A  ttorneys  J 


f 


THE  progressive  attorney  U  tKe  one  who  merits  his  clients'  patronage  through  hi*  resourcefulness. 
To  ha  if  the  knowledge  and  use  it  is  the  thing. 

Your  ability  and  mjcccm  is  measured,  not  by  your  knowledge  but  by  Ms  practical  application. 

A  systematic,  attractive  office,  like  neat  personal  appearance,  commands  respect  and  confidence. 

Indexed  law  libraries,  systematic  reference  files,  etc.,  not  only  give  you  instant  access  to  the  knowledge  of  the 
law  but  bestow  that  desired  air  of  prosperity. 

The  attorney  with  the  well-filled  bookcases,  business-like  filing  equipment  and  handsome  furnishings  has  less 
difficulty  collecting  larger  fees  than  has  the  equally  studious  lawyer  of  the  meagrely  furnished,  unkempt  office 
receiving  "  nominal  "  feet. 

The  public  it  attracted  by  prosperity  and  is  willing  to  pay  the  successful  man's  price. 

The  Law  Office  shown  above  has  42  Weis  Slide  Door  Book  Sections,  a  Weis  Filing  Desk.  Swinging  Desk 
Stand,  two  stacks  "  500  "  Line  "  Compact  Sections,"  one  stack  Horizontal  Line  Filing  Sections, — all  reasonably 

priced  and  fully  described  in  our  catalogs. 


Get  Posted— See  oar  Catalog*  "D"  and 
"E"—sent  free  with  booklet 
'  'Filing  Suggestions. 


The  y/Zfo  Mfg.  Co. 

70  Union  Street,      -      -      Monroe,  Mich. 
/V«u>  York  Office.  108  Fulton  Str—t 
AdJretM  Mail  lo  Factory) 


€J  If  the  advertisements)  in  this  number  interest  you,  answer  at  once.  <J  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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AUTOMATIC  cab?nce 

The  only  one  with  DROP  FRONT  and  AUTOMATIC 
TILTING  FOLLOWER.  A  feature  that  makes 
filing  easy  and  reference  easier. 
WE  GUARANTEE  it  to  EXCEL  any  other  vert- 
ical File  made,  ship  it  on  approval  at  our 
risk  of  all  the  expense  and  let  you  decide 
for  yourself  and  pay  if  acceptable. 
We  manufacture  a  COMPLETE  LINE 
■       and,  where  we  have  no  agencies,  sell  to 
I  the  consumer  direct  at  special  delivered  prices.  |_ 
I  Handsome  72  page  catalog  free.  Wnte  for  it  today. 

[The  Automatic  File  &  Index  Co. 
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The  New  York  Senatorial  Deadlock,  Continued 

(Bf  CluH  •»  fcttow  (.VI*)  MiraU) 


Yours  for  the 

asking 


Complete  Loose 
Leaf  Library 

Covering  the  entire  subject  of 

Loose  Leaf  Record  Keeping 

These  books  (200  pages)  contain  illustrations  of 
40  different  record  forms  and  fully  describe 
their  use:  give  full  information  how  to  start 
the  Loose  Leaf  System  and  how  to  maintain  it. 
They  will  show  you  how 

Moore's  Modern 
Methods 

reduce  office  work  and  expense;  why  this 
Loose  Leaf  system  is  used  by  60,000  pro- 
gressive business  houses  today. 

We  shall  be  glad  to  tend  any  business  or  professional 
man  these  books  without  charge  or  obligation. 
You  cannot  buy  more  complete  information  on  Loose 
Leal  methods  than  we  give  you  in  this  library.  Fill  out 
and  mail  the  coupon  with  your  business  letterhead. 

JOHN  C.  MOORE  CORPORATION 

ESTABLISHED  1839 
672  Stone  Street,     Rochester,  N.  Y. 


See  Directory  for  Buyers  on  inside  of  back  cover. 
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ENDORSED  "  THE  BEST"  BY  OVER  FIFTY  THOUSAND  USERS 


Write  for  New  Catalog  No.  36 

/unddtrcm 


SECTIONAL 
DGDKCASE 

MADE  IN  SEVERAL  DIFFEfLENT  STYLES  AND  FINISHES 

SENT  ON  APPROVAL  Ct  lOO  per.  section 
FREIGHT  PAJ  D  NT  1  ~~  and  upwards 

THE  C.  J.  LUNDSTROM  MFG.  CO.  LitUe  FaQs,  N.  Y. 
Mirs.  at  Sectional  Bookcases  and  Filing  Cabinet*. 


TENTH  EDITION 
1911 


NOW  READY 


"Where 
To  Look 
For  The  Law" 

The  LCP.  Co.,  Rochester,  N.Y. 


INCORPORATE  UNDER 
ARIZONA  LAWS. 


NO  TAXES  HERE 

Most  liberal  Corporation  Laws  In  the  United  State*.  No  franchise  or  annual  Tax.  Prirate  prop 
exempt  from  all  corporate  debts.  Legislature  cannot  repeal  your  charter.  Keep  office*  and  do  business 
■Jljrwhere.  "  I>aKK"  on  How  to  Ron  a  Corporation"  free  to  companies  incorporated  through  us.  This  is 
•  well  bound  law  book  of  five  hundred  pages.  It  tells  just  what  to  do  and  how  to  do  it.  Also  investigate 
oar  t.'niveraal  Corporate  Record."  Four  books  in  one.  No  other  like  IL  Free  to  companies  incorporated 
through  us  if  requested.  Fee  very  amsll.  Write  for  free  booklet,  codified  and  annotated  corporation 
laws  and  other  information  before  incorporating. 

References:  Union  Bank  and  Trust  Co.;  The  Western  Investment  Co..  Phoenix,  Ariz. 

ARIZONA  CORPORATION  CHARTER 
GUARANTEE  COMPANY,  Phoenix,  Ariz. 

EL  R.  DAGGS,  President  P.  II.  HAYES.  Vice- Pres.  W.  R.  MILLK.AN.  Secretary 

A  TTORNEYS  AT  LAW 


Revolving  Book  Cases 


AT  A  BARGAIN 


WHILE  slock  taking  in  our  book  warehouses,  we  round  s  very  few  modem  Revolving 
Book  Cases— some  brand  new.  lust  at  crated  by  the  manufacturer — others  used  but  in  good 
condition — all  of  which  we  cannot  use,  decline  to  store,  and  want  to  aee  put  to  useful 
purposes.    We  want  this  one  Ad  to  cleat  the  Boca  ;  hence  the  quick  selling  prices : 

One  used  Osk  Revolving  Cute,  top  19'  One  used  Osk  Revolving  Caae  in  excellent 
square  height  42'  ;  •helve*.  7  '  .• '  deep.  9'v",       condition,  lop  24'  square,  height  50'  ;  shelves 


e.  neigi 

Ions.  II'.'  high.    Tske  it  if  fair  conation 
will  do.    An  unusual  price  bargain. 
Pnce.  $5.  00  del   east  of  Misussppi  River. 
"     S6.  SO    "  west 

Two  Brand  New  Oak  Revolving  Cases, 
never  used,  top  19*  square,  height  45*  , 
•helves  7  h  '  deep.  9  V; 'long,  I  I  Si  high.  Man- 
ufscturers  price.  SI  1.00  F.  O.  B.  You  pay 
Only  S  8.  50  del.  east  of  Mississippi  River. 
$10.00  west" 

RULES  OF  THE  SALE-Cssh  must 
refunded.    Will  hold  on  telegraphic  order. 


long. 


high. 


Good  size 
sippi  River. 


71-,'  deep.  14*  I, 
and  a  bargain. 

Prior,  f   9.00  del.  east  of  Ml 
"     S  10.50   "  west" 

One  Jumbo  Walnut  Revolving  Case,  used 
but  in  very  good  condition,  32'  square,  height 
72*  ;  shelves  RSi  '  deep.  2 1 '  long.  II'  high. 
Large  and  strongly  built  — A  "  btg  "  bargain. 
Pnce.  S 12.  00  del.  east  of  Mississippi  River. 
"     $14.00  west 

No  reserve  stock.    If  sold  money 


THE  LAWYERS  CO-OPERATIVE  PUBLISHING  COMPANY,   -  ROCHESTER,  N.  Y. 
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Protects  Trees 

— — .      •»  •„  i 

&Tree  Owners 


There  is  nothing  ex|ierirneiit.il  BtMMlt  tree  -mrur-iv  a-,  pra.tued  I » v  the  I>avcy  experts.  Founded 
on  the  «i< >liti  rock  of  John  li.ivey's  knowledge  of  tree  life — equaled  by  that  ci(  no  other  man — it  has 
bexrn  brought  to  a  high  decree  of  perh-i  lion  through  thoroughly  tested  niethiKls,  adequately  trained 
men,  and  a  live  and  healthy  organization  All  of  these  elements  of  strength  combine  to 
give  a  service  of  quality  that  affords  f>rotrrtu>n  alike  to  trees  and  Iree  owners. 

The  Incomparable  Trio  of  the  Dave y  Service    Yan  Lore  Your  Trees— Then  Help  Them  Live! 


V I  HST  —  John  Davry's  lifr-lotig  »l  udy  of  trreaand  llinr 
■III,  during  which  hr  worked  out  thr  vital  prim  iplca  of 
Chr  l.irn.r  of  free  Surgery.  SK(  ONI)  Thr  Ihivey 
Institute  of  Tree  Surgery,  maintained  l>>  thr  IJavry 
Tree  Kx|a-rt  (°mti|«tiiy  at  it*  own  expense  for  thr  «olr 
purtmsr  of  training  it*  turn  in  tin-  » a-ner  and  practice 
of  saving  Iters.  There  i»  no  school  like  this  ami  tree 
surgery  cannot  Ik-  learnrd  rlarwbfffv  THIRD — A 
rr*|*in*ihlr  organization  of  husinrwi  mm  ami  husinras 
inetliiHl*  through  which  thr  srrvier  of  ihr  Oavey 
Kxt«-tt*  is  given  to  the  public,  ami  it*  quality  main- 
tained to  llirlngh  standards  which  makr  Irrt  mtm  »n 
ditierrnt  from  the  work  of  trre-butchrr*  and  tree -fakir*. 


You  who  low  your  tree*  want  them  to  be  heuutiful  and 
phy  steady  |«rfect.  Just  a*  you  would  with  other 
hc-tnr  thing*  that  are  your  Irirndi,  you  should  help 
your  tires  to  overcome  defect*  and  prolong  life.  Dead 
limit*  or  decaying  stub*  should  hr  removed  and  the 
wounds  I'm  if.  iti|  to  prevent  further  decay.  Open  or 
hidden  cavitlr*  should  he  cleaned,  treated  and  tilled. 
Whether  iu*t  started  or  far  advanced,  splitting 
crotches  should  he  secured  against  further  damage. 
Ami  m  uiih  all  othrr  ill*  of  trees.  But  your  tree*  will 
look  right  and  f><  right  after  they  arr  I reated  oniy  when 
the  work  is  done  scientifically  under  thr  direction  of 
trained  men.  working  lor  a  responsible  organization. 


If  You  Own  Fine  Trees — Let  U»  Help  You  Save  Their  Lives 


Some  trees  are  pettect  -a  tew. 
Moat  trees  need  attention— 
some  more  and  some  less. 
Find  out  what  yours  need,  get 
expert  advice  on  then  condi- 
tion -It  will  save  you  money. 
The  Davey  quality  service  is 
now  available  east  of  the  Mis- 
souri Rivet  at  a  reasonable 
cost.  Send  for  full  particulars. 

THE  DAVEY  TREE  EXPERT 


SAH  TV  Ak*  IHITK  CONIMM-  Co.  . 

/V.'i*»»r*.  y*UH*t?  /«.  mil. 

r*4  /Veer  Trtl  A.r/rrT  t>..  A  '»!.'.  O. 

i  ^titlrittro  :  I  bit  ptra«urr  la  letiaMog  as  to  the  mi/* 
n.rllrnl  rrnnlt*  o**alnnl  In  the  trr-ttinrat  of  trrrt  at  my 
tMHiir,  c  rainy  Oat  I  <n»,  sear  Mi.n.v  ».  Pa.  Vina-  Mr. 
i  .rime*  sail  hit  aaaaataatt  mm  ntact  r ftv  tent  In  putting  Into 
ra.  rllrnt  i..rt*>titki«  a  imnilcr  of  trrrt  aai.lt  hail  l*>  <iroc. 
through  nr^lp  1.  pratrjrallr  warthlraa  I  mi  so  f<!r*aeil 
■Ml  thr  work  yiai  <H>1  far  ate  that  It  »1U  afford  m*  treat 
I  Irasurr  to  aaaarr  la  itrttO  aay  *s.|uirie*  hum  t»otprt.lirT 
iirnts  that  you  mi)  rests  to  ate.  Very  trait  ronrt. 

Cv;.'BrtJl  F.  t".  MullKIX^OK 


Owners  ot  fine  homes,  sur- 
lounded  by  numbers  of  beauti- 
f  ul  trees,  write  at  once  for  our 
booklets  telling-  the  Davey 
story  -  the  story  of  tree  salva- 
tion. Write  promptly,  for  your 
benefit  and  our  convenience, 
and  state  clearly  bow  many 
trees  you  bare,  wbat  kinds 
and  wbere  they  are  located. 


CO..  lac..  223  Beech  St..  Kcat,  Ohio  (Operating  the  Djv 
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IN  THIS  ISSUE 


Conservation 

AND    NEW  NATIONALISM 


By  Professor  Herman  L.  Fairchild  of  the  University  of  Rochester,  (N.  Y.) 


CALLAGH  AN  &  COM  P  AN  Y 

LAW  BOOK  PUBLISHERS 

ESTABLISHED  1864 


Gin  supply  any  Law  Book  published,  either  new  or 
second  hand.  Our  customers  have  the  advantage  of 
selecting  from  a  stock  of  over 


3  MILES  OF  LAW  BOOKS 


Should  you  contemplate  the  purchase  or  sale  of  a 
single  book  or  a  complete  library  we  can  satisfy  you, 
both  as  to  price  and  terms.  Therefore  don't 


BUY,  SELL  OR  EXCHANGE 


Law  Books  without  first  getting  prices  from  the 
Largest  General  Law  Book  Concern  in  the  World. 


401 


EAST  OHIO  ST. 


|  CHICAGO  | 


114 


LAW  BOOK  PUBLISHERS 


CALLAGHAN  &  COMPANY 


i  by  Google 
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Brains  Win-,  Mechanics  Fail 

Annotations  cannot  be  turned  out  by  machinery;  they  are  the  product  of 
intelligent  brains.  Their  purpose  is  to  elucidate,  distinguish,  emphasize, 
analyze  and  classify  the  principles  established  by  the  decisions  of  the  courts. 
It  takes  a  keen  mind  trained  by  long  experience  to  produce  annotations  of 
dependable  value.  The  greater  the  mind  and  the  experience,  the  better 
the  annotations  will  be. 


Judge  Freeman* s 
Life  Work 

Hon.  Abraham  dark  Freemai 
of  the  American  State  Reports,  Has  long 
been  recognized  as  possessing  to  a  rare 
degree  (he  qualities  of  a  great  annotator. 
For  more  than  thirty-five  years  he  has 
been  a  prolific  writer  of  legal  treatises, 
which  include  well-known  works  on  Judg- 
ments and  on  Executions.  Most  of  his 
work  has  appeared  in  the  monographic 
notes  in  the  American  State  Reports.  His 
powers  of  clear  scientific  analysis  have  long 
been  the  object  of  admiration  wherever 
these  notes  have  been  used.  With  Mi. 
Freeman  as  editor  the  American  State 
Reports  have  from  their  beginning  ranked 
as  the  foremost  series  of  Selected  and 
of  the  day. 


A  Letter  From 
Justice  Haralson 

Hon.  Jonathan  HaraUnn.  Associate  Justice  of  the 
Supreme  Court  at  Alabama  write  in  one  of  many 
letters  received  from  every  section  of  the  country:  - 
From  a  I  <  >ng  use  of  the  American  Decaaons. 
American  Reports,  ana  Amencan  Slate  Reports 
I  Have  to  say  that  in  my  opinion  the  series  as  a 
whole  has  no  rival  in  usefulness  to  the  profession. 
The  cases  have  heen  carefully  selected  with  a 
view  nf  covering  the  lamest  number  of  subjects  and 
the  annotations  by  Mr.  Freeman  cannot  be  too 
highly  recommended  as  legal  classic*. 

"By  a  long  experience  and  by  natural  ability 
Judge  Freeman  is  better  equipped  tor  the  selection 
and  annotation  of  cases  than  any  man  or  group  of 
men  of  whom  I  have  knowledge.  With  this  series 
of  Reports,  the  Reports  of  his  own  State,  and  the 
Reports  of  the  Supreme  Court  of 'the  United  Statses, 
a  lawyer  has  a  good  wot  king  library. 

"To  those  not  able  tn  buy  the  entire  series  I 


ially  recommend  the  American  Stat*  Report 
the  best  set  of  < 


especially  rcc 
which  are  in 


Judge  for  yourself  whether  this  praise  is  deserved,  by 

American  State  Reports 

We  will  gladly  send  sample  cases  and  notes  on  request.  These  samples, 
although  furnished  free,  have  a  real  value  in  themselves,  not  possessed  by 
most  advertisements. 
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Underbill's 

Criminal 
Evidence 

2nd  Edition  One  Volume 
Buckram,  Price  $7.50  Del. 


The 
Bobbs  Merrill 
Company 

Indianapolis. 
U.  S.  A. 


UNDERHILL  on  Criminal 
Evidence  has  been  the 
standard  work  on  this 
subject  since  the  publication  of 
the  First  Edition,  in  1 898.  It  is 
indispensable  to  the  Criminal 
Judge,  the  Prosecuting  Attorney, 
and  to  any  lawyer  who  has  ev 
the  slightest  practice  in  the  C 
inal  Courts.  Citations  are  to  the 
Official  State  Reports,  with  par- 
allel citations  to  L.R.A.,  Trinity, 
and  the  Reporter  System. 

One  Large  Volume,  1,100 
pages,  Buckram,  Price,  $7.50 
Delivered. 


en 


^nm- 


STEWARTS  Legal  Medi- 
cine is  designed  to  be  a 
concise  but  comprehensive 
reference  work  for  both  Lawyers 
and  Physicians.  It  is  a  com- 
plete, up-to-date  treatise  on  the 
important  subject  of  Medical 
Jurisprudence,  written  in  the  light 
of  the  most  recent  developments 
in  the  science  which  it  touches. 

We    recommend  this 
very  highly  to  prosecuting  attor- 
neys and  any  lawyers  interested 
in  criminal  practice. 

One  Volume,  522  Pages, 
Buckram,  Price,  $5.00  De- 
livered. 


The 
Bobbs-Merrill 


Indianapolis, 

U.S.  A. 


Stewart's 

Legal 
Medicine 

One  Volume,  Buckram 
Price  $5.00  Del. 


See  Directory  for  Buyers  on  inside  back  cover. 
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SPECIAL  NOTICE 


Bancroff 

U»  Son  Francisco*  _' 


Before  You  Buy 
American  State  Reports 

Read  This 

the  publication  of  the  American  Decisions  wu  begun  the  set  was  handled  as  a  subscription 
aeries,  and  when  the  publication  of  the  American  State  Reports  began,  this  set  was  also  handled  as  a  sub- 
scription series.  From  time  to  time,  however,  various  law-book  sellers  in  the  United  Stales  were  made 
special  agents,  until  it  was  possible  for  every  law-book  house  in  the  country  to  supply  its  patrons  with  these 
sets  of  books  complete,  as  published,  and  to  continue  to  supply  new  volumes  as  issued. 

The  modern  plan  of  selling  books  on  the  instalment  plan,  which  enables  lawyers  to  get  good  libraries 
her  and  pay  for  the  books  in  the  future,  has  had  a  tendency  to  get  into  the  market  second  hand  sets  of 
i  Reports,  the  original  purchase  price  of  which  has  not  been  paid.  The  difficulty  of  tracing  these  sets 
getting  the  amount  paid  that  is  actually  due  thereon,  has  induced  the  publishers  to  make  the  following 
unccment  to  all  lawyers  in  the  United  States. 

From  and  after  December  I.  1910,  no  broken  sets  of  American  State  Reports  will  be  completed,  and 


no  full  sets  of  American  Stale  Reports  will  be  continued  to  lawyers  who,  after  that  date,  purchase  th 
books  from  any  law-book  house  in  the  United  States,  other  than  the  regular  authorized  agenls  for  I 
handling  of  these  book*.    These  authorized  agent,  are  as  follow, : 


CALLACHAN  A  COMPANY,  of  Chic* 
CEO.  I.  JONES,  of  Chicago,  llUno,.. 

THE  BOBBS-htERRILL  COMPANY,  of  IndianapolU.  Indiana. 
THE  W.  H.  ANDERSON  COMPANY,  of  Cincinnati.  Ohio. 
THE  LAWYERS  CO-OPERATIVE  PUBLISHING  CO.,  of  Roc  W.r.  N.  Y. 
THE  L.  C.  P.  COMPANY,  81  Na..aa  St.,  N,u>  York  City. 
BENDER- MOSS  CO..  11  City  Hall  At*.,  San  FrancUco.  Calif. 
BA NCROFT.  WHITNE  Y  COMPANY,  of  San  FrancUco,  Calif. 
BANCROFT.  WHITNEY  COMPANY,  203  N.  Broadway.  Lo,  Anmolo,  Calif. 
BANCROFT.WHITNEY  COMPANY,  Ea.t.rn  Divi.ion,  Rochester,  N.  Y. 
{Noto:  Thit  Hat  of  agent*  may  om  changed  from  timm  to  time, ) 

Lawyer,  anywhere  in  the  United  Stale,  can.  therefore,  purchase  from  the  above-named  agents  ibese 
a  new,  at  one  uniform  price,  and  second-hand  when  on  hand  at  also  a  uniform  price. 
Lawyers  and  Estates  who  have  the  American  State  Reports  for  sale  for  any  reason  should.  fonK^ 
best  interests,  communicate  with  one  of  the  above-named  agents  who  are  in  position  to  oav  . 
for  such  second-hand  sets  than  anyone  else  in  the  United  Stales.  ^       to  ™  *  beMer  VKe 

bookrfcirm.W  YZ  ££3  L  K°5  ^  *"  t™*-"™*!  authorized  .genu  for  the  handling  of  these 
fuf  kn"A  Reports,  doe.  so^with  £ 

only  mTrT^lv  Z I  I  pT  •  COmPlctcd  H  continued  by  the  parries  purchasing  them.  The 
Sgy.  y    I  ^*  P!°fe»»«»  fan  be  certain  to  have  this  set  of  Report  continued  and  get  the 

advan.age  of  the  new  volume,  as  issued,  will  be  by  purchasing  them  through  the^ublisher.  or  the*  .Vhc7 
rzed  agent,  named  above.  Be  sure,  therefore,  that  whenever  these  set,  are  ottered  for  sale^o"  see"o k  thai 
you  are  guaranteed  the  delivery  of  the  new  i 


EASTERN  DIVISION 
Rochester,  N.  Y. 


Bancroft- Whitney  Company 

'  ere  of  the  American  State  Report* 

San  Francisco,  Cat. 


%  If  the  advertiaementa  in  thi.  number  intereat  you,  anawer  at  once.  «]  The  present  value 
of  you,  magazine  in  the  eye.  of  the  advertiser,  depend,  upon  replie.  received  thi.  month. 
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All  The  Law  of  Evidence 


In  Civil  Cases 
In  One  Volume 

A  Hand  Book 
of  Evidence 

by 

Burr  W.  Jones 

of  the  Wiirnmin   Bar.   PrafcMior  of 

Law  of  £  vidmncm  in  College  of  Law 
of  the   Untvcrtity  of  Wiicontin. 


The  same  edition  in  two  forms :  one  for 
the  office  library ;  one  of  convenient  size 
to  be  used  in  the  court  room. 

Original  publication  1896;  second  edition 
1908;  Pocket  form  of  second  edition 

1911. 


Both  Contain 

Identically  the  same  matter,  printed  from  the  same  plates,  of  which  there  are  one 

thousand  three  hundred  ninety-eight  (  1,398)  of  standard  law  book  size. 

Order  from  your  dealer  or  the  publishers  and  state  form  of  publication  you  prefer. 

Published  by 

Bancroft  -  Whitney  Company 

Rochester,  N.  Y.  SAN  FRANCISCO  Los  Angeles,  Calif. 


4  Be  sure  to  mention  "Case  6t  Comment"  in  writing  to  advertisers.  <J  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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"V&u  object  all  sublime 
1  shall  achieve  in  time 
T^o  make  the  punishment 

Fit  the  crime,  the  punishment 
Fit  the  crime, " 

HAT  was  the  "Mikado's"  object  and 
though  only  a  comic  opera  figure,  he 
was  certainly  up  to  date  and  in  the  van 
of  the  new  movement.  Ours  is  no  comic 
opera  but  when  it  comes  to  criminal  law  we 
are  in  the  van  with 

Russell  on  Crimes 


q  Seventh  Engliah  .. 
3  Volume*.    Buckram.    $24.00,  .. 
ing  authority,  the  new  edition  maintain*  it*  a 
Other*  may  approach  but  none  can  equal 


Note*. 
Long  the  lead- 


Are  You  Interested  in 
The  Psychology  of  Crime  ? 


Buy  Mercier's  "Criminal  Responsibility.' 
Price,  $3.25. 


We  Publish 


Q  Canadian  Criminal  Cam, 
from  all  the  Canadian  Province*.    Subacription  in  part*  $6.50 
per  volume.    Volume  16  now  current. 

q  Tremeear'.  Canadian  Criminal  Law:    Price  $10.00. 


We  can  supply  any  English  Law  Book 
published.    Correspondence  solicited. 

CROMARTY  LAW  BOOK  CO., 

/  / 12  Chestnut  Street,  PHILADELPHIA,  PA. 


J 


q  If  the  advertisement*  in  this  number  intereat  you.  answer  at  once.  *J  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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Harmonizing  the  Law 

If  the  Law  is  a  Science 

WHY  IS  IT  THAT  there  is  so  often  conflict 
between  different  jurisdictions  on  questions 
which  have  been  passed  upon  almost  times  without 
number?  Because  almost  never  does  the  same 
identical  question  come  up  twice  under  just  the 

same  conditions.  There  are  an  infinite  number  of  considera- 
tions of  fact  and  law  which  may  affect  it. 

^  Honestly  made  annotations — on  clearly  defined  narrow  points — ex- 
hausting the  law  on  those  points — analyzing  all  cases  which  have  passed 
upon  each  point — showing  what  conditions  were  peculiar  to  each  decision  — 
citing  no  case  not  in  point  : — such  notes  tend  to  bring  forward  the  day 
when  all  the  courts  will  act  in  harmony  on  all  important  questions. 

<J  Such  notes  show  what,  where,  why  and  when  courts  have  decided 
the  same  points  differently,  and  also  often  show  where  apparent  conflict  is 
not  real. 

<J  Such  notes  promote  clear  thinking,  and  clear  thinking  on  the  part 
of  judges  and  lawyers  means  harmonious  thinking  or  else  law  is  not  a 
science. 

tj  Such  notes  are  found  in  the  Lawyers  Reports  Annotated. 

More  money  is  spent  annually  in  their  preparation  than  on  the  edi- 
torial work  of  any  other  legal  serial  work  ever  published. 

<I  Use  L.  R.  A.  every  day.    Cite  it  to  the  court. 

<J  A  complete  index  to  the  annotations — 725  pages — will  be  sent  for 
only  the  cost  of  packing  and  transportation — 5()c.  In  sending  for  it  ask  for 
"Desk  Book  for  Brief  Makers." 


The  Lawyers  Co-op.  Pub.  Co. 

ROCHESTER,  NEW  YORK 

NEW  YORK  CHICAGO  ST.  PAUL  SEATTLE 

81  Nassau  St.  SOS  Lakeside  Bldg.      Ger.  Am.  Bank  Bldg.         614  Colman  Bldg. 

See  Directory  for  Buyers  on  inside  back  cover. 


Ill 


have 


listed 


every  s 
here,  ready  for  immediate 
delivery — 

pay  delivery  charges — 
guarantee  a  square  deal- 
give  courteous  attention — 
prompt  service- 
liberal  terms — 

co-operate  with  you  in  furnishing 
the  best  law  books  at  the  ' 
right  prices. 

THE  LAWYERS  CO-OP.  PUBLISHING  CO. 

NEW  YORK 


Selected  Cases 

Lawyer*  Report!  Anuutsted,   70  Toll. 
Same,  New  Series.  28  to1». 
American    Bankruptcy   Reports,   24  Tol*. 
American  Criminal  Reports.  16  vols. 
American  Decisions.  101)  Tola. 
American  Reports.  60  toU. 
American  State  Report*.  135  Tola. 
American  Electrical  Cases.  9  Tola. 
American  Negligence  Cases.  16  to  Is. 
Amerlcsn  Negligence  Reports,  20  Tola. 
Am.  and  Eng.  Corporation  Cases,  48  Tola. 
8s me.  New  Series,  ID  Tola. 
Am.  and  Eng.  Railroad  Cases,  61  Tola. 
Same.  New  Series.  58  Tola. 
Morrison's  Mining  Reports,  22  Tola. 
Municipal  Corporation  Casea.  11  Tola. 
Street  Railway  Reports.  6  rols. 


Federal 

D.  &  8upremt  Court  Reports,  218  sots. 
Circuit  Courts  of  Appeels  Reports,   (C.  0.  A.) 
102  Tola. 

U.  S.  Ststutes  at  Large.  35  Tola, 
rederal  Caaea  (1784  1878).  31  books. 
Federal   Rep'r  (1880  to  date),  182  Tola. 
Federal  Statutes)  Annotated,  11  toIs.  to  date. 
Interatate  Commerce  Reporta,  18  toIs 
Pstents:     Complete  Patent  Attorney's  Library. 
Send  for  Hat,  If  Interested. 

State  Reporters 

Atlantic  Reporter.  77  Tula,  snd  R.  B. 
Northeastern  Reporter.  92  toIs.  and  B.  B. 
Northwestern   Rep'r.   128  Tola,  and  B.  B. 
Pacific  Reporter.  Ill  toIs  and  Blu*  Book. 
Southern  Reporter,  88  Tola,  and  R.  B. 
Sou t beast ern  Reporter,   69  toIs.  and  B  B 
Soatbwtstern  Reporter,  132  sola,   and  B  B 


State  Reports 

Arlsona,  to  date. 
Arkansas,  to  Southwestern  „ 
California,  to  Pacific  Reporter. 
Same,  to  date. 

California  Appellate,  to  date. 
California  Probate  (Coffey).  5  Tola. 
Colorado,  to  Pacific  Reporter. 
Connecticut,  to  Atlantic  Reporter. 
Dakota  Territory,  complete. 
District  of  Columbia,  to  date. 
Florida,^  to^Southern  Reporter. 

OeorVla!"  toT'soutbeastern  Reporter 
Hawaiian,  to  dst- 
Idaho,  to  Pacific 
Same,  to  date. 
Illinois  Supreme,  to 
Same,  to  date. 
Illlnola  Appeala.  to 
Indiana  Supreme,  to 
Same,  to  date. 
Indiana  Appeala,  to  - 
Iowa,  to  Northwestern 
Same,  to  date. 
Kansas,  to  Pacific 
Same,  to  date. 
Kentncky,  to  Soutliweatern  Reporter. 
Same,  to  date. 

Maryland,  to  Atlantic  Reporter. 
Massschusetts.  to  NortheaeUrn 
Same,  to  date. 
Michigan,  to  Nortbweatern  Reporter. 
Same,  to  date. 

Minnesota,  to  Nortbweatern  Reporter. 
Same,  to  date. 

Montana,  to  Pacific  Reporter 
Nebraska,  to  Northweatern  " 
New  Jersey,  to  Atlantic 
Same,  to  date. 
New  Mexico,  to 
New  York,  to 
Ssme.  to  date. 


Ohio,   to  Northeastern 
Same,  to  date. 
Oklahoma,  to  date. 
Oregon,  to  Pacific  Reporter. 
Pennsylranla.  to  Atlantic  ' 
8ame.  to  date. 
Philippine  Reporta.  to  date. 
Porto  Rico  Decisions,  to  date. 
Rhode  Island,  to  Atlantic  Reporter 
Same,  to  date. 
South  Dakota,  to  date. 
Tenneaaee,  to  Southwestern 
Sam*,  to  date. 
Utah,  to  Pacific  Reporter. 
Vermont,  to  Atlantic  Re 
Virginia,  to  & 
8«me.  to  date: 
Washington,  to 
Ssme.  to  date. 
Wisconsin,    to  Northwestern 
Ssme.  to  dste. 
Wyoming,  to  Pacific  Reporter 


English  and 


Canadian  Railway  Caaea.  B  Tola. 
Coi   Criminal  Caaea  (En*.),  20  Tola. 
English  Ruling  Caaea.  27  toIs. 

.'!!£    Y«batlm    Reprint.    1307  1868.  about 
1.000  original  Tolnmes  In  180  or  more  books, 
111   Tola,   now  ready. 
English  Law  Reporta.  1866  to  1909.  812  toIs. 
Halabury's  Law  of  England.  14  toU.  ready. 

Digests 

K>  Tola,  (to  18»«). 
20  Tola.  (1897  to  1906). 
current.  8  toIs.  (1907  to  1910). 

Encyclopaedias 

Encyclopa-dla  of  BTldeoee.  14  toIs. 

•f  La^'Wrat  TBdi'tlo«     1  1 


Send  for  Our  Proposition  on  Any  Single 
Set  or  Special  Offer  on  Combinations 


q  If  the  advertisement*  in  this  number  interest  you,  an*wer  at  once,  q  The  preaent  value 
of  your  magazine  in  the  eye*  of  the  advertisers  depends  upon  replies  received  this 
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IX 


The  Best  Books  To  Buy 


> 


ixx: 


'  CO-OPS." 
PAY  DELIVERY 
Charg— 


LEWIS  On 
Eminent  Domain 

The  Standard  Authority,  exhaustive  and  com- 
prehensive, on  the  power  to  acquire  and  use 
property  for  public  and  quasi  public  purposes, 
and  the  rights  and  liabilities  of  all  parties  affected. 


GROSS  On 
Real  Estate  Brokers 

The  Power,  Authority  and  Rights  of  Broker ; 
Commissions  and  their  Recovery ;  Principal  and 
Agent ;  Fraud  ;  Procedure ;  Contracts  of  Sale ; 
Schedules  and  Forms. 


TWO 
VOLUMES 
BUCKRAM 


3rd.  ED. 
1909 


ONE 
VOLUME 
BUCKRAM 


lit  ED. 
1910 


JONES  On 
Legal  Forms 

General  Legal  Business  Forms  that  have  stood 
the  test  and  are  applicable  to  all  States.  A  re- 
liable General  Form  Book  for  the  lawyer,  cov- 
ering Commercial,  Real  Estate  and  Probate 
Forms.  You  give  your  Clerk  your  facts  and  tell 
him  to  follow  the  form. 


SACKETT  On 
Instructions  to  Juries 

The  Encyclopaedia  of  Law  on  this  vital  subject, 
Civil  and  Criminal,  with  Forms-  Takes  you 
through  the  whole  trial  from  empaneling  the 
Jury  to  final  disposition  on  appeal.  Trial  Law- 
yers cannot  afford  to  be  without  it 


ONE 
VOLUME 
BUCKRAM 


$6.92 

NET  DEL. 


Oth.  ED. 
1909 


THREE 
VOLUMES 
BUCKRAM 


$19.?° 

NET  DEL. 


3rd.  CD. 
1908 


COMPANION  BOOKS 
Barnes  On  Interstate  Transportation 

Including  the  Mann-Elkins  Act  of  June  1910.  The  Jurisdiction  of  Interstate  Commerce 
Commission;  Rates  and  Charges;  Tariffs  and  Classifications;  Long  and  Short  Haul; 
Discriminations;  Damages  and  Reparations.  2nd.  Revised  Printing,  1910,  one  volume, 
Buckram,  $6.00  delivered. 

Hutchinson  On  Carriers 

This  edition  is  an  entirely  new  book,  rewritten  and  rearranged.  Treating  fully  carriers  of 
Passengers  and  Freight,  Demurrage,  Limiting  Liability,  Connecting  Lines,  Care  of  Live 
Stock,  State  Regulation  of  Rates,  etc.  3rd  Ed.  3  vols.  1906,  Buckram.  $18.00  delivered. 


FOR  SALE  BY 

The  Lawyers  Co-operative  Publishing  Company 

ROCHESTER,  N.  Y. 


<I  Be  sure  to  mention  "Caae  &  Comment"  in  writing  to  advertisers.     <J  Where  you 
it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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Three  Standard 
Works 

axe  presented  below,  cov- 
ering important  branches 
of  the  law,  as  edited  by 

FRANK 
H. 

BO  WLBY 


WHARTON  ON  HOMICIDE— Third  Edition 
(1907)  by  Frank  H.  Bowlby  succeeding  an 
edition  published  34  years  before,  when  the 
the  Law  of  Homicide  was  in  its  infancy; 
thousands  of  cases  analyzed  and  cited,  220 
page  chapter  on  "  Self-defense  "  and  compar- 
ison of  holdings  of  different  states  included. 
Published  in  one  large  volume,  over  1,200 
pages,  bound  in  Buckram,  Co-op.  *tj  cr\ 
recommended,  price,  net  del.  -  -  «P  ■ 

WHARTON  AND  STILLS  ON  MEDICAL 
JURISPRUDENCE— Fifth  Edition  (1905), 
by  Dr.  James  H.  Lloyd,  Dr.  Robert  Amory, 
Dr.  Robert  L.  Emerson,  Prof.  Truman  Abbe 
and  Frank  H.  Bowlby.  Vol.  I.  on  Mental 
Unsoundness;  Vol.  II.  on  Poisons;  Vol.  III. 
on  Physical  Conditions  and  Treatment. 
Bound  in  Buckram,  Co-op.  recom-  d>-tO 
mended,  price,  net  delivered,  -  -   -  y^O 

CLEVENGER  ON  MEDICAL  JURISPRU- 
DENCE OF  INSANITY  — First  Edition 
(  1897  )  by  Dr.  S.  V.  Clevenger  and  Frank 
H.  Bowlby. 

Published  in  two  volumes,  over  1,300  pages, 
bound  in  Buckram,  Co-op.  recom-  <M  n 
mended,  price,  net  delivered,   -  -  *P-L£ 

CIRCULARS  OP  ABOVE  BOOKS 
SENT  FREE  OH  REQUEST. 

The  Lawyers  Co-op.  Pub.  Co. 

ROCHESTER,  NEW  YORK 


N«w  York 
Chicago 
St.  Paul 
Seattle 


UNITED  STA  TES  SUPREME  COURT 


Mi. 

Justice 
Van  Devanter 
\ppointtd 


THE  earliest  complete  reports  for 
lawyers,  of  the  many  opinions  of 
the  Supreme  Court  of  the  United 
States,  handed  down  February  20th, 
when  the  court  again  convened,  will  be 
published  in  early  numbers  of  the 

FTC'  Advance 
OAO*  Sheets 

together  with  concise  headnotes  stating 
exact  points  of  law  involved,  cumulative 
table  of  cases  and  index  to  all  cases  of 
the  term  up  to  that  point 

The  subscription  price  is  only  $2.00 
per  year  — publication  being  semi-month- 
ly (Dec.  to  July.) 


Annotated  Bound  Volume*.  $5  pet  year  I  Both  for 
Advance  Sheet*,  $2  pet  year  \   $6. 00 
Single  Co  pie*,  2  Sc.  Each. 


Pubtlthtd  by 


THE  L.  C.  P.  CO. 


ROCHESTER,  N.  Y. 


<J  If  the  advertisements  in  this  number  inteteat  you,  answer  at  once.  «J  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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XI 


Value  of  U.  S.  Supreme  Court 
Reports  in  State  Courts 


STATE  OF  IOWA   . 

CWbtt*  of  the  CW  j<Mke  DES  MOINES.  IOWA 

HORACE E.DEEMER  SUPREME   COURT  D«.  16.  1910. 

DES  MOINES.  IOWA 

Id  my  opinion  the  report*  of  the  Supreme  Court  of  the  United  Stole*  are  as  valuable  a  set  a*  any 
lawyer  can  hare  in  hi*  office,  especially  when  accompanied  by  Rote'*  Note*.  The  debaoa*  from  that 
court  are  final,  of  course,  on  very  many  questions,  aad  when  dealing  with  general  principle*  of  the  law  are 
highly  regarded.  No  court  in  the  land  stand*  higher  and  in  view  of  the  attempts  of  Congress  to  enlarge  its 
field  of  action,  and  the  more  recent  legislation  of  that  body  regarding  matter*  which  have  heretofore  been 
covered  by  state  legislation,  the  decisions  of  the  highest  tribunal  in  the  country  will  be  of  more  importance 
to  the  ordinary  practitioner  in  the  future  than  m  the  past ; — for  example,  state  court*  will,  from  this  time  on, 
be  compelled  to  construe  and  apply  the  acts  of  Congress  in  personal  injury  cases  where  the  injured  party 
was  engaged  in  interstate  commerce.  I  use  them  very  frequently  in  my  work  and  constantly  consult  Rote'* 
Notes  in  order  to  determine  when  and  how  often  the  reported  case  has  been  followed  oc  criticized  by  other 
These  notes,  in  themselves,  often  constitute  good  briefs. 

Yours  truly, 

H.  FL  DKF.MER. 


AS  emphasizing  the  importance  of  U.  S.  Reports  in  the  State  Courts  we  reprint 
above  the  letter  of  the  Chief  Justice  of  Iowa.    The  court  is  now  about  to 
pass  upon  the  great  questions  involved  in  the  so-called  Trust  Cases, — 
Sugar,  Tobacco  and  Standard  Oil — which  will  perhaps  affect  directly  a  greater 
amount  of  commercially  invested  capital  and  indirectly  a  greater  number  of  pro- 
ducers and  consumers  than  any  other  decisions  ever  handed  down  in  any  court. 

Every  lawyer  must  own  this  set"  before  he  can  consider  himself  equipped  to 
practise  in  the  state  courts. 

The  Lawyer's  edition  is  the  only  edition  which  contains  and  without 
cost  the  1 2,000  pages  of  Rose's  Notes  which  trace  the  history,  through  all  courts, 
of  every  U.  S.  case  from  its  decision  down  to  1900.  (Supplements  may  be 
had  down  to  1909.) 

Send  for  complete  sample  page  pamphlet  showing  and  describing  all  features 
of  the  reports  and  the  "Co-op."  Digest.  Also  ask  for  new  plan  whereby  for  only 
$60.00  (payable  in  instalments,  if  you  wish)  you  can  secure  all  the  decisions  of  the 
court  to  date, — the  earlier  epitomized,  the  later  in  full. 
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Honorable  Walter  L.  Fisher,  the  new  Secretary  of  the 
Interior,  is  described  as  a  man  whose  information  on  such 
public  questions  as  reclamation,  irrigation,  and  water-power 
sites  is  broad  and  comprehensive.  He  has  been  one  of  Gif- 
ford  Pinchot's  stanchest  supporters  in  the  matter  of  con- 
servation of  natural  resources.  He  was  president  of  the 
Conservation  League  of  America,  and  is  now  vice  president 
of  the  National  Conservation  Association,  which  succeeded 
the  League,  and  of  which  Mr.  Pinchot  is  president.  The 
purpose  of  the  association  is  to  harmonize  all  efforts  towards 
conservation. 

It  is  evident  that  the  work  of  carrying  forward  the  broad 
policy  of  conservation  of  our  natural  resources  could  not  be 
committed  to  better  hands.  Mr.  Fisher's  character,  ability, 
and  experience  would  seem  to  make  him  an  ideai  trustee  of 
our  vast  public  domain. 

He  was  admitted  to  the  bar  twenty-three  years  ago,  and 
has  since  been  in  practice  at  Chicago.  He  was  associated 
with  the  late  Wirt  Dexter,  and  is  now  a  member  of  the 
firm  of  Matz,  Fisher,  &  Boyden.  He  rendered  invaluable 
service  as  secretary  of  the  Municipal  Voters'  League  of 
Chicago,  which  by  fairly  publishing  the  record  of  candidates 
for  public  office,  without  making  any  recommendations,  gave 
great  impetus  to  the  cause  of  good  government  in  Chicago. 

Mr.  Fisher's  greatest  accomplishment  undoubtedly  was 
the  settlement  of  the  traction  problem  in  the  city  of  Chicago. 
He  found  a  great  many  street  car  companies  with  conflicting 
rights,  many  of  them  mismanaged,  and  hardly  any  of  them 
giving  the  people  of  Chicago  a  fair  and  reasonable  service. 
Most  of  the  companies  were  practically  free  to  serve  the  pub- 
lic as  they  chose,  and  to  issue  securities  as  to  them  might  seem 
best.  It  is  Mr.  Fisher's  extraordinary  merit  to  have  welded 
all  these  interests  in  the  public  interest,  and  without  doing 
injustice  to  the  companies  so  transformed.  Students  of 
municipal  law  have  regarded  with  wonder  and  admiration 
his  success  in  transforming  a  variety  of  private  money-mak- 
ing corporations  into  useful  public-service  companies. 

Mr.  Fisher's  portrait  appears  on  the  next  page.  The  forest 
scene,  taken  on  Cedar  River,  Washington,  is  from  the  collec- 
tion of  Prof.  Herman  L.  Fairchild,  of  the  Department  of  Ge- 
ology, University  of  Rochester. 
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English  and  American  Administration 

of  Justice 


BY  HARVEY  F.  REMINGTON. 

of  the  Rockeiter  ( N.  Y.)  Bar 


0  much  has  been  said 
about  the  superiority 
of  English  criminal 
procedure  of  late,  so 
many  articles  have 
been  written  lauding 
the  celerity  of  proce- 
dure in  English  courts, 
so  many  lengthy  edi- 
torials have  been  penned  along  this  line, 
anent  the  Crippen  trial,  one  might  easily 
come  to  the  conclusion,  upon  this  discus- 
sion alone,  that  criminal  trials  in  the 
United  States  were  conducted  solely  in 
the  interests  of  wealthy  offenders ;  that 
it  was  largely  the  aim  of  criminal  practi- 
tioners and  prosecuting  attorneys  to  se- 
cure delay  for  offenders  of  all  classes, 
and  that  these  delays  were  measured 
by  the  culprit's  bank  account  or  circle 
of  friends. 

It  seems  to  me  that  in  making  a  com- 
parison between  English  and  American 
procedure,  sight  has  been  lost  of  the  fact 
that  conditions  in  England  are  wholly 
different  from  those  in  this  country. 
Great  Britain  and  Ireland  contain  less 
square  miles  than  the  state  of  New  Mex- 
ico, and  less  than  one  half  of  the  area 
of  Texas.  The  distance  from  the  most 
remote  hamlet  in  Great  Britain  to  Lon- 
don is  about  600  miles,  being  less  than 
the  distance  from  Boston  to  Pittsburg. 
This  country  was  discovered  in  1492,  and 
the  population  of  the  original  thirteen 
colonies  at  the  time  of  the  Revolution, 
less  than  one  hundred  and  forty  years 


ago,  was  about  3,000,000.  What  is  now 
Great  Britain  and  Ireland,  at  the  same 
time  had  thrice  that  number  of  inhabit- 
ants ;  now  her  population  of  40,000,000  is 
doubled  by  our  own.  Her  courts  had 
been  in  existence  for  centuries  prior  to 
that  time,  and  the  changes  in  procedure 
from  that  day  to  this  have  not  been  many 
or  varied. 

If  we  grant  that  her  administration  of 
justice  is  more  simple  and  expeditious 
than  our  own,  she  ought  to  excel  us  by 
reason  of  such  a  long  experience. 

We  cannot  expect  perfection  in  all 
things,  let  alone  the  administration  of 
justice  in  a  country  made  up  of  the  cos- 
mopolitan population  gathered  here, — 
such  as  exists  in  no  other  country ;  and 
yet,  notwithstanding  all  of  these  things, 
I  assert  that  property  rights,  personal 
rights,  and  the  rights  of  the  state  arc  as 
amply  and  fully  protected  under  the 
Stars  and  Stripes  as  under  any  flag. 

No  country  has  such  complex  and  va- 
ried problems  to  cope  with  as  the  United 
States.  Conditions  arising  by  reason  of 
the  heavy  tide  of  immigration  from  all 
countries,  including  Gentiles,  Jews, 
Greeks,  Turks,  Mohammedans,  those  of 
all  religions  and  those  with  none,  those 
coming  to  promulgate  Socialistic  doc- 
trines, the  perplexing  Chinese  and  Jap- 
anese questions  in  the  West,  the  aboli- 
tion of  slavery,  the  rights  of  the  trusts, 
the  organization  and  rise  of  federations 
of  labor, — have  raised  perplexing  ques- 
tions which  have  demanded  the  atten- 
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tion,  more  or  less,  of  the  criminal  arm  of 
the  law. 

It  seems  to  me  that  the  Crippen  Case 
has  received  undue  prominence,  and  is 
there  not  the  faintest  suspicion  that 
Cousin  John  thought  that  this  might  be 
an  opportune  time  to  impress  upon 
Americans  that  there  was  no  dallying 
with  English  justice,  and  that  the  case 
of  a  former  American  subject  who  had 
been  guilty  of  a  foul  crime  would  be  an 
excellent  one  in  which  to  furnish  an  ob- 
ject lesson? 

The  limits  of  this  article  will  not  per- 
mit of  the  publishing  of  the  array  of  sta- 
tistics that  could  be  presented  of  the 
work  performed  by  the  judges  of  our 
courts  as  compared  with  the  work  of 
the  judges  of  English  courts,  and  which 
establish  the  fact  that  our  judges  do 
far  more  work  for  a  much  less  compen- 
sation than  the  English  Judiciary.  I 
should  like  to  refer  those  curious  to 
know  to  a  well-tempered  criticism  of  an 
article  appearing  in  the  North  American 
Review  of  August,  written  by  Judge 
(iemmill  of  Chicago,  reviewing  an  article 
by  Professor  J.  VV.  Garner  in  the  North 
American  Review  of  the  previous  Janu- 
ary. This  article  cites  many  instances 
of  severe  punishment  for  trivial  offenses, 
and  the  miscarriage  of  justice  in  Eng- 
lish courts,  for  brutal  crimes.  I  will  cite 
but  one  instance  quoted  by  Judge  Gem- 
mill,  inasmuch  as  this  relates  to  a  brutal 
murder. 

"On  March  5,  1908,  one  Dyson  bru- 
tally beat  and  murdered  his  daughter. 
He  was  tried,  convicted,  and  sentenced 
to  ten  years  of  penal  servitude.  The 
Court  of  Appeals  quashed  the  conviction 
because  the  trial  judge  misdirected  the 
jury  upon  a  technical  point.  There  was 
no  doubt  of  the  prisoner's  guilt,  but  he 
escaped  all  punishment." 

Would  nut  those  who  champion  celer- 
ity in  the  conduct  of  criminal  procedure 
prefer  that  a  criminal  should  stand  a  sec- 
ond or  even  a  third  trial,  rather  than 
have  him  turned  loose  upon  society 
through  a  technicality? 

The  procedure  in  English  courts  did 
not  prevent  Messrs.  Gaynor  and  Greene 
from  holding  American  officers  at  bay  in 
the  Dominion  of  Canada  for  many 
months,  several  years  since. 


The  popular  notion  with  reference  to 
the  administration  of  criminal  justice  in 
England  has  been  that  cases  were  con- 
ducted with  dignity  and  decorum,  and 
that  it  was  impossible  to  railroad  an  of- 
fender to  prison ;  but  now  one  would 
think,  from  the  comment  concerning  the 
Crippen  trial,  that  the  moment  an  offend- 
er committed  an  offense  he  would  prob- 
ably commence  serving  punishment  for 
his  crime  within  a  few  weeks  after  in- 
dictment. 

Legal  procedure  suitable  for  a  mon- 
archy will  not  suit  the  needs  of  a  repub- 
lic. The  first  to  resent  what  appears  to 
be  the  autocratic  powers  of  the  English 
judge  would  be  those  who  advocate  such 
procedure;  they  desire  to  tinker  with 
present  methods,  and  introduce  innova- 
tions which  our  fathers  decided  were  not 
wise  for  liberty-loving  Americans.  Our 
forefathers  laid  down  broad  principles 
in  adopting  the  Constitution,  and,  as  At- 
torney General  Wickcrsham  pointed  out 
recently  in  an  after-dinner  speech  at  the 
New  York  liar  Association  at  Syracuse, 
the  tendency  of  Constitution  builders  of 
the  present  day  is  to  so  curb  legislative 
bodies  that  they  are  practically  automa- 
tons. It  seems  to  me  that  one  of  the 
reasons  for  the  wonderful  development 
and  growth  of  this  country  has  been  the 
fact  that  under  our  Federal  and  State 
Constitutions  our  legislative  bodies  were 
given  wide  latitude  in  framing  laws,  and 
this  discretion  has,  as  a  rule,  been  so 
wisely  exercised  as  to  develop,  and  not 
hamper,  the  progress  of  a  state  or  the 
nation.  It  is  true  that  abuses  arc  sure 
to  crop  out  under  Constitutions  so 
framed,  but  I  submit  that  they  are  no 
greater  than  the  evils  which  result  from 
a  too  rigid  restriction  of  legislative  pow- 
ers. I  confidently  assert  that  our  laws 
keep  pace  with,  and  possibly  are  a  little 
ahead  of,  public  sentiment;  in  other 
words,  we  have  what  the  public  demands. 

In  a  generation,  under  the  guiding 
hands  of  those  discerning  the  needs,  and 
in  accord  with  the  will  of  the  people, 
great  reforms  have  been  brought  about 
in  America  in  legal  procedure.  No- 
where has  a  poor  man  so  good  an 
opportunity  to  secure  a  vindication  of 
his  rights.  Our  appellate  courts  con- 
sider and  pass  upon  trivial  claims  at  the 
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Lord  Justice  Buckley.  Lord  Chief  Justice  Alverstone,  Lord  Justice  Kennedy. 


behest  of  litigants  of  very  limited  means, 
and  a  person  without  means  can  prose- 
cute or  defend  an  action  as  a  poor  per- 
son. A  criminal  can  have  counsel  as- 
signed to  his  defense  in  almost  any  ju- 
risdiction of  the  I'nited  States;  almost 
every  practitioner  performs  work  gratui- 
tously and  ungrudgingly  for  clients  when 
Called  upon;  chivalric  defense  of  the 
rights  of  the  oppressed,  whether  a  re- 
tainer is  in  sight  or  not,  is  and  will  con- 
tinue to  be  a  characteristic  of  most  law- 
yers. 

It  is  our  proud  boast  that  we  are  all 
equal  before  the  law,  and  we  do  not  want 
these  rights  abridged.  The  people  are 
entirely  competent  and  can  be  depended 
upon  to  pass  upon  questions  of  reform 
in  procedure  as  they  arise  from  time  to 
time.  Do  the  advocates  of  the  English 
methods  think  there  are  no  cases  of  Jarn- 
dyce  vs.  Jarndyce  still  slumbering  in 
chancery  ? 

I  have  attended  the  sessions  of  the 
highest  tribunals  in  many  countries,  and 
many  court  sessions  in  England,  and 


have  never  seen  courts  of  justice,  from 
highest  to  lowest,  conducted  with  such 
decorum  and  dignity  as  we  find  in  our 
American  courts  of  record,  and  especial- 
ly in  those  of  the  state  of  New  York  and 
the  United  States  courts.  For  one  thing, 
I  have  never  known  of  an  actress  hav- 
ing been  invited  to  sit  beside  the  pre- 
siding judge,  as  in  the  Crippen  Case,  or 
tickets  of  admission  issued  to  the  fa- 
vored who  desired  to  sec  the  exhibition. 
It  is  true  that  in  important  criminal 
trials  the  maudlin  and  curious  will  flock- 
in  large  numbers,  but  that  is  true  of 
society  everywhere. 

Under  the  English  system  the  Lord 
Chief  Justice  of  England  presides  in 
civil  or  criminal  trials,  with  or  without 
a  jury.  There  may  be  good  reason  why 
this  should  be  so,  but  here  we  would 
think  it  a  little  incongruous  were  Qiief 
Justice  White  or  Chief  Judge  Cullcn  to 
preside  at  a  murder  trial.  With  many 
of  the  English  judges  an  effort  to  be 
facetious  in  trials  at  the  expense  of  wit- 
nesses or  counsel  is  noticeable,  strongly 
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Sir  Albert  de  Rutzer.  ike  preadins  m«i|i»ir»t<-.  on  the  left,  next  to  Kim  Sit  WiDwm  Gilbert  and  Sir  Melville  M»cn«i«ghton. 


reminding  one  of  Mr.  Justice  Starling, 
who  presided  at  the  famous  trial  of  Bar- 
dell  vs.  Pickwick. 

A  well-appointed  court  room  and  a 
court  house  furnished  in  good  taste,  and 
the  presence  of  courteous  attendants,  aid 
materially  in  upholding  the  dignity  of 
our  courts.  To  one  who  has  visited  the 
court  rooms  in  England,  the  vast  su- 
periority of  the  surroundings  of  Ameri- 
can court  rooms  must  strongly  appeal. 
We  find  few  court  rooms  in  the  United 
States  that  seem  as  cramped  and  stuffy 
as  most  of  those  in  London.  Many  of 
them  do  not  seem  to  be  much  larger 
than  20  x  20  feet,  and  are  poorly  venti- 
lated, dark,  and  grimy.  Contrast  this 
with  the  court  rooms  known  to  the  read- 
er, found  in  the  county  seat  of  almost 


any  county, — especially  in  the  older 
states. 

No  man  lives  who  is  wise  enough  to 
devise  a  perfect  judicial  system,  and  he 
must  be  a  genius  who  will  present  a 
system  which  would  work  smoothly  both 
in  Montana  and  Massachusetts.  The 
personnel  of  the  Bench  and  the  Bar  is 
of  far  more  importance  than  any  system 
of  procedure.  The  efforts  President 
Taft  is  making  to  strengthen  the  United 
States  courts  will  do  more  in  the  next 
decade  to  improve  present  conditions 
than  the  experiments  the  visionary  would 
have  us  make  in  fashioning  our  proced- 
ure after  that  of  England  or  some  other 
country.  We  are  living  in  an  age  that 
demands  the  best,  and  the  solution  of 
problems  as  they  arise  will  be  safely  and 
sanelv  met  at  home. 
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T  the  annual  banquet  of 
the  New  York  State  Bar 
Association,  held  recently 
at  Syracuse,  a  special  com- 
mittee on  the  commitment 
and  discharge  of  the  crimi- 
nal insane  proposed  the 
enactment  of  a  statute 
providing:  "If,  upon  the 
trial  of  any  person  accused 
of  any  offense,  it  ap- 
pears to  the  jury,  upon  the  evidence,  that 
such  person  did  the  act  charged,  but  was  at 
the  time  insane,  so  as  not  to  be  responsible 
for  his  actions,  the  jury  shall  return  a  special 
verdict,  'Guilty,  but  insane;'  and  thereupon  the 
court  shall  sentence  such  person  to  confine- 
ment in  a  state  asylum  for  the  criminal  insane 
for  such  term  as  he  would  have  had  to  serve 
in  prison  but  for  the  finding  of  insanity ;  and 
if,  upon  the  expiration  of  such  term,  it  shall 
appear  to  the  court  that  such  person  is  still 
insane,  his  confinement  in  such  asylum  shall 
continue  during  insanity;  and,  further,  when 
such  a  verdict  of  'Guilty,  but  insane,'  is  re- 
turned in  a  case  where  the  penalty  for  the  ver- 
dict of  guilty  against  a  sane  person  is  death, 
such  sentence  for  the  insane  person  thus  found 
guilty  shall  be  for  life;  but  in  all  cases  the 
governor  shall  have  the  power  of  pardon,  after 
such  inquiry  a*  he  may  see  fit  to  institute  upon 
the  question  whether  it  will  be  safe  to  the  pub- 
lic to  allow  such  a  person  to  go  at  large. 

The  purpose  of  the  proposed  statute  is  to 
remedy  and  prevent  sham  pleas  of  insanity  in 
homicide  and  other  cases,  which,  at  times,  have 
been  very  prevalent. 

The  state  of  Washington,  a  short  time  ago, 
made  an  effort  to  accomplish  the  same  object, 
and  has  proceeded  much  further  than  has  New 
York.  Rut  when  New  York  proceeds,  let  its 
hope  that  she  will  proceed  less  disastrously. 
Washington  enacted  a  statute  in  1<X)9.  provid- 
ing: "It  shall  be  no  defense  to  a  person 
charged  with  the  commission  of  a  crime,  that 
at  the  time  of  its  commission  he  was  unable, 
by  reason  of  his  insanity,  idiocy,  or  imbecility, 
to  comprehend  the  nature  and  quality  of  the 
act  committed,  or  to  understand  that  it  was 
wrong;  or  that  he  was  afflicted  with  a  morbid 
propensity  to  commit  prohibited  acts;  nor  shall 
any  testimony  or  other  proof  thereof  be  ad- 
mitted in  evidence."1  This  statute  went  down 
in  collision  with  the  two  constitutional  prin- 
ciples which  have  been  made  a  part  of  the 


1  Wash.  Law* 
Code,  |  ::59. 


1909,   p.    891,    f    7,   Rem.   &  Bat 


Constitutions  of  nearly,  if  not  quite,  every 
state  in  the  United  States,  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,"  and  that  "the 
right  of  trial  by  jury  shall  remain  inviolate." 

This  enactment  conflicted  with  the  "with- 
out due  process  of  law"  principle  on  the  theory 
that  the  sanity  of  the  slayer  at  the  time  of  the 
act  goes  to  make  up  his  guilt,  as  well  as  the 
physical  commission  of  the  act.  If,  at  the 
time,  he  was  insane  to  the  extent  that  he  could 
not  comprehend  the  nature  and  quality  of  the 
act  in  question,  how  can  it  be  said  to  be  his  act, 
and  why  is  not  a  prohibition  to  make  this  de- 
fense a  denial  of  "due  process  of  law?"  And 
it  conflicted  with  "the  right  of  trial  by  jury 
shall  remain  inviolate,"  because  it  was  "in- 
violate" at  the  time  the  Constitution  was  en- 
acted.8 

New  York,  however,  has  not  attempted  as 
much,  and  apparently  what  is  suggested  is 
within  constitutional  limits.  Under  its  pro- 
posed provision,  the  previous  methods  of  pros- 
ecution, trial,  and  conviction  arc  unchanged. 
The  change  is  made  in  the  disposition  of  the 
offender  after  a  verdict  of  "guilty,  but  insane." 
The  procedure  to  ascertain  guilt  or  innocence, 
or  sanity  or  insanity,  will  be  unchanged.  Prob- 
ably the  only  criticism  of  the  proposed  law 
would  be  that,  in  view  of  the  almost,  if  not 
quite,  universal  existence  of  the  principle  that 
sanity,  at  least,  to  the  extent  of  being  able  to 
comprehend  the  nature  of  the  act  in  question, 
is  a  necessary  ingredient  of  crime,  the  pre- 
scribed verdict  of  "guilty,  but  insane,"  might 
be  regarded  as  equivalent  to  "guilty,  but  inno- 
cent." Rut  this  would  be  a  mere  play  on 
words;  the  intent  is  clear,  and  no  one  could  be 
milled.  This  gives  rise  to  an  inquiry  and  spec- 
ulation as  to  what  now  is  the  status  of  the 
criminal  insane,  and  what  would  it  be  were  the 
proposed  New  York  law  enacted. 

Criminal  responsibility  generally. 

Under  existing  statutes  and  rules  it  may  be 
stated  generally  that  a  person  who  commits  a 
crime  acting  under  the  impulse  of  mental  dis- 
ease is  not  criminally  responsible  therefor.8 

8  Stale  v.  Strasburg  (Wash.)  110  Pac.  1020.  This 
case  is  set  forth,  with  the  individual  opinion  of 
each  judge  printrd,  in  an  article  on  "Insanity,  a 
Defense,     in  3  Lawyer  tt  Banker,  362. 

8  Hite  v.  Sims.  94  Ind.  333;  Lilly  v.  People.  148 
III.  467,  36  N.  E.  95;  State  v.  Mcwherter.  46  Iowa, 
88;  Abbott  v.  Com.  107  Ky.  624,  SS  S.  W.  196; 
State  v.  Jones,  50  N.  II.  369.  9  Am.  Rep.  242:  Walk- 
er v.  People.  88  N.  V.  86:  C.iebel  v.  State,  28  Tex. 
\PP.   151,  12  S.  W.  S91. 
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A  person  of  insane  mind  is  not  subject  to  pun- 
ishment for  his  criminal  acts*  his  insanity  be- 
ing deemed  an  excuse  whenever  it  is  the 
efficient  cause  of  a  criminal  act.6  And  this  is 
true  though  the  insanity  was  brought  on  by  the 
vices  of  the  party  himself.6  Criminal  acts 
from  malice,  and  not  from  insanity,  are  pun- 
ishable, though  the  mind  of  the  person  commit- 
ting them  was  so  affected  as  to  avoid  his  acts 
in  a  civil  case,  as  those  of  a  lunatic.7  And 
mental  disorders  cannot  be  regarded  as  evi- 
dence of  insanity  which  will  confer  immunity 
from  punishment  unless  they  are  caused  by, 
or  result  from,  disease  or  lesion  of  the  brain.' 
And  the  unsoundness  of  mind  must  have  been 
the  cause  of  the  crime,9  and  it  must  have  been 
so  excessive  as  to  overwhelm  reason,  con- 
science, and  judgment.10  So,  the  unsoundness 
of  mind  which  will  excuse  from  criminal  re- 
sponsibility must  be  the  result  of  mental  dis- 
ease, as  distinguished  from  weakness  or  pas- 
sion,11 and  the  depression  following  physical 
illness,  such  as  takes  place  ordinarily  with  men 
possessing  fair  average  mental  powers,  cannot 
be  regarded  as  insanity  which  will  excuse 
crime;18  nor  is  mere  weakness  of  mind;1*  nor 
docs  bad  education  or  bad  habits  excuse 
crime  ;14  or  the  fact  that  the  person  is  of  a 
low  order  of  intellect.1*  And  the  fact  that  a 
man  is  deaf  and  dumb  docs  not  render  him  ir- 
responsible for  criminal  acts  ;18  nor  is  crime 
excused  because  committed  under  the  influence 
of  fear  and  excitement,17  or  jealousy.1'  And 
mere  frenzy  or  ungovernable  passion,  however 
furious,  is  not  insanity  which  will  excuse 
crime.19  And  the  rule  is  the  same  though  it 
temporarily  dethrones  reason,  or  for  the  time 
being  controls  the  will,  where  the  inability  to 

4  State  v.  Miller.  7  Ohio  N.   P.  458. 

5  Lilly  v.  People,  148  III.  467.  36  N.  E.  95;  State 
v.   Tones  and   Slate  v.   Miller,  supra. 

6  Cluck  v.  State.  40  Ind.  263;  State  v.  Erb,  74 
Mo.  199. 

7  R.  v.  Tuth,  1  Wheeler.  C.  C.  52,  note. 

•  Guntcr  v.  State.  83  Ala.  96.  3  So.  600. 

9  LTnited  States  v.  Faulkner,  35  Fed.  730;  Con- 
way v.  State.  118  Ind.  4R2,  21  N.  E.  285;  State  v. 
Hock.lt.  70  Iowa,  442,  30  N.   W.  742. 

10  State  v.  Murray.  11  Or.  413,  5  Pac.  55;  Gra- 
ham v.  State.  102  (la.  650,  29  S.  E.  584;  Com.  v. 
Wireback.    190    Pa.   138,  70  Am.   St.   Rep.  625,  42 

U  People  v.  Durfce.  62  Mich.  487.  29  N.  W.  109. 

18  Goodwin  v.   State,  96  Ind.  550. 

18  People  v.  Hurley,  8  Cal.  390;  Conway  v.  State. 
118  Ind.  482.  21  N.  E.  285;  Studstill  v.  State,  7 
Ca.  2;  Fituiatrick  v.  Com.  81  Ky.  357;  Newcomb 
v.  State.  37  Miss.  385;  State  v.  Palmer,  16]  Mo. 
152.  61  S.  \V.  651;  Anderson  v.  State.  2S  Neb. 
=  50.  41  N,  W.  357;  Xevltng  v.  Com.  98  Pa.  323; 
State  v.  Alexander.  30  S.  C.  74.  14  Am  St.  Rep. 
879,  8  S.  E.  440:  Nelson  v.  State.  43  Trx.  Crim. 
Rep.   553.  67  S.   W.  320. 

14  United  States  v.  Cornell.  2  Mason,  91,  Fed. 
Ca*   No.  14.868. 

16  Powell  v.  State.  37  Tex.  348;  Fitzpatrick  v. 
Com.  supra. 

16  R.  v.  Whitfield.  3  Car.  &  K  121. 

17  People  v.  Hurley,  supra;  Willis  v.  People.  32 
N.  Y.  715. 

18  An/man  v.  State,  123  Ind.  347,  8  L  R.A.  33,  24 
N.  R.  1-3;  People  v.  Foy.  138  N.  Y.  664,  34  N.  E. 

396. 

19  R.-llinn  v.  State.  54  Ark.  588,  16  S.  W.  658; 
AaaiMII  v.  State,  supra;  Fitrpatrick  v.  Com.  81  Ky. 
3S7;  People  v.  Finlev.  38  Mich.  482:  State  v. 
Brooks,  23  Mont.  146.  57  pac.  1038;  People  v.  Foy. 
supra:  Lynch  v.  Com.  77  Pa.  205,  1  Am.  Crim.  Rep. 
283;  United  States  v.  Cornell.  2  Mason.  91.  Fed. 
Cas.  No.  14.8o8. 


control  it  arises  from  passion,  and  not  from 
insanity.80  When  the  conduct  of  a  person  is 
influenced  by  anger,  malice,  love  of  gain,  or 
a  heart  bent  on  mischief,  as  distinguished  from 
insanity  produced  by  the  visitation  of  God,  he 
is  responsible  for  his  acts.81  And  mere  mental 
depravity  is  not  insanity  in  a  legal  sense,88 
neither  is  eccentricity,  idocy,  or  hypochondria, 
insanity  which  will  excuse  crime88  The  insan- 
ity which  will  excuse  crime  must  be  not  the 
mere  impulse  of  passion,  or  idle  frantic  humor, 
but  an  absolute  dispossession  of  the  free  na- 
tural agencies  of  the  mind,84  though  it  need 
not  be  furious  and  manifested  alike  on  all  sub- 
jects.8* 

General  mania  and  idiocy. 

The  rule  was  laid  down  in  the  early  history 
of  the  common  law,  that  to  be  exempt  from 
criminal  responsibility,  one  must  have  been  at 
the  time  so  deprived  of  his  understanding  and 
memory  as  not  to  know  what  he  was  doing 
more  than  an  infant  or  wild  beast ;  80  but  this 
rule  has  become  obsolete  with  reference  to 
idiocy  or  imbecility,  and  the  rule  of  the  capac- 
ily  of  a  fourteen-year-old  child  has  been  ex- 
pressly repudiated.87  So.  the  presence  or  ab- 
sence of  a  delusion  has  been  stated  to  be  the 
true  test  of  the  presence  or  absence  of  insan- 
ity, the  absence  of  delusion  being  a  character- 
istic of  a  sound  mind.88  But  the  rule  that  the 
presence  or  absence  of  delusion  cannot  be  said 
to  be  the  only  legal  test  as  a  rule  of  law  has 
been  adopted  in  civil  cases.89  And  delusion, 
though  not  a  test,  or  not  the  sole  test,  is  evi- 
dence of  insanity.80  Likewise,  some  of  the 
cases  have  adopted  the  rule  that  the  test  of 

80  Williams  v.  Slate.  50  Ark.  517,  9  S.  W.  S: 
Stale  v.  Stickley.  41  Iowa,  232;  People  v.  Morti- 
mer. 48  Mich.  39.  II  N.  W.  776. 

11  Com.  v.  Farkin.  2  Clark  (Pa.)  20R. 

28  Goodwin  v.  State.  96  Ind.  550;  Com.  v.  Van 
Horn.  188  Pa.  143.  41  Atl.  469. 

28  Hawe  v.  State.  11  Neb.  537,  38  Am.  Rep.  375. 
10  N.  W.  452;  State  v.  Shippey.  10  Minn.  223,  Gil. 
178.  88  Am.  Dec.  70;  Sindram  v.  People,  1  N.  Y. 
Crim.  Rep.  448;  Com.  v.  Cleary,  148  Pa.  26,  23 
Atl.  1110;  Johnson  v.  State.  100  Tenn.  254.  45  S. 
W.  4.16;  United  States  v.  Young,  25  Fed.  710;  R. 
v.   Vaughan.   1   Cox.  C.  C.  80. 

84  People  v.  Carnel.  2  Edm.  Scl.  Cas.  200;  Hoover 
v.  State.  161  Ind.  348.  68  N.  E.  591;  Com.  v.  Mos- 
ler,  4  Pa.  264. 

85  United  State*,  v.  Faulkner.  35  Fed.  730. 

86  Arnold  s  Case,  16  How.  St.  Tr.  764.  Hargrave. 
St.  Tr.  322. 

27  Rodger*  v.  State  (Tex.  Crim.  Rep.)  28  S.  W. 
685.  In  State  v.  Richirds,  39  Conn.  591,  however, 
the  court  thought  that  imbeciles  ought  not  to  be 
held  criminally  accountable  unless  they  have  '  ca- 
pacity equal  to  that  of  ordinary  children  of  four- 
teen years  of  age.  with  the  qualification  that  the 
comparison  should  be  restricted  to  the  matter  of 
appreciating  right  and  wrong,  and  the  consequences 
of  the  act,  and  that  the  child  taken  as  a  standard 
should  be  one  in  humble  life,  with  only  ordinary 
training;  but  the  court  finally  submitted  the  whole 
matter  to  the  jury,  requiring  it  to  say  whether 
the  defendant  had  such  knowledge  of  right  and 
wrong,  and  such  appreciation  of  the  consequences 
and  effects  of  his  acts,  as  to  be  a  proper  subject  for 

P  l28r"mnv-.  Meredith.  17  Phila.  90:  Hadfield's  Case. 
27   How.   St.  Tr.  1282. 

19  Denson  v.  Reazley.  34  Tex.  191:  Manhattan  L. 
Ins.  Co.  v.  Rroitghton.  109  U.  S.  121,  27  L.  ed. 
878.  3  Sup.  Ct.  Rep.  99. 

80  Com.  v.   Meredith.  14  W.  N.  C  188. 
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criminal  responsibility  is  the  mental  ability 
to  discriminate  between  abstract  right  and 
wrong,  criminal  responsibility  existing  where 
there  is  sufficient  mental  capacity  to  know  right 
from  wrong.81  And  one  who  has  not  such 
capacity  is  not  a  proper  subject  of  punishment 
for  criminal  acts.**  This  rule,  too,  though  at 
one  time  well  supported,  has  been  generally, 
if  not  universally,  superseded  by  other  rules, 
notably  the  one  immediately  following. 

The  prevailing  modern  rule,  which  is  fast 
becoming  universal,  is  to  test  the  capacity  to 
distinguish  between  right  and  wrong  in  the 
concrete  instead  of  the  abstract,  as  having  ref- 
erence to  the  particular  act  in  question,  the 
test  question  being  whether  the  accused  was 
capable  of  distinguishing  between  right  and 
wrong  with  respect  to  the  particular  act  which 
he  committed.1"  Under  it  insanity  which  will 
excuse  a  criminal  act  must  amount  to  a  de- 
rangement so  great  as  to  .obliterate  the  sense 
of  right  and  wrong  as  to  the  particular  act 
done,  at  the  time  of  its  performance,84  or  as  to 
render  the  party  unconscious  that  in  doing  the 
particular  act  he  was  committing  a  crime.85 
The  ability  to  distinguish  between  moral  good 
and  evil,  as  distinguished  from  legal  good  and 
evil,  has  been  asserted  as  a  test.86  But  the 
modern  rule  would  seem  to  require  an  absence 
of  knowledge  that  the  act  was  wrong,  either  in 

81  Bcasley  v.  State,  SO  Ala.  149.  20  Am.  Rep.  292; 
Brinkley  v.  State,  58  Ga.  296;  Hornish  v.  People, 
142  III.  620.  32  N.  E.  677,  18  L.R.A.  237;  Conway 
v.  State,  118  Ind.  482,  21  N.  E.  285;  Cunningham 
v.  State.  56  Miss.  269.  31  Am.  Rep.  360;  State  v. 
Rcdcmcier.  "1  Mo.  173,  36  Am.  Rep.  462;  Kurgo  v. 
State.  26  Neb.  639,  42  N.  W.  701;  Walker  v.  Peo- 
pie.  88  N.  Y.  86,  affirming  1  N.  Y.  Crim.  Rep.  7; 
Ncvling  v.  Cora.  98  Pa.  323;  Giebel  v.  State,  28 
Tex.  App.  151.  12  S.  YV.  591. 

M  United  State*  v.  Slums,  6  McLean,  122,  Fed. 
Cas.  No.  16,286;  Anderson  v.  State,  42  Ga.  9;  Hays 
v.  Com.  17  Ky.  L,  Rep.  1147,  33  S.  W.  1104;  Wil- 
lis v.  People.  32  N.  Y.  715;  Com.  v.  Winncmore.  1 
Brcwst.   (Pa.)  356. 

88Lide  v.  State.  133  Ala.  43,  31  So.  953;  State 
v.  Barthlcman.  120  Cal.  7,  52  Pac  112;  Taylor  v. 
State,  105  Ga.  746,  31  S.  E.  764;  State  v.  Mowry, 
37  Kan.  369,  15  Pac.  282;  Abbott  v.  Com.  107  Ky. 
624,  55  S.  W.  196;  State  v.  Knight,  95  Me.  467. 
50  Atl.  276.  55  L.R.A.  373;  State  v.  Redcmcicr,  71 
Mo.  173.  36  Am.  Rep.  462;  Knights  v.  State,  58 
Neb.  225.  76  Am.  St.  Rep.  78.  78  N.  W.  508;  Peo- 
ple v.  Krist,  168  N.  Y.  19.  60  N.  E.  1057;  State  v. 
Spivey.  132  N.  C.  989.  43  S.  E.  475;  Blackburn  v. 
State.  23  Ohio  St.  146;  Maas  v.  Territory,  10  Okla. 
714,  63  Pac.  960.  53  L.R.A.  814;  Com.  v.  Lutz.  10 
Kulp.  234;  State  v.  Mcintosh,  39  S.  C.  97.  17  S. 
E.  446;  Johnson  v.  State.  100  Tenn.  254,  45  S.  W. 
436;  Evers  v.  State,  31  Tex.  Crim.  Rep.  318,  37 
Am.  St.  Rep.  811,  20  S.  W  744,  18  L.R.A.  421; 
People  v.  Calton,  5  Utah,  451.  16  Pac  902;  Vance 
v.  Com.  2  Va.  Ca*.  132;  Eckcrt  v.  State,  114  Wis. 
160.  89  N.  W.  826;  Youtscy  v.  United  States,  38 
C.  C.  A.  562,  97  Fed.  937;  R.  v.  Layton,  4  Cox,  C. 
C.  149. 

34  McAllister  v.  State,  17  Ala.  434,  52  Am.  Dec. 
180:  Marceau  v.  Travelers'  Ins.  Co.  101  Cal.  338, 
35  Pac.  856,  36  Pac.  813;  Hornish  v.  People,  142 
III.  620,  32  N.  E.  677.  18  L.R.A.  237;  State  v. 
Wright,  134  Mo.  404,  35  S.  W.  114S;  People  v. 
Montgomery.  13  Abb.  Pr.  N.  S.  207;  State  v.  Al- 
exander.  30  S.  C.  74,  14  Am.  St.  Rep.  879,  8  S. 
E.  440;  Giebel  v.  State.  28  Tex.  App.  151,  12  S. 
W.  591;  R.  v.  OfTord.  5  Car.  &  P.  168. 

85  McAllister  v.   State,  supra. 

SSKinloch's  Case.  25  How.   St.  Tr.  997. 


a  moral  or  a  legal  sense,  in  order  to  relieve 
from  criminal  responsibility.87 

The  rule  has  been  quite  extensively  adopted 
and  seems  to  be  growing  in  favor,  making  the 
capacity  to  understand  the  nature,  character, 
and  consequences  of  the  alleged  criminal  act 
a  test  of  criminal  responsibility  therefor,  hold- 
ing that,  to  be  effectual  as  a  defense,  insanity 
must  be  such  as  to  render  the  accused  uncon- 
scious of  such  nature,  character,  and  conse- 
quences.88 And  a  person  would  be  criminally 
responsible  if  he  had  sufficient  mind  to  be  con- 
scious of  what  he  was  doing,89  but  it  is  fre- 
quently regarded  as  necessary  that  the  accused 
should  not  only  be  incapable  of  knowing  the 
nature  and  character  of  the  act,  but  also  that 
he  should  be  without  capacity  to  distinguish 
between  right  and  wrong  with  reference  to  it, 
the  question  being  w  hether  he  had  sufficient  use 
of  his  reason  to  understand  the  nature  and 
character  of  the  act,  and  know  that  it  was 
wrong  for  him  to  commit  it.40  As  thus  modi- 
fied, the  rule  is  nearly  the  same  as  the  rule  that 
responsibility  depends  upon  the  knowledge  of 
right  or  wrong  of  the  criminal  act  in  question, 
and  under  it,  one  who  is  laboring  under  mental 
disease  to  such  an  extent  that  he  does  not 
know  what  he  is  doing,  or  that  he  is  doing 
wrong,  is  not  criminally  responsible.*1  but  he  is 
criminally  responsible  if  he  has  reason  and 
capacity  sufficient  to  enable  him  to  distinguish 
between  right  and  wrong,  and  understand  the 
nature  of  bis  acts,  and  his  relation  to  the  party 
injured,48  and  sufficient  mental  power  to  apply 
that  knowledge  to  his  own  acts.48  Many  of 
the  cases  put  the  question  of  knowledge  of 
right  and  wrong,  and  that  of  capacity  to  know 
the  nature  of  the  act,  in  the  alternative,  holding 
the  test  of  criminal  responsibility  to  be  whether 
the  accused,  at  the  time  of  committing  the  act 
in  question,  was  laboring  under  such  incapacity 

•7  McAllister  v.  State,  supra;  People  v.  Pico,  62 
Cal.  SO;  Choice  v.  State.  31  Ga.  424;  State  v. 
Mowry.  37  Kan.  369,  15  Pac.  282;  Com.  v.  Rog- 
ers. 7  Met.  500,  41  Am.  Dec.  458;  Willis  v.  Peo- 
ple. 32  N.  Y.  715;  Blackburn  v.  State,  23  Ohio  St. 
146;  Com.  v.  Sayrcs.  12  Phila.  553;  State  v.  Mc- 
intosh. 39  S.  C  97,  17  S.  E.  446;  R.  v.  Town- 
lev.   3   Post.  &  F.  839. 

88  State  v.  Gut,  13  Minn.  343.  Gil.  315;  Hum- 
phreys v.  State,  45  Ga.  190;  Hoover  v.  State,  161  Ind. 
348,  68  N.  E.  591;  O'Brien  v.  People.  36  N.  Y. 
276;  State  v.  Rrandon,  S3  N.  C.  (8  Jones,  L.)  463; 
Rcvi.ir  v.  State.  82  Wis.  295,  52  N.  W.  84. 

»  Brown  v.  Com.  78  Pa.  122;  State  v.  Swift,  57 
Conn.  496,  18  Atl.  664-  Com.  v.  Jones,  1  Leigh. 
612;  R.  v.  Townley,  3  K>st.  &  F.  839. 

40Guitcau's  Case.  10  Fed.  161;  State  v.  O'Neil. 
51  Kan.  651.  32  Pac.  287,  24  L.R.A.  555;  State  v. 
Rcdrmeicr.  71  Mo.  173.  36  Am.  Rep.  462;  Mackin 
v.  State,  59  X.  T.  L.  495,  36  Atl.  1040;  Walker  v. 
People,  26  Hun,  67;  State  v.  Potts,  100  N.  C.  457. 
6  S.  E.  657;  Davis  v.  United  States.  165  U.  S.  373. 
41  L.  ed.  750,  17  Sup.  Ct.  Rep.  360;  R.  v.  Doody. 
6  Cox,  C.  C.  463. 

41  (iuiteau's  Case,  supra;  State  v.  Zorn,  22  Or. 
591.  30  Pac.  317;  Com.  v.  Bczek,  168  Pa.  603,  32 
Atl.  109:  R.  v.  Arnold,  16  How.  St.  Tr.  695. 

4J  State  v.  West,  Houst.  Crim.  Rep.  (Del.)  371; 
State  v.  O'Neil,  supra:  Spencer  v.  State,  69  Md.  28, 
13  Atl.  809;  State  v.  Shippey,  10  Minn.  223,  Gil.  178, 
88  Am.  Dec.  70;  State  v.  Haywood,  61  N.  C.  (Phill. 
L)  376;  Locffner  v.  State,  10  Ohio  St.  599;  Nev- 
ling  v.  Com.  98  Pa.  323;  State  v.  Bundy.  24  S.  C. 
439.  58  Am.  Rep.  26.';  Stuart  v.  State,  1  Baxt. 
178;  Leaclu-  v.  State.  22  Tex.  App.  279.  58  Am.  Rep. 
638,  3  S.  W.  539;  M'Naghtcn's  Case.  10  Clark  &  F. 
200. 

48  State  v.  Gut  and  State  v.  West,  supra. 
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as  not  to  know  the  nature  and  quality  of  the 
act  he  was  doing,  or,  if  he  did  know,  that  he 
did  not  know  he  was  doing  wrong.*4 

The  right-and-wrong-with-reference-to-the- 
particular-act  test  seems  to  be  growing  in  fa- 
vor, and  is  generally  satisfactory.  On  the 
retributive  theory,  we  are  justified  in  holding 
all  persons  who  are  conscious  of  the  wrong- 
fulness of  a  particular  act  which  they  commit, 
responsible  for  that  act.  And  on  the  theories 
of  prevention  of  crime  and  example  to  would- 
be  criminals  in  the  future,  the  argument  for 
punishment  of  persons  who,  however  disturbed 
may  be  their  minds,  are  conscious  of  the  dif- 
ference between  right  and  wrong  as  to  the 
particular  act,  is  still  stronger.  1  hose  having 
charge  of  lunatics  concede  that  they  are  sub- 
ject to  discipline,  and  the  police  system  pre- 
vailing in  lunatic  asylums  assumes  this;  and 
experts  state  that  lunatics  are,  as  a  rule,  open 
to  the  influence  of  fear  of  punishment.  They 
would  appear  to  differ  only  in  degree  in  this 
respect  from  other  men,  though,  of  course, 
mitigation  of  guilt  and  diminished  responsi- 
bility may  be  claimed  for  them  on  account  of 
their  infirmity.  But  as  penal  law  can  control 
their  outbursts,  the  interests  of  society  require- 
that  over  them  penal  law  should  continue  to 
assert  its  control.4' 

Tests  as  to  insanity  as  a  defense  in  a  crim- 
inal prosecution  are  to  be  applied  with  refer- 
ence to  the  exact  time  of  the  commission  of 
the  offense,46  though  it  is  proper,  in  a  prose- 
cution of  homicide  by  poison,  to  submit  to  the 
jury  the  question  of  sanity  or  insanity  of  the 
accused  at  the  time  when  the  poison  was  pur- 
chased, as  well  as  at  the  time  when  it  was 
administered  47 

Partial  insanity  or  monomania. 

Partial  insanity  is  mental  unsoundness,  al- 
ways existing,  though  but  occasionally  mani- 
fested48 And  monomania  is  a  derangement 
of  the  mental  faculties  confined  to  some  par- 
ticular idea  or  object  of  desire  or  aversion;48 
it  is  a  perversion  of  understanding  in  regard 
to  a  single  object,  or  a  small  number  of  ob- 
jects.60 And  temporary  insanity  consists  of 
occasional  fits  of  madness.51     And  recurrent 

M  United  Stales  v.  Young.  25  Fed.  710;  People 
v.  Coffman,  -4  Cal.  230;  People  v.  Walter,  1  Idaho. 
386;  State  v.  Lawrence,  5"  Me.  574;  State  v. 
Klinger.  43  Mo.  127;  Anderson  v.  State.  25  Neb. 
s?0,  41  N  \V.  357;  Freeman  v.  People.  4  DcBio,  9. 
47  Am.  Dec.  216;  Com.  v.  McCaullcy.  16  Phila. 
502:  Clark  v.  State,  8  Tex.  App.  350;  Revoir  v. 
State,  tupra. 

45  See  State  v.  Coleman,  27  I. a.  Ann.  V>1;  Slate 
v.  Pratt,  Houst.  Crim.  Rep.  (Del.)  249;  Smith  v. 
State.  22  Tex.  App.  317.  3  S.  \V.  684. 

46  >t. it.-  v.  Coleman.  s',it>ra;  People  v.  ("  U-ndennin. 
91  Cal.  35.  27  Pac.  418;  State  v.  Pratt  and  Smith  v. 
State,  supra, 

47  l.aros  v.  Com.  84  Pa.  200. 

48  liUck's  Law  Diet,  citing  Dew  v.  Clark,  3  Ad- 
dams.  F.ccl.  Rep.  79.  „ 

M  Qwiiigs's  Ca«c.  1  Bland.  Ch.  370,  17  Am  Dec. 
311:  Cutler  v.  Zollinger.  117  Mo.  92,  22  S.  W.  895. 
50  Uo  Cannon.  2   Misc.  329,  21  N.  Y.  Supp.  960. 
61  K    v.  Richard*,  l  Pott  &  P.  87. 


insanity  is  insanity  returning  from  time  to 
time.**  The  fact  that  there  is  partial  or 
temporary  insanity  does  not  confer  criminal 
irresponsibility,  where  the  party  was  not  in- 
stigated by  his  madness  to  perpetrate  the  crim- 
inal act.**  Temporary  insanity  is  as  fully  rec- 
ognized as  a  defense  to  crime  as  is  perma- 
nent insanity.*4  But  where  an  accused  person 
is  not  shown  to  have  been  innocent,  general 
evidence  as  to  unsoundness  upon  any  subject 
except  that  which  is  under  investigation  is  in- 
competent.** Where  partial  insanity  is  relied 
upon  as  a  defense,  the  crime  charged  must 
have  been  the  product  of  the  insane  condition, 
and  connected  with  it  as  effect  with  cause, 
and  not  the  result  of  sane  reasoning  or  nat- 
ural motives  of  which  the  party  was  capable, 
notwithstanding  his  disorder.**  It  is  an  ex- 
cuse for  crime  only  when  it  deprives  the  party 
of  his  reason  in  regard  to  the  criminal  act  in 
question.*7  To  excuse  crime,  it  must  control 
the  will,  and  make  the  commission  of  the  act 
a  duty  of  overruling  necessity  to  the  person 
committing  it.**  The  test  of  responsibility  is 
like  that  in  other  cases, — whether  the  accused 
had  sufficient  capacity  at  the  time  of  commit- 
ting the  act  to  distinguish  between  right  and 
wrong  with  reference  to  it.*9  And  partial  in- 
sanity will  not  excuse  crime  unless  the  accused 
did  not  have  such  knowledge,*0  or  did  not 
know  the  nature  or  quality  of  the  criminal 
act,*1  or  did  not  have  power  sufficient  to  ap- 
ply such  knowledge  to  his  own  case.*8  And 
to  justify  an  acquittal,  it  must  be  proved  that 
the  act  was  committed  during  an  attack  of 
the  disease,  and  the  act  itself  is  not  evidence 
of  such  an  attack.6* 

62  Smith  v.  State.  22  Tex.  App.  316,  3  S.  W.  684. 

53  Dovard  v.  State,  30  Mis*.  600;  Com.  v.  Cres- 
singer.  193  Pa.  326,  44  Atl.  433;  State  v.  Har- 
rison, 36  W.  Va.  729.  15  S.  E.  982,  9  Am.  Crim. 
Rep.   626.   18  I..R.A.  224. 

54  People  v.  Ford.  138  Cal.  140,  70  Pac.  1075. 

55  Com.   v.   MeCaulley,   16   Phila.  502. 

58  Guiteau's  Case.  10  Fed.  161;  Parsons  v.  State, 
81  Ala.  577.  60  Am.  Rep.  193,  2  So.  854,  7  Am. 
Crim.  Rep.  266;  Stevens  v.  State,  II  Ind.  485.  99 
Am.  Dec.  634. 

67  State  v.  Danby,  Houst.  Crim.  Rep.  (Del.)  175; 
Freeman  v.  People,  4  Denio,  9,  47  Am.  Dec.  216; 
State  v.  Miller,  7  Ohio  N.  P.  458. 

58  Com.  v.  Moslcr,  4  Pa.  264;  Dejaincttc  v.  Com. 
75  Va.  867. 

59  State  v.  Pratt.  Houst.  Crim.  Rep.  (Del.)  249; 
People  v.  Hurtado,  63  Cal.  288;  State  v.  Nixon.  32 
Kan.  205,  4  Pac  159,  5  Am.  Crim.  Rep.  307;  Gris- 
>om  v.  State,  62  Miss.  167;  Giebel  v.  State,  28  Tex. 
App.  151.  12  S.  \V.  591;  State  v.  Harrison.  36  \V. 
Va.  729.  15  S.  E.  982.  9  Am.  Crim.  Rep.  626.  18 
L  R.A.  224;  United  States  v.  Ridgeway,  31  Fed. 
144;  Kinloch's  Case,  25  How.  St.  Tr  891. 

60  State  v.  Lawrence,  57  Me.  574;  Bovard  v. 
State.  30  MISS,  600;  State  v.  Huting,  21  Mo.  464; 
People  v.  Taylor.  138  N.  Y.  398.  34  N.  E.  275;  Com. 
v.  Frceth,  5  Clark  (Pa.)  455;  Dejarncttc  v.  Com. 
supra;  State  v.  Harrison,  supra;  United  States  v. 
Holmes.  1  Cliff.  98.  Fed.  Cas.  No.  15,382. 

61  State  v.  Lawrence,  tupra;  Cora.  v.  Sayres.  12 
Phila.    553;   United   States  v.    Holmes,  supra. 

62  Com.  v.  Sayres;  Dejarnette  v.  Com.  and 
United  States  v.  Holmes,  supra. 

83  People  v.  Pine,  2  Barb.  566;  Bellingham's 
Case.   1   Collinson.   Lunacy,  636. 
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The  Humanity  of  the  Law 


BY  B.  A.  RICH 


AWS  grind  the  poor, 
and  rich  men  rule  the 
law,"  said  Goldsmith 
in  his  "Traveller." 
This  is  a  sample  of  the 
jibes  constantly  aimed 
at  the  law  by  wits  and 
cynics,  by  agitators 
and  anarchists,  and 
especially  by  those  unfortunates  who 
think,  rightly  or  wrongly,  that  the 
law  has  done  them  an  injustice.  Great 
is  the  number  of  those  who  think 
they  have  been  wronged  by  the  law, 
and  even  of  those  who  "have  suf- 
fered real  injustice.  But,  after  all, 
how  much  does  this  admission  mean? 
Docs  it  mean  that  our  law  is  a  kind  of 
juggernaut  of  inhumanity  and  injustice, 
or  only  that,  in  spite  of  a  dominant  pur- 
pose to  secure  justice,  it  is  subject  in 
its  operation  to  human  imperfections? 

As  the  law,  in  ideals  and  purpose,  rep- 
resents divine  justice,  those  who  con- 
template these  may  say  with  Hooker 
that  "her  seat  is  the  bosom  of  God  and 
her  voice  the  harmony  of  the  world." 
On  the  other  hand,  those  who  look  at 
the  miscarriages  of  justice  and  the  griev- 
ous wrongs  sometimes  done  in  the  name 
of  the  law  because  of  its  imperfections 
too  often  think  of  the  law  itself  as  a 
cruel  monster  of  evil.  But  everywhere 
its  purposes  correspond  to  the  moral 
development  of  the  lawmakers,  and  its 
practical  wisdom  and  justice  depend  up- 
on the  degree  of  their  intelligence.  The 
humanity  of  the  law  as  it  is  actually  ad- 
ministered is  a  well-nigh  perfect  index 
of  the  grade  of  civilization  of  the  people. 

It  is  increasingly  characteristic  of  the 
law  of  to-day  that  it  is  aiming  to  pro- 
tect the  defenseless,  to  help  the  help- 
less, to  preserve  the  rights  and  provide 
for  the  wants  of  those  who  cannot  ade- 
quately care  for  themselves.  By  a  few 
of  many  instances,  even  the  least  intelli- 
gent can  see  that  the  humanity  of  the 
law  is  steadily  increasing,  and  that  every 
year  new  steps  are  taken  to  prevent 
oppression,  to  abolish  suffering,  to  pro- 


tect life  and  health,  to  better  the  condi- 
tions of  living,  to  provide  intellectual 
and  moral  training,  and  in  many  ways 
to  give  to  all  increased  privileges  and 
higher  opportunities  for  wholesome  and 
happy  life. 

It  may  particularly  emphasize  the 
spirit  of  the  time  to  call  attention  es- 
pecially to  the  revolution  that  has  been 
made  during  a  single  generation  in  the 
treatment  of  animals.  Laws  and  socie- 
ties to  prevent  cruelty  to  animals  are 
found  everywhere.  The  work  of  Henry 
Bergh  in  New  York  has  been  multi- 
plied a  thousandfold,  until  brutal  team- 
sters and  all  who  have  to  do  with  the 
care  of  animals  have  learned  to  fear 
the  hand  of  the  law.  Not  only  beating, 
but  overloading  or  otherwise  abusing, 
animals,  is  made  a  statutory  offense. 
Under  Federal  law  and  some  state  laws, 
as  shown  by  the  note  in  44  L.R.A.  449, 
shipments  of  live  stock  are  made  sub- 
ject to  penal  provisions  if  the  stock  is 
carried  more  than  the  specified  number 
of  hours  without  being  unloaded  for 
food,  water,  and  rest.  So  there  are  stat- 
utes making  it  unlawful  to  indulge  in 
such  old-time  sports  as  cock  fighting,  dog 
fighting,  or  fights  between  other  ani- 
mals. The  laws  against  cruelty  to  ani- 
mals, as  shown  in  Halsbury's  Laws  of 
England,  vol.  1,  p.  419,  also  impose  an 
obligation  to  kill  an  injured  and  suffer- 
ing animal  when  it  is  cruel  to  keep  it 
alive,  and  to  kill  it  in  such  a  way  as  to 
inflict  the  least  possible  pain  and  suffer- 
ing. So  the  laws  have  taken  cognizance 
of  the  subject  of  vivisection,  and  heat- 
ed debates  still  go  on  respecting  the  ex- 
tent to  which  they  should  go.  These  il- 
lustrate how  far  the  law  has  come  toward 
the  high  level  of  humane  consideration, 
even  for  those  animals  which  men  in  the 
past  have  used  or  abused,  no  matter  how 
cruelly,  without  fear  or  thought  of  any 
power  to  interfere. 

The  special  care  of  the  law  for  those 
who  cannot  help  themselves  is  empha- 
sized also  with  especial  force  in  its  care 
for  children.   A  parent  whose  negligent 
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failure  to  supply  food  or  other  neces- 
saries causes  his  child's  death  is  guilty 
of  manslaughter,  or,  if  his  failure  was 
wilful,  he  is  guilty  of  murder,  as  shown 
by  the  authorities  in  Wharton  on  Homi- 
cide (3d  ed.)  p.  686.  And  the  same  rule 
applies  to  the  abandonment  or  exposure 
of  the  child.  The  parent  may  be  also 
guilty  of  manslaughter  by  failing  to  pro- 
vide medical  attendance.  On  these  ques- 
tions the  law  has  long  been  settled.  Neg- 
lect to  provide  children  with  sufficient 
food  or  bedding  for  the  requirements  of 
health  has  also  been  made  an  offense. 
The  tender  regard  of  the  law  for  the 
interests  of  youth  is  also  shown  in  the 
laws,  which  are  by  some  thought  too 
strict,  to  prevent  children  from  taking 
part  not  only  in  dangerous  exhibitions  or 
performances,  but  m  those  which  are 
deemed  detrimental  to  their  moral  wel- 
fare. Many  are  the  statutes  of  the  va- 
rious states  dealing  with  questions  of 
this  kind.  So  the  education  of  chil- 
dren has  become  one  of  the  most  im- 
portant and  prolific  subjects  of  legisla- 
tion. Laws  which  deal  with  some  phase 
of  it  have  become  legion.  It  is  true  that 
the  welfare  of  the  state  itself  is  involved 
in  this  question,  so  that  it  is  not  solely 
a  matter  of  humanity  to  the  children; 
yet  there  is  an  increasing  recognition  of 
the  duty  of  the  state  to  the  children 
themselves,  and  this  element  is  the  chief, 
if  not  the  only,  one  in  those  statutes 
which  deal  with  the  care  of  the  blind, 
deaf  and  dumb,  defective,  feeble-mind- 
ed, or  other  classes  of  children  who  are 
not  likely  ever  to  become  real  factors  in 
the  body  politic.  Institutions  great  and 
small  are  multiplied  everywhere  for  the 
support,  care,  and  development  of  all 
these  children. 

Adults,  as  well  as  children,  when  help- 
less and  needy,  are  treated  by  the  law 
as  wards  of  the  state.  It  is  too  much 
to  say  that  the  state  is  yet  doing  its 
full  duty  toward  all  these,  but  it  already 
does  much.  The  maintenance  of  homes 
for  the  poor  has  long  been  a  settled  pol- 
icy, and  the  sacredness  of  the  obligation 
to  them  is  emphasized  by  making  the 
overseer  of  such  a  place  criminally  re- 
sponsible for  manslaughter,  or  murder 
in  an  extreme  case,  if  he  fails  to  provide 
necessary  food  and  care  for  those  in  his 


charge.  It  would  make  a  long  list  to 
enumerate  all  the  institutions  and  all 
the  statutes  that  aim  to  provide  for  the 
various  classes  of  those  who  are  unable 
to  care  for  themselves.  Homes  for  old 
soldiers,  homes  for  the  feeble-minded, 
homes  for  epileptics,  homes  for  the  in- 
sane, homes  for  the  blind,  are  every- 
where provided  and  maintained  by  the 
law  in  the  interest  of  humanity. 

In  dealing  with  offenders,  the  chief 
consideration  has  been  protection  to  so- 
ciety, rather  than  humanity.  But  the  in- 
terests and  welfare  of  the  offender  are 
rapidly  coming  to  be  given  a  large  place 
in  the  treatment  of  lawbreakers.  In- 
deed, with  juvenile  offenders,  the  ten- 
dency now  is  to  make  them  wards  of  the 
court,  with  proper  oversight  and  train- 
ing, and  not  to  treat  them  as  criminals 
at  all.  Even  for  adults  the  system  of 
parole  is  an  application  of  the  same 
policy. 

Laws  for  the  protection  of  women 
have  also  increased  manifold.  The  rec- 
ognition of  their  lesser  ability  to  defend 
themselves  against  attack,  or  to  meet  the 
strain  of  excessive  toil,  has  led  to  nu- 
merous statutes  to  shield  them  from 
these  dangers.  Enactments  for  this  pur- 
pose have  not  always  been  sustained  by 
the  courts,  but  they  have  been  upheld  in 
many  cases. 

Going  beyond  the  case  of  the  helpless 
and  of  the  defective,  beyond  the  case  of 
children  and  of  women,  the  law  has  in 
recent  times  begun  to  recognize  that 
there  is  a  great  class  of  people  compe- 
tent to  contract  and  to  earn  their  own 
living,  who  are  yet,  by  virtue  of  their 
situation,  put  at  a  disadvantage,  and 
practically,  if  not  theoretically,  unable 
adequately  to  protect  their  own  interests 
in  some  important  matters.  This  is  the 
class  largely  composed,  indeed,  of  ma- 
ture and  able-bodied  men  who  are  so 
bound  by  the  circumstances  and  condi- 
tions of  their  employment  as  to  be  more 
or  less  at  the  mercy  of  employers.  In 
this  vast  field  the  law  of  modern  times 
has  undertaken  the  humane  work  of  pro- 
viding necessary  restrictions  and  regu- 
lations of  the  terms  and  incidents  of 
many  employments.  To  make  even  an 
enumeration  of  the  statutes  on  these  sub- 
jects would  fill  pages.   One  illustration 
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may  suffice.  Take  for  instance  the  leg- 
islative restrictions  of  the  hours  of  la- 
bor. Their  constitutionality  has  been 
considered  at  length  in  notes  in  65 
L.R.A.  33  and  12  L.R.A.(N.S.)  1130. 
showing  much  divergence  of  view  among 
the  judges  upon  the  questions  involved, 
especially  with  respect  to  the  reasonable- 
ness of  the  regulations  in  particular 
cases.  Space  will  not  permit  any  review 
of  those  statutes.  But  they  furnish  an 
overwhelming  illustration  of  a  great  and 
enlarging  field  of  the  law  that  is  pervad- 
ed with  humane  purposes. 

Many  other  examples  of  the  law's  hu- 


manity might  be  reviewed  and  while  it  is 
easy  to  enumerate  its  defects,  imperfec- 
tions, and  miscarriages,  and  many  critics 
see  nothing  else,  yet  a  fair  view  of  all 
that  is  being  done  and  attempted  for  the 
interests  of  humanity  incontestably 
shows  that  the  law  increasingly  recog- 
nizes its  obligation  toward  the  helpless 
and  the  needy  and  all  who  cannot  ade- 
quately care  for  themselves.  The  extent 
of  this  recognition  and  of  the  practical 
administration  of  this  purpose  of  the  law 
is  limited  only  by  the  degree  of  the  en- 
lightenment and  moral  development  of 
the  people. 


Inherent  difficulties,  peculiar  to  punitive  justice, 
appear  to  me  to  be  six:  (I)  public  desire  for  vengeance 
when  a  wrong  has  been  done,  which  the  law  is  com- 
pelled to  satisfy ;  (2)  the  close  contact  of  criminal  law 
and  administration  with  politics ;  (3)  the  inherent  unreli- 
ability of  evidence  in  criminal  causes;  (4)  the  wide  scope 
for  discretion  necessarily  involved  in  the  administration  of 
punitive  justice ;  (5)  the  intrinsic  inadequacy  of  the  chief 
deterrent  upon  which  punitive  justice  must  rely,  and  (6) 
the  popular  tendency  to  throw  too  great  a  burden  upon 
criminal  law — to  attempt  to  do  too  much  by  means  of 
it. — Prof.  Roscoe  Pound. 
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WHERE  the  wine  press 
is  hard  wrought,  it 
yields  a  harsh  wine 
that  tastes  of  the 
grapestone,"  wrote 
Bacon  in  respect  of 
judicature,  adding  that 
there  is  no  worse  tor- 
ture than  the  torture 
of  laws.  That  the  wine  press  was  hard 
wrought  in  one  of  America's  most  re- 
markable homicide  cases  is  a  conclusion 
that  follows  a  perusal  of  the  record  in 
the  case  of  the  People  of  the  State  of 
New  York  against  Albert  T.  Patrick.  A 
new  movement  to  secure  Patrick's  par- 
don is  here  made  the  occasion  for  a  re- 
view of  the  case. 

It  will  be  remembered  that  the  de- 
fendant was  convicted  of  the  murder  of 
William  M.  Rice,  upon  the  theory  that 
the  death  was  caused  by  chloroform  ad- 
ministered by  one  Jones,  the  deceased's 
valet  and  secretary,  at  the  suggestion  of 
Patrick.  The  vital  and  most  sharply 
contested  point  in  the  case  was  as  to 
whether  the  death  occurred  as  the  re- 
sult of  a  felonious  act,  and  in  the  man- 
ner alleged;  and  it  is  purposed  herein 
to  consider  that  phase  of  the  case. 

Mr.  Rice  died  on  September  23,  1900, 
in  his  apartment  in  New  York  city.  The 
only  other  person  in  the  apartment  at 
the  time  was  Jones,  who  had  been  for 
some  time  Mr.  Rice's  secretary,  and  the 
only  other  member  of  the  household. 
Shortly  after  the  death  occurred,  the 
body  was  embalmed  by  the  arterial  pro- 
cess. This  process  consisted  in  making 
an  incision  into  the  brachial  artery  in 
the  upper  right  arm,  and  injecting,  with- 
out withdrawing  the  blood,  a  fluid  of  the 
"Falcon"  brand.  An  autopsy  was  per- 
formed upon  the  body  forty-three  hours 
after  the  death  occurred,  by  coroner's 
physicians,  Donlin  and  Williams,  and  a 
chemist  and  toxicologist,  Professor 
Witthaus.  The  report  showed,  among 
other  things,  that  the  left  lung  was 
"congested  and  cedematous — right  lung 
same,  and  a  small  area  of  consolidate 


five  cent  piece  in  lower  lobe."  The 
cause  of  death  was  not  given. 

Rice  was  a  multi-millionaire,  and  aft- 
er his  death  the  defendant  produced 
checks  and  assignments  of  money  and 
securities  purporting  to  have  been  made 
from  Mr.  Rice  to  himself,  and  also  a 
will  in  which  he  was  named  as  residuary 
legatee.    There  was  considerable  testi- 
mony tending  to  show  that  these  were 
forgeries.    At  any  rate,  Jones  and  the 
defendant  were  arrested  on  October  4th, 
upon  the  charge  of  forgery.    On  that 
day  Jones  made  a  statement  at  police 
headquarters.    Thereafter  he  made  two 
more  statements,  each  placing  the  brand 
of  falsity  upon  the  preceding  one.  Fi- 
nally, during  the  following  January  or 
February,  he  made  a  fourth  statement, 
or  rather  a  confession,  which,  if  true, 
made  him  thrice  a  liar.   This  confession 
was  along  the  line  of  his  subsequent  tes- 
timony upon  which  the  defendant  was 
convicted.   As  said  by  Judge  O'Brien  in 
his  dissenting  opinion,  when  the  case 
was  in  the  court  of  appeals,1  "Jones  was 
evidently  testifying  under  a  promise  of 
immunity  from  the  public  prosecutor, 
and  although  he  denied  that  as  a  witness 
upon  the  stand,  no  fair  man  can  doubt, 
from  the  circumstances,  that  such  a 
promise  was  made."    Indeed,  when  in- 
terrogated on  the  witness  stand  as  to 
his  conflicting  stories,  he  answered  that 
he  was  in  trouble  and  wanted  to  get  out 
of  his  difficulty. 

He  testified  as  to  an  elaborate  scheme 
involving  forgeries  and  precautions,  by 
which  the  defendant  sought  to  acquire 
possession  of  Mr.  Rice's  wealth,  and 
into  which  he  entered  with  the  purpose 
of  sharing  the  spoils  with  the  defend- 
ant. He  testified  that  some  time  before 
the  death  there  was  some  talk  between 
himself  and  Patrick  as  to  chloroform; 
that  the  difficulty  of  procuring  it  in  New 
York  led  to  the  suggestion  that  he 
(Jones)  have  his  brother  in  Texas  send 
him  some ;  and  that  he  did  so,  and,  when 
he  received  it,  delivered  it  to  the  defend- 
ant. Jones  further  testified  that  shortly 


lung  tissue  about  the  size  of  a  twenty-       » 182  N.  Y.  184,  74  N.  E.  843. 
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before  Mr.  Rice's  death  his  Texas  at- 
torney was  expected  to  arrive,  and  that 
the  fact  that  his  coming  might  thwart 
their  plans  led  them  to  take  immediate 
action.  He  said  that  he  met  the  defend- 
ant upon  the  street  Sunday  afternoon, 
and  received  from  him  the  bottle  of 
chloroform ;  that  the  defendant  instruct- 
ed him  how  to  administer  it;  and  that 
he  followed  the  instructions.  When  he 
returned  to  the  apartment  after  meet- 
ing Patrick,  he  had  been  gone  about 
forty  minutes,  and  he  found  Mr.  Rice 
lying  upon  his  back,  as  he  had  left  him. 
He  had  thought  that  Mr.  Rice  was 
asleep,  but  could  not  swear  but  that  he 
was  dead.  He  saturated  a  sponge  with 
the  chloroform,  put  it  in  a  cone  made 
out  of  a  towel,  placed  the  cone  over  the 
mouth  and  nose  of  Mr.  Rice,  and  left  the 
room,  returning  about  thirty  minutes  la- 
ter. Such  is  a  brief  resumi  of  the  tes- 
timony of  Jones.  His  brother  testi- 
fied that  he  sent  chloroform,  and  the  de- 
livery of  a  package  of  glass  sent  to 
Jones  from  Texas  was  shown  by  way- 
bills, delivery  books,  and  testimony  of 
express  agents. 

It  does  not  appear  that,  in  the  minds 
of  the  physicians  who  performed  the  au- 
topsy, or  of  others,  there  existed  the 
idea  that  the  death  was,  or  might  have 
been,  caused  by  the  administration  of 
chloroform,  until  the  suggestion  came 
from  the  lips  of  Jones.  In  fact,  all  of 
the  vital  organs  were  removed  from  the 
body  at  the  autopsy,  and  a  transverse  cut 
was  made  in  each  of  the  lungs,  which 
were,  if  not  casually,  certainly  not  care- 
fully examined,  and  put  back  for  cre- 
mation with  the  mass  of  the  body,  and 
they  were  cremated.  The  other  vital  or- 
gans were  retained  for  examination  by 
chemists,  and  no  conditions  indicating 
the  cause  of  death  were  thereby  dis- 
closed. Reference  to  this  striking  fea- 
ture of  the  autopsy  will  later  be  made, 
but  it  is  sufficient  now  to  point  out  that 
it  is  by  these  three  physicians  that  Jones 
was  sought  to  be  corroborated.  This 
was  the  situation  with  which  the  district 
attorney's  office  was  confronted:  An 
autopsy  had  been  performed;  the  lungs 
had  been  cremated;  the  other  vital  or- 
gans showed  no  indication  of  the  cause 
of  death ;  Jones  then  came  forward  with 


the  chloroform  idea ;  and  his  story  meant  . 
that  the  chloroform  had  been  taken  into 
the  lungs. 

The  coroner's  physicians  then  indulged 
in  research  and  experiments  ;  one  of 
them  making  as  many  as  140  experi- 
ments upon  birds  and  animals.  The  facts 
that  these  physicians  were  salaried  offi- 
cials, and  that  they  received  extra  com- 
pensation—one over  $5,000,  the  other 
something  less— for  their  efforts,  the 
latter  fact  not  being  known  to  the  jury 
when  they  found  Patrick  guilty,  may  be 
passed  over  without  comment.  The  sub- 
stance of  their  testimony  and  that  of  Dr. 
Witthaus  may  be  broadly  indicated  as 
follows :  The  lungs  were  congested ;  the 
congestion  was  coextensive  with  the 
lungs ;  nothing  but  an  irritant  gas  or  va- 
por will  cause  such  coextensive  conges- 
tion ;  and  chloroform  is  such  an  irritant. 

The  entire  testimony  of  these  three 
experts  stands  or  falls  with  the  theory 
that  the  congestion  was  coextensive,  for 
Dr.  Donlin  himself  testified  that  if  the 
lungs  had  not  been  coextensively  con- 
gested it  would  have  been  his  opinion 
that  the  patient  had  died  of  heart  fail- 
ure from  lobular  pneumonia.  So,  it  is 
seen  that  the  question  as  to  the  existence 
of  coextensive  congestion  constituted 
the  keystone  of  the  case.  Professor 
Witthaus  testified  that  the  lungs  were 
congested.  Dr.  Williams  testified  that 
the  congestion  was  coextensive  and  in- 
tense, and  that  "the  condition  of  the 
lungs  struck  me  most  forcibly."  Dr. 
Donlin  testified  that  the  lungs  were  con- 
gested "all  over,"  and  that  their  condi- 
tion was  the  only  thing  in  the  body  rec- 
ognized as  the  cause  of  death.  Speak- 
ing of  all  of  the  vital  organs,  he  said : 
"For  the  purposes  of  death,  I  say  they 
were  normal,  with  the  exception  of  the 
lungs."  Dr.  Williams  also  testified  that 
the  other  organs  were  normal.  How- 
ever forcibly  they  were  impressed  by  the 
condition  of  the  lungs,  and  notwith- 
standing such  condition  was  the  only 
thing  recognized  as  the  cause  of  death, 
the  fact  remains  that  the  lungs  were 
cast  aside,  and  the  normal  organs  were 
retained  for  examination.  So,  the  vital 
point  hinges  upon  the  accuracy  of  the 
memories  of  the  physicians  as  to  the 
condition     observed     months  before, 
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which  did  not  seriously  attract  their  at- 
tention or  excite  their' suspicions  at  the 
time. 

On  cross-examination,  Dr.  Donlin, 
who  had  had  charge  of  the  autopsy,  was 
asked  whether  he  orally  announced  the 
result.  He  said  that  it  was  his  custom 
to  do  so,  and  admitted  that  there  might 
have  been  a  number  of  reporters  pres- 
ent. He  testified  that  he  did  not  remark, 
after  the  autopsy,  that  "the  old  man's 
time  had  come,  and  he  died  from  old 
age,  and  that  is  all  you  can  make  of  it." 
The  defense  produced  a  witness  who 
was  asked  whether,  in  his  presence  and 
hearing,  Dr.  Donlin  made  the  statement. 
He  was  not  permitted  to  answer,  the 
court  saying  that  the  foundation  had  not 
been  properly  laid  for  the  introduction 
of  such  testimony.  The  idea  seemed  to 
be  that  in  interrogating  Dr.  Donlin  the 
defendant's  counsel  did  not  specify  the 
person  to  whom  the  remark  was  made, 
although  it  was  claimed  to  have  been 
made  to  several  persons.  The  court  also 
refused  to  permit  Dr.  Donlin  to  be  re- 
called. This  evidence  was  of  the  most 
important  character,  and  especially  so  in 
view  of  the  circumstances  attending  the 
autopsy,  to  which  reference  has  been 
made,  and  it  was  excluded  by  a  ruling 
that  scarcely  attains  to  the  questionable 
dignity  of  being  based  upon  a  technical- 
ity. Judge  O'Brien  says  that  if  such  a 
ruling  were  made  in  a  police  court,  on 
a  trial  for  sheep  stealing,  he  is  not  sure 
that  any  appellate  court  would  ever 
think  of  sustaining  it.  Surely  here  is 
a  sharp  wine  that  tastes  of  the  grape- 
stone. 

Other  phases  of  the  case  require  com- 
ment, not  so  much  because  of  what  was 
disclosed  at  the  trial  as  because  of  light 
thrown  upon  the  case  by  disinterested 
men  of  science,  or,  rather,  men  who 
have  become  interested  solely  through 
science, — who.  after  research  and  ex- 
periments undertaken  from  no  merce- 
nary motives,  are  practically  unanimous 
in  declaring  that  there  was  a  grave  er- 
ror in  respect  of  the  expert  testimony, 
and  who,  because  of  this,  are  movers 
in  the  undertaking  to  secure  Patrick's 
pardon. 

The  defense,  without  great  success, 
sought  to  elicit  testimony  to  show  the 


impossibility  of  anaesthetizing  a  sleeping 
person  without  awakening  him.  Subse- 
quent investigation  of  this  question  by 
the  President  of  the  Medico-Legal  So- 
ciety, has  led  him  to  the  conclusion  that 
this  is  impossible.  He  says:  "There  is 
not  an  unprejudiced  medical  mind  in 
the  world  who  would  believe  that  if  a 
towel,  made  into  a  cone,  containing  a 
sponge  saturated  with  chloroform,  was 
placed  over  the  face  of  a  living  man 
who  was  asleep,  that  death  would  en- 
sue if  he  was  left  alone  for  thirty  min- 
utes. The  first  struggle  that  the  man 
made  would  dislodge  and  throw  off  the 
towel."  Numerous  experiments  and 
declarations  by  eminent  physicians  are 
cited  in  substantiation  of  this  conclu- 
sion.' 

A  feature  of  the  case  to  whicli  too 
little  importance  seems  to  have  attached 
at  the  trial  has  taken  a  position  of  great 
importance  in  the  light  of  subsequent 
investigation.  This  concerns  the  effect 
of  embalming  fluid  upon  the  lungs.  It 
has  already  been  seen  that  all  of  the  ex- 
pert testimony  was  based  upon  the  the- 
ory that  the  congestion  was  coextensive. 
It  was  also  given  and  accepted  upon  the 
assumption  that  the  embalming  fluid  did 
not  enter  the  lungs.  Dr.  Donlin  testi- 
fied that  it  could  not  enter  the  lungs 
when  injected  into  the  brachial  artery, 
although  he  admitted  that  he  had  inves- 
tigated no  authorities  on  the  question. 
Prof.  Witthaus  said  that  the  fluid  would 
have  no  effect  upon  the  lungs,  that  it 
would  affect  the  lungs  less  than  other 
parts  of  the  body,  that  it  would  bleach 
the  tissues,  and  that  it  would  affect  the 
lungs  some. 

A  committee  of  the  highest  authori- 
ties on  embalming,  in  the  country,  have 
investigated  this  question,  and  they  state 
that  embalming  fluid  can  be  injected  into 
the  lungs,  before  rigor  mortis,  through 
the  brachial  artery,  where  the  blood  is 
not  removed*  A  committee  of  the  Med- 

*24  Medico-Legal  Journal,  p.  32. 

•See  28  Medico- Legal  Journal,  p.  127.  See 
also  25  Medico-Legal  Journal  opposite  p.  128, 
where  it  is  shown  that  this  same  conclusion 
has  been  reached  by  the  following  eminent 
English  surgeons  and  criminologists:  Joseph 
Bell,  F.  R.  C.  S.;  John  Chiene.  F.  R.  C.  S.; 
William  Turner,  K.  C.  B..  M.  D..  F.  R.  C.  S. ; 
Henry  D.  Littlejohn,  M.  D.;  and  Sir  A.  Con- 
an  Doyle,  M.  D. 
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ico-Legal  Society,  after  considering  the 
evidence  in  the  case,  and  in  response  to 
questions  propounded  to  them  by  the 
society,  reported*  that  the  effect  of  em- 
balming fluid  of  the  "Falcon"  brand,  in- 
jected into  the  lungs  two  hours  after 
death  and  before  rigor  mortis,  would  be 
to  produce  a  condition  "so  like  true  con- 
gestion that  a  microscopical  or  bacter- 
iologist examination  would  be  required 
to  distinguish  between  them."    It  is  im- 
portant in  this  connection  to  observe  that 
Dr.  Donlin,  who  performed  the  autopsy, 
was  not  permitted  by  the  court  to  testify 
as  to  whether  he  used  a  microscope. 
The  committee  further  say:    "No  reli- 
ance could  be  placed  upon  the  conclu- 
sion formed  or  opinion  expressed  by  a 
witness  respecting  the  cause  of  death,  as 
shown  in  the  lungs,  to  be  from  chloro- 
form or  any  other  cause,  without  tak- 
ing into  consideration  the  fact  of  the 
body  having  been  embalmed."   Further : 
"We  have  no  reason  for  changing  the 
certificate  of  death  as  issued  by  Dr. 
Curry,  and  upon  which  the  coroner  per- 
mitted  the   cremation   of   Mr.  Rice's 
body."    It  remains  to  be  noted  that  Dr. 
Williams  testified  that  the  presence  of 
chloroform  was  not  determinable  from 
the  blood,  because  of  the  presence  of 
embalming  fluid. 

There  is  much  more,  the  consideration 
of  which  must  be  forborne  because  of 
the  limitations  of  space.  And  yet  it  is 
thought  that  enough  has  been  said  to 
show  that  the  wine  press  was  hard 
wrought,  apart  from  all  knowledge  im- 
parted by  those  who  have  investigated 
the  case  subsequently  to  the  trial.  Cer- 
tainly, in  the  light  of  such  investiga- 
tions the  propriety  of  the  conviction  is 
a  matter  of  serious  doubt.  Too  much 
stress  cannot  be  placed  upon  the  vary- 
ing stories  recanted  by  Jones.  And  Pat- 
rick was  convicted  upon  the  testimony 
of  such  a  man,  corroborated — by  what? 
Testimony  of  medical  experts  that  noth- 
ing but  an  irritant  gas  or  vapor  will 
cause  a  congestion  coextensive  with  the 

*  See  24  Medico-Legal  Journal,  pp.  1,  4. 
The  following  is  the  personnel  of  the  com- 
mittee: A.  P.  Grinnell,  M.  D.,  New  York; 
Prof.  H.  S.  Eckels,  Philadelphia;  Hon.  W. 
H.  Francis,  Newark;  Justice  Herold,  M.  D.. 
New  York;  James  Moran,  M.  D.,  New  York; 
Valdetnar  Sillo,  M.  D..  New  York. 


lungs,  and  that  chloroform  is  such  an  ir- 
ritant.  In  their  capacity  as  experts  they 
were   here   reasoning   from   effect  to 
cause.8   And  what  was  the  proof  of  the 
effect?    Testimony  of  the  physicians  in 
their  capacity  as   witnesses,   who  al- 
lowed the  lungs  to  be  cremated,  and  who 
retained  the  normal  organs  for  exami- 
nation, that  the  lungs  were  coextensive!) 
congested,  and  that  this  was  the  only 
condition  recognized  as  the  cause  of 
death.   And  above  all,  the  entire  case  of 
the  experts  was  based  upon  the  assump- 
tion that  the  embalming  fluid  did  not  en- 
ter the  lungs,  and  this  assumption  is  dia- 
metrically opposed  to  the  consensus  of 
opinion  of  many  of  the  foremost  phy- 
sicians and  embalmers  of  the  world.  To 
say  now  that  there  seems  to  be  little  evi- 
dence besides  that  of  Jones,  showing 
that  death  was  due  to  other  than  nat- 
ural causes,  is  not  to  cast  reflections  up- 
on the  experts,  except  in  so  far  as  such 
a  statement  entails  the  conclusion  that 
they  were  mistaken.    Their  conclusions 
were  circumscribed  by  the  limitations  of 
their  knowledge,  and  it  is  by  the  exhaus- 
tive investigations  of  men  of  wider  ex- 
perience, and,  it  may  be,  more  profound 
learning,  that  the  apparent  weakness  of 
the  case  is  disclosed. 

Here  is  one  of  the  many  cases  that 


6  "In  applying  circumstantial  evidence  which 
does  not  go  directly  to  the  fact  in  issue,  but 
to  the  facts  from  which  the  fact  in  issue  is 
to  be  inferred,  the  jury  have  tWO  duties  to 
perform:  First,  by  a  rigid  scrutiny  of  the 
evidence  to  ascertain  the  truth  of  the  fact 
to  which  the  evidence  goes ;  and  thence  to 
infer  the  truth  of  the  fact  in  issue.  This  in- 
ference depends  upon  experience.  When  we 
have  ascertained  by  experience  that  one  act 
is  uniformly  or  generally  the  cause  of  an- 
other, from  proof  of  the  cause  we  infer  the 
effect,  or  from  proof  of  the  effect  we  infer 
the  cause.  .  .  .  Now,  when  this  experience 
is  of  such  a  nature  that  it  may  be  presumed  to 
be  within  the  common  experience  of  all  men 
of  common  education  moving  in  the  ordinary 
walks  of  life,  there  is  no  room  for  the  evi- 
dence of  opinion;  it  is  for  the  jury  to  draw 
the  inference.  It  is  not  because  a  man  has 
a  reputation  for  superior  sagacity  and  judg- 
ment and  power  of  reasoning,  that  his  opinion 
is  admissible.  .  .  .  But  it  is  because  a  man's 
professional  pursuits,  his  peculiar  skill  and 
knowledge  in  some  department  of  science,  not 
common  to  men  in  general,  enable  him  to 
draw  an  inference  where  men  of  common  ex- 
perience .  .  .  would  be  left  in  doubt."  New 
England  Glass  Co.  v.  Lovell,  7  Cush.  321, 
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go  to  justify  the  agitation  for  reform 
in  the  manner  of  taking  advantage,  in 
courts  of  justice,  of  the  superior  knowl- 
edge of  scientists  and  other  specialists. 
It  has  been  frequently  suggested  that 
professional  experts  be  excluded  from 
the  stand,  and  that  there  be  appointed  a 
board  of  experts,  paid  by  the  state,  and 
chosen  from  among  the  most  eminent 
specialists,  whose  duty  it  would  be  to 
hear  the  evidence  touching  scientific 
questions,  and  hand  down  its  opinion,  to 
be  taken  ex  cathedra  by  the  jury.  That 
this  would  eliminate  the  unavoidable 
bias  that  attends  an  enlistment  upon  one 
side  of  a  case  is  truly  said  by  the  advo- 
cates of  this  view.  But  the  objection  is 
interposed  that  such  a  course  would  con- 
stitute an  invalid  encroachment  upon  the 
prerogatives  of  the  jury,  in  that  it  is  ex- 
clusively the  function  of  the  jury  to  de- 
termine disputed  matters  of  fact. 

There  is  no  magic  in  the  words  "wit- 
ness" and  "jury."  An  expert  as  an  ex- 
pert does  draw  conclusions  from  the  evi- 
dence, although  he  is  permitted  to  do  so 
only  where  the  question  involved  requires 
special  knowledge  not  possessed  by  men 
of  average  intelligence.*  He  does  not 
the  less  perform  what  has  been  a  duty 
of  the  jury  since  the  dicasteries  of  Peri- 
cles, because  he  does  not  sit  in  the  jury 
box;  nor  is  he  the  more  a  witness  be- 
cause he  does  occupy  the  witness  stand. 
His  province  is  in  fact  to  weigh  evi- 
dence. 

It  is  said  that  there  is  no  such  en- 
croachment now  because  the  jury  are  at 
liberty  to  disregard  the  opinions  of  the 
experts,  and  draw  their  own  conclusions 
by  reference,  among  other  things,  to  the 
processes  by  which  the  experts  arrived  at 
their  opinions.  This  is  a  perversity  of 
reasoning.  It  means  merely  that  the  ex- 


•"It  h  not  sufficient  to  warrant  the  intro- 
duction of  expert  evidence,  that  the  witness 
may  know  more  of  the  subject  of  inquiry  and 
may  better  comprehend  and  appreciate  it  than 
the  jury;  but  to  warrant  its  introduction,  the 
subject  of  inquiry  must  be  one  relating  to 
some  trade,  profession,  science,  or  art  in 
which  persons  instructed  therein  by  study  or 
experience  may  be  supposed  to  have  more 
skill  and  knowledge  than  jurors  of  average 
intelligence  may  be  presumed  generally  to 
have."  Ferguson  v.  Hubbell,  97  N.  Y.  513, 
49  Am.  Rep.  544.    See  also  note  5,  supra. 


perts  shall,  to  use  the  vernacular,  be  per- 
mitted to  get  away  with  it  if  they  can, 
but  that  interference  with  the  functions 
of  the  jury  is  obviated  by  the  reserva- 
tion to  them  of  the  right  to  weigh  the  evi- 
dence, their  supposed  incompetency  to 
deal  with  which  rendered  the  expert 
opinions  admissible  in  the  first  instance. 

One  who  sojourns  in  the  law  for  long 
becomes  so  steeped  in  precedent  that  he 
has  an  antipathy  for  anything  that  bears 
the  semblance  of  innovation.  A  due  re- 
gard for  precedent  is  good  so  long  as 
the  precedent  is  good.  The  conceded  de- 
ments of  expert  testimony  deserve  no 
championship.  So,  argument  is  given 
the  appearance  of  a  defense  of  the  jury 
system.  The  jury  are  to  determine  the 
facts,  and  no  interference  with  them 
shall  be  tolerated,  it  is  said.  The  in- 
tegrity of  the  jury  system  requires  that, 
if  advantage  is  to  be  taken  of  superior 
scientific  knowledge,  it  shall  be  offered 
upon  a  partisan  basis,  in  order  that  there 
shall  be  reserved  to  the  jury  the  right  to 
disbelieve  and  disregard  it,  upon  the  ul- 
timate ground  that  it  was  offered  upon 
that  basis.  And  there  is  no  invalid 
interference  with  the  functions  of  the 
jury,  so  long  as  they  have  the  right  to 
form  a  disbelief  in  respect  of  that  which 
they  cannot  comprehend.  Such  is  the 
logic  of  the  present  situation. 

The  gradual  process  by  which  this 
evil  has  crept  into  the  law  accounts  for 
the  reluctance  to  eradicate  it.  "Where- 
as new  things  piece  not  so  well;"  says 
Bacon,  concerning  innovations,  "but 
though  they  help  with  their  utility,  yet 
they  trouble  with  their  inconformity. 
Besides,  they  are  like  strangers;  more 
admired  and  less  favored.  All  this  is 
true,  if  time  stood  still;  which  contrari- 
wise moveth  so  round,  that  a  froward 
retention  of  custom  is  as  turbulent  a 
thing  as  innovation;  and  they  that  rev- 
erence too  much  old  times  are  but  a 
scorn  to  the  new."  It  is  but  adding  one 
voice  to  the  clamor  of  a  multitude,  to 
express  the  hope  that  the  near  future 
will  work  a  reform,  to  the  end  that  it 
shall  not  be  said  that  the  Goddess  of 
Justice  is  a  Titania  blinded  by  the  magic 
liquid  of  slow  evolution,  and  unable  to 
see  the  grotesque  shapes  of  those  whom 
she  caresses. 
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•HERE  is  a  class  of 
unwritten  law  which 
does  not  and  cannot 
become  written  law, 
because  it  approaches 
so  near  the  danger  line 
that  man  dare  not  re- 
cognize it  to  the  extent 
of  publishing  it  and  de- 
claring it  as  a  part  of  the  positive  law. 

It  is  the  unwritten  law  of  the  sea  that 
a  captain  must  go  down  with  his  ship. 
Men  dare  not  write  it  into  the  contract, 
and  nations  dare  not  incorporate  it  in 
their  navy  or  marine  regulations;  yet 
the  sturdy  tyrants  of  the  sea  know  the 
law,  and  believe  that  to  obey  it  betters 
their  service ;  and  there  are  few  instances 
of  its  being  disregarded. 

It  is  the  unwritten  law  of  the  army 
and  navy  that  an  officer  shall  not  seek 
cover,  or  at  least  shall  not  show  appre- 
hension of  danger  to  his  person,  in  time 
of  battle  and  in  the  presence  of  enlisted 
men  or  common  sailors.  In  the  Franco- 
Prussian  war,  nearly  four  thousand  of- 
ficers of  the  German  army  were  killed, 
and  the  great  majority  of  them  gave  up 
their  lives  because  they  believed  in  this 
law  of  conduct.  In  obedience  to  this 
law,  Farragut  bound  himself  to  the  mast, 
Lee  rode  to  the  head  of  his  charging 
column  at  the  bloody  angle,  and  Lawton 
walked  coolly  in  front  of  the  line  and 
was  shot  in  the  presence  of  his  men. 

We  do  not  find  this  law  in  the  army 
and  navy  regulations,  and  never  shall, 
but  our  officers  respect  it  and  obey  it. 

The  law  of  the  right  of  revolution  has 
been  much  talked  about  and  much  writ- 
ten about.  Every  intelligent  citizen  be- 
lieves that  he  has  the  right,  under  cer- 
tain conditions,  to  oppose  the  estab- 
lished government  of  his  own  land,  and 
join  in  an  effort  to  establish  another  in 
its  place.  Just  prior  to  and  during  our 
Civil  War  there  was  much  discussion  in 
this  country,  by  learned  men  on  either 
side,  of  the  right  of  revolution,  and  the 
"higher  power"  and  the  "greater  law" 


were  appealed  to  with  equal  earnestness 
by  Sumner  on  one  side  and  Jefferson 
Davis  on  the  other.  However,  their  dis- 
cussion has  left  this  law  as  it  has  ever 
been,— undefined  and  unrecognized  by 
courts  and  legislatures,  but  still  existing 
as  the  only  law  that  hangs  the  sword 
of  warning  and  danger  over  those  in 
authority. 

The  law  justifying  one  person  in  the 
killing  of  another  has  required  the  seri- 
ous consideration  of  every  country. 
Every  criminal  code  provides  certain 
punishments  for  homicide,  and  many  of 
them  graduate  the  punishment  with  mi- 
nute particularity,  according  to  the  cir- 
cumstances of  the  killing,  so  that  any 
one  of  six  crimes  may  be  involved  in  a 
single  tragedy.  Such  codes  also  attempt 
to  define  what  killing  is  justifiable  and 
what  is  excusable,  and,  with  their  inter- 
pretation by  the  courts,  attempt  to  de- 
scribe the  only  conditions  under  which 
one  human  being  can  kill  another  and  not 
be  guilty  of  crime.  Criminal  codes  have 
differed  very  materially  in  provisions  of 
this  kind.  We  have  been  unable  to  find 
a  criminal  code  that  has  gone  as  far  in 
attempting  to  describe  the  different  situ- 
ations that  would  constitute  justifiable  or 
excusable  homicide  as  the  Hebrew  code. 
In  fact,  the  Hebrew  code  almost  stands 
alone  in  its  recognition  of  man's  desire 
to  kill  and  his  right  to  have  that  desire, 
and  that  climax  of  all  satisfactions  which 
comes  to  him  who,  under  great  provoca- 
tion, slays  another.  It  is  not  at  all 
strange  that  in  this  branch  there  should 
be  an  extended  code  of  unwritten  as 
written  law, — unwritten  now  and  always 
to  be  unwritten,  for  the  reason  that  the 
recognition  given  by  its  embodiment  in 
the  statutes  would  be  taken  as  a  license 
by  dishonest  men,  and  would  result  in 
harm  rather  than  good.  It  is  an  unwrit- 
ten law  among  the  officers  of  the  army 
that  if  a  subordinate  officer  kills  a  su- 
perior officer  because  that  officer  has  pub- 
licly degraded  him  by  striking  him,  or 
by  other  action  equally  humiliating,  then 
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the  court-martial  will  not  convict.  Dur- 
ing the  Civil  War,  at  Louisville.  Ken- 
tucky, General  Nelson  said  to  General 
Davis,  "How  many  men  have  you?" 
General  Davis  replied,  "About" — giving 
an  approximate  number.  Nelson  said. 
"You  an  army  officer  and  say  'about'! 
Why  don't  you  know  how  many  men  you 
have?"  And  with  that  he  struck  Davis 
in  the  face  with  his  glove.  Davis  shot 
and  killed  him,  and  the  court-martial  ac- 
quitted Davis. 

The  most  common  illustration  of  the 
unwritten  law  of  homicide  is  where  a 
person  kills  another,  honestly  and  in 
good  faith  believing  that  that  person  has 
wilfully  and  deliberately  imposed  upon 
and  degraded,  either  the  man  himself  or 
some  member  of  his  family  who  was 
otherwise  innocent  and  virtuous.  In 
such  a  case  a  jury  will  not  convict  him 
of  murder.  The  application  of  this  law 
is  so  common  that  there  is  found  much 
discussion  of  it  in  newspapers  and 
among  men  generally.  Criticism  of  ju- 
ries for  acquittals  in  cases  of  this  kind 
is  frequently  heard  among  men  whose 
conception  of  the  law  is  such  that  they 
do  not  understand  it  to  be  the  duty  of 
a  jury  to  consider  any  rule  of  action  ex- 
cept that  found  in  the  statute  books. 
One  or  two  illustrations  taken  from  the 
records  of  the  courts  of  our  state  might 
not  be  out  of  place. 

A  certain  man  resided  in  one  of  our 
cities  of  about  three  thousand  popula- 
tion. His  family  consisted  of  himself, 
his  wife,  and  two  daughters.  The  young- 
er daughter  was  the  pet  of  the  family 
and  the  pride  of  her  father.  She  mar- 
ried a  well-to-do  business  man  whose 
habits  of  life  made  him  give  more 
thought  and  consideration  to  his  busi- 
ness than  to  his  family.  The  young 
woman  was  musical,  and  with  the  con- 
sent of  her  husband  she  associated  free- 
ly with  other  musicians,  and  attended 
musical  entertainments  with  her  ac- 
quaintances, while  her  husband  devoted 
himself  to  money  making.  She  went  to 
a  neighboring  town  to  attend  a  musical 
festival,  and,  before  she  returned  home, 
scandalous  talk  was  there  giving  a  de- 
tailed account  of  certain  unseemly  con- 
duct on  her  part.  Her  husband,  who 
was  too  busy  to  give  the  matter  much 


attention,  simply  informed  her  father 
that  she  could  not  return  to  his  home, 
and  so  she  went  to  her  father.  The 
young  man  who  was  associated  with  her 
in  the  scandalous  conduct  came  to  the 
hotel  of  their  town,  and  took  up  his 
abode  there,  and  talked  freely  to  different 
persons  about  what  he  had  done,  and, 
among  other  things,  boasted  that  he 
would  have  a  talk  with  the  young  wom- 
an's father,  and  that  he  would  take  care 
of  her.    The  father  sent  him  word  to 
stay  away,  and  at  the  same  time  armed 
himself  with  a  revolver.   The  next  day, 
as  the  father  was  coming  down  the  main 
street  of  the  city,  he  met  this  young  man, 
who  started  to  approach  him  with  a  self- 
confident,  almost  insolent,  air.   The  old 
man  struck  him  over  the  head  with  a 
heavy  cane,  and  then,  producing  his  re- 
volver, shot  him  dead.    No  weapon  of 
any  kind  was  found  on  the  dead  man's 
body,  and  there  was  no  evidence  what- 
ever of  an  attack  being  made  by  him,  or 
of  any  of  the  circumstances  that  might 
establish  justifiable  or  excusable  homi- 
cide.   The  father  was  indicted,  and  the 
case  came  on  for  trial.    His  attorneys 
planned  that  they  would  argue  to  the 
jury  that  he  was  not  responsible  for  his 
action  because  of  temporary  insanity, 
but  the  old  man  was  hard-headed,  and  he 
insisted  upon  taking  the  stand,  and 
there  he  told  the  jury  how  much  he  re- 
gretted the  killing,  but  at  the  same  time 
he  said  that  he  never  was  more  respon- 
sible in  his  life,  and  that  he  knew  per- 
fectly well  what  he  was  doing,  and,  more 
than  that,  if  that  part  of  his  life  could 
be  lived  over  again,  he  would  not  make 
his  conduct  different,  nor  hesitate  to  kill 
the  man.    The  story  of  the  provocation 
and  this  story  of  the  killing  went  to  the 
jury,  under  the  usual  instructions  of  the 
court.   After  short  deliberation  the  jury 
returned  a  verdict  of  "not  guilty." 

Another  recent  case  was  one  wherein 
a  young  man  of  promise  and  of  high 
ideals  had  the  misfortune  to  have  a  bru- 
tal father.  Certain  brutal  and  inhuman 
conduct  of  his  father  toward  his  young- 
er sister  was  related  to  the  boy,  and  he 
deliberately  walked  into  another  room 
where  his  father  was,  and  killed  him. 
None  of  the  circumstances  of  justifica- 
tion or  excuse  as  laid  down  in  the  stat- 
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utes  were  present.  All  of  the  facts  were 
presented  to  the  jury,  and  the  jury  was 
instructed  on  all  of  the  degrees  of  mur- 
der and  manslaughter.  After  deliber- 
ation a  verdict  was  returned,  finding  the 
boy  guilty  of  the  lowest  degree  of  man- 
slaughter. The  court,  being  impressed 
with  the  same  consideration  as  the  jury, 
paroled  the  defendant,  so  that  he  did  not 
have  to  spend  a  day  in  prison  on  ac- 
count of  the  killing,  and  the  court's  ac- 
tion in  this  matter  was  approved  by  our 
supreme  court. 

Much  has  been  written  and  much  dis- 
cussion has  been  had  upon  the  failure  of 
the  jury  to  acquit  on  the  urging  of  the 
unwritten  law  in  the  Thaw  case.  The 
facts  did  not  bring  the  case  within  the 
law  that  moves  juries  to  acquit  the  kill- 
er. Thaw  was  dishonest  and  licentious, 
and  himself  indifferent  to  the  virtue  of 
his  wife.  The  able  lawyer  conducting 
the  defense  had  presented  evidence  mak- 
ing an  unqualified  verdict  of  guilty  im- 
possible, and  then,  to  avoid  a  verdict  of 
not  guilty  on  the  ground  of  insanity,  he 
"pulled  for  the  shore,"  and  made  a  gal- 
lant effort  to  secure  a  general  verdict  of 
not  guilty.  He  should  not  be  censured 
for  his  zeal;  neither  should  the  jury  be 
especially  praised  for  detecting  the  fal- 
lacy of  his  argument. 

Court  records  are  full  of  instances  of 
acquittal  of  persons  charged  with  mur- 
der, where  no  positive  law  can  be  found 
that  would  support  the  verdict.  If  we 
are  right  in  our  conclusions  that  the  posi- 
tive law  is  a  child  of  the  unwritten  law, 
and  that  law  is  something  to  be  discov- 
ered and  administered,  instead  of  some- 
thing to  be  made  and  administered,  then 
we  may  well  withhold  our  criticism  of 
juries  in  cases  of  this  kind. 

When  we  say  that  it  is  the  province 
of  the  jury  to  pass  upon  the  facts  of  a 
case,  we  have  not  told  the  whole  truth. 
If  this  were  true,  then  only  special  ques- 
tions would  be  submitted  to  a  jury,  and 
the  general  verdict  would  not  be  re- 
quired. We  often  hear  the  court  instruct 


the  jury  that,  to  determine  the  weight 
of  the  evidence,  the  jurors  may  take  into 
consideration  their  knowledge  of  simi- 
lar transactions  common  to  the  gener- 
ality of  mankind.  Requiring  a  general 
verdict  based  on  the  law  as  given  by  the 
court  and  the  testimony  as  learned  from 
the  witnesses,  in  actual  practice,  requires 
the  jurors  to  interpret  and  apply  the 
law  as  given  by  the  court  in  harmony 
with  that  knowledge  of  the  law  common 
to  the  generality  of  mankind.  Our  stat- 
utory provision  making  the  jury  the 
judge  of  the  law  as  well  as  the  facts  in 
libel  cases  is  a  recognition  of  this  func- 
tion of  a  jury,  which  is  exercised  in  a 
greater  or  less  degree  in  every  case  when 
a  general  verdict  is  rendered. 

If  the  rendering  of  a  verdict  of  guilty 
in  a  given  case  would  shock  the  moral 
sense  of  justice  in  the  minds  of  the  ju- 
rors, then  we  ought  not  to  expect  or  de- 
mand a  verdict  of  guilty.  Emerson  has 
said:  "Things  refuse  to  be  misman- 
aged long.  Though  no  checks  to  a  new- 
evil  appear,  the  checks  exist  and  will 
appear.  If  the  government  is  cruel,  the 
governor's  life  is  not  safe.  If  you  tax 
too  high,  the  revenue  will  yield  nothing. 
If  you  make  the  criminal  code  sangui- 
nary, juries  will  not  convict." 

In  conclusion,  it  may  be  suggested  that 
if  one  would  seek  to  establish  a  writ- 
ten law,  he  should  first  examine  the  un- 
written law  upon  which  it  must  rest, 
and,  if  this  does  not  approach  his  ideal, 
he  must  exert  his  power  upon  the  condi- 
tions that  necessarily  bring  about  the 
law.  If  he  can  abolish  poverty,  oppres- 
sion, and  hard  conditions  on  the  one 
hand,  and  ignorance  and  mental  de- 
formity on  the  other,  then  he  may  abol- 
ish the  laws  that  they  called  into  exist- 
ence, and  other  and  better  laws  will 
spring  up  in  their  stead.  This  is  the  true 
solution  of  the  reformation  of  the  law. — 
From  an  Address  delivered  before  the 
Kansas  State  Bar  Association,  January 
12,  1911. 
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HAT  is  slang?  Slang, 
briefly  defined,  is  low, 
vulgar,  and  unauthor- 
ized language ;  a  popu- 
lar but  unauthorized 
word,  phrase,  or  mode 
of  expression ;  low, 
popular  cant ;  also  the 
jargon  of  some  partic- 
ular calling  or  class  in  society;  as  the 
slang  of  the  theater,  of  colleges,  sailors, 
gypsies,  thieves,  and  various  other  types 
that  compose  the  dregs  and  cast-offs 
of  society.  The  "patter"  of  the  "Bowery 
tough,"  "Cockney  footpad,"  or  "Paris 
gamin"  is  a  subject  full  of  vital  human 
interest  to  the  student  of  philology  not 
averse  to  researches  in  the  labyrinths 
of  that  part  of  human  society  known  as 
the  "underworld." 

Slang  had  its  birth  in  "criminality." 
Take,  for  example,  the  speech  of  gypsies 
and  Magyars.  The  language  of  these 
vagabond  races  was  intelligible  only  to 
the  immediate  members  of  each  indi- 
vidual tribe;  as  a  class  they  were  de- 
cidedly criminal,  and  from  their  argot 
sprang  ancient  criminal  slang.  Their 
slang  language  is  the  same  to-day  as  it 
was  in  the  fourteenth  century,  and  is 
still  unscathed  by  the  mutation  of  time. 
The  criminal  classes  of  India  use  warn- 
ing cries,  and  employ  cipher  marks  to 
tell  subsequent  prowlers  of  the  condi- 
tions of  the  neighborhood ;  and  in  this 
respect  they  are  similar  to  our  "yegg- 
men"  of  the  present  day  in  America,  a 
class  whose  activities  have  baffled  the 
keenest  minds  of  the  United  States  gov- 
ernment, and  in  the  suppression  of  whom 
as  a  class  the  Postofficc  inspectors  have 
ignominiously  failed. 

Modem  criminal  slang  has  for  its  dis- 
tinguishing features  expressiveness  and 
applicability.  It  has  taken  our  modern 
civilization  to  make  the  present-day 
criminal  and  evolve  his  peculiar  dialect. 
Many  of  the  slang  expressions  which 
are  in  current  use  among  the  American 
criminals  of  the  current  day  will,  be- 


cause they  convey  so  much  truth  in  a 
"pat"  form,  eventually  find  a  place  in 
all  the  dictionaries.  The  peculiar  lan- 
guage used  by  the  underworld  is,  to  my 
mind,  due  to  their  perverted  but  acute 
mentality. 

Just  as  the  "yeggmen"  finds  a  bur- 
glar's kit  and  dynamite  an  essentia) 
preparation  for  blowing  open  safes,  so 
the  criminal  finds  his  own  slang  a  most 
convenient  and  useful  mode  of  expres- 
sion because  of  its  brevity  and  its  use- 
fulness in  conveying  so  many  ideas  in 
a  very  few  words.  To-day,  on  all  sides, 
we  hear  the  slang  expression  of  the  deft, 
furtive  pickpocket  or  "dips,"  the  vocabu- 
lary of  the  "yegg"  or  "boosters,"  the 
confidence  man,  the  counterfeiter,  and  of 
every  class  and  kind  of  criminal  which 
is  to-day  operating  in  America. 

Slang  is  too  big,  too  vital,  too  much 
a  part  of  language  (and  a  living  part), 
for  us  to  ignore  it, — words  scribbled  in 
the  margin  of  life's  page.  Some  of  these 
survive  and  creep  into  the  text.  Its  ori- 
gins have  always  mystified  the  savant, 
and  its  use  amused  the  ordinary  mortal. 
Learned  societies  are  to-day  puzzling 
their  wits  over  the  "Jobelin  of  Villon," 
trying  in  vain  to  decipher  what  that 
prince  of  crooks  meant  by  some  of  his 
astonishing  rhymes.  Many  of  his  mean- 
ings are  to-day  utterly  unknown.  Victor 
Hugo  thought  criminal  slang  worthy  a 
chapter  in  "Les  Miserables."  Every 
earnest  investigator  of  the  underworld 
agrees  with  him.  This  subterranean  dia- 
lect, obscure,  ingenious,  wonderfully 
poignant,  which  passes  muster  every- 
where as  a  lingua  franca  among  crimi- 
nals, is  surely  worth  more  than  a  casual 
study. 

To  everybody  the  subject  appeals  as 
interesting.  But  to  certain  classes  it  is 
vital.  I  mean  all  detectives,  policemen, 
lawyers, — in  short,  all  persons  in  any 
way  whatever  connected  with  the  admin- 
istration of  justice.  Crooks  can  converse 
at  will  in  the  presence  of  the  police,  or 
can  write  to  each  other  without  at  all 
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divulging  to  the  uninitiated  their  mean- 
ing. Justice  might  less  often  miscarry, 
were  the  subject  more  thoroughly  and 
generally  understood. 

Perhaps  you  will  ask  why  the  under- 
world uses  a  language  the  possession  of 
which  arouses  instant  suspicion  and  per- 
haps immediate  detection.  The  average 
policeman  in  all  of  our  large  American 
cities  is  not  deeply  versed  in  criminal 
slang  and  its  meaning;  he  is  what  the 
underworld  calls  a  "harness-bull,"  to  wit, 
an  officer  in  uniform,  and  the  average 
criminal  treats  his  knowledge  with  con- 
tempt. The  prevailing  ignorance  of  the 
meaning  of  criminal  slang  among  police 
officers,  detectives,  sheriffs,  and  other  of- 
ficials intrusted  with  the  enforcement  of 
the  criminal  laws  is  due  to  the  fact  that 
the  meeting  of  thieves  and  police  is  nat- 
urally a  hostile  one ;  the  culprit  is  in  fear, 
and  is  overawed  by  the  weight  of  au- 
thority. This  is  not  calculated  to  inspire 
any  confidence  on  grounds  of  friend- 
ship, because  to  learn  the  peculiar  argot 
of  criminals  one  must  mix  with  them 
socially  and  become  a  hail-fellow  well 
met,  and  in  this  way  become  familiar 
with  their  language  and  mannerisms. 
Then  again,  the  policeman  doing  patrol 
duty  on  the  streets  of  our  large  cities 
is  dressed  in  full  uniform  and  is  a 
marked  man,  and  consequently  is 
shunned  by  all  members  of  the  light- 
fingered  fraternity. 

The  plain-clothes  men  have  a  slightly 
better  opportunity  to  obtain  a  knowledge 
of  criminal  slang  and  thief  vernacular. 
If  a  thief  has  experienced  a  bad  fall  (an 
arrest),  he  is  put  to  his  wits'  end,  and, 
as  he  is  naturally  resourceful,  he  begins 
at  once  to  get  on  the  right  side  of  the 
arresting  officer.  This  is  where  the  ap- 
plication of  "salve"  (getting  on  the  right 
side  of  the  arresting  officer)  begins;  and 
by  reason  of  this  enforced  familiarity  the 
officer  might  pick  up  a  few  words  of 
slang  here  and  there ;  but  the  knowledge 
he  gains  in  this  way  is  never  a  burden 
to  him.  Then  again,  thieves  from  dif- 
ferent parts  of  the  United  States  have 
different  dialects  and  colloquial  sayings, 
and  a  thief  from  the  Pacific  Coast  would 
use  a  great  many  words  that  are  wholly 
unknown  to  the  New  York  pickpocket. 
Of  course,  after  a  "meet"  of  Western 


thieves  with  Eastern  thieves  an  inter- 
change of  slang  and  "pat"  words  fol- 
lows, and  one  readily  picks  up  the  cant 
words  and  sayings  of  the  others.  An 
examination  and  critical  study  of  crimi- 
nal slang  will,  to  my  mind,  prove  instruc- 
tive and  entertaining  to  the  reader.  We 
will  take  for  the  first  illustration  the  pick- 
pocket, who  is  called  in  the  slang  lan- 
guage "a  gun."  A  "gun"  is  a  thief  who 
does  not  use  force, — somewhat  of  a  para- 
dox, but  nevertheless  true;  and  in  this 
manner  he  is  distinguished  from  the  "go- 
rilla," the  strong-arm  highwayman,  who 
holds  up  people  on  the  highway,  and  re- 
lieves them  of  their  valuables. 

A  "grafter"  is  a  thief,  in  the  language 
of  criminals.  This  meaning  will  prob- 
ably be  adopted  by  honest  men,  and  find 
a  place  in  all  the  dictionaries.  Then  too, 
the  term  "jail  arithmetic"  is  so  applica- 
ble to  our  embezzling  bank  officers,  con- 
scienceless financiers,  swindling  contract- 
ors, et  id  omne  genus,  that  it  deserves 
a  place  in  our  literature. 

That  criminals  consider  all  persons 
holding  office  under  a  political  govern- 
ment "political  paupers"  should  merit 
the  attention  of  civil  service  commis- 
sions. 

A  complaint  or  charge  of  crime  is  a 
"rap,"  and  the  complainant  is  the  "rap- 
per." The  one  whose  property  is  stolen 
is  the  "sucker,"  and  the  judge  is  called 
a  "beak  " 

A  "fall"  is  an  arrest,  and  "fall  money" 
is  the  money  which  is  used  to  liberate 
a  man  from  custody.  "To  spring  a  man" 
is  to  bail  one  out  who  is  under  arrest; 
and  to  help  square  the  "sucker"  and  get 
a  man  off  clear  from  any  charge  of 
crime,  the  "underground  wires"  must  be 
used.  A  pocketbook  is  a  "poke,"  and  a 
man  who  jumps  his  bail  bonds,  becom- 
ing a  fugitive  from  justice,  is  a  "la- 
master." 

The  thief  who  steals  your  pocketbook 
is  the  "wire"  or  "tool,"  and  a  gang  of 
pickpockets  consisting  of  three  or  more 
people  who  travel  together  to  steal  is 
called  a  "mob."  A  "swell  mob"  is  a 
gang  of  first-class  pickpockets  who  can 
hire  first-class  legal  talent,  and  have  good 
financial  backing. 

When  a  man  is  convicted  of  crime  he 
is  "settled,"  or,  to  use  the  English 
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phrase,  "unfortunate."  If  a  girl  loses 
her  fellow  through  a  court  sentence  she 
is  "divorced,"  in  the  language  of  the 
underworld. 

A  "swell  mouthpiece"  is  a  very  good 
lawyer,  while  a  very  bad  one  is  called  a 
"shyster." 

A  pickpocket  is  frequently  called  a 
"dip,"  and  in  Western  states  a  "cannon." 

A  shoplifter  is  called  a  "booster,"  or 
"hois-ter"  or  "hyster,"  and  an  exception- 
ally smart  one  "a  swell  booster."  A 
green-goods  man  when  plying  his  trade 
is  said  to  be  "out  of  the  spud."  Store 
thieves  who  steal  jewelry  are  called 
"penny-weighters,"  while  thieves  who 
tap  store  tills  are  called  "damp-getters," 
and  when  working  are  said  to  be  "out  of 
the  heel." 

Thieves  who  steal  diamonds  or  other 
precious  stones  from  the  person  are 
called  "propgetters"  or  "stone  getters." 
A  woman  thief  is  called  a  "gun-moll," 
and  a  male  thief  who  makes  a  specialty 
of  robbing  women  is  called  a  "moll-buz- 
zer." A  safe  blower  is  called  a  "gopher 
man,"  "peterman,"  or  "yeggman,"  and 
"gerver,"  and  an  empty  safe  is  called 
"bloomer."  A  second-story  worker  who 
breaks  and  enters  dwelling  houses  is 
called  a  "houseman,"  "porch-climber," 
and  "flat  worker." 

"Turn  out"  is  to  discharge  from  ar- 
rest and  put  a  man  on  the  street. 

A  woman  who  decoys  men,  and  then 
her  accomplice  (alleged  husband)  black- 
mails them,  is  called  a  "badger  worker" 
or  "panel  worker." 

The  go-between  of  lobbyists,  who 
buys  up  legislators,  is  called  the  "gravel- 
train,"  because  he  has  the  "rocks"  where- 
by he  can  debauch  legislators  ;  and  the 
lobbyist  himself  is  known  to  the  crimi- 
nal world  as  a  "dress-suit  burglar." 

The  thief  who  robs  drunks  is  called 
a  "lushtoucher,"  and  the  stylish  hotel 
beat  is  called  a  "baron."  A  lodging 
house  is  called  a  "doss-house,"  and  to 
sleep  is  to  "doss." 

A  restaurant  is  a  "dump"  or  "bean- 
ery,"  and  a  convict  who  works  the 
churches  and  is  insincere  in  his  profes- 
sion of  religion  is  termed  a  "mission- 
stiff."  A  minister  is  called  a  "sky-pilot," 


and  a  Catholic  priest  is  called  a  "Gal- 
way"  or  "buck." 

A  prison  turnkey  is  alluded  to  as  a 
"screw,"  and  prison  food  is  called 
"steamed  grub." 

"Mugged"  is  photographed,  and 
"stood  up"  is  to  be  placed  in  the  line 
at  police  headquarters  for  identification, 
and  exposed  to  the  gaze  of  probable 
"rappers." 

An  "Irish  Club  House"  is  the  police 
station,  and  an  "ink  pot"  is  a  resort  for 
low  characters. 

A  "thimble"  and  "turnip"  is  a  watch, 
and  counterfeit  money  is  "bad  dough." 
Diamonds  with  flaws  are  called  "bum 
rocks,"  and  a  "fixer"  is  a  man  who  looks 
after  the  interests  of  the  man  who  is 
arrested,  squares  the  "sucker,"  hires  the 
lawyer,  and  attends  to  all  necessary  de- 
tails. 

A  chief  of  police  is  a  "buzzard"  or 
mean  person,  and  a  "good  fellow"  is  a 
thief,  man  or  woman,  who  pays  his  bills. 

A  "prison  stool  pigeon"  is  a  "trusty 
psalm  singer,"  or  "pig,"  and  "stick  and 
slug"  means  "keep  together  and  fight." 

"Slinging  the  lingo"  is  to  hold  a  con- 
versation in  slang,  while  a  "mush"  is  an 
umbrella,  and  a  "wipe"  is  a  handker- 
chief. 

"Track  13  and  a  wash  out"  is  a  life 
sentence  in  a  Western  penitentiary,  and 
"Salt  Creek"  means  death  in  the  elec- 
tric chair. 

"Anchor"  is  a  stay  of  execution  of 
sentence,  and  a  "life  boat"  is  a  pardon. 

"Making  the  boast"  is  getting  by  the 
pardon  board  and  obtaining  a  pardon. 
"Shake  down"  is  paying  for  police  pro- 
tection against  your  will,  and  a  "dead 
criminal"  is  one  who  has  become  dis- 
couraged, reformed,  or  given  up  graft- 
ing. 

"Rat"  is  a  cheap  thief  who  squeals  on 
"fall  money,"  and  refuses  to  pay  his 
bills. 

These  are  but  a  few  specimens  out  of 
hundreds  which  might  be  given.  The 
vocabulary  of  criminal  slang  is  large; 
and,  strangely  enough,  there  runs 
through  it  a  vein  of  good-natured  hu- 
mor. 
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and  for  which  he  would  not  be  likely  to 
prepare  himself. 

A  simple  but  instructive  example  of 
cross-examination  conducted  along  these 
lines  is  quoted  from  Judge  J.  W.  Dono- 
van's "Tact  in  Court."  It  is  doubly  in- 
teresting in  that  it  occurred  in  Abraham 
Lincoln's  first  defense  at  a  murder  trial. 

"Grayson  was  charged  with  shooting 
Lockwood  at  a  camp  meeting,  on  the 
evening  of  August  9,  18 — ,  and  with  run- 
ning away  from  the  scene  of  the  killing, 
which  was  witnessed  by  Sovine.  The 
proof  was  so  strong  that,  even  with  an 
excellent  previous  character,  Grayson 
came  very  near  being  lynched  on  two 
occasions  soon  after  his  indictment  for 
murder. 

"The  mother  of  the  accused,  after  fail- 
ing to  secure  older  counsel,  finally  en- 
gaged young  Abraham  Lincoln,  as  he 
was  then  called,  and  the  trial  came  on  to 
an  early  hearing.  No  objection  was 
made  to  the  jury,  and  no  cross-examina- 
tion of  witnesses,  save  the  last  and  only 
important  one,  who  swore  that  he  knew 
the  parties,  saw  the  shot  fired  by  Gray- 
son, saw  him  run  away,  and  picked  up 
the  deceased,  who  died  instantly. 

"The  evidence  of  guilt  and  identity 
was  morally  certain.  The  attendance 
was  large,  the  interest  intense.  Gray- 
son's mother  began  to  wonder  why 
'Abraham  remained  silent  so  long,  and 
why  he  didn't  do  something !'  The  peo- 
ple finally  rested." 

The  tall  lawyer  (Lincoln)  stood  up 
and  eyed  the  strong  witness  in  silence, 
without  books  or  notes,  and  slowly  began 
his  defense  by  these  questions : 

"Lincoln.    And  you  were  with  Lock- 
wood  just  before  and  saw  the  shooting? 
"Witness.  Yes. 


WO  famous  cross-ex- 
aminers at  the  Irish 
bar  were  Sergeant 
Sullivan  afterwards 
Master  of  the  Rolls  in 
Ireland,  and  Sergeant 
Armstrong.  Barry 
O'Brien,  in  his  "Life 
of  Lord  Russell,"  de- 
scribes their  methods.  "Sullivan,"  he 
says,  "approached  the  witness  quite  in  a 
friendly  way,  seemed  to  be  an  impartial 
inquirer  seeking  information,  looked 
surprised  at  what  the  witness  said,  ap- 
peared even  grateful  for  the  additional 
light  thrown  on  the  case.  'Ah,  indeed! 
Well,  as  you  have  said  so  much,  perhaps 
you  can  help  us  a  little  further.  Well, 
really,  my  lord,  this  is  a  very  intelligent 
man.'  So  playing  the  witness  with  cau- 
tion and  skill,  drawing  him  stealthily  on, 
keeping  him  completely  in  the  dark  about 
the  real  point  of  attack,  the  'little  ser- 
geant' waited  until  the  man  was  in  the 
meshes,  and  then  flew  at  him  and  shook 
him  as  a  terrier  would  a  rat. 

"The  'big  sergeant'  (Armstrong)  had 
more  humor  and  more  power,  but  less 
dexterity  and  resource.  His  great  weap- 
on was  ridicule.  He  laughed  at  the  wit- 
ness and  made  everybody  else  laugh. 
The  witness  got  confused  and  lost  his 
temper,  and  then  Armstrong  pounded 
him  like  a  champion  in  the  ring." 

In  some  cases  it  is  wise  to  confine  your- 
self to  one  or  two  salient  points  on  which 
you  feel  confident  you  can  get  the  wit- 
ness to  contradict  himself  out  of  his  own 
mouth.  It  is  seldom  useful  to  press  him 
on  matters  with  which  he  is  familiar.  It 
is  the  safer  course  to  question  him  on 
circumstances  connected  with  his  story, 
but  to  which  he  has  not  already  testified 
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"Lincoln, 
to  them? 

"Witness. 

"Lincoln, 
feet? 

"Witness. 

"Lincoln. 

"Witness. 

"Lincoln. 

"Witness. 

"Lincoln. 


And  you  stood  very  near 

No,  about  20  feet  away. 
May  it  not  have  been  10 

No,  it  was  20  feet  or  more. 
In  the  open  field? 
No,  in  the  timber. 
What  kind  of  timber? 
Beech  timber. 
Leaves  on  it  are  rather 


thick  in  August? 
"Witness.  Rather. 

"Lincoln.  And  you  think  this  pistol 
was  the  one  used? 

"Witness.    It  looks  like  it. 

"Lincoln.  You  could  see  defendant 
shoot, — see  how  the  barrel  hung,  and  all 
about  it? 

"Witness.  Yes. 

"Lincoln.    How  near  was  this  to  the 
meeting  place? 
"Witness.    Three  quarters  of  a  mile 


away. 

"Lincoln. 

"Witness. 

"Lincoln, 
away? 

"Witness. 

"Lincoln. 


Where  were  the  lights  ? 
Up  by  the  minister's  stand. 
Three  quarters  of  a  mile 


Yes, — I  answered  ye  twiste. 
Did  you  not  see  a  candle 
there,  with  Lockwood  or  Grayson? 

"Witness.  No.  What  would  we  want 
a  candle  for? 


"Lincoln.  How,  then,  did  you  see  the 
shooting? 

"Witness.   By  moonlight!  (defiantly). 

"Lincoln.  You  saw  this  shooting  at  10 
at  night,  in  beech  timber,  three  quarters 
of  a  mile  from  the  lights, — saw  the  pis- 
tol barrel,  saw  the  man  fire,  saw  it  20 
feet  away,  saw  it  all  by  moonlight?  Saw 
it  nearly  a  mile  from  the  camp  lights? 

"Witness.   Yes,  I  told  you  so  before. 

"The  interest  was  now  so  intense  that 
men  leaned  forward  to  catch  the  small- 
est syllable.  Then  the  lawyer  drew  out 
a  blue-covered  almanac  from  his  side 
coat  pocket,  opened  it  slowly,  offered  it 
in  evidence,  showed  it  to  the  jury  and 
the  court,  read  from  a  page,  with  care- 
ful deliberation,  that  the  moon  on  that 
night  was  unseen  and  only  arose  at  one 
the  next  morning. 

"Following  this  climax  Mr.  Lincoln 
moved  the  arrest  of  the  perjured  witness 
as  the  real  murderer,  saying:  'Nothing 
but  a  motive  to  clear  himself  could  have 
induced  him  to  swear  away  so  falsely  the 
life  of  one  who  never  did  him  harm !' 
With  such  determined  emphasis  did  Lin- 
coln present  his  showing  that  the  court 
ordered  Sovine  arrested,  and  under  the 
strain  of  excitement  he  broke  down  and 
confessed  to  being  the  one  who  fired  the 
fatal  shot  himself,  but  denied  it  was  in- 
tentional." 


TO  BE  CONTINUED. 


The  old  severity  of  the  penal  code  has  long  since 
passed  away,  yet  the  ancient  procedure  with  all  its  loop- 
holes of  escape  and  all  the  safeguards  and  presumptions 
in  favor  of  the  criminal  is,  to  a  large  extent,  still  retained. 
It  is  largely  inapplicable  to  present  conditions,  and  in 
the  interest  of  justice,  as  well  as  social  order  and  security, 
it  ought  to  be  modified,  as  it  has  been  in  England,  where 
it  originated. — Prof.  James  W.  Gamer. 
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Criminal  Law  Reform 

Suggestions  Contained  in  Addresses  Delivered  by  'Prominent 
Members  of  tbe  ^Qar  on  'Gbia  Important  Subject. 

¥¥ 

By  Hon.  F.  H.  Norcrom,  Chitf  Jocffcn  Saprmmm  Court  Nevada: 

17  OR  centuries  ike  world  ha*  proceeded  upon  the  theory  that  the  way  lo  deal  with 
crime  wai  to  impose  severe  punishment  upon  the  offender.  Long  sentences,  to  be 
served  out  ia  prisons,  where  only  hardship  and  cruelty  were  lo  he  expected,  were 
considered  the  proper  thing.  Terror  was  to  be  the  force  that  was  to  hold  crime  ia 
check.    It  has  takes  the  world  many  centuries  to  make  at  last  a 
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check.  II  baa  takes  the  world  many  centuries  to  make  at  last  a  beginning  in  experi- 
menting upon  some  theory  in  dealing  with  crime,  other  than  thai  of  vengeance.  Grad- 
ually, snore  and  snore,  during  the  last  quarter  of  a  century,  different  ones  intrusted 


with  the  administration  of  justice  and  the  enforcement  of  law  concluded  thai  it  night 
be  worth  while  to  try  the  experiment  of  injecting  a  little  more  of  intelligent  and 
well-directed  humanity  into  the  methods  of  denting  with  offenders.     When  these 


By  Hon.  Horace  E.  Dammar,  Chief  Jiurtce  Suprmmm  Court 


PENOLOGISTS   have   demonstrated   that   it   i,   not   .he   severity    of   puiwshmenl  wh.ch 


deterrent  from  crime.  Certainty  and  celerity  of  the  processes  of  the  law 
are  really  the  greatest  discouragement  to  the  criminal  classes.  When  the  offender 
has  been  convicted  of  his  wrong  to  society,  then  may  society  justly  show  mercy;  then 
should  it  begin  an  investigation  as  to  its  own  responsibility  for  the  conditions  which 
brought  about  that  wrong;  and  then  should  it  undertake  me  solution  of  the  problem 
of  how  lo  treat  the  culprit.  Punishment  should  be  made  to  fit  the  criminal,  and  not 
the  crime;  and  he  whose  liberty  is  a  menace  to  society  should  be  restrained  just  so  long 
as  it  is  unsafe  to  the  community  for  him  to  be  given  his  freedom.  Determinate  sen- 
tences have  been  a  dismal  failure,  and  the  lime  has  arrived  for  that  sort  of  punishment 
which  commends  itself  lo  a  humane,  intelligent  and  responsible  people.  Practically  all 
of  the  leading  penologists  of  this  country  now  favor  the  indeterminate  sentence  as 
the  only  reasonable  and  entirely  just  method  of  punishment;  and  the  scheme  is  worthy 
of  the  best  thought  of  all  associations  having  at  heart  tbe  interests  of  our  common 


IT  is  in  the  infliction  of  penalties  thai  we  find  the  most  glaring  inequalities  in  die 
application  of  our  criminal  laws.    Most  misdemeanors  are  punishable  with  fine  or  im- 


prisonment, in  the  alternative.  Usually  the  fine  is  imposed  (except  in  aggravated 
or  where  the  accused  is  specially  low  in  tbe  social  scale), — the  defendant  to  stand 
committed  till  the  fine  and  costs  are  paid.  The  offender  with  more  money  or  friends 
pays  his  fine  and  is  released ;  the  defendant  without  money  or  friends  serves  the  jail 
sentence.  Even  where  the  offender  whose  means  are  small  manages  to  pay  his  fine  and 
coals,  the  hardship  upon  him  is  much  greater  than  where  the  same  fine  is  imposed 
upon  one  with  greater  ability  lo  pay.  Yet  how  seldom,  in  considering  the  degree  of 
punishment  to  be  inflicted  and  the  amount  of  fine  to  be  imposed,  does  the  magistrate 
think  of  the  ability  of  tbe  accused  to  par.  Tbe  imposition  of  a  fine  of  $5  on  one 
man  may  be  a  more  severe  punishment  than  a  fine  of  $500  on  another.  The  only 
means  by  which  an  equality  of  punishment  in  cases  of  misdemeanors  can  be  secured 
is  by  so  altering  our  penal  statutes  as  to  abolish  fines  altogether,  and  to  impose  jail 
sentences  only.  Then  all  men  will  truly  be  equal  in  the  sight  of  the  law.  ...  It 
is  just  as  easy  (or  just  as  hard,  if  you  prefer)  for  one  man  »•  another  to  go  to  jail; 
it  is  not  just  as  easy  for  one  man  as  another  to  pay  a  fine. 
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By  Fr**id*nt  Toft. 


THERE  it  no  subject  on  which  1  feel  to  deeply  as  upon  the  necessity  for  reform  ia 
*  the  administration  of  both  civil  and  criminal  law.    To  si 


.  sum  it  all  in  ooe  phrase,  the 
difficulty  hi  both  it  undue  delay.  It  is  not  too  much  to  say  that  the  administration  of 
criminal  law  ia  this  country  it  a  disgrace  to  our  civilization,  and  that  the  prevalence 
of  crime  and  fraud,  which  here  it  greatly  in  excess  of  that  ia  European  countries,  it 
due  largely  to  the  failure  of  the  law  and  itt  administration  to  bring  criminals  to 


By  Emanuel  M.  Grouman,  Esq.,  of  St.  Loot*,  Mo. : 

QUR  criminal  law  is,  of  course,  the  great  cause  of  popular  discontent.  To  it,  more 
than  to  any  other  department  of  the  law,  may  be  charged  the  growing  disrespect  of 
all  law  and  die  low  of  prestige  of  the  lawyer.  It  it  a  moat  deplorable  fact,  and  to 
the  great  shame  and  discredit  of  our  civilization,  that  ia  this  country,  at  this  advanced 
age,  the  ttatitbes  show  more  homicides  in  proportion  to  population  than  ia  all  the  prin- 
cipal countries  of  Europe  put  together.  It  is  said  that  we  are  guilty  of  about  nine 
thousand  homicides  annually,  with  only  little  more  than  one  out  of  every  one  hundred 
avenged  by  legal  execution.    But  such  lax  treatment  of  crime  it  not  altogether  to  be 


charged  to  the  law.  The  people  themselves,  who.  through  the  jury,  six  the  standard 
of  conduct,  are  largely  to  be  held  accountable.  .  .  .  But  the  technicalities  of  the 
criminal  law  are  chiefly  responsible  for  the  deplorable  state  of  public  disapproval.  The 
vicious  doctrine  of  presumed  prejudice — presumed,  as  ia  thit  ttate  from  errors  of  even 


at  triviality,  even  from  error  committed  by  a  itenographer  ia  the  misspelling 
of  a  word,  or  ia  the  ominioo  of  the  article  "the."  though  the  crime  with  which  the  de- 
fendant was  charged  and  found  guilty  may  have  been  the 


civilization, — has  brought  apon  our  law  and  courts  such  a  ttorm  of  disapproval  that 
lawyers  find  it  futile  to  attempt  to  allay  it. 

¥¥ 

By  North  T.  Gentry,  Esq.,  of  Columbia,  Mo.  : 

A    SERIOUS  defect  in  our  Criminal  Code  it  the  abuse  of  the  law  on  the  subject 
of  continuances,  and  on  the  subject  of  change  of  venue.   It  often  happens,  indeed  ia 
some  countries  it  it  the  practice,  for  the  defendant  ia  a  crimiaal  case  who  it  out  on 


bail  and  wfcn  is  interested  ia  dodging  a  trial,  to  procure  as  many  continuances  from  the 
regular  judge  at  possible,  and.  when  his  last  application  for  a  continuance  it  overruled, 
to  ask  for  a  change  of  venue  on  account  of  the  prejudice  of  the  judge,  and  thereby  secure 
another  delay.  After  the  new  judge  it  called  ia,  another  delay  ia  asked  for  on  the 
ground  that  the  defendant  hat  just  then  discovered  that  die  inhabitants  of  the  county 
are  to  prejudiced  against  him  that  he  cannot  have  a  fair  and  impartial  trial. 

¥¥ 

By  Hon.  M.  C.  Sfoaa,  Auociat*  Joafrco  Supromo  Court  California: 


THE  public  cannot  successfully  cope  with  the  perpetrators  of  crime,  unless  it  has  the 
right  to  call  upon  them  to  either  give  a  statement  of  the  facts,  or  ran  the  risk  of 
having  an  unfavorable  inference  drawn  from  their  failure  to  give  it.  Nor  would  there 
be  danger  of  injustice  from  the  adoption  of  this  change.  An  innocent  man  could  rarely, 
if  ever,  be  harmed  by  taking  the  witness  stand  to  declare  his  innocence.  "It  must  not  be 
forgotten,"  said  a  promiaent  New  York  lawyer  in  a  recent  address,  "that  the  rule  that 
a  defendant  in  a  criminal  case  cannot  be  compelled  to  incriminate  himself  was  enacted 
at  a  time  when  the  defendant  was  not  allowed  to  be  a  witness  m  his  own  behalf." 
And  he  added  the  opinion  that  "nine  out  of  ten  crimes  go  unpunished  because  of  the 
tradition,  which  found  itt  birth  ia  the  Dark  Ages." 

Side  by  side  with  the  limitation  of  the  right  of  the  accused  to  stand  mute  should 
go  the  absolute  prohibition  of  testimony  or  confessions  obtained  from  persons  under 
arrest,  as  the  result  of  private  questioning  by  officers  of  the  law.  The  horrors  of  the 
"third  degree"  are  the  direct  result  of  the  rule  prohibiting  the  prosecution  from  calling 
the  accused  at  a  wits  ess,  or  basing  aay  argument  upon  his  failure  to  take  the 
stand  in  his  own  behalf. 
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Genius  and  Jails. 

/T*  EN  I  US  is  generally  erratic,  and  of- 
ten  has  a  fine  disregard  for  conven- 
tionalities and  laws.  This  attribute  has 
led  many  a  man,  highly  endowed  by  na- 
ture, to  a  prison  cell.  A  few  months 
ago  it  was  discovered  that  a  young  man 
in  a  Western  penitentiary  was  a  gifted 
poet, — a  more  than  potential  Villon  or 
Wilde, — one  whose  lines  suggested  the 
fiery  rapture  of  Swinburne's  verse.  He 
had  been  imprisoned,  when  but  nineteen 
years  of  age,  for  stealing  a  small  sum 
of  money  at  a  time  when  he  was  starv- 
ing. Executive  clemency  was  asked  and 
obtained  in  his  behalf. 

Another  prisoner  showed  himself  able 
to  produce  in  a  far  northern  latitude 


»f  current  topics 

wonderful  results  with  lemon  trees.  He 
succeeded  in  raising,  in  the  prison  yard, 
lemons  weighing  two  or  three  pounds. 
For  him  also  a  pardon  was  asked. 

Another  penitentiary  contained  a 
mathematical  genius  who  claimed  to  have 
discovered  "the  reduction  of  the  general 
equation  of  the  tenth  degree  to  an  equa- 
tion one  degree  lower."  If  he  has  made 
this  discovery,  hitherto  believed  impos- 
sible, he  has  made  a  name  for  himself 
as  great  or  greater  than  any  mathema- 
tician, living  or  dead. 

Such  instances  as  these  bring  up  a 
delicate  question  as  to  society's  duty  to 
a  criminal  under  such  circumstances. 
Having  found  a  genius  in  a  prison  cell, 
shall  it  leave  him  there  to  work  out  his 
time  ?  Or  shall  it  open  the  doors  on  the 
ground  that  his  brilliant  writings  or  rare 
discoveries  have  discharged  his  debt  and 
"assoiled  his  shame?" 

It  is  clear  that  any  man  who  has  been 
reasonably  punished,  and  who  is  willing 
and  anxious  to  do  better,  ought  to  be 
given  the  opportunity.  While  genius 
ought  not  to  confer  immunity  from  pun- 
ishment, it  may  well  be  considered  in 
abridging  the  penalty  of  the  law, — es- 
pecially if  the  offender  is  repentant  and  . 
willing  to  try  to  make  the  most  of  him- 
self. 

Playing  the  Came. 

A  T  the  recent  session  of  the  New  York 
State  Bar  Association,  Honorable 
Elihu  Root  repeated  the  statement  which 
he  made  a  year  ago,  "that  we  are  too 
apt,  at  the  American  Bar,  to  act  as  if 
in  litigation  we  were  playing  a  game, 
with  the  judge  as  referee  of  the  game." 
This  criticism  is  doubtless  to  a  consid- 
erable extent  deserved.  Practically,  the 
courts  are  a  battle  ground  for  the  law- 
yers. There  is  no  technicality  too  trivial 
for  some  attorneys  to  take  advantage  of 
it  in  defending  their  clients.  The  guilt 
or  innocence  of  the  accused  is  often 
given  little  thought  by  the  opposing 
counsel,  or  is  treated  as  a  minor  issue. 
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The  prosecutor  and  his  associates  feel 
it  is  their  duty  to  convict.  If  they  fail, 
it  is  a  personal  defeat.  The  attorneys 
for  the  defense  are  hired  to  free  their 
client.  If  they  lose,  they  feel  that  they 
have  not  earned  their  money,  or  at  least 
have  lost  a  part  of  that  valuable  asset 
called  professional  reputation.  In  other 
words,  it  is  a  game  between  prosecu- 
tion and  defense,  in  which  life,  liberty, 
and  justice  are  incidentally  involved. 

Such  conditions  are  highly  prejudicial 
to  the  best  interests  of  the  legal  profes- 
sion and  of  the  public.  The  field  of 
criminal  practice  is  one  of  notable  op- 
portunity. It  invites  to  eminent  service, 
and  offers  special  distinctions.  It  rests 
with  the  responsible  members  of  the  Bar 
to  reform  this  evil,  so  far  as  it  may  ex- 
ist, in  both  criminal  and  civil  actions. 
In  the  words  of  Senator  Root:  "Only 
the  Bar  itself  can  cure  that,  and  realize 
the  highest  usefulness  of  a  noble  pro- 
fession by  devoting  its  learning,  its  skill, 
and  its  best  effort  to  securing  for  every 
suitor,  as  promptly  as  possible,  a  fair 
and  final  judgment  on  the  merits  of  his 
case." 

The  Evolution  of  Portia. 

OTHING  is  more  significant  of  the 
modern  feminine  invasion  of  the 
precincts  of  the  law  than  the  recent  de- 
mand for  a  court  to  be  conducted  en- 
tirely by  women,  and  for  the  purpose  of 
trying  cases  wherein  women  alone  are 
interested.  It  is  urged  that  such  a  tribu- 
nal could  be  maintained  successfully,  es- 
pecially in  our  large  cities,  where  there 
are  not  a  few  women  who  are  engaged 
in  the  practice  of  the  law.  There  would 
be  a  woman  on  the  bench,  women  to 
plead  at  the  bar,  women  in  the  jury 
box,  and  women  litigants  or  culprits. 
Whether  male  spectators  would  be  tol- 
erated, or  unceremoniously  ejected  by 
the  Amazon  attendants,  has  not  been  an- 
nounced. 

This  proposition,  if  seriously  made, 
seems  to  have  little  to  commend  it.  Our 
courts  are  open  to  men  and  women  alike, 
and  the  rights  of  the  latter  are  as  care- 
fully protected  as  those  of  the  former. 
In  fact  a  woman,  especially  if  attractive, 
has  always  been  dealt  with  in  a  most 


chivalrous  manner  by  our  juries.  There 
is  no  more  reason  for  basing  a  separate 
jurisdiction  on  the  distinction  of  sex 
than  there  would  be  on  the  ground  of 
nationality. 

Speeding  up  the  Legal  Machine. 

A  N  Ohio  judge  of  the  common  pleas 
court  has  established  a  new  world's 
record  for  granting  a  divorce. 

Reno  judges  held  the  speed  title  for 
some  years,  claiming  that  divorces  could 
be  secured  in  the  courts  of  that  city  in 
five  minutes. 

Then  a  Montana  judge  jumped  into 
the  limelight,  demanding  the  speed  title 
with  a  three-minute  mark.  His  record 
stood  for  some  time. 

In  the  Ohio  case  it  took  exactly  two 
minutes  and  a  half  to  send  the  complain- 
ing benedict  under  the  wire,  free. 

No  time  was  wasted.  Two  witnesses 
were  sworn  in  a  twinkling  of  an  eye. 
They  testified  in  a  few  words.  Statutory 
grounds  were  set  up,  and  the  judge  held 
them  to  be  sufficient  for  a  decree.  The 
case  which  had  been  in  progress  was  in- 
terrupted but  three  minutes,  and  a  di- 
vorce had  been  granted. 

Idaho  State  Bar  Association. 

HPHE  last  meeting  of  the  Association 
"  held  at  Boise  from  January  12th  to 
14th  is  reported  to  have  been  the  best  in 
its  history. 

A  committee  was  appointed  to  draw 
bills  relating  to  needed  reforms  in  prac- 
tice and  procedure,  which  will  be  pre- 
sented to  the  present  session  of  the  legis- 
lature. It  is  proposed  to  reduce  the  time 
within  which  a  defeated  party  may  ap- 
peal, from  a  year  to  sixty  days,  so  that 
when  real  property  is  involved  a  cloud 
will  not  hang  over  the  title  so  long.  It 
is  also  urged  that  the  practice  of  having 
an  abstract  of  the  evidence  made  by  at- 
torneys for  use  on  appeal  be  discontin- 
ued, and  that,  instead,  the  transcript  be 
sent  up  by  the  clerk,  and  that  the  attor- 
neys then  make  a  brief  covering  the 
points  of  law. 

The  Bar  also  favors  an  increase  in  the 
salaries  of  judges  of  the  supreme  court, 
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and  an  increase  in  the  number  of  judges 
from  three  to  five. 

Several  excellent  addresses  were  given 
and  followed  by  interesting  discussions. 
General  Frank  Martin,  of  Boise,  is  the 
new  President  and  B.  S.  Crow,  of  Boise, 
was  re-elected  secretary. 

It  is  likely  that  the  Association  will 
meet  annually  hereafter,  instead  of  bien- 
nially. 

Euthanasia  and  the  Law. 

A FEW  months  ago  an  eminent  pro- 
fessor in  a  prominent  medical  col- 
lege declared  that  suicide,  and  a  deliber- 
ate hastening  of  death  by  a  physician, 
are  justifiable.  He  asserted  that  a  per- 
son suffering  from  an  incurable  disease 
is  justified  in  taking  his  life  and  putting 
an  end  to  the  torture.  He  declared  that 
he  did  not  believe  that  such  an  act  would 
be  held  against  the  suicide  in  the  future 
state. 

Thereafter  a  physician  in  a  Western 
city  advocated  that  a  dose  of  prussic 
(otherwise  hydro-cyanic)  acid  be  given 
as  a  "mercy  tablet"  to  all  idiots  and  to 
the  hopelessly  insane. 

The  question  is  presented  in  a  modi- 
fied form  by  those  who  do  not  believe 
in  the  right  of  one  person  to  kill  an- 
other to  end  his  agony,  but  who  do  be- 
lieve that  we  should  avail  ourselves  of 
anodynes,  even  though  their  use  in  a 
hopeless  case  may  shorten  the  brief  re- 
maining span  of  life. 

Suicide  has  little  to  commend  it.  If  it 
be  conceivable  that  a  sane  man  should 
wish  to  destroy  himself,  the  act  would 
partake  more  of  moral  cowardice  than  of 
Stoic  fortitude.  No  man  has  a  right  to 
refuse  to  perform  his  allotted  earthly 
pilgrimage,  or  to  decline  to  undergo  its 
disciplinary  sufferings,  however  harsh; 
nor  can  he  be  sure  that  they  will  not 
overtake  him  in  the  after-world.  It  is 
the  height  of  impiety  for  the  creature  to 
fling  back  the  boon  of  life  to  his  Cre- 
ator as  a  worthless  gift.  But  although 
the  law  denounce  this  offense,  it  cannot 
prevent  it ;  nor  can  the  dead  be  punished. 

Just  as  people  will  continue  to  take 
their  lives  if  they  want  to,  in  spite  of  all 
laws  that  are  passed,  so  they  will  con- 
tinue to  cling  to  life,  however  wretched 


or  desperate  their  condition,  in  spite  of 
the  theories  of  others  that  they  ought 
to  pass  out  quietly  and  peaceably.  Hu- 
man beings  are  entitled  to  life  just  as 
long  as  human  skill  is  able  to  maintain 
it.  Aside  from  the  judgments  of  a  court 
of  justice,  who  has  a  right  to  say  that 
a  human  being  has  forfeited  his  life? 
Even  the  lives  of  the  insane  may  not  be 
as  hapless  as  we  deem  them,  or  without 
their  hidden  meaning. 

There  is  much  to  commend  the  use  of 
powerful  anodynes  to  mitigate  hopeless 
suffering.  It  is  said  that  General  Grant's 
last  days  were  made  more  comfortable 
by  the  use  of  drugs,  which  very  likely 
actually  shortened  his  life,  and  that  he 
requested  his  physicians  to  use  them. 

What  ought  the  physician  to  do  in 
similar  cases  ?  Should  he  give  the  medi- 
cine with  the  primary  object  of  reliev- 
ing the  pain,  and  risk  fatal  conse- 
quences? If  the  patient  dies,  would  the 
law  exonerate  the  physician  ?  Would  the 
court  and  jury  presume,  as  in  the  case 
of  a  serious  surgical  operation,  that  the 
intent  was  merciful,  and  not  homicidal? 
Probably,  where  the  parties  are  all  repu- 
table it  would  be  presumed  that  the  ex' 
gencies  of  the  case  required  the  medica- 
ment, and  that  the  death  was  the  inci- 
dental, and  not  the  premeditated,  out- 
come. 

The  strictly  private  execution  of  con- 
demned persons  in  their  cells,  under  the 
influence  of  an  anaesthetic,  has  also  been 
strongly  urged,  and  is  doubtless  a  hu- 
mane suggestion.  It  would  at  least  cast 
over  the  death  of  criminals  some  touch 
of  decency  and  decorum,  and  do  away 
with  the  awful  ceremony  and  disgusting 
apparatus  of  violent  death.  A  man 
about  to  pay  the  last  stern  penalty  of  the 
law  is  not  a  thing  to  exult  and  gloat 
over ;  nor  ought  his  passing  to  be  made  a 
public  spectacle. 

Women's  Night  Court. 

"irHE  women's  night  court,  recently  es- 
"  tablished  in  New  York  city,  may  be 
described  as  the  familiar  police  court 
with  a  restricted  scope. 

A  physician  and  a  nurse  supplement 
the  judge.  Women  charged  with  va- 
grancy, intoxication,  and  public  immor- 


Digitized  by  Google 


516 


Case  and  Comment 


ality  will  be  the  court's  principal  con- 
cern :  and  culprits  will  go  to  prison,  or  to 
hospital,  according  to  their  deserts,  or  as 
public  policy  may  determine. 

The  women  of  the  street  make  up  the 
greater  number  of  the  night  offenders. 
Their  cases  present  the  most  serious 
problem.  Volumes  have  been  written 
concerning  these  unfortunates.  But  one 
will  search  far  for  a  book  or  pamphlet 
that  even  suggests  a  remedy  or  cure. 

"The  probation  system,  reinforced  by 
such  excellent  institutions  as  Waverly 
House,"  says  a  writer  in  the  Boston 
Transcript,  "has  been  made  the  basis  of 
much  well-intended  effort;  but  it  is  no- 
ticeable that  even  the  philanthropic 
workers  who  do  most  through  such 
agencies  come  at  last  to  regard  the  wom- 
an of  the  street  as  a  sort  of  psychologi- 
cal phenomenon,  which  they  describe  in 
their  writings,  and  pity  or  condemn  as 
the  case  may  be,  but  for  which  they  do 
not  pretend  to  assign  a  preventive. 
Such  writings  not  infrequently  conclude 
with  general  remarks  about  'the  oldest 
profession  in  the  world,'  and  let  it  go 
at  that. 

"The  recent  amendments  to  the  New 
York  law  provide  for  physical  examina- 
tion of  women  thus  arrested,  and  their 
commitment  to  hospitals  for  not  less 
than  one  year,  in  cases  where  it  appears 
that  their  condition  is  a  menace  to  the 
community.  The  legislative  commission 
on  whose  recommendation  this  feature 
of  the  law  was  enacted  frankly  stated 
that  the  suggestion  was  made  only  as  a 
beginning.  It  did  not  predict  the  end- 
ing, but  the  tone  of  its  report  points  dis- 
tinctly in  the  direction  of  the  system  in 
vogue  in  many  foreign  cities,  of  licens- 
ing and  registering  the  Magdalens  of 
the  community, — an  idea  which  would 
run  counter  to  many  of  the  settled  pre- 
cepts of  the  American  code  of  morals." 

However,  such  specializations  in  legal 
procedure  as  are  exemplified  by  the  night 
court  should  engage  the  sympathetic  in- 
terest of  all  who  would  promote  social 
betterment. 


The  Court  of  Domestic  Sorrows. 

|[  N  New  York  a  court  of  domestic  rela- 
**  tions  has  been  created  by  statutory 
provision.  The  matter  has  been  specif- 
ically established  to  deal  with  cases  of 
abandonment.  With  the  increase  in  the 
economic  pressure,  and  the  uneasy  shift- 
ing to  and  fro  of  a  large  alien  popula- 
tion, cases  of  this  kind  have  developed 
with  disquieting  frequency.  The  court 
will  make  a  sincere  endeavor  to  effect 
reconciliation  wherever  possible.  In 
those  numerous  cases  where  the  continu- 
ing absence  of  the  husband  and  father 
puts  any  such  adjustment  out  of  the 
question,  the  court  will  administer  jus- 
tice to  the  extent  that  is  practicable,  and 
will  make  provision  for  the  abandoned 
wife  and  deserted  family.  Briefly  sum- 
marized, the  results  to  be  accomplished 
by  establishing  one  part  of  the  magis- 
trates' court  for  "domestic  relations" 
cases  will  be:  The  expedition  of  this 
branch  of  the  police  court  business ;  the 
protection  of  women  and  children  from 
contact  with  crime  and  criminals;  the 
more  orderly,  painstaking,  and  sympa- 
thetic consideration  of  their  stories,  and 
the  opportunity,  by  reason  of  better  in- 
formation, for  both  magistrates  and 
their  probation  officers  to  get  into  some 
degree  of  personal  touch  with  the  fami- 
lies who  are  in  trouble.  It  is  also 
planned  to  establish  a  branch  office  of 
the  superintendent  of  the  out-door  poor, 
in  the  building  in  which  is  located  the 
"domestic  relations"  court,  so  that  this 
official  may  work  in  harmony  with  the 
magistrates.  Facilities  will  be  given  al- 
so for  representatives  of  charitable  so- 
cieties to  render  their  aid  as  conditions 
permit;  and  these  latter  will,  no  doubt, 
be  of  considerable  assistance  by  way  of 
investigating  details  that  the  magis- 
trates, even  with  such  probation  officers 
as  mav  be  assigned  to  them,  cannot  give 
attention  to. 

A  court  of  domestic  relations  cannot 
fail  to  make  for  greater  humanity,  and 
greater  intelligence  in  classes  of  cases 
that  particularly  call  for  those  qualities. 
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Abatement — suit  in  other  state — insurance 
policy. —  The  pendency  of  a  suit  in  one 
state  upon  a  policy  of  insurance  is  gen- 
erally held  not  to  constitute  a  ground  of 
abatement  in  another  suit  upon  the  pol- 
icy brought  in  another  state.  Thus,  in 
the  recent  Iowa  case  of  Searles  v. 
Northwestern  Mut.  L.  Ins.  Co.  126  N. 
W.  801,  annotated  in  29  L.R.A.(N.S-) 
405,  it  is  held  that  an  insurance  company 
cannot  abate  an  action  to  recover  the 
amount  due  on  a  life  policy,  because  it 
was  assigned  to  a  nonresident  who  has 
brought  suit  upon  it  in  the  state  of  his 
residence,  although  he  cannot  be  made  a 
party  to  the  action,  if  the  assignment  is 
alleged  to  have  been  void  for  want  of 
capacity  to  make  it. 


Appeal — acceptance  of  benefit — 

That  the  defendant  in  a  suit  by  which 
his  tax  deed  is  set  aside  cannot  unre- 
servedly accept  the  taxes,  interest,  and 
charges  tendered  by  the  bill,  and  ordered 
by  the  decree  to  be  paid  him,  and  then 
appeal  from  the  decree,  is  held  in  Mc- 
Kain  v.  Mullen,  65  W.  Va.  558,  64  S. 
E.  829.  This  decision  rests  upon  the 
principle  that  one  cannot  avail  himself 
of  that  part  of  a  decree  which  is  favor- 
able to  him,  accept  its  benefits,  and  then 
prosecute  an  appeal  to  reverse  such  por- 
tion of  the  same  decree  as  militates 
against  him,  when  the  acceptance  of  the 
benefit  from  the  one  part  is  totally  incon- 
sistent with  the  appeal  from  the  other. 

The  case  is  accompanied  in  29  L.R.A. 
(N.S.)  1,  by  an  exhaustive  note  collat- 
ing the  decisions  upon  the  right  to  ac- 
cept the  favorable  part  of  a  decree,  judg- 
ment, or  order,  and  appeal  from  the  rest 
of  it. 


Broker — unauthorized  act — ratification  by 
principal. —  It  is  a  well-settled  rule  of  law 
that  if  an  agent,  in  making  a  contract 
on  behalf  of  his  principal,  inserts  there- 
in, without  the  latter's  knowledge,  stipu- 
lations which  he  was  not  authorized  to 
make,  and  such  stipulations  are  not  es- 
sential elements  of  such  contract,  and 
are  not  brought  to  the  notice  of  the  prin- 
cipal, the  latter's  performance  of  his 
part  of  the  contract  will  not  be  deemed 
a  ratification  of  the  unauthorized  pro- 
visions. 

This  rule  was  applied  in  the  case  of 
John  Gund  Brewing  Co.  v.  Tourtellotte, 
108  Minn.  71,  121  N.  W.  417,  annotated 
in  29  L.R.A.(N.S.)  210,  holding  that 
where  an  agent  with  authority  to  sell 
certain  land  of  his  principal  assigns  to 
one  with  whom  he  contracts  for  a  sale, 
the  rent  to  accrue  from  tenants  during 
the  pendency  of  negotiations,  or  from 
the  date  of  the  contract  to  the  comple- 
tion of  the  transaction,  the  principal  is 
not  chargeable  with  liability  on  the 
ground  of  having  ratified  such  a  con- 
tract, in  the  absence  of  notice  or  knowl- 
edge on  his  part  of  its  unauthorized 
terms. 


Constitutional  law — dance  house — mi- 
nora.— The  constitutionality  of  an  ordi- 
nance or  statute  forbidding  the  admis- 
sion of  minors  to  dance  halls  was 
passed  upon,  apparently  for  the  first 
time,  in  the  Minnesota  case  of  State  v. 
Rosenfield,  126  N.  W.  1068,  29  L.R.A. 
(N.S.)  331.  holding  that  such  an  enact- 
ment is  a  proper  exercise  of  the  police 
power,  and  not  invalid  as  class  legisla- 
tion. 
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Cotenant* — liability  for  rent. — In  the 
Kansas  case  of  Thurstin  v.  Brown,  109 
Pac.  784,  29  L.R.A.(N.S.)  238,  it  is 
held  that  the  mere  occupation  and  use 
of  the  common  property  by  one  tenant  in 
common  does  not  create  the  relation  of 
landlord  and  tenant  between  him  and  his 
cotenant,  or  render  him  liable  for  rent. 

It  is  further  laid  down  that  before  a 
tenant  in  common  will  become  liable  to 
pay  rent  to  his  cotenants  for  the  use 
and  occupation  of  the  common  property, 
his  occupancy  must  be  such  as  amounts 
to  a  denial  of  the  right  of  his  cotenant 
to  occupy  the  premises  jointly  with  him, 
or  the  character  of  the  property  must 
be  such  as  to  make  such  joint  occupancy 
impossible  or  impracticable. 

Similarly  it  is  held  in  Schuster  v. 
Schuster,  84  Neb.  98,  120  N.  W.  948, 
that  a  tenant  in  common  who  is  in  sole, 
exclusive,  and  adverse  possession  under 
claim  of  title,  is  liable  to  his  cotenant  for 
an  accounting  for  rents  and  profits. 

These  decisions  are  accompanied  in  29 
L.R.A.(N.S.)  224,  by  a  note  collating 
the  recent  cases  on  the  liability  of  co- 
tenants  to  account  for  use  and  occupa- 
tion, or  rents  and  profits,  the  earlier  ad- 
judications on  the  subject  having  been 
presented  in  a  note  in  28  L.R.A.  829. 

Executor — administrator  with  will  an- 
nexed— authority. —  It  seems  that  where 
powers  are  conferred  upon  an  executor 
which  are  discretionary  and  involve  a 
personal  trust,  they  are  held  not  to  de- 
volve upon  an  administrator  with  the 
will  annexed  by  virtue  of  his  appoint- 
ment; but  where  the  power  was  clearly 
not  intended  to  be  a  personal  one,  but 
was  evidently  conferred  upon  the  execu- 
tor by  virtue  of  the  office,  the  power  is 
held  to  pass  to  such  administrator.  The 
question  in  each  case  depends  largely 
upon  the  circumstances  and  the  nature 
of  the  power  given. 

In  the  recent  Kentucky  case  of 
Schlickman  v.  Citizens'  Nat.  Bank,  128 
S.  W.  823,  it  is  held  that  authority  con- 
ferred upon  an  executor  to  carry  on  tes- 
tator's business  without  bond  will  not, 
upon  his  resignation, -pass  to  an  adminis- 
trator de  bonis  non  with  the  will  an- 
nexed. 

The  decisions  dealing  with  the  ques- 


tions as  to  what  special  powers,  other 
than  powers  of  sale,  conferred  on  an  ex- 
ecutor by  will,  pass  to  an  administrator 
with  the  will  annexed,  are  collated  in  a 
note  which  accompanies  the  report  of 
this  case  in  29  L.R.A.(N.S.)  264. 

Husband  and  wife — actions  between — 
assault. —  An  interesting  question  was 
determined  by  the  United  States  Su- 
preme Court  in  the  recent  case  of 
Thompson  v.  Thompson,  Adv.  Sh.  U.  S. 
1910,  p.  Ill,  31  Sup.  Ct.  Rep.  Ill,  hold- 
ing that  the  common-law  relation  be- 
tween husband  and  wife  was  not  so  far 
modified  as  to  give  the  wife  a  right  of 
action  to  recover  damages  from  her  hus- 
band for  an  assault  and  battery  com- 
mitted by  him  upon  her  person,  by  D. 
C.  Code,  §  1155  [31  Stat,  at  L.  1374, 
chap.  854],  authorizing  married  women 
"to  sue  separately  for  the  recovery,  se- 
curity, or  protection  of  their  property, 
and  for  torts  committed  against  them, 
as  fully  and  freely  as  if  they  were  un- 
married." 

"Nor  is  the  wife  left  without  remedy 
for  such  wrongs,"  observes  the  court. 
"She  may  resort  to  the  criminal  courts, 
which,  it  is  to  be  presumed,  will  inflict 
punishment  commensurate  with  the  of- 
fense committed.  She  may  sue  for  di- 
vorce or  separation,  and  for  alimony. 
The  court,  in  protecting  her  rights  and 
awarding  relief  in  such  cases,  may  con- 
sider, and,  so  far  as  possible,  redress  her 
wrongs  and  protect  her  rights." 

Injunction— owner  of  franchise — inva- 
sion without  right —  It  has  been  repeated- 
ly, but  not  uniformly,  held  that  where 
a  person  or  corporation  has  been  granted 
a  franchise  for  the  purpose  of  construct- 
ing and  maintaining  a  plant  to  be  used 
for  the  benefit  of  the  public,  he  may  re- 
strain any  person  or  corporation  from 
attempting  to  exercise  such  right  in  com- 
petition with  him  without  legislative  or 
municipal  authority,  although  his  fran- 
chise is  not  exclusive  in  the  sense  that 
the  grant  of  a  similar  franchise  to  be 
exercised  and  enjoyed  at  the  same  place 
would  be  void. 

In  conformity  with  the  current  of  au- 
thority it  is  held  in  the  recent  Oklahoma 
case  of  Bartelsville  Electric  Light  &  P. 
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Co.  v.  Bartelsville  Interurban  R.  Co.  109 
Pac.  228,  annotated  in  29  L.R.A.(N.S.) 
77,  that  an  ordinance  of  a  municipal  cor- 
poration granting  to  a  corporation  au- 
thority to  use  the  streets,  alleys,  and 
public  grounds  of  a  city  for  the  purpose 
of  constructing  and  operating  an  elec- 
tric light  and  power  plant  to  furnish 
light  and  power  to  a  city  and  its  inhab- 
itants confers  privileges  which  are  ex- 
clusive in  their  nature  against  all  per- 
sons upon  whom  similar  rights  have  not 
been  conferred;  and  any  person  or  cor- 
poration attempting  to  exercise  such 
right  without  legislative  authority  or 
sanction  invades  the  private  property 
rights  of  the  corporation  to  whom  such 
franchise  has  been  granted,  and  may  be 
restrained  at  the  instance  of  the  owner 
of  the  franchise. 


Insurance — unfiled  chattel  mortgage — 
materiality. — An  interesting  question 
which  seems  never  before  to  have  been 
presented  to  the  courts  is  passed  upon 
m  the  recent  Nebraska  case  of  Mad- 
sen  v.  Farmers'  &  M.  Ins.  Co.  126  N.  W. 
1086,  29  L.R.A.(N.S.)  97,  holding  that 
the  existence  in  the  hands  of  the  mort- 
gagee of  an  outstanding  unfiled  chat- 
tel mortgage  upon  a  stock  of  goods, 
given  as  security  for  a  guaranty  of  a 
debt  of  the  mortgagor,  is  a  fact  material 
to  the  risk  in  a  contract  of  insurance  of 
the  goods,  even  though  the  instrument 
contains  a  clause  that  it  "shall  not  be 
valid  until  and  unless  filed." 


Intoxicating  liquor — license — forfeiture  on 
conviction. — A  novel  question,  which 
seems  to  have  been  but  once  previously 
before  the  courts,  is  presented  in  Di- 
nuzzo  v.  State,  85  Neb.  351,  123  N.  W. 
309,  29  L.R.A.(N.S.)  417,  holding  that 
a  statutory  provision  making  it  unlaw- 
ful for  a  licensed  saloon  keeper  to  sell 
or  give  away  intoxicating  liquors  after 
8  o'clock  p.  m.  and  before  7  o'clock  a. 
m.,  is  not  invalidated  by  reason  of  a 
provision  therein  which  authorizes  a  fine 
of  $100  and  a  forfeiture  of  the  license 
upon  conviction  of  the  licensee  for  vio- 
lating the  law,  "whether  such  person 
convicted  shall  appeal  therefrom  or  not." 


Landlord — suit  to  establish  title — tenant's 
right  to  set  up  title. — The  few  cases  which 
have  passed  upon  the  question  sustain 
the  right  of  a  tenant  to  deny  and  liti- 
gate with  the  landlord  his  title  to  the 
leased  premises,  where  the  title  is  put  in 
issue  by  the  landlord  in  an  action  to  es- 
tablish it,  so  that  a  decision  favorable 
to  the  landlord  would  establish  his  title 
as  against  any  adverse  claims  by  the  ten- 
ant. 

This  is  the  doctrine  of  the  Texas  case 
of  Stevenson  v.  Rogers,  125  S.  W.  1, 
annotated  in  29  L.R.A.(N.S.)  85,  hold- 
ing that  a  tenant  may,  after  termina- 
tion of  the  lease,  defend  against  an 
action  by  the  landlord  to  recover  pos- 
session and  establish  title,  by  showing  a 
superior  title  in  himself,  without  surren- 
dering possession,  where  the  success  of 
the  landlord  would  destroy  the  title  of 
the  tenant. 

general  rule  is  that  any  removal  of  an 
article,  however  slight,  from  the  place 
where  it  was  found,  amounts  to  such  an 
asportation  of  the  property  as  will  sup- 
port an  indictment  for  larceny. 

The  rule  was  applied  in  the  recent 
Iowa  case  of  State  v.  Rozeboom,  124  N. 
W.  783,  holding  that  the  mere  dragging 
or  rolling,  by  a  shipper  of  butter,  of  tubs 
of  that  material  belonging  to  another 
shipper,  from  one  portion  of  the  car  to 
another,  with  intent  to  appropriate  them 
to  his  own  use,  is  sufficient  asportation 
to  constitute  larceny,  although  he  does 
not  lift  them  from  the  floor, — at  least 
where  he  changes  the  addresses  on  them, 
so  as  to  cause  the  carrier  to  transport 
them  as  his  agent. 

The  various  decisions  pertaining  to 
the  question  are  collated  in  the  note  ap- 
pended to  the  report  of  this  case  in  29 
L.R.A.(N.S.)  37. 

Life  tenant — satisfaction  of  lien— con- 
tribution.—  The  cases  seem  to  be  agreed 
that  where  a  life  tenant  pays  off  a  mort- 
gage outstanding  against  the  estate,  he 
is  entitled  to  reimbursement  from  the 
remainderman.  So,  it  is  held  in  the  Ne- 
braska case  of  Draper  v.  Clayton,  127 
N.  W.  369,  annotated  in  29  L.R.A. 
(N.S.)  153,  that  where  a  life  tenant  of 
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real  estate  pays  off  a  past-due  encum- 
brance which  is  a  Hen  upon  the  entire 
estate,  he  is  entitled  to  contribution  from 
the  remainderman,  and  should  recover 
from  him  the  difference  between  the 
principal  debt  and  the  present  value  of 
an  annuity  equal  to  the  annual  interest 
charge  running  during  the  years  which 
constitute  the  life  tenant's  expectancy 
of  life. 


Mechanic's  lien — excessive  statement — ef- 
fect.— Notwithstanding  the  statutes  of 
the  several  states  require  that  a  lien 
claim  shall  correctly  state  the  sum  due 
the  claimant  over  and  above  all  just 
credits  and  set-offs,  it  is  a  well-estab- 
lished rule  that  a  mechanics'  or  material- 
man's lien  will  be  enforced  pro  tanto, 
although  a  larger  sum  is  claimed  than 
is  actually  due,  when  such  excess  is  un- 
intentional. But  if  the  excess  is  due  to 
the  inclusion  of  a  charge  for  which  the 
law  does  not  in  any  event  confer  a  lien, 
it  will  defeat  the  lien  in  toto,  unless  the 
nonlienable  charge  is  separately  stated, 
so  that  it  may  be  segregated  from  the 
lienable  portion  upon  inspection  of  the 
lien  claim. 

If  the  larger  amount  is  wilfully  or 
intentionally  claimed,  or  if  the  correct 
amount  might  have  been  learned  by  the 
exercise  of  reasonable  diligence,  the  lien 
will  be  defeated  tit  toto;  and  in  some 
cases  it  is  held  that  a  grossly  exagger- 
ated claim,  remaining  unexplained,  will 
have  the  same  effect.  The  question  of 
excessive  lien  claims,  however,  is  regu- 
lated by  statute  in  some  jurisdictions. 

In  Griff  v.  Clark,  155  Mich.  611,  119 
N.  W.  1076,  it  is  held  that  an  excess  of 
60  or  70  per  cent  in  the  amount  of 
claim  filed  to  secure  a  mechanics'  lien 
will  prevent  the  lien  from  attaching, 
where  the  statute  requires  a  just  and 
true  statement  of  the  demand  due. 

This  decision  is  accompanied  in  29 
L.R.A.(N.S.)  305,  by  an  extensive 
note,  which  discusses  the  case  law  bear- 
ing on  the  effect  of  filing  an  excessive 
mechanics'  lien. 


Milk — ordinance  authorizing  summary  de- 
struction—constitutionality.— An  interest- 


ing question  is  presented  in  the  recent 
Minnesota  case  of  Nelson  v.  Minneap- 
olis, 127  N.  W.  445,  holding  that  an  or- 
dinance authorizing  the  summary  seiz- 
ure and  destruction  of  milk  not  con- 
forming to  the  standard  fixed  by  law  is 
not  violative  of  the  constitutional  rights 
of  the  citizens,  nor  a  taking  of  property 
without  due  process  of  law. 

The  report  of  this  case  in  29  L.R.A. 
(N.S.)  260,  is  accompanied  by  a  note 
upon  the  validity  of  a  statute  or  ordi- 
nance authorizing  the  destruction  of 
food  products  below  a  prescribed  stand- 
ard or  unfit  for  use. 


Municipal  corporation — grant  of  tax  ex- 
emption by  contract — validity. — A  con- 
tract between  the  owner  of  property  in 
a  city  and  the  municipal  authorities  of 
the  latter,  wherein  it  is  provided  that 
no  taxes  on  such  property  above  a  speci- 
fied amount  (which  is  less  than  the 
amount  of  taxes  due)  shall  be  collected 
by  the  city,  in  consideration  of  specified 
privileges  and  benefits  conferred  upon 
it  by  the  owner  of  the  property,  is  held 
unlawful  and  not  enforceable  in  Tarver 
v.  Dalton,  134  Ga.  462,  67  S.  E.  929, 
which  is  accompanied  in  29  L.R.A. 
(N.S.)  183,  by  a  note  collating  the  re- 
cent cases  dealing  with  the  power  of  a 
municipality  to  exempt  property  from 
taxation,  the  earlier  cases  on  the  subject 
having  been  discussed  in  a  note  in  15 
L.R.A.  860. 


Nuisance— cancer  hospital. — It  may  be 
laid  down  as  a  generally  accepted  rule 
of  law  that  a  hospital,  whether  for  treat- 
ment of  ordinary  diseases  or  for  treat- 
ment of  contagious  and  infectious  ones, 
is  not  a  nuisance  per  se,  though  it  may 
become  such  by  reason  of  the  place  of 
its  location  or  because  of  the  manner 
in  which  it  is  conducted.  Thus,  in  the 
recent  Kansas  case  of  Stotler  v.  Ro- 
chellc,  109  Pac.  788,  annotated  in  29 
L.R.A.  (N.S.)  49,  it  is  held  that  the  es- 
tablishment of  a  cancer  hospital  in  a 
residence  neighborhood  in  near  proxim- 
ity to  dwellings  may  be  enjoined  at  the 
instance  of  one  owning  and  occupying 
adjacent  property. 
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Public  money — appropriation  for  home 
for  aged  women — constitutionality. — An 
appropriation  made  in  behalf  of  an  as- 
sociation furnishing  a  permanent  Chris- 
tian home  for  homeless  and  aged  wom- 
en, and  a  temporary  home  for  women 
seeking  employment,  is  upheld  in  the 
Kansas  case  of  Ingleside  Asso.  v.  Na- 
tion, 109  Pac.  984,  as  against  an  objec- 
tion that  the  purpose  of  the  association 
was  not  a  public  one.  Although  the  fact 
that  the  institution  involved  in  this  case 
generally  required  a  fee  as  a  condition 
of  admitting  inmates  is  not  made  the 
basis  of  a  distinct  argument  in  the  opin- 
ion as  to  its  character  as  a  public  insti- 
tution, that  fact  seems  to  have  been 
taken  into  consideration,  and  the  de- 
cision necessarily  involves  the  point  that 
that  fact  did  not  deprive  the  institution 
of  its  character  as  a  public  charity  for 
the  aid  of  which  public  funds  might  be 
constitutionally  appropriated.  The  note 
appended  to  the  report  of  the  case  in  29 
L.R.A.(N.S.)  190,  deals  with  the  ques- 
tion of  requiring  payment  from  inmates 
as  affecting  the  right  of  a  charitable  in- 
stitution to  public  aid  or  exemption  from 
taxation. 

Sale — cattle — concealment  of  latent  de- 
fect.— It  is  well  settled  that  the  rule  of 
caveat  emptor  applies  to  a  sale  of  live 
stock,  even  though  they  are  diseased,  if 
the  seller  is  unaware  of  their  condition, 
and  no  fraud  is  practised  upon  the  buy- 
er. On  the  other  hand,  if  at  the  time  of 
such  sale,  the  live  stock  was  subject  to 
a  disease  known  to  the  seller,  which  he 
concealed,  and  which  was  not  discover- 
able by  the  buyer  with  ordinary  vigi- 
lance, the  rule  of  caveat  emptor  does  not 
apply,  and  the  sale  will  be  deemed  fraud- 
ulent. 

The  recent  Oklahoma  case  of  Puis  v. 
Hornbeck,  103  Pac.  665,  annotated  in  29 
L.R.A.(N.S.)  202,  holds  that  a  vendor 
who  sells  cattle  at  a  sound  price,  know- 
ing that  they  have  Texas-  fever  ticks  on 
them,  or  any  other  infection  affecting 
their  value  for  the  purpose  for  which 
they  are  bought,  the  infection  not  being 
easily  detected  by  those  having  had  no 
experience  with  it,  and  who  does  not  dis- 
close such  knowledge  to  the  vendee,  is 
guilty  of  the  fraudulent  concealment  of 


a  latent  defect,  for  which  he  must  an- 
swer, and  the  rule  of  caveat  emptor  does 
not  apply.  But  the  vendor  is  not  an- 
swerable unless  he  has  knowledge,  prior 
to  the  time  the  sale  is  consummated,  that 
the  cattle  had  such  ticks  on  them. 

School — colored  pupils — power  to  pro- 
hibit.— That  the  legislature  cannot,  under 
its  police  power,  prohibit,  or  authorize 
the  voters  of  the  county  to  prohibit,  the 
establishment  within  the  county  limits, 
by  a  private  charitable  corporation,  of 
an  industrial  school  for  colored  children, 
is  held  in  the  recent  Kentucky  case  of 
Columbia  T.  Co.  v.  Lincoln  Institute,  129 
S.  W.  113.  As  appears  by  the  note  ap- 
pended to  this  decision  in  29  L.R.A. 
(N.S.)  53,  it  seems  to  be  the  rule  that 
the  power  to  regulate  or  prohibit  private 
schools  is  subject  to  the  same  limita- 
tions as  the  power  to  regulate  private 
property  rights  in  general,  under  consti- 
tutional provisions,  although  public 
schools  and  the  subject  of  education  are 
within  legislative  control,  and  the  leg- 
islature, under  the  police  power,  may 
regulate  education  in  many  respects  in 
private  schools.  But  the  exercise  of 
such  police  power  must  not  be  arbitrary, 
and  must  be  limited  to  the  preservation 
of  the  public  safety,  the  public  health,  or 
the  public  morals. 

Seduction — offer  of  marriage— defense. — 

The  great  weight  of  authority  supports 
the  view  that  an  unaccepted  offer  to 
marry  is  no  defense,  under  a  statute 
making  the  subsequent  marriage  of  the 
parties  a  bar  to  a  prosecution  for  seduc- 
tion. 

And  by  the  recent  Texas  case  of 
Thorp  v.  State,  129  S.  VV.  607,  annotated 
in  29  L.R.A.(N.S.)  421,  it  appears  that 
the  fact  that  the  offer  of  marriage  can- 
not be  accepted  because  the  woman  has 
married  another  between  the  commis- 
sion of  the  offense  and  the  trial  will 
deprive  one  accused  of  seduction  of  the 
benefit  of  a  statute  providing  for  the 
dismissal  of  the  prosecution  upon  an  of- 
fer, in  good  faith,  to  marry  the  person 
seduced. 

Succession  tax — homestead — statutory  al- 
lowances.—An  unusual  question  is  con- 
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sidered  in  the  California  of  Re  Ken- 
nedy, 108  Pac.  280,  29  L.R.A.  (N.S.) 
428,  holding  that  the  statutory  home- 
stead and  allowances  set  apart  by  the 
court  to  the  family  of  a  decedent  pend- 
ing administration  of  his  estate  are  not 
within  the  provisions  of  a  statute  pro- 
viding for  a  succession  tax  on  property 
which  shall  pass  by  will  or  by  the  intes- 
tate laws  of  the  state,  and  it  is  imma- 
terial that  had  the  property  not  been 
so  set  apart  it  would  have  passed  to 
the  widow  under  the  will. 

Tax — ship — steam  dredge. — A  self-pro- 
pelling seagoing  steam  dredge  engaged 
for  a  long  period  of  time  on  govern- 
ment work  in  a  particular  county  of  the 
state  where  it  is  located  on  the  day  when 
taxes  are  assessed  is  held  in '  North 
American  Dredging  Co.  v.  Taylor,  56 
Wash.  565,  106  Pac.  162,  to  be'  taxable 
there  regardless  of  where  its  owner  re- 
sides or  its  home  port  is  located.  The 
general  rule  stated  in  this  case  that  the 
situs  for  taxation  of  a  vessel  engaged  in 
foreign  or  interstate  commerce  and  mere- 
ly touching  at  local  ports,  regularly  or 
otherwise,  as  an  incident  of  such  com- 
merce, is  at  the  home  port  of  the  vessel, 
or  at  the  domicil  of  the  owner,  and  the 
exception  to  that  general  rule  in  case  a 
vessel  is  so  used  within  a  particular  state, 
other  than  that  of  the  home  port  or  domi- 
cil of  the  owner,  as  to  impress  her  with  a 
local  character, — are  both  well  sustained 
by  the  authorities,  the  more  recent  of 
which  are  appended  to  the  report  of  the 
case  in  29  L.R.A.(N.S.)  105,  the  ear- 
lier decisions  having  been  collected  in 
a  note  in  37  L.R.A.  518. 

Trial — directing  verdict  on  opening  state- 
ment.— That  the  court  cannot  direct  a 
verdict  for  plaintiff  in  an  action  of  for- 
cible entry  and  detainer  to  recover  pos- 
session of  real  estate,  upon  the  admission 
of  counsel  in  his  opening  statement  that 
the  legal  title  is  in  plaintiff,  is  held  in 
Pietsch  v.  Pietsch,  245  111.  454,  92  N.  E. 
325,  which  is  accompanied  in  29  L.R.A. 
(N.S.)  218,  by  a  note  upon  the  right  to 
direct  a  verdict  or  enter  a  nonsuit  on 
the  opening  statement  of  counsel. 

Water — grant  of  preferential  rights — va- 


lidity.— An  unusual  question  is  presented 
in  the  California  case  of  Leavitt  v.  Las- 
sen Irrig.  Co.  106  Pac.  404,  29  L.R.A. 
(N.  S.)  213,  holding  that  one  who  owns 
a  system  for  the  distribution  of  water 
appropriated  for  sale,  rental,  and  distri- 
bution to  the  public  cannot  confer  upon 
any  consumer  a  preferential  right  to  the 
use  of  any  part  of  the  water,  by  contract 
to  supply  him  in  perpetuity  with  water, 
and  then  assign  him  his  own  rights  un- 
der the  contract,  so  that  he  will  hold  the 
right  to  the  water  free  from  any  obliga- 
tion to  the  public  system. 

Will— signature  at  the  beginning— suffi- 
ciency.— The  place  of  signature  of  a  will 
originally  was  considered  of  little  im- 
portance, the  statute  of  frauds  being 
sufficiently  complied  with  if  it  appeared 
in  any  portion  of  the  instrument,  pro- 
vided it  was  the  testator's  intention  that 
it  should  stand  as  a  signature;  but  the 
statute  of  wills,  as  enacted  in  England 
and  several  states  of  this  country,  ex- 
pressly requires  the  testator's  signature 
to  be  placed  at  the  end  or  foot  of  his 
will;  but  it  cannot  be  stated  with  cer- 
tainty that  holographic  wills  fall  within 
the  terms  of  the  statute,  although  in 
New  York  it  has  been  held,  in  cases  in- 
volving sufficiency  of  publication  and 
acknowledgment,  that  holographic  wills 
do  not  form  an  exception  to  the  require- 
ments of  such  statute. 

It  has  been  recently  decided  in  Meads 
v.  Earle,  205  Mass.  553,  91  N.  E.  916, 
annotated  in  29  L.R.A.(N.S.)  63,  that 
a  signature  sufficient  to  meet  the  statu- 
tory requirements  is  effected  by  one  who, 
writing  his  own  will,  begins  by  writing 
his  name,  with  intent  that  it  should  stand 
as  his  signature  to  the  will  when  com- 
pleted, and,  after  disposing  of  his  prop- 
erty, secures  the  witnesses'  signature  to 
the  attestation  clause,  although  he  does 
not  sign  the  will  at  the  end. 

\T/  *»  i*  i  *  i* 

w  ■  1 1  ■    puouto  tion     'fwirvncrs  nip     vaiiciiiy . 

— A  question  which  has  seldom  been  pre- 
sented for  adjudication  was  raised  in 
the  case  of  Ord  v.  Neiswanger,  81  Kan. 
63,  105  Pac.  17,  annotated  in  29  L.R.A. 
(N.S.)  287,  holding  that  service  by  pub- 
lication upon  a  partnership  by  its  firm 
name,  without  specifying  the  individuals 
composing  it,  is  not  necessarily  void. 
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"Modern  Theories  of  Criminology." — 
By  C.  Bernaldo  de  Quiros,  Madrid. 
Translated  from  the  Spanish  by  Dr.  Al- 
phonso  de  Salvio,  with  preface  and  in- 
troduction by  W.  W.  Smithers,  Esq.,  of 
the  Philadelphia  Bar.  (Little,  Brown  & 
Co.,  Boston,  Mass.)   $4  net. 

"Criminal  Psychology."  —  By  Hans 
Gross.  Translated  from  the  German  by 
Dr.  Horace  M.  Kallen,  with  preface  and 
introduction  by  Joseph  Jastrow,  profes- 
sor of  Psychology  in  the  University  of 
Wisconsin.  (Little,  Brown  &  Co.,  Bos- 
ton, Mass.)    $5  net. 

These  works  are  the  first  of  a  series 
of  nine  volumes,  consisting  of  transla- 
tions of  the  most  important  works  of 
eminent  continental  authors  on  Crimi- 
nal Science.  They  will  afford  the 
American  lawyer  a  systematic  acquaint- 
ance with  the  controlling  doctrines  and 
methods  regarding  the  individualization 
of  the  treatment  of  criminals,  and  the 
study  of  the  causes  of  crime  that  now 
hold  the  stage  of  thought  in  continental 
Europe. 

Sefior  de  Quiros  is  one  of  the  most 
eminent  of  modern  Spanish  criminolo- 
gists. He  has  edited  a  "Library  of  Pe- 
nal Science,"  and  has  written  another 
treatise  on  "Crimes  of  Violence  in 
Spain."  The  present  work  is  a  concise 
survey  of  all  the  European  writers  on 
Criminal  Science  during  the  last  cen- 
tury. Several  hundred  are  passed  in  re- 
view. It  sums  up  the  contributions  of 
each  one,  aligns  the  respective  schools 
of  thought,  and  critically  places  each 
writer  and  each  theory.  It  is  the  best 
reference  handbook  for  learning  the  sig- 
nificance of  each  worker. 


ers 

The  science  of  criminology  is  a  sec- 
ondary evolutional  consequence  of  the 
study  of  penology.  Until  recently  the 
field  of  the  causes  and  nature  of  crimes, 
and  treatment  of  criminals  from  their 
psychological,  physiological,  and  social 
relations  to  the  offense,  lay  practically 
unexplored.  Every  attempt  to  adopt  a 
theory  was  trammeled  by  the  phantom 
tradition  of  the  centuries, — the  cry  for 
vengeance  by  the  outraged  law.  The 
criminal,  being  the  product  of  cosmic, 
biological,  or  social  influences  which  put 
him  out  of  harmony  with  conventional 
morality,  and  cause  him  to  disturb  the 
recognized  aims  of  community  exist- 
ence, must  be  treated  as  a  ward  of  the 
state  for  the  purpose  of  curing  his  im- 
pairment, and  restraining  him  so  as  to 
prevent  injury  to  others.  These  are  the 
practical  guiding  principles  which  the 
true  science  of  criminology  is  rapidly 
making  more  accurate  and  more  capable 
of  application. 

Professor  Gross,  author  of  "Criminal 
Psychology,"  is  one  of  the  half  dozen 
most  eminent  European  students  of 
Criminal  Science.  He  has  been  a  crimi- 
nal magistrate,  and  is  now  Professor  of 
Criminal  Law  at  the  University  of  Graz, 
Austria.  He  is  editor  of  the  "Archives 
of  Criminal  Anthropology  and  Crimi- 
nalistics," published  at  Leipzig,  and  has 
published  numerous  books  and  essays, 
including  a  Handbook  for  Criminal 
Magistrates  (translated  into  French, 
Italian,  and  English).  He  was  one  of 
the  first  to  study  the  psychological  meth- 
ods of  crime-detection  described  after- 
wards in  this  country  by  Professor 
Munsterberg. 

What  Professor  Gross  presents  in  this 
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volume  is  nothing  less  than  an  applied 
psychology  of  the  judicial  processes, — a 
critical  survey  of  the  procedures  inci- 
dent to  the  administration  of  justice, 
with  due  recognition  of  their  intrinsic- 
ally psychological  character,  and  yet 
with  the  insight  conferred  by  a  respon- 
sible experience  with  a  working  system. 
The  present  volume  bears  the  promise 
of  performing  a  notable  service  for  Eng- 
lish readers  by  rendering  accessible  an 
admirable  review  of  the  data  and  prin- 
ciples germane  to  the  practices  of  jus- 
tice as  related  to  their  intimate  condi- 
tioning in  the  psychological  traits  of 
men. 

"The  Complete  Orations  and  Speeches 
of  Henry  W.  Grady." — Edited  by  Ed- 
win DuBois  Shurter  (South- West  Pub- 
lishing Co.,  Austin,  Tex.,  or  San  Fran- 
cisco, Cal.)  $1.50  net,  postage  10  cents. 

Although  Grady  is,  by  common  con- 
sent, the  representative  orator  of  the 
South  since  the  Civil  War,  a  complete 
edition  of  his  speeches  has  never  before 
been  published;  and  this  volume  was 
prepared  in  the  belief  that  a  complete 
collection  of  the  orations  and  speeches  of 
this  gifted  Southerner  would  be  wel- 
comed by  his  many  admirers.  In  pre- 
paring this  volume,  the  editor  had  a 
thorough  search  made  of  the  files  of  the 
Atlanta  Constitution,  and  has  included 
all  the  speeches  by  Grady  there  found. 
His  great  speech  on  Temperance,  for 
example,  delivered  in  Atlanta  during  a 
prohibition  campaign,  and  which  has  not 
heretofore  appeared  in  print  except  in 
newspaper  or  pamphlet  form,  will  be 
found  in  this  volume. 

"Jokes  that  We  Meet."— Edited  by 
Edwin  DuBois  Shurter  (South-West 
Publishing  Co.,  Austin,  Tex.,  or  San 
Francisco,  Cal.)    Price  75  cents. 

Under  this  title  the  editor  has  com- 
piled some  four  hundred  humorous 
stories,  anecdotes,  etc.,  intended  to  fur- 
nish illustrative  material  for  the  reader, 
talker,  and  speaker,  and  also  to  furnish 
entertainment  to  the  general  reader. 

A  good,  pat,  illustrative  story  will  en- 
able a  speaker  to  score  a  success  with 
almost  any  audience.  "How  can  I  illus- 
trate this  point?"  is  a  constantly  recur- 
ring question.    In  preparing  this  volume 
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its  usableness  in  affording  illustrative 
material  was  kept  constantly  in  mind. 
The  stories  are  first  class,  fresh,  and 
pointed, — most  of  them  new,  and  all 
good. 

"American  Oratory  of  Today."— Edit- 
ed by  Edwin  DuBois  Shurter.  (South- 
West  Publishing  Co.,  Austin,  Tex.,  or 
San  Francisco,  Cal.)  $1.65  net.  Post- 
age 15  cents. 

This  work  contains  specimens  of  pres- 
ent-day American  oratory  as  represent- 
ed by  some  two  hundred  distinguished 
speakers  from  all  parts  of  the  count  ry. 
The  book  is  intended  for  the  use  of  law- 
yers or  any  one  interested  in  public 
speaking.  The  speeches  are  all  by  liv- 
ing Americans  on  live  subjects,  and  the 
work  is  truly  "American" — national — in 
its  scope.  It  constitutes  an  interesting 
and  suggestive  expression  of  current 
thought  in  America  as  revealed  in  pub- 
lic speech.  Both  sides  are  given  repre- 
sentation whenever  practicable.  There 
are  orations  expounding  the  virtues  of 
the  Republican  and  the  Democratic  par- 
ties; eulogies  upon  the  Union  Soldier 
and  the  Confederate  Soldier ;  discussions 
of  Conservation,  Insurgent  Republican- 
ism, and  Suffrage  for  Women ;  and  elo- 
quent Jury  Pleas. 

"Thirty-Five  Year*  in  the  Divorce 
Court." — By  Henry  Edwin  Fenn.  (Lit- 
tle, Brown  &  Co.,  Boston,  Mass.)  $3.50. 

Mr.  Fenn  gathered  the  material  for 
this  interesting  book  while  reporting 
the  divorce  court  for  the  London  Daily 
Telegraph.  Some  of  the  most  famous 
divorce  cases  of  the  past  generation 
came  under  his  observation,  and  both 
lawyers  and  laymen  will  find  his  com- 
ments most  illuminating.  He  gives 
character  sketches  of  many  of  the  fore- 
most English  lawyers,  and  the  book  is 
replete  with  anecdotes,  which  are  well 
told.  The  author  possesses  a  charming 
style,  and  his  work  is  an  entertaining 
and  valuable  contribution  to  the  litera- 
ture of  the  law. 

"Criminal  Slang." — By  Joseph  M.  Sul- 
livan, LL.B.  (Underworld  Publishing 
Company,  178  Washington  Street,  Bos- 
ton, Mass.) 

This  little  pamphlet  is  a  dictionary  of 
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the  vernacular  of  the  underworld.  It 
contains  about  a  thousand  slang  words 
and  expressions  used  by  criminals,  and 
defines  their  meaning.  Its  perusal  will 
well  repay  the  practitioner  engaged  in 
the  prosecution  or  defense  of  criminal 
actions. 

"Famous  Speeches."—  Edited  by  Her- 
bert W.  Paul.    Cloth,  $3. 

"Casebook  on  Administrative  Law." — 
By  Ernst  Freund.    Buckram,  $4. 

"Casebook  on  Bills  and  Notes."— By 
Howard  L.  Smith  and  William  Under- 
bill Moore.    Buckram,  $4.50. 

"Casebook  on  Criminal  Procedure." — 
.  Byt  William  E.  Mikell.   Buckram,  $3.50. 

"Thirty-Five  Years  in  the  Divorce 
Court."— By  H.  E.  Fenn.    Cloth,  $3.50. 

"New  Georgia  Code.  1911."— 2  vols. 
Buckram,  $4.50,  net. 

"The  Commercial  Code  of  Japan." — By 
Yang  Yin  Hang.  (University  of  Penn- 
sylvania Law  School  Series,  I.)  Buck- 
ram, $3.50. 

"Introduction  to  the  Science  of  Law." — 
By  Karl  Gareis.  Translated  from  the 
third  revised  edition  of  the  German  by 
Albert  Kocourek.    Buckram,  $3.50. 

"General  Theory  of  Law." —  By  Prof. 
N.  M.  Korkunov.  Translated  into  En- 
glish by  Prof.  W.  G.  Hastings.  Buck- 
ram, $3.50. 

"Law  of  Mines  and  Mining." — By  Bar- 
ringer  and  Adams.  Vol.  2.  Supple- 
menting Vol.  1.  $7.50.  Vols.  1  and  2, 
$13.50. 


"The  Law  Applied  to  Motor  Vehicles." 
—By  Charles  J.  Babbitt.  1  vol.  Buck- 
ram, $6.50. 

"New  Subscription  Edition,  Extra  Anno- 
tated, of  PaciBc  Coast  Reports,  to  the  Pa- 
cific Reporter."  —  94  vols,  (including 
California  Reports,  1-63;  Idaho,  1; 
Montana,  1-3;  Nevada,  1-16;  Oregon, 
1-10;  Washington  (Terr.),  1,  $211.50. 
Also  12  vols,  (including  New  Mexico, 
1-2;  Colorado,  1-6;  Utah,  1-2;  Wyo- 
ming, 1-2),  making  106  vols.  $238.50. 
Also  Kansas  Reports,  1-29.  Annotated, 
special,  $58.  Entire  lot  of  135  vols., 
$2%.S0. 

"Digest  of  the  Laws  of  Pennsylvania, 
1700  to  1907."— 2d  ed.  By  George  W. 
Pepper  and  William  D.  Lewis.  4  vols. 
Buckram,  $24. 

"The  Early  Courts  of  Pennsylvania." — 
By  William  H.  Loyd.  (University  of 
Pennsylvania  Law  School  Series,  II.) 
Buckram,  $3.50. 

Kales'  "Cases  on  Persons  and  Domestic 
Relations." — (American  Case  Book  Se- 
ries.)   Buckram,  $4. 

Henning's  "Cases  on  Suretyship." — 
(American  Case  Book  Series.)  Buck- 
ram, $4.  . 

White's  "Texas  Penal  Code."— En- 
larged and  revised  by  Walter  Willie.  2 
vols.    Buckram,  $12. 

"Ancient,  Curious  and  Famous  Wills" 
—By  Virgil  M.  Harris.  Goth,  450 
pages.    $400  net  delivered. 
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A  Near  Lawyer. — An  enterprising  man 
residing  in  a  Western  state  advertises 
on  a  blotter  as  follows : 
"I  AM  NOT  A  LAWYER,  But  a  Law 
Student  and  Notary  Public. 
800-Volume  Law  Library,  with  State 
Reports  Added  as  they  are  issued.  Read 
Law  in  1904.  Opened  a  General  office 
in  1907.  Both  'Phones.  Over  P.  O. 
"I  WILL  BE  GLAD  TO  SERVE  YOU 
When  in  need  of  some  one  to  draw  a 
Lease,  Deed,  Mortgage,  Contract,  Will; 
or  Settle  an  Estate;  Make,  Continue,  or 
Examine  Abstracts ;  Collect  a  Note  or 
Account;  Insure  your  Building,  Stock, 
Goods,  Auto,  or  S'ourself  against  Sick- 
ness or  Accident :  Make  a  Loan  or  Con- 
duct Your  Law  Suit  before  a  Justice  of 
the  Peace." 

New  Appellate  Procedure.  — A  ranch- 
man living  in  the  Panhandle  of  Texas 
had  a  grievance  against  a  neighbor,  and 
brought  suit  before  a  justice  of  the 
peace.  At  the  trial  judgment  was  ren- 
dered against  the  plaintiff.  After  re- 
flecting upon  his  wrongs  for  several 
weeks,  he  decided  that  he  wanted  to  ap- 
peal to  the  supreme  court.  His  attor- 
ney instructed  him  to  take  all  the  papers 
in  the  case,  place  them  in  a  sack,  and  for- 
ward them  by  express,  addressed  to 
"The  Supreme  Court  of  Texas,  Austin, 
Texas,  In  Care  of  the  Governor."  This 
was  carefully  done.  No  decision  has 
yet  been  reported  back. 

A  Mere  Fraction. — Exactness  and  par- 
ticularity of  description,  as  well  as  econ- 
omy, of  real  property,  are  beautifully  il- 
lustrated in  a  Illinois  tax  deed.  It  con- 
veys the  "east  vigintillionth  of  a  vigin- 
tillionth  of  the  east  1/64  inch"  of  a  cer- 
tain lot.  When  surveyed  and  staked  off, 
it  would  be  worth  going  to  see. 


Mortgage  Souls  for  Finery. —  Two  ne- 
gro women,  residing  in  Alabama  mort- 
gaged themselves  "heart,  body,  and  soul" 
to  a  local  negro  merchant  for  $20  worth 
of  dry  goods  purchased  by  them.  No 
other  security  is  mentioned  in  the  paper, 
which  was  filed  in  the  clerk's  office  of 
the  probate  court.  Although  such  a 
mortgage  is  not  legally  binding,  all  the 
parties  to  the  contract  appeared  to  be 
perfectly  satisfied. 

A  Unique  Inventory.—  Mrs.  Corra  Har- 
ris, author  of  "The  Circuit  Rider's 
Wife."  and  "Eve's  Second  Husband,"  a 
story  which  recently  appeared  in  the 
Saturday  Evening  Post,  has  furnished 
an  inventory  of  her  deceased  husband's 
estate  to  County  Court  Clerk  Hunt.  The 
inventory  is  probably  unique  in  court 
records  throughout  the  United  States. 

Mrs.  Harris's  husband,  Lundy  H.  Har- 
ris, is  generally  supposed  to  be  the  hero 
of  "The  Circuit  Rider's  Wife." 

The  inventory  furnished  Mr.  Hunt, 
and  which  appears  on  the  official  rec- 
ords of  the  county  court  clerk's  office 
in  Nashville,  is  as  follows: 

"Nashville  Tenn. 

"Mr.  W.  F.  Hunt, 

"Dear  Sir — I  have  your  card  saying 
that  if  I  do  not  furnish  an  inventory  of 
the  estate  of  Lundy  II.  Harris,  of  which 
I  was  appointed  administratrix,  'within 
ten  days  from  receipt  of  this  notice,  you 
will  proceed  as  the  law  directs.' 

"I  did  not  know  it  was  my  duty  to 
furnish  such  an  inventory,  and  now  that 
you  demand  it,  I  do  not  know  how  to  do 
it. 

"If  the  one  I  send  you  is  not  in  proper 
form  to  be  recorded  upon  your  books,  I 
enclose  postage,  and  request  you  to  let 
me  know  wherein  I  have  failed. 
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"It  is  not  with  the  intention  of  show- 
ing an  egregious  sentimentality  that  I 
say  I  find  it  impossible  to  give  you  a 
complete  and  satisfactory  inventory  of 
the  estate  of  Lundy  II.  Harris.  The 
part  that  I  give  is  so  small  that  it  is  in- 
significant and  misleading. 

"At  the  time  of  his  death  he  had  $2.35 
in  his  purse,  $116  in  the  Union  Bank  & 
Trust  Company  of  this  city,  about  400 
books,  and  the  coffin  in  which  he  was 
buried,  which  cost  about  $85. 

"The  major  part  of  his  estate  was  in- 
vested in  heavenly  securities,  the  values 
of  which  have  been  variously  declared 
in  this  world,  and  highly  taxed  by  the 
various  churches,  but  never  realized. 
He  invested  every  year  not  less  (usually 
more)  than  $1,200  in  charity,  so  secretly, 
so  inoffensively,  and  so  honestly  that  lie 
was  never  suspected  of  being  a  philan- 
thropist, and  never  praised  for  his  gen- 
erosity. He  pensioned  an  old  outcast 
woman  in  Barton  county,  an  old  soldier 
in  Nashville.  He  sent  two  little  negro 
boys  to  school,  and  supported  for  three 
years  a  family  of  five  who  could  not  sup- 
port themselves.  He  contributed  anony- 
mously to  every  charity  in  Nashville ;  ev- 
ery old  maid  interested  in  a  'benevolent 
object'  received  his  aid;  every  child  he 
knew  exacted  and  received  penny  tolls 
from  his  tenderness.  He  supported  the 
heart  of  every  man  who  confided  in  him 
with  encouragement  and  affection.  He 
literally  did  forgive  his  enemies,  and  suf- 
fered martyrdom  September,  18,  1910, 
after  enduring  three  years  of  persecu- 
tion without  complaint.  He  considered 
himself  one  of  the  chief  of  survivors, 
and  was  ever  recognized  as  one  of  the 
largest  bondholders  in  heaven. 

"You  can  see  how  large  his  estate  was. 
and  how  difficult  it  would  be  to  compute 
its  value  so  as  to  furnish  you  the  inven- 
tory you  require  for  record  on  your 
books.  I  have  given  you  faithfully  such 
items  as  have  come  within  my  knowl- 
edge.   Sincerely  yours. 

Corra  Harris." 

Intermittent  Punishment.  —  A  Canton 
judge  has  sentenced  a  prisoner  to  spend 
every  Sunday  in  jail  till  further  notice. 
The  man  was  found  guilty  of  assault, 
and  clearly  deserved  considerable  pun- 
ishment.   But  he  had  a  large  family  de- 
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pendent  upon  him.  who  had  committed 
no  offense  and  did  not  deserve  to  suffer. 
To  impose  an  ordinary  workhouse  sen- 
tence would  punish  not  only  the  man, 
but  also  every  member  of  his  family. 

So  the  ingenious  judge  decided  to  al- 
low the  prisoner  to  go  free  for  the  six 
working  days,  in  order  that  by  his  labor 
he  could  continue  to  provide  food  for 
wife  and  little  ones.  But  Sunday,  the 
day  of  rest,  is  the  one  logical  day  of 
punishment.  On  this  day  the  man  who 
lias  offended  the  law  may  make  expia- 
tion and  reparation,  and  the  innocent  will 
not  suffer. 

While  this  scheme  of  justice  may  work 
well  in  particular  cases,  it  is  evident 
that  it  cannot  be  generally  put  into  effect. 
It  would  seem,  however,  that  the  state 
ought,  instead  of  compelling  prisoners  to 
remain  idle,  or  confiscating  their  labor 
power,  to  provide  some  means  whereby 
their  earning  capacity  may  be  made  of 
pecuniary  benefit  to  those  dependent  up- 
on them. 

Another  interesting  incident  of  this 
nature  is  reported  from  Georgia,  where 
it  is  said  that  I'nited  States  District 
Judge  Newman,  moved  by  the  pathetic 
letters  he  had  received  from  wives  and 
children  in  the  north  Georgia  mountains, 
to  permit  their  husbands  and  fathers  to 
come  home  for  Christmas,  ordered  eight 
moonshiners  who  are  serving  sentences 
in  the  Atlanta  jail  released,  so  that  they 
might  spend  the  holidays  with  their  fami- 
lies. Judge  Newman  made  the  condi- 
tion that  the  eight  moonshiners  should 
return  to  jail  after  Christmas  and  finish 
their  sentences,  and  each  man  gladly 
agreed. 

"I  am  sending  you  home  for  Christ- 
mas." said  the  judge,  "to  return  to  jail 
after  the  holidays  and  complete  your 
sentences.    Can  1  trust  you  ?" 

"You  can,"  said  an  old  moonshiner, 
who  acted  as  spokesman.  "No  moun- 
taineer ever  broke  bis  pledged  word." 

Presumption  of  Death.— In  McCartee  v. 
Camel.  1  Barb.  455,  in  which  the  question 
arose  as  to  the  presumption  of  a  certain 
person's  death  after  seven  years'  absence, 
unheard  of,  it  appeared  that  the  last 
time  news  had  been  received  from  her 
she  was  living  at  Never  Die.  near  Balti- 
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more;  and  the  administrator  probably 
acted  upon  the  presumption  that  she  was 
dead  because  letters  written  to  her  some 
ten  or  twelve  years  before  had  remained 
unanswered.  The  chancellor,  however, 
said  that  it  was  almost  as  unsafe  to  rely 
upon  that  circumstance  as  evidence  of 
her  death  as  it  would  have  been  to  pre- 
sume from  the  name  of  her  last-known 
place  of  residence  that  she  would  live 
beyond  the  usual  period  of  human  life. 

Self- Accusers. — A  Minnesota  justice  of 
the  peace  learned  that  the  legislature  at 
its  last  session  had  passed  a  law  requir- 
ing milk  and  cream  buyers  to  take  out  a 
state  license,  when  called  upon  to  im- 
pose a  fine  upon  a  neighbor  for  so  doing. 
Recalling  that  he  himself  was  guilty  of 
violating  the  same  law,  he  promptly  im- 
posed upon  himself  and  paid  a  similar 
fine.  This  is  a  commendable  instance  of 
civic  virtue. 

The  motives  of  the  California  man 
who  recently  asked  for  a  warrant  for 
his  own  arrest  on  a  charge  of  vagrancy, 
and  received  five  days  on  the  chain  gang, 
are  not  so  apparent.  Possibly  he  was 
hungry,  and  could  see  no  other  method 
of  receiving  food  in  exchange  for  labor. 
Perhaps  he  was  a  budding  writer  in 
search  of  local  color  and  realism.  Or 
he  may  have  been  unbalanced  mentally. 
In  any  event  he  doubtless  found  the  sen- 
tence long  enough. 

Novel  Reasons  for  Divorce. — Fraudu- 
lent representation  by  her  husband  that 
he  was  a  baptized  person  was  adjudged 
sufficient  ground  for  granting  a  divorce 
to  a  woman  in  Indianapolis,  recently. 
In  accordance  with  such  representations 
she  obtained  a  dispensation  to  marry  the 
man  who  became  her  husband,  but  later 
discovered  he  had  never  been  baptized. 
She  alleged  that  the  dispensation  was 
not  a  valid  one,  and  that  holding  her  to 
the  marriage  under  it  would  result  in 
denying  her  the  rights  of  her  church. 

Because  his  youthful  bride  of  five 
weeks  objected  to  walking  with  him  bare- 
footed in  the  dew-covered  grass  before 
sunrise,  an  elderly  and  wealthy  husband 
has  brought  suit  for  separation  in  the 
courts  of  New  York.  The  wife  is  now 
living  without  the  state.  According  to 
the  papers  filed  in  court  she  took  two 
early  walks  with  her  husband,  but  firmly 


declined  to  continue  the  practice,  and 
forthwith  left  him. 

Correspondence  of  an  unusual  nature 
formed  part  of  the  evidence  before  the 
Minnesota  supreme  court  in  the  trial  of  a 
divorce  action.  The  wife,  as  indicative 
of  her  husband's  treatment  of  her,  sub- 
mitted three  sheets  of  a  hotel  letter  paper 
which  she  received  from  him  through 
the  mail  while  he  was  in  another  city. 
The  sheets  bear  only  two  words,  "Friend 
wife,"  and  for  the  rest  are  nothing  but 
much  black  ink.  The  husband,  inter- 
preting the  missive  for  the  bewildered 
court,  said  that  a  letter  which  his  wife 
had  written  made  him  "very  wrathful," 
and  he  felt  the  need  of  a  reply  which 
"would  express  his  feelings,"  so  he  just 
poured  the  ink  on  the  sheets  and  mailed 
them  when  they  dried. 

Remedies  for  Wife  Beating. — A  young 
woman  recently  declared  in  the  Reno 
divorce  courts  that  she  had  been  com- 
pelled to  endure  her  husband's  abuse 
and  tyrannical  fits  of  anger  until,  when 
he  struck  her  with  his  fist  upon  her 
breast,  from  which  she  was  inconscious 
for  two  hours,  she  decided  to  stand  it 
no  longer,  and  forthwith  left  him.  She 
said  her  spouse  believed  a  husband 
should  beat  his  wife  in  order  to  keep 
her  subdued.  To  remedy  this  condition 
of  affairs  she  sought  and  obtained  a  di- 
vorce. 

Recently  a  Pennsylvania  justice  of 
the  peace  sent  a  constable  after  a  chronic 
wife-beater  who  had  again  beaten  and 
badly  injured  his  wife.  When  the  pris- 
oner arrived  he  found  his  Honor  await- 
ing him  with  a  horsewhip,  which  he 
wielded  vigorously  upon  the  miscreant, 
until  the  latter,  thoroughly  cowed  and 
flogged,  begged  for  mercy.  This 
method  is  somewhat  summary,  but  quite 
likely  to  be  effectual. 

A  Washington  (D.  C.)  woman  whose 
husband  kicked  her  sought  neither  di- 
vorce nor  judicial  championship.  She 
sued  her  husband  for  damages,  but 
failed  to  recover  because  the  statute  au- 
thorizing separate  suits  by  a  married 
woman  was  not  broad  enough  to  warrant 
such  an  action.  When  the  time  comes 
that  married  men  must  pay  for  abusing 
their  wives,  we  fear  that  a  lot  of  them 
will  have  to  go  into  bankruptcy. 
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Illinois'  Chief  Justice 

who  has  served  for  twenty  years  in  a  judicial  capacity. 


HONORABLE 
Alonzo  K. 
Vickers  was  born 
on  a  farm  in  Mas- 
sac county,  Illi- 
nois, on  September 
25,  1853.  He  was 
educated  in  the  pub- 
lic schools  and  in 
the  high  school  of 
Metropolis,  the 
county  seat  of  Mas- 
sac county.  His 
youth  was  passed  in 
school  attendance 
and  working  on  the 
farm.  In  1861  his 
two  older  brothers 
patriotically  went  to 
the  defense  of  the 
Union.  Alonzo,  then 
a  boy  of  eight,  was 

HON.  A.  K.  VICKERS  the  oldest  gon  left  at 

home  to  aid  his  widowed  mother.  Thus 
early  in  life  he  learned  to  bear  the  bur- 
den of  responsibility,  and  laid  the  foun- 
dation of  the  sterling  qualities  that  have 
distinguished  his  manhood. 

At  the  age  of  nineteen  he  became  a 
teacher  in  the  public  schools,  and  fol- 
lowed this  congenial  occupation  for  six 
years. 

He  studied  law  in  the  office  of  Judge 


Robert  W.  McCartney,  of  Metropolis, 


Illinois,  and  was  admitted  to  the  bar  in 
1882.  He  located  in  Vienna,  Johnson 
county,  where  he  enjoyed  a  lucrative 
practice  for  a  country  lawyer. 

In  1886  he  was  elected  as  a  Republi- 
can to  represent  his  district  in  the  lower 
branch  of  the  Illinois  legislature,  and 
served  one  term.  Upon  the  expiration 
of  his  brief  legislative  career,  he  resumed 
the  practice  of  the  law,  and  in  1891  was 
elected  circuit  judge  of  the  first  judicial 
circuit  of  Illinois  and  re-elected  in  1897 
and  1903.  After  his  election  to  the  cir- 
cuit bench,  in  1903,  he  was  assigned  by 
the  supreme  court  to  service  on  the  ap- 
pellate court  of  the  second  district  of 
Illinois,  which  position  he  filled  for  one 
term  of  three  years.  At  the  end  of  his 
term  as  appellate  judge,  he  was  nominat- 
ed for  judge  of  the  supreme  court,  to 
which  position  he  was  elected  June  4r 
1906,  for  a  term  of  nine  years.  At  the 
June  term,  1910,  he  became  chief  justice 
of  the  supreme  court  of  Illinois,  which 
position  he  is  now  filling. 

Judge  Vicker's  experience  as  lawyer, 
legislator,  and  circuit  and  appellate 
judge  has  peculiarly  fitted  him  to  per- 
form the  duties  of  the  high  position 
which  he  occupies. 

After  his  election  to  the  supreme 
bench,  he  removed  with  his  family  to  the 
city  of  East  St.  Louis,  where  he  now  re- 
sides, and  where  his  son  is  engaged  in 
the  practice  of  law. 


531 


Digitized  by  Google 


532 


Case  and  Comment 


Distinguished  Maryland  Judge 


H 


HON.  J.  A.  PEARCE 


ONORAl'.LE 
James  A. 
Pearce,  the  son  of 
James  Alfred  Pearce 
and  Martha  J. 
Pearce,  his  wife, 
was  born  at  Ches- 
tertown,  Maryland. 
April  2d,  1840. 

James  Alfred 
Pearce,  the  father, 
was  a  member  of 
Congress  from 
Maryland  for  two 
terms,  1835  to  1839, 
and  was  elected  a 
senator  of  the 
United  States  from 
Maryland  in  1841, 
where  he  was  con- 
tinued by  three  suc- 
cessive elections  un- 
til his  death,  in  De- 
cember, 1862. 

James  A.  Pearce,  the  son,  received 
his  earlier  education  at  Washington  Col- 
lege, Chestertown,  Maryland,  and  was 
graduated  from  Princeton  in  the  class 
of  1860.  He  was  a  tutor  at  Washington 
College,  Chestertown,  for  two  years  aft- 
er graduation.  Later  he  studied  law  in 
Baltimore  with  Brown  &  Brune,  and 
was  admitted  to  the  Bar  in  Baltimore 
May  1st  1864.  Immediately  thereafter 
he  began  practice  in  Chestertown,  and 
continued  in  active  practice  until  No- 
vember, 1897.  He  was  elected  state's  at- 
torney for  Kent  county  in  1867,  and 
served  two  terms,  until  1875. 

In  November  1897,  he  was  elected 
chief  judge  of  the  second  judicial  cir- 
cuit of  Maryland,  comprising  Cecil, 
Kent,  Queen  Anne,  Caroline,  and  Tal- 
bot counties,  and  as  such,  an  associate 
judge  of  the  court  of  appeals  of  Mary- 
land, for  a  term  of  fifteen  years.  Judge 
Pearce  reached  the  age  of  retirement 
(seventy)  April  2d.  1910.  when  the  leg- 
islature extended  his  term  for  the  period 
for  which  he  was  elected,  lie,  until 
November,  1912.  This  action  of  the  leg- 
islature was  a  splendid  tribute  to  his 
judicial  worth. 

Personally  Judge  Pearce  is  a  scholar- 


ly and  courteous  gentleman,  who,  dur- 
ing his  long  career  at  the  Bar  and  on 
the  Bench,  has  exemplified  the  best  tra- 
ditions of  his  profession. 

Louisiana  Jurist  Dies 

Honorable  Thomas  J.  Kernan  died  at 
his  home  in  Baton  Rouge,  Louisiana,  on 
January  9th.  He  was  born  in  Clinton, 
East  Feliciana  parish,  February  6th, 
1854.  Following  his  preparatory  stud- 
ies at  Clinton  High  School,  he  attended 
Washington  and  Lee  University,  from 
which  he  graduated  in  1873.  After 
teaching  for  a  time,  he  studied  law  in 
the  office  of  his  father,  and  was  admit- 
ted to  the  bar  in  1877. 

Although  one  of  Louisiana's  most  dis- 
tinguished lawyers,  Judge  Kernan  held 
but  few  public  offices.  He  was  a  mem- 
ber of  the  American  Bar  Association, 
and  at  the  St.  Paul  meeting  four  years 
ago  read  a  paper  on  "The  Unwritten 
Law,"  that  brought  him  into  national 
prominence.  He  was  presidential  elect- 
or from  Louisiana  in  1892,  a  member  of 
the  constitutional  convention  of  1898, 
and  a  member  of  the  general  assembly 
from  East  Baton  Rouge  during  the  ses- 
sions of  1904-1908. 

He  was  the  author  of  a  great  many  of 
the  reform  measures  during  the  Blan- 
chard  administration.  He  was  also  a 
prominent  member  of  the  commission  on 
reform  legislation. 

He  fathered  the  negotiable  instru- 
ments bill,  which  was  passed  by  the  leg- 
islature, and  which  placed  notes  and  ne- 
gotiable paper  of  Louisiana  on  a  parity' 
with  the  commercial  paper  of  other 
states.  This  has  proven  to  be  a  most 
valuable  aid  to  the  state's  financial  and 
business  interests. 

Judge  Kernan  also  worked  faithfully 
for  the  Torrens  land  system  in  Louisi- 
ana, but  the  bill  was  never  passed  by  the 
legislature. 

1  fc  was  one  of  the  leading  members 
of  the  special  tax  commission,  of  which 
Honorable  Edgar  H.  Farrar  was  chair- 
man, and  which  submitted  a  report  to 
the  legislature  of  1908,  advising  a  com- 
plete change  in  the  tax  system  of  the 
state. 
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Death  of  Justice  Rogers. 

Supreme  Court  Justice  Watson  M. 
Rogers  died  on  February  1st,  at  his 
home  in  Watertown,  New  York.  His 
death  was  the  result  of  an  injury  to  his 
head,  received  in  a  fall  on  an  icy  side- 
walk two  weeks  ago.  Justice  Rogers 
was  sixty-five  years  old.  He  was  born 
at  Cape  Vincent  December  3,  1846.  In 
early  life  he  taught  school.  He  was 
graduated  from  the  Albany  Law  School 
in  1868,  and"  practised  law  in  Watertown 
until  1900,  when  he  was  elected  to  the 
bench  of  the  fifth  judicial  district  for  a 
term  expiring  December  31,  1914. 

Justice  Rogers  had  held  court  several 
times  in  New  York  city.  Abe  Hummel 
was  convicted  of  conspiracy  before  him, 
and  he  heard  the  cases  of  Mary  Farmer, 
tried  for  the  murder  of  Sarah  Brennan, 
and  of  Albert  T.  Patrick,  convicted  of 
murdering  William  Marsh  Rice,  the  last 
time  Patrick  was  sentenced.  Several 
years  ago,  before  going  on  the  bench. 
Justice  Rogers  was  called  to  New  York 
to  assist  the  district  attorney  in  prose- 
cuting violations  of  the  election  law. 
He  succeeded  in  getting  a  number  of 
convictions. 


Maryland  Trial  Lawyer  Dies. 


Thomas  J.  Peddicord,  the  oldest  mem- 
ber of  the  Garrett  County  (Md.)  Bar 
and  its  recognized  leader,  died  at  his 
home  in  Oakland  after  a  brief  illness 
from  pneumonia.  He  was  admitted  to 
the  bar  in  January,  1871,  and  opened  an 
office  at  Rockvillc.  where  he  continued 
the  practice  of  his  profession  until  1873, 
when  he  removed  to  Oakland.  There 
was  rarely  a  case  of  importance  tried  in 
Garrett  county  in  which  he  did  not  ap- 
pear, and  his  practice  extended  else- 
where. At  one  time  he  was  prominently 
identified  with  the  Maryland  National 
Guard. 

He  contributed  largely  to  the  press, 
and  his  thoughtful  articles  were  eagerly 
read  by  the  general  public.  His  unfail- 
ing courtesy  of  demeanor  endeared  him 
to  a  host  of  friends. 


HON.  G.  D  BURGESS 


Missouri's  Late  Chief  Justice. 

O  ONORABLE 
^  Gavon  D.  Bur- 
gess, late  chief  jus- 
tice of  the  Missouri 
supreme  court,  was 
born  in  Mason 
county,  Kentucky, 
November  5,  1835. 
He  was  educated  in 
the  common  and  se- 
lect schools  of  his 
native  state.  He 
married  Miss  Cor- 
delia Trimble,  of 
FlL'iningsburg,  Ken- 
tucky, she  being 
a  niece  of  Chief 
Justice  John  Mar- 
shall of  the  United 
States  Supreme 
Court. 

Judge  Burgesshad" 
been  a  member  of 
the  state  judiciary  for  thirty-six  years, 
one  half  of  that  period  being  spent  on 
the  circuit  bench,  and  one  half  on  the 
supreme  bench.  He  was  elected  judge 
of  the  eleventh  judicial  circuit  (now  the 
twelfth)  in  1874,  re-elected  in  1880,  and 
again  in  1886.  He  was  promoted  to  the 
Missouri  supreme  bench  in  1892,  and 
re-elected  in  1902. 

It  may  be  said  of  Chief  Justice  Bur- 
gess that  he  was  a  lawyer  of  the  old 
school, — a  man  of  rugged  personality, 
with  strong  convictions  on  the  public 
questions  of  his  time.  He  was  a  product 
of  the  common-school  system,  and  his 
preparation  for  the  highest  place  in  the 
judiciary  of  his  adopted  state  was  found 
in  the  exacting,  all-round  practice  of  the 
country  circuit,  the  same  school  in  which 
some  of  our  greatest  statesmen  and  jur- 
ists received  their  early  training  for  the 
higher  honors  which  awaited  them.  His 
associates  have  testified  concerning  him : 
"He  was  a  great  advocate  when  at  the 
bar,  he  was  yet  greater  as  a  judge, — 
fearless,  efficient,  painstaking,  and  cour- 
teous. A  courageous,  vigorous,  honor- 
able man, — the  best  type  of  citizenship. 
He  has  passed  into  the  history  of  the 
state,  and  his  fame  will  grow  with  it  for- 
ever. 
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Distinguished  American  Criminologists 

Whose  Studies  and  Labors  Have  Advanced  the  Cause 

of 

CRIMINAL 

LAW 
REFORM 


JAMES  W.  GARNER 

Professor  rj  Pr.lillr.it  Science,  Urm  mily  of  lILnou 
»nd  Editor  of  Journal  of  Criminal  Law  and  Criminol- 
ogy. Profeator  Career  haa  recently  published  a  schol- 
arly treatise  on  the  origin,  nature,  functions  and  organi- 
zation of  the  state. 


ROSCOE  POUND 

Story  Profeator  of  Law  in  Harvard  Univeraicjr.*_He 
formerly  held  the  professorship  of  Criminal  Law  in'thc 
Univenity  of  Chicago.  Profeator  Pound  it  especially 
interested  in  procedural  lefurw  and  has  made  note- 
worthy addresses  before  many  State  Bar  Associations. 


CHARLES  R.  HENDERSON 

Professor  of  Sociology  in  the  University  of  Chicago 
and  United  State*  Prison  Commissioner.  Professor 
Henderson  edited  the  four  volume*  entitled  "Correction 
and  Prevention"  prepared  for  the  eighth  International 
Prison  Congress 


UGHTNER  WITMER 

Professor  of  Psychology  in  the  University  of  Penn- 
sylvania. Profeat-jc  Winner  ha*  pursued  inquiries  con- 
cerning the  prevention  of  crime  through  adequate  educa- 
tional, mental  and  hygienic  treatment  of  boys  and  gids, 
especially  during  the  adolescent  period. 


DR.  ADOLF  MEYER 

Director  of  the  New  York  State  Psychiatric  Institute 
and  Profeator  of  Psychiatry  in  Johns  Hopkins  Univer- 
sity. Dr.  Meyer  has  deeply  studied  the  medico- legal 
aspect*  of  insanity  and  is  interested  in  the  reform  of 
criminal  procedure. 
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The  Humorous  Side 

[Frame  you/ mind  to  mirth  and  merriment ;  which  bars 
a  thousand  harms  and  lengthens  life. — Shakespeare 


The  Indigent  Sane—  "That  fellow  who 
tried  to  kill  the  judge  is  crazy,  isn't  he  ?" 

"No,  he's  too  poor  to  be  crazy— he 
couldn't  hire  a  lawyer  to  prove  it."— 
Picayune. 

Big  Damages. — "Did  Simpkins  get  any 
damages  in  that  assault  case?" 

"Did  he?    My  dear  fellow,  you  ought 

to  see  his  face."— St.  Louis  Star. 

His  Opinion. —  A  man  had  been  called 
as  a  witness  to  prove  the  correctness  of 
the  bill  of  a  physician. 

"Let  us  have  the  facts  of  the  case," 
said  the  lawyer,  who  was  doing  a  cross- 
examination  turn.  "Didn't  the  doctor 
make  several  visits  after  the  patient  was 
out  of  danger?" 

"No,  sir,"  answered  the  witness.  "I 
considered  the  patient  in  danger  as  long 
as  the  doctor  continued  his  visits." 

The  Judge's  Joke.  —  Judge  Emery 
Speer  presides  over  the  Federal  court  in 
the  southern  Georgia  district. 

A  prisoner  was  brought  before  him  for 
sentence,  and  the  judge  gave  the  man 
fifteen  years  in  the  Atlanta  Federal 
prison. 

"Your  Honor,"  said  the  prisoner's 
counsel,  "I  beg  that  you  will  reduce 
that  sentence.  As  you  can  see,  my  client 
is  in  very  poor  health.  He  cannot  live 
for  fifteen  years.  He  can  live  hut  a 
short  time.  He  is  dying  now,  your 
Honor,  and  I  beg  that  you  will  not  be 
so  severe  in  your  penalty.  1  ask  you 
to  be  merciful.  I  beg  of  you  to  reduce 
my  client's  sentence,  in  the  name  of  hu- 
manity, for  he  cannot  live  fifteen  years." 

"Very  well,  sir,"  said  the  judge;  "I 
will  commute  the  sentence  to  life  im- 
prisonment."— Saturday  Evening  Post. 


Cured  by  Verdict. —  The  Lawyer. — 
"Temporary  insanity,  is  generally  cured, 
isn't  it?" 

The  Doctor. — "Yes,  by  a  verdict  of 
acquittal." — Philadelphia  Record. 

A  Veteran. —  Lawyer. — "The  cross- 
examination  did  not  seem  to  worry  you. 
Have  you  had  any  previous  experience?" 

Client.— "Six  children." 

Knew  His  Solitary  Thoughts.— Lawyer. 
— "How  do  you  know  that  this  man 
was  given  to  talking  to  himself  when  he 
was  alone?" 

Witness. — "Shure,  haven't  oi  been  wid 
him  time  and  time  again  when  he  did 
it  ?" — Exchange. 

How  to  Stop  Him. —  Lawyer  Lawless 
was  notorious  for  his  longwindedness. 
On  one  occasion  he  had  been  spouting 
forth  his  concluding  argument  for  six 
hours,  and  the  end  was  nowhere  in  sight, 
when  Judge  Ballard  beckoned  his 
brother  John  and  whispered :  "Can't  you 
stop  him.  Jack?"  'Til  stop  him  in  two 
minutes,"  John  Ballard  replied,  confi- 
dently. And  he  wrote  and  passed  to 
Lawyer  Lawless  the  following  note: 
"My  dear  Colonel,  as  soon  as  you  finish 
your  magnificent  argument  I  would  like 
you  to  join  me  at  the  Revere  House  in 
a  bumper  of  rare  old  Bourbon."  Law- 
yer Lawless,  halting  in  the  midst  of  an 
impassioned  period,  put  on  his  glasses 
and  read  the  note  that  had  been  handed 
him,  then  he  removed  his  glasses  again, 
and,  taking  up  his  hat  and  bag,  said : 
"And  now,  may  it  please  the  court  and 
gentlemen  of  the  jury,  I  leave  the  case 
with  you."  A  minute  later  he  was  pro- 
ceeding in  stately  fashion  in  the  direction 
of  the  Revere  House  bar.— Argonaut. 
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Case  and  Comment 


"One  Kind  and  Gentle  Cow."— The 
Swede  section  foreman,  says  the  New 
York  World  was  laboriously  filling  out 
a  report  covering  the  killing  of  a  cow 
by  second  section  of  No.  64. 

The  fussy  claim  agent  certainly  re- 
quired an  unreasonable  amount  of  in- 
formation, as  evidenced  by  the  printed 
questions  on  the  blank  form : 

"Number  of  train  ?" 

"Number  of  engine?" 

"Name  of  conductor?" 

"Name  of  engineer?" 

"Speed  of  train?" 

"Where  was  animal  struck?" 

"Etc.,  etc." 

Ole  succeeded  but  indifferently  until 
he  came  to  the  final  question,  and  here 
he  experienced  the  inward  conscious- 
ness of  one  qualified  when  he  wrote  in 
reply  to: 

"Disposition  of  animal?" 

"He  bane  wan  kind  and  yentlc  cow." 

The  Railroad  Forever. — Down  in  Min- 
nesota Mr.  Olsen  had  a  cow  killed  by  a 
railroad  train.  In  due  season  the  claim 
agent  of  the  railroad  called. 

"We  understand,  of  course,  that  the 
deceased  was  a  very  docile  and  valuable 
animal,"  said  the  claim  agent  in  his  most 
persuasive  claim-agent-like  manner,  "and 
we  sympathize  with  you  and  your  family 
in  your  loss.  But,  Mr.  Olsen,  you  must 
remember  this:  Your  cow  had  no  busi- 
ness being  upon  our  tracks.  Those 
tracks  are  our  private  property,  and 
when  she  invaded  them  she  became  a 
trespasser.  Technically  speaking,  you, 
as  her  owner,  become  a  trespasser  also. 
But  we  have  no  desire  to  carry  the  issue 
into  court,  and  possibly  give  you  trouble. 
Now,  then,  what  would  you  regard  as  a 
fair  settlement  between  you  and  the  rail- 
road eompanv?" 

"Vail,"  said  Mr.  Olsen  slowly,  "Ay 


bane  poor  Swede  fanner,  but  Ay  shall 
give  you  $2." — Everybody's. 

A  Foolish  Question.— "You  swear  that 
you  did  not  coerce  your  wife  when  she 
signed  this  paper?" 

"Me  coerce  my  wife?  Judge,  look  at 
the  lady."— Louisville  Courier-Journal. 

Adaptability.—  A  New  York  lawyer 
tells  of  an  old  and  well-to-do  farmer  in 
Dutchess  county  who  had  something  of 
a  reputation  as  a  litigant. 

On  one  occasion  this  old  chap  made 
a  trip  to  see  his  lawyers  with  reference 
to  a  lawsuit  he  intended  to  bring.  He 
sat  down  with  one  of  them,  and  laid  out 
his  plan  at  great  length.  The  lawyer 
said :  "On  that  statement  you  have  no 
case  at  all."  The  old  fellow  hitched  his 
trousers  nervously,  twitched  his  face, 
and  hastily  added : 

"Well,  I  can  tell  it  another  way." — 
Brooklyn  Life. 

Overhauled. —  A  dejected  looking  man 
who  was  suing  for  divorce  told  such  a 
pathetic  tale  of  abuse  on  the  part  of  his 
wife  that  the  judge  finally  asked: 

"Why,  man,  where  did  you  meet  this 
woman  ?" 

"Meet  her?"  said  the  man  with  a 
suggestion  of  tears  in  his  voice,  "I  never 
met  her  anywhere.  She  overtook  me!" 
— Democrat  and  Chronicle. 

A  Defect  in  the  Proof. —An  attorney  was 
addressing  a  jury  on  behalf  of  a  prisoner. 

"Gentlemen,"  he  said,  "witnesses  have 
sworn  that  they  saw  the  accused  fire  his 
gun ;  they  have  sworn  they  saw  the  flash 
and  heard  the  report;  they  all  fall  flat; 
they  have  sworn  that  this  bullet  was  ex- 
tracted from  Pete  Jackson's  body;  but, 
gentlemen,  in  the  name  of  justice,  I  ask 
vou  where  is  the  evidence  that  the  bullet 
hit  Pete  Jackson  ?"— London  Tit-Bits. 
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In  1911 


The  Story  of  the  Co-ops. 


HEN  the  writer  used 
to  carry  a  green  bag 
under  his  arm  (with  a 
sample  volume  of 
L.R.A.  in  it)  he  was 
frequently  asked  "Why 
do  you  people  call 
yourselves  'Co-opera- 
tive ?' "  Sometimes 
the  question  was  stronger,  "What  right 
have  you  folks  to  claim  that  you  are 
'co-operative'  when  in  reality  you  are  a 
stock  company  managed  for  dividends 
just  like  all  the  other  law  publishing 
houses  ?"  And  thereby  hung  a  talk,  and 
that  is  the  tale  you  are  going  to  hear 
now  from  the  small  boy  who  in  1882  used 
to  drive  the  big  1400  lb.  bay  horse  and 
"lumber  wagon"  carrying  "sheet  stock" 
from  the  railroad  to  the  tin  store-house 
out  on  the  farm. 

The  "bornin"  happened  in  the  law 
office  of  a  country  practitioner  in  one  of 
the  pretty  little  villages  of  Western  New 
York.  "Happened"'  is  the  right  word  to 
use,  for  those  responsible  did  not  dream 
that  they  were  bringing  into  the  world 
a  big  idea  which  would  develop  into  a 
great  publishing  house.  Those  first  three 
were,  the  lawyer,  his  junior  partner  and 


his  son,  a  law  student  in  the  office.  The 
idea  which  later  grew  so  big  originated 
in  the  need  which  the  office  felt  for  a  set 
of  U.  S.  Supreme  Court  Reports.  When 
they  found  that  the  106  volumes  would 
cost  from  $500  to  $600,  if  they  could  be 
secured  at  all,  they  evolved  a  co-operative 
scheme  to  get  a  set  cheaper.  They  rea- 
soned "There  must  be  at  least  one  or  two 
thousand  other  lawyers  who  need  U.  S. 
Reports.  If  they  will  each  agree  to  buy  a 
set  we  can  reprint  them  in  compact  form, 
4  volumes  in  one  book,  for  about  $1.00  a 
volume. .  A  country  newspaper  press  and 
a  little  postage  soon  induced  the  neces- 
sary number  of  lawyers  to  guarantee  the 
cost  and  thus  co-operate  in  this  reprint, 
and  that  is  really  the  whole  story.  These 
men  had  through  their  own  need  dis- 
covered again  the  old  truth  that  the  man 
who  "does  it  better"  gets  the  business. 
It  came  so  fast  that  the  practice  had  to 
be  abandoned  as  well  as  the  offices  over 
the  grocer}',  and  the  "doctor's  place" 
was  bought  where  the  whole  publish- 
ing company  (seen  in  the  picture  on 
following  page)  occupied  the  whole 
lower  floor.  This  hearty  support  gave 
them  faith  and  courage  to  believe  that 
it  would  pay  to  make  the  books  far  bet- 
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ter  than  a  mere  reprint  by  adding  an- 
notations and  also  by  reporting  the  opin- 
ions at  first  hand  from  the  records  of 
the  court  at  Washington.  Right  then 
they  discovered  another  truth :  That  it 
is  just  plain  business  and  good  sense 
to  improve  your  product  to  just  as  great 
an  extent  as  increased  patronage  makes 
it  possible. 

That  is  the  idea  which  has  persisted  to 
the  present  day  in  the  "co-op."  manage- 
ment and  has  kept  the  word  "Co-opera- 
tive" just  as  significant  as  in  1882  al- 
though never  since  then  have  they  had  to 
get  advance  assurance  of  support  before 
going  ahead. 

On  completion  of  the  reprint  of  the  U. 
S.  Reports  a  similar  work  was  performed 
for  the  New  York  Lawyer  in  the  Law- 
yers edition  of  New  York  Common 
Law  Reports  and  New  York  Chancery 
Reports.  About  this  time  (1885)  their 
quarters  got  too  small  again  and  it 
was  then  decided  to  move  to  Rochester, 
nearer  printing  and  binding  plants. 
There  they  went  into  the  Hill  Building 
about  15  feet  frontage — where  one  floor 
was  at  first  enough.  It  was  in  this  build- 
ing that  the  second  big  idea  was  born. 
It  was  named  "Lawyers  Reports  Anno- 
tated." It  was  a  lusty  infant  too.  Very 
soon  its  growth  forced  another  change, 
— to  the  top  floor  of  a  big  office  build- 
ing,— then  the  adjoining  building, — 
then  the  floor  below,  until,  in  l'TK),  print 


shop,  bindery  and  "co-ops."  all  joined 
hands  in  the  Aqueduct  Building — the  six 
story  building  shown  in  the  picture.  A 
short  nine  years  found  all  branches  of 
the  business  so  crowded  that  the  7  story 
annex  was  built.  It  is  now  rather  more 
than  comfortably  filled. 

All  this  is  a  record  of  success  by  "Co- 
operation." Another  phase  of  it: — 
Some  of  the  most  appreciated  improve- 
ments have  come  from  far  away  lawyer 
friends, — The  cumulative  index  in  U.  S. 
Advance  Sheets  was  suggested  by  a  Los 
Angeles  (Calif.),  lawyer.  Many  im- 
provements in  Lawyers  Reports  Annotat- 
ed have  similarly  been  suggested  from 
outside, — and  most  of  them  incorporated 
in  the  New  Series. 

Once  every  week  the  heads  of  all  de- 
partments meet  together  at  luncheon  just 
to  discuss  new  means  of  "co-operation," 
— of  how  to  use  subscribers'  money  to 
letter  the  books  or  the  "co-op",  service. 

Just  recently  the  rule  was  made  for 
your  convenience  that  all  "co-op."  ship- 
ments by  freight  or  express  must  be  pre- 
paid. 

W  hen  you  order  a  book  or  a  set  of 
them  you  will  never  have  freight  or  ex- 
press to  pay  except  by  special  previous 
arrangement. 

No,  not  philanthropy.  Just  plain  busi- 
ness. It  pays  to  work  for  your  own  in- 
terests through  those  of  your  customer 
— alwavs. 
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PORTFOLIOS 

THAT  WILL  CARRY  FULL  SIZE 
LEGAL  PAPERS  FLAT 

The  I  jrgnt  Assortment  to  Select  from,  4fl  Nurrbera. 
We  Sell  Direct  to  Attorney!  at  Wholesale  Prices 

PRICES  $3  00  TO  $16.00 


Let  us  «cnd  you  one  with  the  privilege  of  ex- 
amination, charge*  prepaid,  if  not  satisfactory 
return  at  our  cxpenee. 

CATALOGUE  NO.  4  FREE 


Lawyers  Leather  Brief  Case 

P.O.Box  1851    Mfg.  Co.  New  York  City 


John  Danner  built  his  first  bookcase  about  1870—  built  it  well,  ool 
hurriedly,  with  utmost  care,  loving  his  work.  Sioce  then  tlwutancb  ot 
Danner  cases  have  been  made  and  each  with  the  same  aim— a  perfect 
bookcas-.  New  ideas  have  been  introduced— but  only  iuch  ai 
helped  reslue  the  ideak-  of  John  Danner.  Always  there  has  been 
demanded  exacting  workmanship  and  perfect  execution  is  ru»  con- 
ceptions. 

Original,  Exclusive  Features 

Vertical  sliding:  doors,  set  on  rubber-bred  wheels ;  adjustable  sheJvri; 
perfect  sanitation.  Many  styles  and  finishes.  Our  catalogue  describes 
and  illustrate!  these,  teJla  )u>t  why  Danner  bookcases  are  tint  and  sug- 
gests many  pleasing  arrangements  of  units  -  for  home  and  office. 

V>t»   th.  Ml 


.kWk  tua. 

turn,    tUm  u 


The  Recent  Deadlock  over  the  Election  of  a 
Democratic  Senator  for  New  York  as  Clubb 
pictured  it  in  Rochester  (N.Y.)  Herald. 

[Continued  on  page  XIX.) 


SOLD  BY 
[MANY  DEALERS 


If  you  don't 
find  theDanner 
in  any  a  t  o  r  e 
near  you,  write 
to  ua  for  Cata- 
logue. 


John  Danner 
Manufacturing 
Company 

21  Huron  St. 
Canton.  Ohio 


This 
Fastener 

for  YOU 

Two  Points,  and  two  lips,  hold  top,  bottom 
and  middle  papers  with  equal  security. 
The  De  Long  Hook  and  Eye  Company,  Philadelphia 

Samples — five  »'ze*-V^    a»  af  ^^"^v 
Iree  on  requelt.  ^^ag^aJP  £/         _  JV>»  in  M 

box. 
15c. 


Paper  Fasteners 

Do  Your  Own 
Printing 

Card*,  circulars,  book,  newtpaper.  Press  S5. 
Larger  SIS.  Rotary  160.  Save  money.  Bic 
profir  printing  lor  others.  All  easy,  rules  arm. 
Write  taetnry  tor  prrsi  catalog  TYPE,  cards, 
paper.  The  Press  Co..  Merlden.  Conn. 
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HE  Apr. number  of  Case  and  Comment 
will  contain  a  large  number  of  special 
articlea  of  interest  and  value  to  every 
attorney.  Let  your  subscription  beg-in 
with  thin  number.  $1  a  year.  3 years  $2. 


CASE  AND  COMMENT.    ROCHESTER.  N.  Y. 


•I  Be  sure  to  mention  "Case  fit  Comment 
saw  it  ia  of  interest,  and  enables  them 


*  in  writing  to  advertisers.  <J  Where  you 
to  credit  your  magazine  with  your  reply. 
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A  tten  tion,  A  ttorneys ! 


THE  progressive  attorney' it  the  one  who  merit*  his  clients'  patronage  through  his  resourcefulness. 
To  hair  the  knowledge  and  use  it  is  the  thing. 

Your  ability  and  success  is  measured,  not  by  your  knowledge  but  by  its  practical  application. 

A  systematic,  attractive  office,  like  neat  personal  appearance,  commands  respect  and  confidence. 

Indexed  law  libraries,  systematic  reference  files,  etc..  not  only  give  you  instant  access  to  the  knowledge  of  the 
law  but  bestow  that  desired  air  of  prosperity. 

The  attorney  with  the  well-filled  bookcases,  business-like  filing  equipment  and  handsome  furnishings  has  less 
difficulty  collecting  larger  fees  than  has  the  equally  studious  lawyer  of  the  meagrely  furnished,  unkempt  office 
receiving  "  nominal  "  fees. 

The  public  is  attracted  by  prosperity  and  is  willing  to  pay  the  successful  man's  price. 

The  Law  Office  shown  above  has  42  Wei*  Slide  Door  Book  Sections,  a  Wei*  Filing  Desk,  Swinging  Desk 
Stand,  two  stacks  "  500  "  Line  "  Compact  Sections."  one  stack  Horizontal  Line  Filing  Sections, — all  reasonably 

priced  and  fully  described  in  our  catalogs. 

Get  Poeted-See  our  Catalog  "D»  and  The  Mfg.  Co. 

.  ,         ...     ...  70  Union  Street,  -      Monroe,  Mich. 

E  -  tent  tree  with  booklet 

New  York  Office.  108  Fait  on  Street 
'  'Filing  Suggestion.  "  AdJrr..  Mail  to  Factory) 
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Complete  Loose 
Leaf  Library 

Covering  the  entire  subject  of 
Loose  Leaf  Record  Keeping 

These  books  (200  pages)  contain  illustrations  of 
40  different  record  forms  and  fully  describe 
their  use:  give  full  information  how  to  start 
the  Loose  Leaf  System  and  how  to  maintain  it 
They  will  show  you  how 

Moore's  Modern 
Methods 

reduce  office  work  and  expense ;  why  this 
Loose  Leaf  system  is  used  by  60,000  pro- 
gressive business  houses  today. 

We  shall  be  glad  to  send  any  business  or  professional 
man  these  books  without  charge  or  obligation. 
You  cannot  buy  more  complete  information  on  Loose 
Leaf  methods  than  we  give  you  in  this  library.  Fill  out 
and  mail  the  coupon  with  your  business  letterhead. 

JOHN  C.  MOORE  CORPORATION 

ESTABLISHED  1839 
675  Stone  Street,    Rochester,  N.  Y. 
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SENT  ON  APPROVAL    lOO  perfection 
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"Where 
To  Look 
For  The  Law" 

ThcL.  C  P.Co.,Roche$ttr,N.Y. 


INCORPORATE  UNDER 
f      ARIZONA  LAWS. 


NO  TAXES  HERE 

Mo*t  liberal Corporation .Lawn  In  the  United  State*.  No  franchise  or  annual  Tax.  Private  property 
escape  from  all  corporate  debts.  Legislature  cannot  repeal  your  chnrt^r.  Keep  offices  and  do  baaineM 
mvwnm.  Dagga  on  How  to  Kan  a  Corporation  "  free  to  companies  incorporated  through  us.  Thla  is 
•  ,ond  Vff,  Dook  «>'        hundred  pages.  It  tells  just  what  to  do  and  how  to  do  it.  Also  investigate 

our  Universal  Corporate  Record.'*  Four  books  in  one.  No  other  like  it.  Free  to  companies  incorporated 
through  us  if  reoucstcd.  Fee  very  small.  Write  for  free  booklet,  codified  and  annotated  corporation 
laws  and  other  information  before  Incorporating. 

References;  Union  Bank  and  Tnul  Co.  t  The  Western  Investment  Co.,  Phoenix,  Arts. 

ARIZONA  CORPORATION  CHARTER 
GUARANTEE  COMPANY,  Phoenix,  Ariz. 

H.  R.  DAGGS,  President  p.  H.  HAYES.  Vice- Pres.  W.  E.  IHLUGAN.  Secretary 
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Business    What  Is  It  ? 


"The  word  "business'  first  flung  in  contempt,  like 
Puritan,  Methodist  and  Quaker,  has  now  become  a 
thing  of  which  to  be  proud." 
"Business  is  human  service." 

"Business,  to  be  successful,  mutt  be  based  on  science. 


for  demand  and  supply  are  matters  of  mathematics, 
not  guesswork." 

"The  discovery  of  truth  as  our  most  valuable  business 
asset  is  the  one  great  achievement  of  the  age  in 

which  we  live." 

 Elbert  Hubbard  in  March  I  RA 


For  Law  Offices— 

Where  instant  accessibility,  convenience,  easy  filing  and 
quick  finding  of  all  valuable  documents  is  important — and 
where  additional  protection  of  all  such  papers,  against  fire 
or  prying  eyes,  is  demanded,  in  behalf  of  his  clients  and 
himself — the 


Stoke  Cabinet  Safe 

is  now  an  essential  feature  of  the  modern  lawyer's  office 
equipment. 

Made  throughout  of  steel — with  interchangeable 
interior  compartments,  including  document  files  for,  folded 
paper,  vertical  files  for  cap  size  papers  filed  flat,  card  index 
riles  for  collection  records,  court  dockets,  etc. 

The  Globe  Cabinet  Safe  incorporates  every  convenience 
— without  the  cumbersome  disadvantages  of  the  old- 
fashioned  safes. 

Catalogue  postpaid  FREE  upon  request.  Address 
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By  JOHN  M.  STEELE.  ESQ. 


TWO  NEW  BOOKS 

Standard  Text  Books  by  Master*  of  the  Subject  they  treat  always 
have  been  and  still  are  the  most  reliable  sources  of  information 
as  to  the  state  of  the  law  at  any  given   time  one    the  be*t 


PARKER'S 

NEW  JERSEY 
CORPORATIONS 


Their  Organization,  Incorporation  and 

Wll'i  Fc:';::s 


By  John  S.  Parker,  of  the  New  York  Bar 
exhaustive  treatise  on  the  law  of  New  Jersey^in 


ar«  doing 

Every  Quarter 
of  the  Glob« 


LAWYERS 
BANKERS 
STOCKHOLDERS 
TRUST  COMPANIES 
CORPORATION  OFFICERS 


The 


Sets  on 
New  Jersey 
Corporation* 


GENERAL  BUSINESS  CORPORA  TIONS 
AND  ANY  ONE  INTERESTED  IN  NEW  JERSEY 
CORPORATIONS,  WITH  FORMS  AND  PRECEDENTS 

Two  Volumes  Buckram  $10.00  Net 


Hopkins9  New 
United  States  Judicial  Code 


By  Jame,  Love  Hopkins,  of  the  St  Loub  Bar 

The  Act  of  March  3rd,  191 1,  to  Codify,  Revise  and  Amend  Laws  relating  to  the 
Judiciary,  to  be  designated  "The  United  State*  Judicial  Code"  is  of  vital  interest  to  ALL 
Lawyers  practicing  in  the  Federal  Courts. 

TWe  Chapter  AboJishir>g  the  Circuit  Courts  and  the  Chapters  covering  the  Organizaiion 
of  the  New  Court  of  Customs  Appeals  and  the  Commerce  Court,  all  make  this  book 
indispensable  to  every  practicing  Lawyer. 

A  Key  to  all  boob  on  Federal  Practice  which  otherwise  have  been  superseded. 

On*  Volume  Buckram  $2.50  Nat 
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A  Comparison 

Q  A  town  clock  with  a  set  of  chimes  is  all 
rigljt  in  its  place,  but  for  personal  use  you 
would  prefer  a  good  watch. 

^  A  complete  set  of  all  the  Reports  of  all 

the  States  numbering  5000  volumes  may  be  necessary 
for  a  County  Library,  but  it  is  too  expensive  and  takes  up  too 
much  room  for  most  private  offices.  What  is  wanted  is 
in  short 


99 


A  Working  Equivalent 

€J  The  only  satisfactory  working  equivalent  is  a  selection  of  cast's.  A  mere  abridgment 
of  rases,  such  as  is  found  in  a  Digest  or  Encyclopaedia,  does  not  solve  the  problem  at  all. 

Access  to  the  cases  themselves  is  essential.  The  real  need  is  not  for  a  complete  set 
of  all  the  Reports  of  all  the  States,  but  for  a  selection  whereby  all  the  local  and  obsolete 

cases  are  eliminated,  and  only  those  cases  of  permanent  value  and  universal 
application  are  retained. 

That  is  exactly  what  has  been  done  in  the 

American  State  Reports 

•3  Beginning  with  the  year  1886,  at  which  point  the  American  Decisions  and  Reports  end, 
our  editor-in-chief,  Hon.  A.  C.  Freeman,  has  made  a  selection  bom  the  cases  in  the  official 
reports  of  every  State  as  each  volume  has  come  out.  He  has  examined  every  case  and 
chosen  it  or  rejected  it  according  to  its  value.  There  are  nearly  20,000  cases  in  the  1 34 
volumes  of  the  American  State  Reports  now  out.  This  is  a  far  larger  number  than  has 
been  published  in  any  other  series  of  selected  and  annotated  cases  covering  the  same  period 
of  time.  Not  only  are  there  more  cases,  but  the  price  per  case  is  less.  The  cases  in  the 
American  State  Reports  are  sold  at  an  average  of  less  than  two  cents  apiece. 

We  will  put  a  complete  set  upon  your  shelves  at  one  time  and  let  you  pay  for  them  on 
liberal  terms.    Write  us  regarding  prices  and  terms. 


San  Francisco, 


Eastern  Division  Bancroft-  Whitney 

r' M  r  Company 

Publishers  of  the  American  Statu  Reports 


IJ  Be  sure  to  mention  "Case  &  Comment"  in  writing  to  advertisers.  «J  Wbere  you 
saw  it  is  of  interest  and  enables  them  to  credit  your  magazine  with  your  reply. 
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Really 
Perfect 
Trees 
ire  Nov 
Rarely 
Found  /. 


Abuse  and  neglect  arc  the  two  chief  factors 
which  are  at  work  to  destroy  trees.    If  even 
the  tiniest  cavity  in  a  tooth  is  neglected  the 
inevitable  result  is  cither  a  difficult  operation  in 
the  course  of  a  few  years  or 
the  luss  of  the  tooth.  Just 
so  with  the  trees — the  small 
and  innocent  looking  hole 
you  see  today  will  be  greatly 
increased  in  dimensions  five  vears  hence.    As  the 
cavity  grows  in  size,  it  weakens  the  tree  and  in  but 
a  few  years  the  tree  will  lie  blown  down  some 
windv  day,  and  the  growth  of  years  destroyed 
betides  the  considerable  pecuniary  value. 


/John  DaVcyS 

Father  of  Tree  Surgery 


pertect  tree  is  a  rare  thing": '  Uniy 
very  small  percentage  of  our  American  trees 
e  so  nearly  perfect  that  they  require  but  a  small 
amount  of  expert  work  to  make  them  completely  to. 
Tn  any  grove  of  one  hundred  trees,  native  or  transplanted, 
from  ten  to  fifty  w  ill  be  found  in  a  serious  condition,  as  a  rule- 
exceptions  to  this  rule  are  very  rarely  found.    Probably  half  of  the 
remainder  will  show  evidences  of  moderately  serious  conditions  and  the 
ther  half  will  grade  from  that  stage  to  nearly  perfect.    In  other  words, 


1  he  Vast  Majority 

o(  Trees  Need 
Expert  Trealmenl 


While  a  tree  is  but  slightly  affected  it  it 
a  comparatively  inexpensive  matter  for  it  to 
be  treated  by  the  Davey  experts.    They  will 
clean  out  the  cavity,  stop  the  decay,  fill  the  hole 
skillfully  and  the  bark  will 
soon  heal  over  it.      The     p™mpt  Treatment 
longer  the  tree  is  neglected  ol  Tree  Ills 

the  more  itt  life  it  endan-     Saves  Much  Money 
gercd  and  the  more  it  costs 

to  save  it.    It  pays  to  take  time  by  the  forelock  and 
give  your  trees  really  export  attention  when  they 
least  need  it.    As  the  tree  grows  worse,  treat- 
ment becomes  more  imperative  and  more  ex- 
pensive. Only  tree  experts  can  save  them. 


Write  us  now  about  your  Fine  Trees  and  their  Examination  by  an  Expert 

The  quality  service  of  our  experts  Is  now  available  east  of  the  Missouri  River. 
Our  corps  of  special  representatives  are  making  up  their  traveling  schedules) 
for  spring  and  summer.    It  is  quite  possible  we  can  arrange  to  have  one  of 
them  make  an  examination  of  your  trees  without  cost  or  obligation  to 
you— if  we  hear  from  you  at  once.   When  you  write,  tell  us  how 
ninny  trees  you  have,  what  kinds  and  where  located.   We  will 
write  you*  at  once  and  send  you  booklet  explaining  the 
science  of  tree  surgery  and  giving  ample  evidence  of  its 
practical  and  permanent   value  to  trees  when 
properly  practiced. 

The  Davey  Tree 
Experts  Co.  Inc. 

22S  BCCCH  ST 
KENT.  OHIO 

(Operating  the  Davey 
Institute  of  Trss 
Surgery. 


The  Bark  Is  Rapidly  Covering  the  Cement 
"THE  DAVEY  METHOD" 


Corract  Tret  Filling  as  Done  By 
"THE  DAVEY  METHOD" 


See  Directory  for  Buyers  on  inside  back  cover. 
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ONES  ON  EVIDENCE 


Specifications  / 

Gold  edge*  —  silk  bookmark  —  flexible  French  red 
Levant  binding — »ize  only  8'x  5*x  I      *     weight  only 
2  lbs.   4  ol —  1.396  page* —  price,      <£  £2 
net  delivered.  -     -  «pO*OU 

(Facta  and  Figure*  on  Next  Payc) 
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Facts  and  Figures 

H  Jones  on  Evidence,  by  Burr  W.  Jones  of  the  Wisconsin  Bar  and 

Professor  of  the  Law  of  Evidence  in  the  College  of  Law  of  the  University 
of  Wisconsin. 

All  the  Law  of  Evidence,  in  Civil  Cases  in  one  Volume. 
«I  1 ,398  Pages  of  Standard  Law  Book  Size. 
<J  22  Chapters,  subdivided  into  903  Sections. 
IJ  42,000  Square  inches  of  printed  matter. 
•J  Over  three  quarters  of  a  million  words. 

•J  A  very  complete  Index  of  202  pages,  divided  into  1 ,666  subjects,  which 
are  minutely  subdivided  several  thousand  times. 

<J  Cites  all  the  Leading  Cases,  American  and  English. 

Cf  Parallel  References  to  the  American  Decisions,  American  Reports, 
American  State  Reports,  Lawyers  Reports  Annotated,  and  the 
National  Reporter  System. 


Two  forms  of  publication :  The  Regular  Edition,  for  the  Office  library  ;  and 
the  Pocket  Edition,  to  be  taken  into  Court. 

€|  A  complete  treatise,  written  by  one  of  the  greatest  authorities  on  the  subject. 


ALL  THE  LAW  OF  CIVIL  EVIDENCE 
IN  ONE  VOLUME 

Be  Prepared!  Take  This  Book 
With  You  Into  Court 


•J  Be  sure  to  mention  "Case  &  Comment"  in  writing  to  advertisers.  <J  Where  you 
saw  it  is  of  interest,  and,  enables  them  to  credit  your  magazine  with  your  reply. 
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New  Third  Edition 

ELLIOTT  on 

ROADS  & 
STREETS 


By 

Judge  Byron  K.  Elliott  & 
William  F.  Elliott 

Authors  of  Elliott  on  Railroads 
Elliott  on  Evidence,  Etc. 


LLIOTT  ON  ROADS  AND  STREETS,  in  its  former  editions,  has  been 
cited  and  quoted  by  the  courts  more  frequently  than  any  other  single  volume 
work  on  this  or  any  other  subject  of  law.  C.The  new  Third  Edition  is  com- 
plete and  down  to  date,  and  will  represent  even  greater  value  and  usefulness  to  the 
practitioner  than  either  of  the  former  oditions.  The  work  covers  a  much  larger  field 
than  the  subject  at  first  thought  would  indicate. 
Among  the  important  present  day  subjects  to 
which  full  treatment  is  given  are  the  following: 


Assessments 

Constitutional  Law 

Jurisdiction  and  Collateral  Attack 

Municipal  and  Public  Corporations 

Municipal  Ordinances 

Eminent  Domain 

Estoppel 

Police  Power 


Automobiles 
Motor-cycles 
Street  Railroads 
Interurban  Railroads 
Negligence 
Personal  Injury 
Public  Officers 
Nuisances,  Etc. 


C.  Citations  are  to  the  Official  Reports,  with  parallel 
references  to  the  Reporter  System,  American  Decisions, 
American  Reports,  American  State  Report*  and  Law- 
yers  Reports  Annotated. 

Two  Large  Volumes,  Buckram,  Price  $13.00  Delivered 
Over  2.000  Pages,  Over  25.000  Cases  Cited 

The  Bobbs-Merrill  Company 

Indianapolis,  Indiana,  U.S.  A. 


f|  If  the  advertisements  in  this  number  interest  you,  anaver  at  once.  <J  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  dependr  upon  replies  received  this  month. 


Case  and  Comment  May  '11  VII 


Hear  The  Verdict 

In  Re  L.R.A. 

Quaere:  Why  is  it  that  Lawyers  Reports  Annotated  after  23  years 
still  maintains  the  same  steady  growth,  while  other  so-called 
"compendia"  and  "libraries  of  the  law"  spring  up,  enjoy  a 
certain  temporary  popularity, — and  then  pass  away? 

Answer :  Because  L.R.A.  alone  of  all  publications  covering  the 
whole  field  of  the  law  is,  first,  founded  on  full  reports  of  current 
cases  and  so  is  always  complete ;  and  second,  preserves  in  its 
plan  such  a  balance  between  reports,  encyclopedia  and  digest 
features  as  to  make  it  an  ideal  combination  of  the  best  of  all  three. 

^  Twenty  years  from  now  will  find 

Lawyers  Reports  Annotated 

just  20  years  better  and  stronger  than  it  is  now.    What  of 

the  other  methods  ? 

Qi  We  have  for  free  distribution  pamphlets  containing  sample  cases  and 
annotations  on  questions  of  "  Master  and  Servant,"  "  Life  Insurance," 
"  Real  Estate,"  "  Building  Contracts,''  "  Attorney  and  Client."  Which 
would  you  lilce  ?  Also  ask  for  the  new  style  terms  on  L.R.A.  New 
Series,  by  which  the  cost  of  current  volumes  is  not  felt  while  you  arc 
paying  for  back  volumes. 

The  Lawyers   Co-op.  Pub.  Co. 

ROCHESTER.  N.  Y. 

New  Yotk  Chicago   St  P»ul  Settle 

hi  Nuuu  St.  bUS  Bid*  ^r,  Am.  Ill  WJb.  614  C<ima>, 


See  Directory  for  Buyers  inside  back  cover. 
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Jones  On  Evidence 


In  the  new  pockri  edition — only  H"  high, 
5'  wide,  I  H*  thick — flexibly  bound  in 
French  Levant  -  weight  only  2  lbs.,  4  oz. 
Here  it  the  law  of  evidence  in  civil  casea 
in  one  handy,  durable  volume.  Regular 
sired  Buckram  edition  for  those  who  want 
it.  Either  style.  Price$6.S0  net  delivered. 


Cooley  On  Torts 


A  tUndard  authority  in  in  third  edition, 
two  large  volumes,  cove: ing  many  new 
feature*  in  chsptcr*  on  Matter  and  Servant, 
Negbgenc^Nuiaancw.  Siamlrt  and  libel. 


Gray,  on  Limitations  of  Taxing  Power  in  U.  S 


A  com ptehe naive  work  treating  of  the 
the  Incurrence  of  Public  Debt  in  tha 
and  territories.    One  volume  bound  ii 


sritisbonal  law  govrming  taxation  and 
United  Stairs,  and  in  the  several  at  a  In 
Buckram.    Price  $6.50  net  deSvefsd. 


Pomeroy  On  Equity  Jurisprudence 

And  Equitable  Rrmed.n  in  6  volume*- the  one  work  that  I 


And  Equitable  Rernedie*  in  6  volume*— the  one  work  that  ha*  been  cited  more 
by  the  court*   than  any  other  text  book  on  any  subject.    Among  the 
new  part*  it  contain*  a  masterful  and  authoritative  treatise  of  the  whole 
t  of  injunction*  against  combination*  of  labor  and  capital.  Bound  in  Buckram. 
Price  $34.00  net,  delivered. 


Taylor  On  Jurisdiction  &  Procedure  of  U .  S.  Supreme  Court 

By  the  well  known  author.  Han  nit  Taylor,  LI.  D.  Containing  the  gen  rat*  of  the 

over  ordinary  Federal 
and  procedure  in  the 
e  Court.  One  volume. 


f  the  well  known  author,  Hannit  Taylor.  LL.D.  Containing  the  _ 
me  Court,  original  jurisdiction,  appellate  iuriadiclion  over  ordinal 
Special  Court*  and  Stale  Court*.  Great  _W  tit*. 
Supreme  Court.    Praised  by  member*  of  the  U.  S 
bound  in  Buckram.  Price  $6.00  net  delivered. 


Cooke  on  Trade  &  Labor  Combinations 

Second  edition,  thoroughly  revised,  applicable  to  Boycott*.  Strike*,  Tiade  Con- 
spiracies. Picketing,  Injunctions  in  Labor  Disputes,  Monopolies,  Pools,  Trusts 
and  Kindred  Subjects,  with  the  AnbTrust  Act*,  both  Federal  and  State,  fully 
Discussed  and  Annotated.  AD  other  Statute*  are  included  which  have  special 
reference  to  the  topic*  cWussrd.  such  a*  Blacklisting  and  Boycotting.  One  volume. 
Bound  in  Buckram.   Pnce  $6 .00  el  delivered. 

Watson  on  The  Constitution  of  The  United  States 

Complete  biatory  of  the  conatitution  with  historical  foot  note*  and  chaptrn  on  Inter- 
•tale  Commerce.  Amendments,  The  Federal  Judiciary  before  the  Constitution; 
The  Power  of  the  Judiciary  to  Declare  Law*  Unconstitutional;  The  Police  Power, 
Corporation*  and  Combination*;  The  Acquisition  and  Government  of  the  National 
Domain.    Two  volume*.  Bound  in  Buckram.   Price  $12.00  net 


Rose's  Code  of  Federal  Procedure 


By  Walter  Mann*  Rote.  Author  of  "  Rose'*  Note*  on  United  State*  Report*." 
The  author  ha*  taken  Section*  of  Revved  Statute*,  later  Statutory  Provision*. 
Court  Rules,  Constitutional  Provision*,  Established  Principle*  and  molded  them 
into  a  Code  of  Federal  Procedure  arranged  according  to  modem  and  familiar  rule* 
of  classification.  The  whole  caret  till  v  annotated.  The  Equity  Rules, 
Tbr  Admiralty  Rule*  and  Order*  in  Bat  -uptcy.  Rules  of  Grcuit  Court*  of 
Appeal  and  Sutweme  Court  on  Appeal;  Constitutional  Provisions,  and  principle* 
drawn  from  decided  ra*n  become  Sections  of  this  Code  just  as  do  Section*  of  the 
Revised  Statute*.  At  the  end  of  each  Code  Section  is  a  reference  showing  whence 
it  i*  derived.     Three  volt.  Bound  in  Buckram.  Price  $18.00  net  delivered. 

FOR  SALE  BY 

THE'  UAWYERS  CO-OPERATIVE  PUBLISHING  COMPANY 


ROCHESTER;  N.Y. 


4> 


*9  If  the  advertisements  in  this  number  interest  you,  answer  at  once.  <J  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 


V 


The  Pocket  Edition 

Flexibly  Bound  In 
French  Levant 


The  reproduction  above,  from  an  actual 
photograph,  (how*  how  eaady  thit  book 
may  be  uard  in  one  hand.  F.vcn  with 
corrtl  tjiu*  bent  back  no  injury  lo  the 
book  rraulti. 


JONES  ON 
E  VIDENCE& 

This  new  edition,  in  its  handy-to-cany  form,  contains  1,398  pages  of  standard  law- 
book size,  22  chapters,  subdivided  into  903  sections,  42,000  square  inches  of  printed 
matter,  over  three  quarters  of  a  million  words,  and  202  pages  of  index.     It  gives 

ALL  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES  IN  ONE  VOLUME, 

yet  its  size  is  only  S'xS'xl  :i"  and  its  weight  is  but  2  lbs.  4  oz.  The  binding  is  in 
French  Levant,  very  flexible  so  that  the  covers  may  be  bent  completely  baclc  and 
the  open  book  held  between  the  thumb  and  hand  proper  as  illustrated.  Price  net 
delivered  $6.50.  (Regular  Library  size  in  Buckram  Binding  for  those  who  prefer  it.) 

BANCROFT-WHITNEY  COMPANY,  -  SAN  FRANCISCO,  CAL. 
EASTERN  DIVISION— ROCHESTER,  N.  Y. 


Q  Be  sure  to  mention  "Case  &  Comment**  in  writing  to  advertisers.  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply* 
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The  Suicide's  Note 


If  She  Wrote  it,  it  was  Suicide 
If  She  Didn't,  it  was  Homicide 

A  man's  life  may  hang  on  the  proof  of  who  was  the  writer  of  a 
very  few  words.  What  the  attorneys  in  such  a  case  can  do 
in  proving  or  disproving  the  genuineness  of  the  hand  or  type  writing 
involved,  is  explained  and  illustrated  in  this  new  1 91 0  work,  entitled, 


Osborn 


on 


Questioned  Documents 

the  first  complete  work  ever  published  on  the  subject. 

The  author,  Albert  S.  Osbom,  of  New  York,  speaks  from  twenty  years 
of  experience  in  the  study  of  handwriting,  expert  knowledge  of  photography 
which  serves  him  well  in  his  work,  and  actual  participation  in  the  greatest  trials 
of  recent  years  in  which  he  has  been  called  as  "Examiner  of  Documents." 

The  principles  appertaining  to  the  subject  have  never  been  so  fully  ex- 
plained. Prof.  John  H.  Wigmore  has  written  the  introduction;  and  the  reviews 
of  the  work  that  have  appeared  in  the  American  Journal  of  Criminal  Law  and 
Criminology  and  the  New  York  Nation,  have  given  it  the  highest  praise. 

This  book  contains  525  pages,  200  illustrations  of  which  the  above  is 
but  one  (many  printed  in  colors),  and  is  bound  in  dark  rich  maroon  doth. 
Price  $5.25  net,  delivered.    Published  by 

THE  LAWYERS  CO-OP.  PUB.  CO.,  ROCHESTER,  N.Y. 

Complete  circulars  and  sample  pages  hare  been  prepared  for  free  distribution  as  desired. 


Di»l  Attorney* 
U.S.  Comm  issioners 
Trial  Lawyers 


This  Book  Will  Help  You! 


Surrogates 
U.S.  Dist-Attorners 
Bankers 
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of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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Celebrated 

Criminal  Cases 

of  America 

By  THOMAS  S.  DUKE 
Captain  of  Police,  San  Francisco 


THIS  is  the  first  published  history  of  the  Celebrated  Criminal 
Cases  of  America.  The  work  contains  one  hundred  ten 
of  the  most  important  cases  of  the  past  eighty  years,  col- 
lected after  yean  of  systematic  investigation,  and  with 
the  assistance  of  police  officials  throughout  America,  without 
whose  co-operation  an  authentic  history  would  be  impossible, 
fj  Many  volumes  have  been  written  which  contained  a  history 
of  a  few  celebrated  cases  in  certain  localities,  but  nothing  on  the 
enormous  scale  of  this  unique  work,  has  ever  before  been  attempt- 
ed. The  volume  contains  one  quarter  of  a  million  words, 
over  one  hundred  excellent  photographs  of  notorious  criminals, 
in  addition  to  pictures  of  all  celebrated  American  detectives. 

^  The  value  of  the  work  to  Judges,  Lawyers,  Public  Prosecutors,  Police  Officials,  Crimin- 
ologists and  Psychologists,  and  to  the  general  reader,  because  of  the  mass  of  historical  data 
contained  therein,  cannot  be  overestimated.  The  concise  and  impartial  manner  in  which  the 
subject  has  been  handled,  the  stating  of  the  facts  in  each  case  with  absolute  accuracy  without 
comment,  thus  allowing  the  reader  to  form  his  own  conclusions  as  to  the  justice  of  the  ver- 
dict, makes  this  one  of  the  most  readable  and  intensely  interesting  volumes  on  the  subject 


MURDER 
POISONING 
MATRICIDE 
LYNCHING 
ASSASSINATION 
BIGAMY 
PERJURY 
EXTORTION 
BLACKMAIL 
FORGERY 
EMBEZZLEMENT 
RIOTING 
ANARCHY 
CONSPIRACY 
TRAIN.  HIGHWAY. 

STAGE  AND  BANK 
ROBBERY 
BURGLARY 
ASSAULT 
SEDUCTION 
RAPE 

ABDUCTION 
KIDNAPPING 
SLAVE  TRAFFIC 


(f  Beside  considering  crime  in  almost  every  conceivable  form,  the  book  also  contains  a  brief 
history  of  the  San  Francisco  Police  Department  from  the  date  of  its  organization,  an  accurate 
history  of  the  far-famed  Vigilance  Committee,  the  Kearney  Riots,  the  life  of  Chief  Justice 
Terry,  including  the  famous  duel  in  which  he  killed  United  States  Senator  Broderick  and  his 
tragic  death  while  assaulting  Justice  Field  of  the  United  States  Supreme  Court ;  also  a  synoptis 
of  the  police  and  municipal  history  of  the  great  San  Francisco  earthquake  and  fire,  which 
much  information  which  has  heretofore  not  been  published. 


LARGE  VOLUMK 
669  PAGES 


CLOTH  BINDING. 


ORDER  FROM  YOUR  DEALER  OR  THE  GENERAL  DISTRIBUTOR 

Bancroft-  Whitney  Company 


Rochester,  N.  Y. 


SAN  FRANCISCO 


Los  Angeles,  Calif. 


See  Directory  for  Buyers  on  inside  back  cover. 
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April  1911 


Co- 


op. ' '  Bargains 


WHILE  these  books  are  not  given  away,  the  prices  are 
placed  at  figures  that  mean  bargains  to  you.  "Delivery 
charges  are  prepaid  by  us." 

<I  Write  at  once  for  prices  on  any  items  that  interest  you.  First 
orders  have  the  advantages. 

Binding*  are  in  sound  library  condition,  tome  of  them  fine. 

STATE  REPORTS 


INDIANA 

Blackford.  S  V..I*.  utul  Iiid.  1  to  172. 
sheep. 

Blackford.  8  toIs.  and  Ind.  1  to  132 

bound  2  In  1.  sheep. 
Blackford  8  vols,  nnd  In.l.  1  to  101. 

to  ft.  B.  sheep. 

IOWA 

&  0.  5.  and  Iowa.  1  to  138.  sheep. 
M.  ft  0.  5,  and  Iowa,  1  to  78,  03-111. 

sheep. 

M.  *  G.  5.  and  Iowa.  1  to  72.  unpen. 
M.  ft  G.  S.  and  Iowa,  1  to  Mi.  to 

N.  W.  sheep. 
Do  you  want  o<ld  vols?  Send  your  list. 
KANSAS 

Vol*.  30  to  SO.    Vine  set. 
KENTUCKY 

1  to  84,  to  S.  W.  sheep. 

Kentucky  Dedsluns,  23  vols.  (8.  \V. 

1-110.) 

Ky.  Law  Reporter,  tola.  28  aud  2t». 
MASSACHUSETTS 

i:»  to  188. 
139  to  172. 
130  to  108 

Do  you  want  odd  vola?  Send  your  list. 
MICHIGAN 

II.  W.  ft  I>.  4  vols,  and  Midi.  1-157. 

annotated,  sheep. 
II.  W.  ft  1).  4  vols,  and  .Mich.  1-152. 

original,  sheep. 
II.  W   ft  D.  I  vol*,  and  Midi.  M04 

two  Iti  one.   105  1 53.  sln«-|e.  cheep. 
H.  \V.  ft  n.  4  vols,  mid  Midi.  1  4<i, 

annotated,  to  N.  W.  sheep. 
II.  W.  &  l>.  4  vols,  nnd  Midi.  1  40. 

original,  t..  X.  W.  sheep. 
MISSOURI 

Sup.  ft.  1-222,  sheep. 
Sup.  C(.  I  IM.  sheep. 
Sup.  ft.  1  VK,  t.,  ,s.  \V. 
Sup.   O.   S3  I M" .  slo'ep. 
Appeals.  1-143.  sheep. 

ApiK-nK.  i  n::,  i„  s.  w. 


Appeals.   (M  l:fl>.  sheep 

Mo.  lleclMoii*.  10  vols.  |S.  W  .  P1104  ] 

OHIO 

1-20  and  Ohio  St.  1  fjO.  «|nKlc.  sheep. 
1-20  and  Ohio  St.  1-U2.  two  In  one. 
sheep. 

1-20  and  Ohio  St.  1-42.  single,  sheep. 
1-20  and  Ohio  St.  1-42    two  In  one. 
to  N.  E.  iiheep. 

OREGON 

1  to  10.  to  Psc.  sheep. 
RHODE  ISLAND 

1  to  28.  One  sheep. 
I  to  14.  lo  Atl.  sheep. 
14   to  28.   good  sheep. 


1  to  120  (Cooper  and  fetter*. 
1   to  120  (mixed  edition),  sheep. 
1  to  84.  to  S.  W.  sheep. 

TEXAS 

Sup.  Ct.  1  to  102.  Dallam  and  2:.<h 

suppl.  aheep. 
Sup.  Ct.   1   to  05,   Dallatu  and  25th 

suppl.  to  8.  \V.  sheep. 
Civil  Appeals.  1  to  8.  sheep, 
Crlm.  Appeal*.  1  to  27. 
fTlin.*  Ai.pei.lK.  1  to  20.  to  S.  W. 
Texas  Ct.  Reporter.   1  II.   13.  Kt  IP. 

110.   11.  10. 
Laws  of  Texas.    1  II.  1RS2-1U02. 

VERMONT 

To    Atlantle    Reprint    In  17 

lo  All.  sheep. 
Vols.  4.ri  to  .Vs  single,  sheep. 

WISCONSIN 

I'lnney.  3  and  1-144.  annotated,  sheep. 
I'lnney.  3  and  1  131.  annotated,  sheep. 
I'lnuey,  3  and  1-121,  annotated,  stieep. 
I'lnney,  3  and  1-S3.  annotated,  sheep. 
I'lnney,  3  iiij.i  l-4.-.,  unnotiired.  to  X. 

W.  sheep. 
•  I'lnney.  .".  ami  I  t.',  originals,  to  ft. 

W.  shei-p. 
Do  you  n'liut  odd  vols?  Send  your  list. 


UN/TED  STATES  REPORTS 


218  in  54  Books.  Extra  Annotated.  New  Buck. 
218  Single. 

218  'r 


218  Banki  Ed  '  I  -58.  2  in  I  >  bal  thgle.  Sheep. 
218  Curtis  Ed.  <l-58i„22bal «ngle).  SWp 
2)8     "     "   and  Sup.  Cl  Report*, 

H  We  have  made  up  a  Dumber  of  mixed  trt>  Curtis  Ed.  tingle  vol*..  Law  Ed.  and  Sup  Ct.  Reporter, 
which  seta  contain  aD  the  decisions  of  the  U.  S-  Sup.  Ct  — all  books  tound  and  price  so  low  that  no 
lawyer  can  artotd  to  be  without  the  Decisions  of  tSe  U.  S.  Sup.  Ct.  II  you  are  interested  write  at  once, 
they  won't  last  long. 

*J  If  you  want  odd  volumes  or  parts  of  srt».  tend  your  lial  at  once  befoie  rtock  it  gone. 

MAIL  ORDER  DEPT. 

The  Lawyers  Co-operative  Publishing  Co. 

ROCHESTER,  N.  Y. 


•J  Be  sure  to 
saw  it  is  of 


"Case  6t  Comment"  in  writing  to  advertisers.  4J  Where  you 
and  enables  them  to  credit  your  magazine  with  your  reply. 
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JUST  PUBLISHED 


Municipal  Franchises,  Volume  II 

By  DELOS  F.  WILCOX,  Ph.  D. 


Chief  of  the  Bureau  of  FrmncW*.  Public 


FirrtDirtriclofNew  York 


One  year  ago  "Municipal  Franchise*,"  Volume  One,  appeared,  and  its  value  as  a  book  of  reference 
on  pipe  and  wire  franchises  was  immediately  recognized. 

VOLUME  TWO  include*  a  part  devoted  to  a  description  of  local  transportation  franchises  in  a  large 
number  of  American  cities.  The  utilities  considered  are  street  railways,  elevated  railroads,  suhwnys, 
interurban  railways,  bridges,  viaducts,  toll  roads,  depots,  belt  line  railroads,  spur  tracks,  docks,  markets, 
ferries  and  omnibus  lines. 

With  the  help  of  the  carefully  prepared  index  those  readers  who  desire  to  refer  to  a  particular  city  or  a 
particular  subject  will  have  no  difficulty  in  finding  everything  there  is  in  the  book  bearing  on  the  matter 
in  which  they  are  especially  interested.  The  author  lias  also  taken  the  precaution  to  place  early  in  the 
volume  a  chapter  on  "Elements  of  a  Model  Street  Railway  Franchise,"  which  is  especially  commended  to 
the  attention  of  his  readers,  as  it  contains  constructive  suggestions  which  are  deemed  to  be  important. 

and  im 
of 


In  the  last  part  of  the  book  the  discussion  relates  to  a  number  of  interesting  and  important  items  in  the 
general  franchise  problem,  such  as  the  constitutional  and  statutory  si 
the  regulation  of  public  utilities  by  state  and  local  commissions,  fr 
municipal  ownership. 

CONTENTS   OF    VOLUME  L 

Chapter    X.— The    Telegraph    and    the  Conditions 

Imposed   Upon  It   by  Local  Authorities. 
Chapter  XL— Messenger  aud  Signal  Franchises. 
Chapter  XII.— Electrical  Conduits. 
Chapter    XIII.— Water    Works   and  Water 
franchises. 


PART  I.- INTRODUCTORY. 

I.  — How   Franchise*  Are  Acquired. 

II.  — What   a   Franchise  Signifies. 

III.  — Monopoly  Fronts  and  Ways 

Them. 

IV.  —  Injuries  to  Individuals  and  Ways 

Them. 

Temptations 


of  Lien- 


or 


Chapter 
Chapter 
Chapter 

Itlne 
Chapter 

PrcrentliiK 

Chapter    V. — Temptations    to    Public    Wrong  and 

Ways  or  Overcoming  Them. 

PART  II.— PIPE  AND  WIRE  FRANCHISES. 
Chapter  VI.— Electric  Light.  Heat  and  Power  as  a 

Public  I  llllty.  - 
Chanter    VII.— Franchise    Conditions    Imposed  on 

Electric  Light  Companies. 
Chapter  VIII.— The  Telephone. 
Chapter  IX.-Tclcphone  Franchise  Regulations 

Cloth;  Crown  hvo; 
CONTENTS  OF 
FART     III. — TRANSPORTATION  FRANCHISES. 


XIV.  — Sewer  Franchises. 

XV.  Central  Heating  Franchises. 

XVI.  —  Reriigeratlon  Franchise*. 

XVII.  — Pneumatic  Tube  Franchises. 


XVIII.  — Oil  Pipe  Line  Franchises. 

XIX.  — Artificial  and  Natural  Gas  as  Pub- 


Only  Artificial 
Cities  Within 


Chapter  XXII.— The  Surface  Street  Railway  as  a 
Factor   In   Modern  Life. 

Chapter  XXIII. —  Elements  ol  a  Model  Street  Rail- 
way Franchise. 

Chapter  XXIV.— Street  Railway  Franchises  In 
Greater  New  York. 

Chapter  XXV.— The  Street  Railway  Settlement 
Franchises  or  Chicago  and  Cleveland. 

Chapter  XXVI.  Street  Railway  Franchises  That 
Are  Pertiefual. 

Chapter  XXVII.— Street  Railway  Franchises  That 
Are  Indeterminate. 

Ch«|»fr  XXVI11.— Exclusive  Street  Railway  Fran- 
chises. _ 

Chapter  XXIX. — Street  Railway  Franchises  Grant- 
ed for  Compensation. 

Chapter  XXX. — Low  Fare  Street  Railway  Fran- 
t*h  I  aw,  _  „ 

Chapter  XXXI.-MlsccIlaneous  Street  Railway 
Franchises. 

Chapter    XXXII.— Franchises    for    Elevated  Rail- 

Mff| 

Chapter  XXXIII. --Passenger  Subway  and  Freight 
Tunnel  Franchises. 

Cloth;  Crown  8vo; 

This  great  work  should  be  of  exceptional  value  to  everv  attorney  on  account  of  the  growing  public 
interest  in  franchises.  Those  retained  bv  corporations  of  a  public  nature  will  find  it  useful  because  it  is 
practical  and  deals  with  franchises  in  actual  operation. 

Dr.  Wilcox,  lev  virtue  of  his  position  with  the  Public  Service  Commission  of  New  York  and  bis  intimate 
knowledge  of  civic  affairs,  is  probably  the  best  qualified  man  in  this  country  to  write  on  Franchises,  and  his 
work  may  be  justly  considered  to  bear  the  stamp  of  authority. 


Chapter 
Chapter 
Chapter 

Chapter 
Chapter 
Chapter 

lie  I'tllltles. 
Chapter  XX. — Gal  Franchises  where 

lias  Is  Available. 
Chapter    XXL— Mas    Franchises  In 

Reach  or  Natural  Gas  Fields, 
xx  +  710  Pages. 
VOLUME  II. 

Chapter  XXXIV. — Interurban  Railway  Franchises. 
Chapter  XXXV. — Bridge,  Viaduct  and  Road  Fran- 
Chapter'  XXXVI.    Railroad  Terminal.  Spur  Track, 

Dock  and  Market  Franchises. 
Chapter   XXXVII.— Ferry  Franchises. 
Chapter  XXXVI1L— Ouiuihus  aud  Coach  Franchises. 

PART  IV. — TAXATION  AND  CONTROL  OF  PUB- 
LIC UTILITIES. 
Chapter  XXXIX.— Constitutional     and  Statutory 

Limitations  Affecting  Local  Franchise  Orants. 
Chapter    XL.  -The    Initiative    and    Referendum  In 

Franchise  Matters. 
Chapter    XLI. — Supervision    or    I>ocaI    Itllltles  hy 

State  Commissions.  _ 
Chapter    ZLII. — Local    Utility    Departments.  Fran- 
chise Rtireaus  and  Special  Kxiierts. 
Chapter   XLI II.  -The   Relation  or   Public  Utilities 

to  Land  Values. 
Chapter    XLI  V. — Compensation    fer   Franchises  ami 

Taxation  or  Public  Utility  Properties. 
Chapter   XLV.—  Capitalisation.   Capital   \  alne.  Ap- 
praisals and  Purchase  Price. 
Chapter  XI.VL— Municipal  ownership. 
Appendix:  Minneapolis  C.as  Settlement, 
xxl  +  SBS  Pages. 
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UNITED  ST  A  TES  SUPREME  COURT 
UPHOLDS  CORPORATION  TAX  LAW 


Mr.  Jmtioe  Day 
wno  delivered  tim 
I  opinion. 


AT  few  times  in  the  history  of  the 
United  States  has  a  decision 
of  so  great  importance  as  that 
on  the  Corporation  Tax  Law  been 
handed  down  by  the  Supreme  Court  of 
the  nation.  You  as  a  live  attorney  will 
want  to  have  the  earliest  complete  re- 
port of  this  decision  and  others  of  this 
highest  court,  to  be  published  in  April 
1 5th  issue  of 

FTC'  Advance 
L/«0«  Sheets 

together  with  concise  headnotes  stating 
exact  points  of  law  involved,  cumulative 
table  of  cases  and  index  to  all  cases  of 
the  term  up  to  that  point 

The  subscription  price  is  only  $2.00 
per  year — publication  being  semi-month- 
ly (Dec.  to  July). 

Annotated  Bound  Volume*.  $5  per  year  {  Both  for 
Advance  Sheet*.  $2  per  year  j  $6.00 
Single  Copies.  25c.  Each. 


Pubtithed  by 


THE  L.  C.  P.  CO. 


ROCHESTER.  N.  Y. 


Where  ! 

TO  LOOK  FOR  THE  LAW 

A  225   Page  Book  of  Daily  Usefulness 

To  be  hung  at  tide 
of  a  Lawyer'*  Desk 
or  on  a  wall  nearby. 

CONTAINING 
144  Pages  of  topical  index  to  legal 
text  works,  giving  titles,  edi- 
tions, dates  of  publication  and 
prices. 

32  Pages  of  lists  of  American 
Reports,  Digests  and  Statutes, 
giving  dates  and  number  of 
volumes. 

16  Pages  descriptive  of  "Co-op." 
publications  including  Law- 
yers Reports  Annotated,  Desk 
Book  for  Brief  Makers,  American 
Decisions  and  Reports  (Ex.  An.), 
Notes  on  American  Decisions  and 
Reports,  U.  S.  Supreme  Court 
Reports  (Law  ed.),  U.  S.  Digest, 
District  of  Columbia  Appeal  Cases, 
English  Ruling  Cases,  Interstate 
Commerce  Reports,  New  York 
Common  Law  Reports,  New 
York  Chancery  Reports,  Illinois, 
Minnesota,  N.  and  S.  Dakota  Re- 
ports, Dakota  Digest,  Notes  on 
Minnesota  Reports  and  Sadler's 
Pennsylvania  Supreme  Court  Cases. 

14  Pages  of  "Co-op."  Text-Books, 

with  editions,  dates  of  publica- 
tion and  prices. 

15  Pages  of  Abbreviations  of  Law 

Publications. 

And  several  interesting  decorative  pages, 
including  221  panoramic  view  of  Rochester, 
New  York 

This  book  is  FREE— Ask  for  it 

DittribuUd  By 

The  Lawyers  Co-op.  Pub.  Co. 
Rochester,  N.  Y. 


fj  If  the  advertisements  in  tbis  number  interest  you,  ansvrer  at  once,  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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1891  You  Remember 

1911  You  Know 

1931  You  Can  Foresee  If 

of  th.  last  30  yvrt  hat  taut  hi  if  < 


IT  is  the  law  library  problem  we  refer  to.    Have  you  solved  k  in  the  light  of  the 
plain,  obvious,  unmistakable  lesson  taught  by  the  past  ? 

About  20  to  25  year*  ago,  enterprising  publishers,  foreseeing  the  increasing^ 
difficulty  to  the  lawyer  of  finding  the  law  or  even  owning  a  comprehensive  law 
k    library,  began  to  devise  and  publish  condensations,  abridgments,  combinations  at*J 
short-cut  schemes  of  all  kinds  to  make  it  easier  and  cheaper  for  the  lawyer  to 
find  all  the  law. 

The  result  is  that  to-day — in  191 1 — the  problem  in  buying  a  library  is  due 
to  an  embarrassment  of  riches.  The  lawyer  is  offered  a  half  dozen  or  more  sets,  each 
of  which  ta,  if  we  are  to  believe  the  ads  or  the  salesman,  "A  complete  law  library." 
He  really  would  like  to  buy  them  all.— and  he  would  doubtless  be  repaid  if  he  did,  lor 
each  has  its  really  good  points. 


But  to  the  man  who  has  to  count  what  he  spends,  there  is  another  important  con" 
Which  will  endure?    Which  will  retain  its  present  value  for  10.  20 
or  50  years? 

The  lesson  taught  by  the  past  is  that  it  is  that  set  or  system  which  comes  the  nearest  to 
all  the  good  point*  of  the, 


There  is  only  one  such  set. 


Lawyers  Reports  Annotated 

It  is  neither  exclusively  a  set  of  reports,  a  text- book,  a  digest,  nor  an  encyclopedia  or 
a  citation  scheme,  but  it  combines  the  best  elements  of  all. 

First, — Cases  selected  for  their  general  and  permanent  value. 

Second, — Notes,  the  secret  of  whose  value  lies  in  exhaustive  treatment  of  very 
w  subjects — brief  points — on  which  a  degree  of  labor  is  expended  unknown  in  any 


narrow 

other  text  work. 


Third, — All  cases  and  notes  knk  together  and  made  available  by  every  useful  digest, 
index  and  citation  < 


Get  in  line.  LR.A.  is  here  to  stay.  Every  year — every  volume — makes  all  pub- 
lished volumes  more  valuable. 

Ask  for  easy  terms  on  the  New  Series  1906  to  date.  Fill  in  earlier  volumes  as  you 
fee)  able.  Ask  for  new  plan  of  payment  under  which  the  cost  of  current  volumes  does 
not  add  to  youi  current  instalment 

The  Lawyers  Co-op.  Publishing  Co. 
Rochester,  N.  Y. 

New  York  Chicago  St.  Paid  Seattle 

81  N—.u  St.  505  Lsk^oV  Bldg.  Cer.  Am.  Bk.  Bid,.  604 


See  Directory  for  Buyers  on  inside  of  back  cover. 
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Halsbury's 

Laws  of  England 

A  LIBRARY  IN  ITSELF 


The  Right  Honourable  The  EaH  of  HaJtbury  Lotd 
High  Chancellor  o<  England,  1885-86; 
1806-92;  »nd  1695-1905. 
fcxitoi-m-Chjef 

FOURTEEN  volumes  of  this  greatest 
English  law  work  (which,  soon  to  be 
completed  in  about  20  volumes,  will 

E've  a  complete  statement  of  the  Whole 
iw  of  England  to  date)  can  now  be  secured  on  im- 
mediate shipment  from  the  American  Agents. 

American  Law  Makers  have  taken  the  English 
Statutes  for  a  pattern  (or  the  present  Corporation  Laws, 
the  Negotiable  Instrument  Law,  the  Employers'  Lia- 
bility Acts,  the  Workingmen's  Compensation  Acts 
and  many  others.  Volume  5  of  Halsbury's  Laws  of 
England  is  devoted  entirely  to  the  Companies'  Act, 
which  is  the  Corporation  Law.  The  English  Law 
and  Case*  on  these  and  all  other  important  subjects 
are  of  great  value  and  interest  to  the  American  Lawyer. 

This  work  has  been  called  the  most  monumental 
ever  attempted  by  so  distinguished  a  body  of  English 
lawyers.  Under  the  direction  of  the  Earl  of  Hals- 
bury,  Lord  High  Chancellor  of  Great  Britain. 

There  are  over  950  cases  to  the  average  volume. 
Royal  8vo..  printed  on  heavy  calendered  paper,  bound 
in  dark  blue  buckram,  with  gold  letters  and  gilt  tops. 
Send  for  special  nct-delivered-and-duty-pa>d  price. 

AMERICAN  AGENTS 

The  Lawyers  Co-op.   Pub.  Co. 
Rochester,  N.  Y. 

BRANCHES— 61  Nuuu  St..  New  Yotk;  505  Lakeside 
BMg..  Chicago;  412  Gei.  Am.  Bk.  Bldg..  St  Paul  ;  614 
Coiman  BJdg..  Seattle. 


Do  You  Address 
The  Jury  ? 

WOULDN'T  you  like  to  read 
the  impressions  and  confessions 
of  a  juror  who  sat  in  cases,  you, 
as  a  typical  lawyer,  have  conducted? 
— to  see  yourself  as  others  see  you? 
Then  read 

THE  GREAT 

Jury  Number  of 
"Case &  Comment" 

to  be  published  under  date  of 

MAY  (191  f) 

Containing  a  series  of  articles  on  : 

— The  Selection  of  the  Jury 
— How  to  Handle  the  Jury 

(Old  and  new  methods  of  winning  Jurymen.) 

— The   Impression   and   Confession  of  a 
Real  Juror 

— The  Misconduct  of  Jurors 

— The  Competency  of  Jurors 

— A  Defense  of  the  Jury 

— The  Reformation  or  Abolishment  of  the 
Jury  System. 

— Quaint  and  Curious  Things  about  Juries. 
Gathered  from  all  Sources 

— The  Best  Collection  of  Jury  Humor  yet 
Published 

— Plenty  of  New  Decisions  on  all  Subjects. 

ALL  in  May  CASE  and  COMMENT 

This  Number  FREE 

with  every  year's  subscription  at  $1.00 
entered  during  April,  1911,  provided  you 
mention  this  advertisement. 

The  Lawyers  Co-op.  Pub.  Co. 

ROCHESTER,  N.  Y. 


•I  If  the  advertisement*  in  this  number  interest  you,  answer  at  once,  tj  The  present  value 
of  your  magazine  in  the  eyes  of  the  advertisers  depends  upon  replies  received  this  month. 
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A  New  Reprint  of 

American  Decisions  and  Reports 

with  24, 000  Pages  of  Extra  Annotation 

THE  25,155  LEADING  AMERICAN 

1  CASES  decided  between  1760  and  1887 
now  reprinted  with  all  the  original  annotation 
matter  and  the  addition  of  about  24,000  pages 

of  Extra  Annotation. 

THE  NEW.  WORK 

l|  The  25,155  cue.  in  these  two  sets  have  been  eked  in  the  lata  opinion,  upward,  of  500.000  time,  and 
in  the  note,  in  these  and  other  set.  of  annotated  report*  nearly  a*  many  time*.  All  these  citing  case,  and 
notes  have  been  carefully  and  critically  examined  by  the  large  corps  of  able  editors  of  The  Lawyer.  Co- 
operative Publishing  Company,  whose  worlc  has  a  national  reputation,  and  their  joint  labor  has  produced 
the  "  Note,  on  American  Decision,  and  Reports,"  which  are  now  to  be  incorporated  in  a  reprint  of  these 
sets  in  the  shape  of  "  Extra  Annotations." 
(j  Write  for  plan  of  instalment  delivery  and  purchase. 

THE  LAWYERS  CO-OPERATIVE  PUBUSH1NG  COMPANY 

ROCHESTER.  N.  Y. 

NEW  YORK  CHICAGO  ST.  PAUL  SEATTLE 


The  Rule  In 

Shelley's  Case  Made  Simple 

•I  From  Volume  29.  Lawyers  Report.  Annotated,  New  Series,  we  have 
selected  235  page,  to  reprint  under  the  above  title.  First,  there  is  a  clear, 
simple  statement  of  the  Rule,  without  the  usual  highly  technical  phraseology. 

on  the  Rule, 


Then  there  are  eight  late  cases  turning  on  the  Rule,  from  North  Carolina 
South  Carolina,  Illinois,  New  Jersey,  Iowa,  Maryland.  Pennsylvania  and 
Kentucky  ;  35  pages,  followed  by  a  complete  200  page  Note,  giving  a  his- 
tory of  the  Rule  from  the  time  the  principle  was  first  applied  in  1325,  to  the 
Shelley  Case  itself  in  1 590  and  on  down  to  the  present  rime.  In  this  note 
the  plan  is  followed  of  keeping  text  and  citation,  separate.  This  make*  it 
easily  readable  and  interesting.  If  printed  in  the  usual  text- book  »tyle  k 
would  make  800  to  1.000  page,  and  would  sell  for  $5  or  $6.  But  a*  the 
large  editorial  cost  is  all  charged  against  Lawyer.  Report.  Annotated,  we  offer 

Two  Editions 

On*,  well  bound  in  boards,  price  per  copy,  net  delivered,  $1.00 

The  other,  bound  in  paper,  for  law  school  use  only,  at  greatly  reduced  price. 


THE  LAWYERS  CO-OP.  PUBLISHING  CO. 

Chicago  Rochester,    N.    Y.  Seattle 


Q  Be  sura  to  mention  "Case  &  Comment  in  writing  to  advertisers.  1  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 
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BOOKS 

Rare,  Scarce  and  Out-of-Print  Books 
General  and  Local  Americana 

Rest  Editions  of  Standard  Authors,  Etc 

Monthly  Catalogue  Mailed  Free  on  Requett 

WILLIAM  J.  CAMPBELL 

1 623  Chestnut  St.,      PHILADELPHIA,  PA. 
Libraries  or  Single  Volume*  Purchased 


Latest  Bar  Examination 
REVIEW  BOOK  [1910] 

By  Albert  H.  Putney.  500  page*.  Price.  $4.00  delivered 

Catalogue  "f  Mitr rlUnrous  and  Rare  Books  and  Studrnta'  Law 
Books,  second-hand  and  new,  mailed  free  on  application. 
ILLINOIS  BOOK  EXCHANGE -CHICAGO 

Laketide  Bide, 


Three  Standard 
Works 

Edited  by  Frank  H.  Bowlby 

WHARTON  ON  HOMICIDE— Third  Edition 
(1907)  by  Frank  H.  Bowlby  succeeding  an 
edition  published  34  years  before,  when  the 
the  Law  of  Homicide  was  in  its  infancy ; 
thousands  of  cases  analyzed  and  cited,  220 
page  chapter  on  "  Self-defense  "  and  compar- 
ison of  holdings  of  different  states  included. 
Published  in  one  large  volume,  over  1,200 
pages,  bound  in  Buckram,  Co-op.  <t>e-/  r*r\ 
recommended,  price,  net  del.  -  -  *p'  «3U 

WHARTON  AND  STILLE  ON  MEDICAL 
JURISPRUDENCE— Fifth  Edition  (1905), 
by  Dr.  James  H.  Lloyd,  Dr.  Robert  Amor y, 
Dr.  Robert  L.  Emerson,  Prof.  Truman  Abbe 
and  Frank  H.  Bowlby.  Vol.  I.  on  Mental 
Unsoundness;  Vol.  II.  on  Poisons;  Vol.  III. 
on  Physical  Conditions  and  Treatment. 
Bound  in  Buckram,  Co-op.  recom-  -•  q 
mended,  price,  net  delivered,  -   -   •  $10 

CLEVENGER  ON  MEDICAL  JURISPRU- 
DENCE OF  INSANITY— First  Edition 
(  1897  )  by  Dr.  S.  V.  Clevenger  and  Frank 
H.  Bowlby. 

Published  in  two  volumes,  over  1 ,300  pages, 
bound  in  Buckram,  Co-op.  recom-  <y 
mended,  price,  net  delivered,   -   -  h>1sw 

CIRCULARS  OP  ABOVE  BOOKS 
SENT  FREE  ON  REQUEST 

The  Lawyers  Co-op.  Pub.  Co. 

ROCHESTER,  NEW  YORK 


Attorneys  for  Shippers  and  Railroads  11! 

Complete  Sets 

Interstate 
Commerce  Reports 

Ready  for  Immediate  Delivery 

THE  Series  contsins  all  there  is  on  the  subject 
of  Interstate  Commerce,  in  the  United  States 
Constitution,  the  Interstate  Commerce  Acts  of 
Feb.  4,  1887,  and  its  various  amendments,  and  the 
English  Railway  and  Canal  Acts  of  1854.  1868  and 
1875.  In  the  earlier  volumes  besides  the  decision  of 
the  Interstate  Commerce  Commission,  the  abstracts  or 
full  text  of  complaints,  with  statements,  briefs,  argu- 
ments, etc.  are  given;  also  organization,  rules  of 
procedure  and  forms  used. 

From  1887  to  1896— all  case*  from  Federal  and 
State  Courts  bearing  on  the  subject  are  fully  reported, 
with  annotations  referring  to  previous  cases. 

From  1896  to  date,  the  reports  contain  only  the 
Decisions  in  full  of  the  Interstate  Commerce  Com- 
mission. 

Nineteen  volumes  to  date ;  vols.  14  to  19.  pub- 
lished by  the  United  States  Government 

There  are  certain  advantages  in  purchasing  from  us. 
Let  us  tell  you  about  them. 

For  Sale  By 

The  Lawyers  Co-op.  Pub.  Co. 

Rochester,  N.  Y. 


The  Next  Cabinet 
Meeting 

As  the  Cartoonist  Sees  It 


CHORCJ  OF  CASINCT  MtMStLlfe  WHO  DO  »>OT  LIVt  HIRE- 1  WOMDCK 
WHO  WOJ.  BL  THE  MAT  M.CKl  T  AH1  Mr  CCTS  FROM  CHICAGO!" 


-  r  ft 
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Fees  moderate  fof  blrh-daaa  work.    Associate  builoea*  solicited.  Send 
MTLO  B.  STEVENS  *  CO. 

r*  /"iiA/atvi  I  liinpmpn  r^n  1  J 
l_AlWaILi  VJUUClllall,  1  ll.JLv. 

CONSULTING  CHEMIST 

Industrial  and                                                  Ejprrt  Scientific 
Technical  Engineer  Teatanony 

903-4  Porta!  TeL  Bldg. 

CHICAGO,  ILL 
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**utlactocy  ^MAXWELL  STEVENSON 

Potent  and  Trade-Mark  Cl—  

62  NATIONAL  UNION  BLDG.,  WASHINGTON.  D.  C 
and  PHILADELPHIA.  PENNA. 

•TO  THE  TRIAL  LA  WYER 

Perfect  yourself  in  the  art  of  advo- 
cacy.   Send  for  our  memorandum 
outlining  scheme  for  organizing  and 
conducting  a  Moot  Court  and  using 
i  reparea  v^ases     m  cuniirrtuuu 
therewith. 

The  Case  Co.,  30  Church  Street 
New  York  City 

DISTRICT  Or  COLUMBIA  WaSHINOTOM 

PATENTS 

EoataeM  from  non-resident  aBoflsWI  especially  aoBcfced.  Hiffeeat 
rr I r  rence*  )  beat  aerrkea.    Counael  bartnr  client!  who  with  to  patent 
isrenuooa  are  United  to  write  lor  full  particular*  and  Information. 
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Honorable  Walter  L.  Fisher,  the  new  Secretary  of  the 
Interior,  is  described  as  a  man  whose  information  on  such 
public  questions  as  reclamation,  irrigation,  and  water-power 
sites  is  broad  and  comprehensive.  He  has  been  one  of  Gif- 
ford  Pinchot's  stanchest  supporters  in  the  matter  of  con- 
servation of  natural  resources.  He  was  president  of  the 
Conservation  League  of  America,  and  is  now  vice  president 
of  the  National  Conservation  Association,  which  succeeded 
the  League,  and  of  which  Mr.  Pinchot  is  president.  The 
purpose  of  the  association  is  to  harmonize  all  efforts  towards 
conservation. 

It  is  evident  that  the  work  of  carrying  forward  the  broad 
policy  of  conservation  of  our  natural  resources  could  not  be 
committed  to  better  hands.  Mr.  Fisher's  character,  ability, 
and  experience  would  seem  to  make  him  an  ideal  trustee  of 
our  vast  public  domain. 

He  was  admitted  to  the  bar  twenty-three  years  ago,  and 
has  since  been  in  practice  at  Chicago.  He  was  associated 
with  the  late  Wirt  Dexter,  and  is  now  a  member  of  the 
firm  of  Mat/,  Fisher,  &  Boyden.  He  rendered  invaluable 
service  as  secretary  of  the  Municipal  Voters'  League  of 
Chicago,  which  by  fairly  publishing  the  record  of  candidates 
for  public  office,  without  making  any  recommendations,  gave 
great  impetus  to  the  cause  of  good  government  in  Chicago. 

Mr.  Fisher's  greatest  accomplishment  undoubtedly  was 
the  settlement  of  the  traction  problem  in  the  city  of  Chicago. 
He  found  a  great  many  street  car  companies  with  conflicting 
rights,  many  of  them  mismanaged,  and  hardly  any  of  them 
giving  the  people  of  Chicago  a  fair  and  reasonable  service. 
Most  of  the  companies  were  practically  free  to  serve  the  pub- 
lic as  they  chose,  and  to  issue  securities  as  to  them  might  seem 
best.  It  is  Mr.  Fisher's  extraordinary  merit  to  have  welded 
all  these  interests  in  the  public  interest,  and  without  doing 
injustice  to  the  companies  so  transformed.  Students  of 
municipal  law  have  regarded  with  wonder  and  admiration 
his  success  in  transforming  a  variety  of  private  money-mak- 
ing corporations  into  useful  public-service  companies. 

Mr.  Fisher's  portrait  appears  on  the  next  page.  The  forest 
scene,  taken  on  Cedar  River,  Washington,  is  from  the  collec- 
tion of  Prof.  Herman  L.  Fairchild,  of  the  Department  of  Ge- 
ology, University  of  Rochester. 
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Conservation  and  New 
Nationalism 

BY  HERMAN  L  FA1RCH1LD,  Sc.  D.. 
Professor  of  Geology  in  the  University  of  Rochester. 

( Profeaaor  Fairchild  argues  in  favor  of  the  national  control  of  national  property  (or  the  benefit  of  the  people,  and  rjiaruaara  the  origin  and 
growth  of  the  cooaenrabon  movement,  which  forma  one  of  the  demand*  in  the  progreaaive  platform  of  the  new  nationalism,  which  it  an  out- 
growth of  the  modern  world-wide  trend  towardi  democracy. — Ed.] 


HE  American  people 
are  the  most  extrava- 
gant and  wasteful  that 
ever  inhabited  the 
earth.  This  statement 
is  absolutely  true.  In 
a  single  century,  with 
the  aid  of  science  and 
invention,  we  have  so  drawn  on  the  nat- 
ural resources  of  a  great  continent  as 
to  justify  alarm  for  the  future.  In  this 
exploitation  America  has  not  been  alone, 
for  ten  years  ago  Alfred  R.  Wallace 
characterized  the  work  of  the  nineteenth 
century  as  the  "plunder  of  the  earth." 
But  this  nation  is  the  most  guilty. 

Waste  of  Natural  Resources 

The  early  settlers  on  the  eastern  border 
of  the  continent  had  to  remove  the  for- 
est before  they  could  make  farms,  and 
the  notion  that  cutting  timber  was  im- 
provement of  the  land  has  been  inherited, 
so  that  ignorance  and 'greed  have  de- 
stroyed the  forests  even  on  areas  entirely 
useless  for  any  other  purpose.  A  large 
proportion  of  the  anthracite,  the  finest 
fuel  in  the  world,  has  been  wasted  by 
greedy  methods  of  mining  by  corpora- 
tions chartered  for  public  service  as  com- 
mon carriers,  and  not  for  mining.  The 
stores  of  rock  oil  and  rock  gas  have  been 
very  largely  thrown  away  by  our  absurd 
system  of  allowing  individuals  to  igno- 


rantly  and  carelessly  pierce  the  earth  at 
their  will.  The  most  serious  waste, 
though  not  the  most 'evident,  has  been 
the  robbing  of  the  soil  by  ignorant  and 
avaricious  methods  of  agriculture.  The 
decline  in  soil  fertility  has  produced  a 
"dry  rot"  in  rural  communities,  shown  by 
the  loss  in  population.  The  most  serious 
economic  problem  of  the  future  is  the 
food  supply.  The  farmer  is  going  to  find 
it  difficult  to  produce  supplies  at  prices 
which  the  city  dweller  can  afford  to  pay. 
One  cause  of  present  high  prices  is  ex- 
haustion of  nature's  resources. 

In  this  indictment  we  must  not  forget 
the  great  destruction  of  animal  life  and 
great  waste  in  human  life,  through  poor 
sanitation,  child  labor,  overwork,  impuri- 
ties in  foods  and  drugs,  and  especially  by 
accidents.  The  latest  report  of  the  Inter- 
state Commerce  Commission  states  that 
in  the  year  ending  June,  1910,  the  rail- 
roads of  the  United  States  killed  3,804 
persons  and  injured  82,374,  this  being 
1,013  more  killed  and  18,454  more  in- 
jured than  in  the  previous  year.  Our 
capitalistic  system  has  made  goods  dear 
and  men  cheap. 

Waste  Due  to  Individualistic  System 

Our  individualistic  system  is  respon- 
sible for  the  waste.  It  is  absurd  to  allow, 
for  example,  any  man  or  group  of  men 
who  happen  to  occupy  a  bit  of  land  to 
unrestrainedly  bore  into  the  deep  strata, 
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and  permit  the  valuable  hydrocarbons  future  generations  will  better  appre- 

that  have  been  stored  through  millions  ciate.    The  President  used  his  power 

of  years  of  geological  processes  to  escape  as  chief  executive  to  withdraw  public 

unused,  perhaps  merely  to  boom  real  es-  lands   holding   valuable   forests,  coal, 

tate ;  or  to  permit  the  slashing  and  burn-  minerals,  and  water-power  from  imme- 

ing  of  forests  on  rocky  mountain  slopes,  diate  sale  or  occupation,  and  advised 

And  it  is  equally  absurd  when  the  guilty  Congress  to  pass  protective  legislation, 

party  is  a  great  and  rich  corporation.  In  some  cases  where  his  authority  to 

The  "public-be-damned"  way  of  treating  make  withdrawals  was  in  doubt,  he  gave 

the  products  of  nature  is  unscientific,  un-  the  people  the  benefit  of  the  doubt.  La- 


altruistic  and  un- 
democratic. It  is 
reversion  to  the 
primitive  condi- 
tions of  civiliza- 
tion. We  must 
come  to  recognize 
that  natural  re- 
sources, as  the 
land,  coal,  oil,  and 
gas,  phosphate, 
iron,  water  power, 
belong  to  all  the 
people,  and  should 
be  so  used  as  to 
serve  the  general 
good. 

Origin    and  Growth 
of  Conservation 
Movement 

These  abuses  and 
dangers  have  long 
been  recognized  by 
thoughtful  men, 
but  the  people  as 
a  mass  were  indif- 
ferent until  Presi- 
dent Roosevelt 
sounded  the  alarm. 
A  group  of  scien- 
tific men.  partly  in 
the  public  service, 
had  the  confidence 
of  the  President, 
and  with  the  aid  of 
their  expert  knowl- 
edge he  initiated  a 
programme  of  con- 
servation of  the 
nation's  resources 
within  the  public 
domain.  To  these 
men  and  to  Mr. 
Roosevelt  the  coun- 
try owes  a  debt  that 
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ter,  Secretary  Bal- 
linger  took  the  po- 
sition that  with- 
drawal must  not 
be  made  unless  the 
law  specifically 
authorized  it, — 
an  attitude  which 
played  into  the  out- 
stretched hands  of 
exploiting  inter- 
ests. We  can  judge 
which  position  was 
the  more  .  noble 
and  patriotic,  as 
now  all  the  with- 
drawals have  been 
fully  legalized. 

The  objection 
made  by  the  op- 
ponents of  the  con- 
servation pro- 
gramme, that  the 
nation's  resources 
are  being  locked 
away  from  the 
present  generation 
in  order  to  serve 
only  later  genera- 
tions, is  the  cry  of 
a  baffled  plunderer. 
"When  the  move- 
ment began  to  tell, 
it  developed  with- 
out delay  that  the 
one  great  obstacle 
to  practical  prog- 
ress lay  in  the  po- 
litical power  of  the 
special  interests. 
Every  effort  to 
conserve  any  nat- 
ural resource  for 
the  general  welfare 
was  met  by  legisla- 
tive agents  of  the 
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men  who  wanted  to  exploit  it  for  their 
private  profit.  The  effort  to  get  things 
done  in  conservation  taught  clearly,  un- 
mistakably, and  with  little  delay  that,  so 
long  as  the  political  domination  of  the 
great  business  interests  endures,  corrupt 
control  of  legislation  will  carry  with  it 
the  monopolistic  control  of  natural  re- 
sources."  (Gifford  Pinchot.) 

The  Pinchot-Ballinger  controversy  is 
merely  a  skirmish  between  the  advance 
guards  of  the  two  hostile  forces,  the 
people  and  the  predatory  interests;  but 
it  has  served  excellent  purpose  in  awak- 
ening and  educating  the  people  and  in 
stimulating  action.  Thus  far  the  cham- 
pions of  the  people  have  won.  The  coal 
of  Alaska,  probably  of  enormous  value, 
has  been  safeguarded,  thanks  to  the 
vigilance  of  Glavis  and  Pinchot;  the 
right  to  the  coal  or  ores  does  not  now  go 
with  the  agricultural  possession  of  the 
public  lands;  and  President  Taft  urges 
that  laws  be  passed  authorizing  the  leas- 
ing under  rigid  conditions,  instead  of 
sale,  of  the  coal  lands  and  water-power 
sites  on  the  public  domain. 

National  Control  of  National  Property 

The  question  of  national  control  of 
national  property  does  not  affect  New 
York  state,  because  we  have  no  govern- 
ment land  within  our  borders.  There 
could  be  no  national  property  in  any  of 
the  thirteen  original  states.  In  the  South- 
ern and  Middle  West  states  the  nation 
has  parted  with  most  of  its  land.  But 
in  the  far  West  vast  tracts  of  land,  with 
forest  and  wealth  of' minerals  and  water- 
power,  are  yet  owned  by  the  people  at 
large.  The  great  forest  reserves  and  na- 
tional parks,  as  well  as  all  of  Alaska  and 
the  Philippines,  Hawaii,  and  Porto  Rico, 
are  national  property. 

Control  of  Water  Power 

The  national  control  of  the  coal  and 
other  mineral  wealth  does  not  involve  any 
serious  difficulties,  but  the  handling  of 
the  water-power  rights  presents  a  legal 
problem.  The  foes  of  conservation  join 
with  the  honest  believers  in  state  control 
in  claiming  that  the  water  power  is  a 
function  of  the  streams  and  should  be- 
long to  the  states;  while  the  conserva- 
tionists hold  that  rights  to  the  water 


power  go  with  the  land  or  the  power 
sites.  In  a  very  comprehensive  and  ju- 
dicial address  at  the  Conservation  Con- 
gress, President  Taft  presented  the  argu- 
ment for  both  sides  without  giving  a  def- 
inite opinion.  Legally  the  mountain 
states  have  no  claim  on  any  national 
property  within  their  confines,  but  for 
even  justice  they  might  ask  that,  since 
the  Eastern  states  long  ago  acquired 
all  the  public  lands  within  their  bor- 
ders, these  states  should  not  demand  a 
share  in  the  domain  now  withheld.  Ap- 
parently there  must  be  some  compro- 
mise, and  a  co-operation  of  the  na- 
tional government  with  the  mountain 
states  in  the  handling  of  the  water  power, 
but  it  should  never  be  turned  over  wholly 
to  the  states.  None  of  the  states  have 
properly  safeguarded  the  property  and 
rights  of  the  people,  but  have  let  them  fall 
a  prey  to  selfish  business  interests.  As 
Roosevelt  said  in  his  splendid  address  at 
the  Conservation  Congress,  "One  of  the 
prime  objects  of  those  who  are  grasping 
and  greedy  is  to  avoid  effective  control 
either  by  state  or  nation ;  and  they  advo- 
cate at  this  time  state  control  simply  be- 
cause they  believe  it  to  be  the  least  effec- 
tive." Capitalistic  interests  founded  on 
special  privilege  dread  the  increase  of 
Federal  power. 

Trusts  and  monopolies  now  practically 
own  all  the  coal  and  oil  that  have  been 
discovered  outside  of  the  public  lands; 
most  of  the  timber,  most  of  the  water 
power,  and  the  greater  iron  deposits. 
With  their  absolute  control  of  all  trans- 
portation they  are  now  able  to  dictate 
the  prices  of  food  supplies  and  of  many 
of  the  necessaries  of  life.  To  create 
an  absolute  plutocratic  tyranny  it  is 
only  necessary  that  the  interests  should 
obtain  control  of  the  undeveloped  re- 
sources on  the  public  domain.  Future 
industries  will  need  to  utilize  all  the 
water  power.  The  capitalists  have  ap- 
preciated this,  and  have  already  acquired 
most  of  it. 

Beneficiaries  of  Conservation 

The  vital  problem  before  us  "is  not 
simply  whether  our  natural  resources 
shall  be  conserved,  or  whether  they  shall 
be  destroyed.  The  ultimate  question  is 
this — for  whom  shall  the  natural  re- 
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sources  be  conserved  and  who  shall  reap 
the  benefit?  On  one  side  are  the  highly 
organized  forces  which  have  fattened  up- 
on unregulated  monopoly,  and  which  are 
striving  for  government  by  money  for 
profit.  On  the  other  side  are  the  plain 
American  citizens  who  are  striving  for 
government  by  men  for  human  welfare. 
The  real  reason  why  conservation  has 
the  support  of  all  the  people  is  that  it  is 
a  moral  issue."  (Pinchot.)  Beneath 
the  questions  relating  to  conservation 
lie  the  fundamental  problems  of  human 
life  and  social  justice. 

Every  great  struggle  for  human  free- 
dom is  at  the  basis  economic.  We  are 
now  fairly  launched  on  a  bitter  fight  for 
real  democracy  in  America, — in  other 
words,  for  economic  justice.  The  con- 
servation movement,  led  by  Pinchot,  Gar- 
field and  Roosevelt,  is  the  very  heart  of 
the  battle. 

New  Nationalism 

The  "New  Nationalism"  is  another 
name  for  the  popular  movement  toward 
the  people's  control  of  the  necessities  of 
life  and  of  their  own  business.  Conser- 
vation is  only  a  part  of  the  great  world- 
wide movement  toward  democracy.  It 


is  a  movement  that  seeks  to  restore 
to  the  people  the  control  of  their  own 
property  and  to  conserve  the  resources 
of  nature  for  the  benefit  of  present  and 
coming  generations.  The  difficulty  that 
conservation  meets  is  the  same  that 
stands  in  the  way  of  honest  politics, — 
namely,  selfish  private  interests  and  the 
power  of  capitalism. 

As  the  name  "New  Nationalism"  was 
given  by  Roosevelt,  the  thing  it  stands 
for  is  roundly  abused,  as  should  be  ex- 
pected, by  the  monopolistic  interests  and 
those  who  personally  oppose  him.  But 
many  people  who  are  friends  of  democ- 
racy, or  pose  as  such,  ignorantly  rant 
against  the  name.  Let  us  find  what  it 
really  means. 

In  his  Osawatomie  speech  Roosevelt 
enumerated  eighteen  planks  in  his  pro- 
gressive platform,  which  he  then  aptly 
named  "New  Nationalism."  These  are 
as  follows,  stated  concisely: 

1.  Elimination  of  special  interests 
from  politics. 

2.  Complete  and  effective  publicity  of 
corporation  affairs. 

3.  Prohibition  of  use  of  corporate 
funds,  directly  or  indirectly,  for  political 
purposes. 
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4.  Government  supervision  of  the  cap- 
italization of  all  corporations  doing  an 
interstate  business. 

5.  Personal  criminal  responsibility  of 
officers  and  directors  of  corporations. 

6.  Increased  power  of  the  Federal 
Bureau  of  Corporations  and  of  the  Inter- 
state Commerce  Commission. 

7.  Single  schedule  tariff  revision. 

8.  Graduated  income  and  inheritance 
taxes. 

9.  Readjustment  of  the  national  sys- 
tem of  finance  so  as  to  prevent  panics. 

10.  Efficient  army  and  navy  sufficient 
to  insure  peace. 

11.  Use  of  natural  resources  for  the 
benefit  of  all  the  people. 

12.  Extension  of  work  in  agricultural 
bureaus  and  schools  so  as  to  consider  all 
phases  of  farm  life. 

13.  Regulation  of  the  terms  and  condi- 
tions of  labor  by  workmen's  compensa- 
tion acts;  regulation  of  child  and  female 
labor ;  sanitation  laws ;  and  use  of  safety 
appliances. 

14.  Clear  development  of  authority  be- 
tween national  and  state  governments. 

15.  Direct  primaries,  associated  with 
corrupt  practices  acts. 


16.  Publicity  of  campaign  contribu- 
tions before  elections. 

17.  Prompt  removal  of  unfaithful  and 
incompetent  public  servants. 

18.  Prohibition  of  national  officials 
performing  any  service  for  or  receiving 
any  compensation  from  interstate  cor- 
porations. 

Surely  no  true  friend  of  democracy 
and  of  honest  government  can  fairly  ob- 
ject to  a  single  one  of  these  items,  yet 
we  hear  the  most  violent  condemnation 
from  prominent  men  of  both  parties,  es- 
pecially in  the  east. 

These  violent  critics  would  say  that  to 
the  eighteen  items  given  above  there 
should  be  added  three  more  to  represent 
the  substance  of  Roosevelt's  declarations 
on  other  occasions,  namely:  (1)  Expan- 
sion of  the  power  of  the  national  execu- 
tive; (2)  disparagement  of  the  United 
States  Constitution;  (3)  disparagement 
of  the  United  States  Supreme  Court. 

Centralization  of  Government 

Unquestionably  the  growth  of  democ- 
racy in  a  great  nation  requires  centraliza- 
tion of  government ;  but  the  people's  gov- 
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ernment,  not  the  trust's  government.  The 
error  of  most  writers  who  oppose  the 
rule  of  the  people  is  that  they  carry  over 
into  the  democratic  or  socialistic  regime 
the  wrongs  or  abuses  of  the  present  un- 
democratic government.  Local  machin- 
ery of  government  cannot  properly  do 
much  of  the  work  that  it  now  attempts 
to  do,  much  less  the  expanding  affairs 
of  nationality.  State  lines  are  merely 
imaginary,  and  the  larger  part  of  the 
life  and  commere  of  the  people  has  no 
concern  with  locality  or  state.  "The 
United  States  IS!"  These  opening 
words  of  the  most  eloquent  address  of 
Senator  Beveridge  at  the  Conservation 
Congress  were  approved  with  tumultu- 
ous applause.  The  laconic  statement  ex- 
pressed the  overwhelming  sentiment  of 
the  Congress. 

Could  we  delegate  the  work  of  our 
state  to  the  counties  ?  The  whole  trend  is 
the  opposite.  We  are  properly  concen- 
trating the  supervision  of  large  affairs 
in  the  hands  of  state  officials  and  state 
bureaus.  It  is  in  the  line  of  efficiency, 
economy,  and  honesty.  People  who 
argue  against  the  centralization  neces- 
sary to  meet  the  demands  of  modern  con- 
ditions either  forget  that  the  railroad 
and  telegraph  have  been  invented,  or 
they  are  not  believers  in  real  democ- 
racy. Matters  which  concern  all  the  peo- 
ple of  the  nation,  unlimited  by  imag- 
inary boundaries  of  political  divisions, 
should  be  handled  by  national  agents. 
Think  of  what  is  already  nation-wide; 
the  postal  and  revenue  service ;  the  Geo- 
logical Survey ;  the  Mining  Bureau ;  the 
reclamation  work ;  the  pure  food  inspec- 
tion ;  interstate  commerce  control ;  postal 
service  banks,  etc.,  etc.,  and  the  list  is 
growing.  Would  any  well-wisher  of  the 
American  people  have  these  functions 
relegated  to  the  states?  Then  why  not 
a  national  income  tax,  and  firmer  control 
of  interstate  corporations?  These  two 
propositions  cover  all  that  is  positively 
centralizing  in  Roosevelt's  platform.  But 
even  that  is  quite  sufficient  to  offend  the 
owners  and  friends  of  the  corporations. 

Commercial  Centralization 

The  whole  trend  of  civilization  is  to- 
ward centralization  or  consolidation.  It 


is  the  natural  result  of  the  socializing  ef- 
fect of  easy  communication  and  transpor- 
tation, with  the  growth  of  altruism  and 
solidarity.  Governmental  functions  must 
be  centralized  to  cope  with  the  central- 
ization of  the  commercial  world.  Listen 
to  so  conservative  a  democrat  as  Wood- 
row  Wilson :  "The  organization  of  busi- 
ness has  become  more  centralized,  vastly 
more  centralized,  than  the  political  or- 
ganization of  the  country  itself.  Corpora- 
tions have  come  to  cover  greater  areas 
than  states,  have  come  to  live  under  a 
greater  variety  of  laws  than  the  citizen 
himself,  have  excelled  states  in  their  budg- 
ets, and  loomed  bigger  than  whole  com- 
monwealths in  their  influence  over  the 
lives  and  fortunes  of  entire  communities 
of  men.  Centralized  business  has  built 
up  vast  structures  of  organization  and 
equipment,  which  over-top  all  states,  and 
seem  to  have  no  match  or  competitor 
except  the  Federal  government  itself, 
which  was  not  intended  for  such  compe- 
tition. Amidst  a  confused  variety  of 
states  and  statutes  stands  now  the  colos- 
sus of  business, — uniform,  concentrated, 
poised  upon  a  single  plan,  governed  not 
by  votes  but  by  commands,  seeking  not 
service  but  profits.  .  .  .  The  great 
organization  of  business  seemed  to  play 
with  the  states,  to  take  advantage  of  the 
variety  of  the  laws,  to  make  terms  of 
their  own  with  one  state  at  a  time,  and 
by  one  device  of  control  or  another  to 
dominate  wherever  they  chose,  because 
too  big  to  be  dominated  by  the  small  pro- 
cesses of  local  legislation." 

This  gigantic  menace  of  big  business 
would  seem  to  demand  adequate  Federal 
powers  of  control,  but  Wilson  says  "we 
do  not  believe  the  invention  of  Federal 
powers  either  necessary  or  desirable," 
and  inconsistently  argues  for  state  con- 
trol of  what  the  states  have  been  unable 
to  control. 

Inadequacy  of  Constitution 

Concerning  the  national  Constitution 
there  is  a  sort  of  unthinking  reverence 
that  verges  on  superstition,  and  a  pride 
that  is  not  worthy.  With  all  due  honor 
to  its  builders,  it  must  be  said  that  this 
fundamental  law  was  drafted  before  the 
development  of  modern  science,  inven- 
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tion,  and  industry ;  before  there  were  any 
steamships,  railroads,  or  telegraph ;  be- 
fore there  were  any  great  cities  in  Amer- 
ica, and  before  the  greedy  giant  of  Big 
Business  had  crawled  out  of  his  lair. 
It  was  devised  in  revolt  from  monarchy, 
but  it  did  not  provide  for  real  democ- 
racy, and  it  compromised  on  the  deepest 
principle  of  democracy,  human  freedom. 
It  was  framed  to  meet  .the  conditions  of  a 
civilization  very  unlike  that  in  which  we 
live.  In  the  same  address  quoted  above, 
Woodrow  Wilson  says,  speaking  of  Fed- 
eral control  of  the  colossus  of  business : 
"But  this  intimate  task  of  regulation  was 
not  one  for  which  its  Constitution  had 
furnished  it  with  actually  suitable  or 
entirely  adequate  powers  and  authority." 

Criticism  of  Supreme  Court 

The  Washington  Times  has  wittily 
said :  "Considering  that  we  can't  do  any- 
thing else  to  the  Supreme  Court,  we  sure- 
ly should  have  the  privilege  of  criticizing 
it."  And  have  we  not  the  right  of  criti- 
cism, and  does  the  court  not  deserve  crit- 
icism ? 

We  are  suffering  from  too  much  "in- 
terpretation" of  law;  too  much  judge- 
made  law,  which  is  as  inconsistent  for 
democracy  as  king-made  law. 

Democracy  of  New  Nationalism 

The  New  Nationalism  is  a  part  of  the 
march  of  progress,  a  partial  awakening 
of  the  spirit  of  democracy.  It  means  a 
return  of  government  by,  of,  and  for 
the  people.  It  means  the  taking  of  politi- 
cal power  and  privilege  from  the  special 
interests.  It  means  the  people  doing 
their  business  in  their  own  way,  for  their 
own  good. 

This  democratic  movement  has  several 
steps :  ( 1 )  Practically  all  the  states  now 
have  a  secret  ballot  and  corrupt  prac- 
tices laws.  (2)  In  some  form  nearly  all 
the  states  have  a  system  of  direct  nomina- 
tions. We  are  now  growing  into  the 
third  stage.  (3)  Direct  legislation  by  the 
initiative  and  referendum.    This  most 


important  step  has  been  taken  by  nine 
states,  Maine,  Michigan,  Missouri,  Ar- 
kansas, Oklahoma,  South  Dakota,  Mon- 
tana, Nevada,  and  Oregon. 

A  fourth  step  (4)  is  the  power  of  the 
people  to  remove  inefficient  or  derelict 
public  officers,  and  already  in  five  states 
the  dominant  political  party  has  given 
platform  pledges  for  the  reform. 

These  four  cornerstones  of  democratic 
government,  direct  nominations,  initia- 
tive, referendum,  and  the  recall,  are  nat- 
urally accompanied  by  a  simple,  direct, 
and  responsible  municipal  government, 
and  already  one  hundred  and  fourteen 
American  cities  are  working,  with  sur- 
prising success,  under  the  system  of  Com- 
mission Government. 

Industrial  Revolution 

This  politial  revolution  is  in  cause  and 
effect  an  industrial  revolution,  the  people 
taking  into  their  own  hands  the  control 
of  the  sources  of  wealth.  A  partial  reg- 
ulation of  the  means  of  transportation 
now  generally  prevails,  and  the  public 
control  of  all  public  utilities  is  rapidly 
extending.  Special  privilege  to  exploit 
the  people  should  be  wholly  stopped,  for 
in  a  democracy  special  privilege  is  im- 
moral. Not  only  in  the  matter  of  public 
service  is  the  power  of  capital  being  cur- 
tailed, but  also  in  industrial  ways,  as  in 
mining  and  water  power.  The  certain 
lowering  of  the  tariff  will  take  from 
greedy  business  another  source  of  exor- 
bitant profit.  Truly,  the  divine  right  of 
riches  is  passing  away,  like  other  forms 
of  oppression.  Doubtless,  since  human 
nature  cannot  greatly  change,  the  strong 
will  ever  seek  to  profit  by  the  labor  of 
their  weaker  fellow  men,  and  ideal  jus- 
tice with  equal  opportunity  may  never 
come ;  but  the  people  will  sometime  cease 
to  give  license  and  encouragement  to  the 
selfish  strong.  What  America  specially 
needs  is  to  train  the  young  in  a  new  ideal 
of  life ;  to  displace  our  selfish  individual- 
ism and  egotistical  ambition  by  a  senti- 
ment of  brotherhood  and  generous  al- 
truism. 
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NY  excuse  will  do  for 
a  tyrant,  is  the  moral 
of  the  old  fable,  but  ne- 
cessity has  always  been 
the  popular  one.  Acts 
of  usurpation  and  fla- 
grant disregard  of 
binding  law  have  gen- 
erally been  justified  on  the  plea  of  the 
common  good.  The  day  of  tyrants  has, 
of  course,  gone  by,  but  we  still  have  with 
us  a  large  body  of  citizens  deeply  inter- 
ested in  the  common  good,  many  of 
whom  are  chafing  under  the  restraints  of 
the  Federal  Constitution  because  it  hap- 
pens to  stand  in  the  way  of  certain  of 
their  activities  for  the  general  welfare. 
As  the  Constitution  does  impose  some 
formidable  obstacles  to  the  extension  of 
Federal  power  in  certain  directions,  and 
as  easy  amendment  has  not  been  provided 
for,  we  are  beginning  to  hear  as  much 
in  these  days  about  the  so-called  unwrit- 
ten Constitution  as  the  palladium  of  pop- 
ular rights,  as  we  once  did  of  the  un- 
written law  in  the  defense  of  homicide. 


of  Unwritten  for  Written  Law 


The  written  law  under  the  ban  at  the 
present  time  is  to  be  found  in  the  10th 
Amendment  to  the  Constitution,  which 
provides:  "The  powers  not  delegated 
to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  states,  are  re- 
served to  the  states  respectively,  or  to 
the  people."  The  unwritten  law  which  it 
is  sought  to  substitute  for  the  written 
law  through  executive  action,  through 
legislation,  and  through  judicial  interpre- 
tation and  construction  is  that  the  United 
States  has  all  the  powers  of  national  sov- 
ereignty not  expressly  denied.  The  ne- 
cessity pleaded  for  supplanting  the  writ- 
ten law  by  the  unwritten  law  is  the  diffi- 
culty of  amending  the  written  law,  and 
the  supposed  fact  that  the  court  decisions 


have  left  certain  gaps  between  Federal 
and  state  powers  which  must  be  filled  up 
in  the  interest  of  the  common  welfare, — 
a  sort  of  twilight  zone,  a  "neutral  ground 
in  which  neither  state  nor  nation  can  ex-  t 
ercise  authority,  and  which  would  become 
a  place  of  refuge  for  men  who  wish  to 
act  against  the  interests  of  the  commun- 
ity as  a  whole." 

Inherent  Federal  Powers 

The  doctrine  that  the  United  States 
has  all  the  powers  of  national  sovereignty 
not  expressly  denied  under  the  Consti- 
tuition  is  derived  by  the  advocates  of  this 
new  school  from  decisions  of  the  Su- 
preme Court  of  the  United  States  justi- 
fying the  exercise  of  certain  powers  of 
the  Federal  government,  on  the  ground 
that  they  are  inherent  in  the  United 
States  as  a  sovereign  nation.  While  the 
Supreme  Court  has  announced  the  doc- 
trine from  time  to  time,  that  the  general 
government  is  one  of  enumerated  powers, 
and  can  exercise  no  authority  not  ex- 
pressed or  implied  in  the  Constitution,  it 
is  idle  to  deny  that  authority  for  the  ex- 
ercise of  certain  powers  held  to  belong 
to  the  general  government  is  not  to  be 
found  under  any  one  of  the  express  con- 
stitutional powers  or  powers  that  may  be 
implied  therefrom,  but  results  by  implica- 
tion from  a  combination  of  these  express 
powers;  in  other  words,  from  the  inher- 
ent powers  of  the  United  States  as  a  na- 
tion. The  acquisition  of  territory  has 
been  justified,  for  the  most  part,  under 
the  treaty  or  war  making  powers  granted 
to  the  general  government;  but  certain 
territory  has  been  acquired  by  discovery 
or  settlement,  and  the  acquisition  of  such 
territory  could  have  been  justified  only  on 
the  ground  that  the  United  States  has 
inherent  power  as  a  nation  to  acquire 
territory  in  such  a  manner. 
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It  does  not  follow,  however,  that  the 
recognition  of  the  fact  that  the  United 
States  is  a  sovereign  nation  requires  the 
courts  to  hold  that  it  has  all  the  powers 
as  such  not  expressly  denied  in  the  Con- 
stitution.   The  sovereign  or  ruling  part 
of  every  state  has  two  aspects,  the  exter- 
nal and  the  internal.  In  its  external  sov- 
ereignty, the  state  or  nation  is  independ- 
ent of  all  control  from  without;  and  in 
its  internal  aspect,  it  is  paramount  over 
all    action   within.    When  component 
states  are  equally  united,  their  external 
sovereignty  rests  in  no  one  of  them,  but 
in  the  government  which  results  from 
their  combination.  1  While  certain  of  the 
powers  expressly  forbidden  in  the  Fed- 
eral Constitution  to  the  individual  states 
relate  to  acts  of  external  sovereignty,  it 
is  doubtful  if  any  of  the  thirteen  original 
states  ever  possessed  the  full  powers  of 
sovereign  states.    They  did  not  declare 
their  independence  as  individual  states, 
nor  were  they  recognized  as  such.  These 
external  powers,  such  as  they  were,  re- 
sulted from  their  combination.  Conced- 
ing, however,  that  each  of  the  states  was 
a  sovereign  nation,  it  cannot  be  doubted 
that  they  intended  to  surrender  all  sov- 
ereign powers,  so  far  as  they  relate  to 
external  affairs,  to  the  general  govern- 
ment.   To  deny  that  the  United  States 
has  all  the  external  powers  inherent  in 
a  sovereign  nation  would  be  to  deny  the 
right  of  either  the  states  or  the  general 
government  to  exercise  such  powers ;  and 
to  hold  that  the  general  government  has 
such  powers  is  not  in  any  way  to  set  up 
a  doctrine  in  conflict  with  the  10th 
Amendment  to  the  Constitution. 

Powers  of  Internal  Sovereignty 

It  is  not,  however,  to  the  powers  of 
external  sovereignty  that  the  advocates 
of  the  new  school  of  constitutional  con- 
struction refer,  but  to  the  powers  of  in- 
ternal sovereignty  which  have  been  dis- 
tributed between  the  general  government 
and  the  individual  states.  It  is  at  this 
point  that  the  doctrine  comes  in  con- 
flict with  the  10th  Amendment.  When 
the  thirteen  colonies  became  independent 
of  the  mother  country,  they  possessed  at 


1  Holland's  Jurisprudence,  p.  45. 


least  the  full  powers  of  internal  sover- 
eignty, and  when  the  Constitution  was 
adopted,  these  powers  were  distributed 
or  partitioned  between  themselves  and 
the  United  States.  All  the  powers  of  in- 
ternal sovereignty  must  reside  either  in 
the  United  States  or  in  the  several  states, 
or  else  must  be  reserved  to  the  people  by 
being  denied,  either  expressly  or  by  im- 
plication, to  both  the  United  States  and 
the  states. 

Is  there  a  Vacant  Zone? 

But  we  are  told  that  in  the  distribution 
of  these  powers  certain  vacancies  have 
been  left  between  Federal  and  state  con- 
trol which  ought  to  be  filled  up.  Theo- 
retically, at  least,  it  would  seem  that  this 
could  not  be  true.  The  burden  of  proof 
to  show  that  there  is  such  a  vacant  zone 
must  be  on  those  who  allege  its  exist- 
ence. What  do  the  advocates  of  the  new 
constitutional  doctrine  mean  by  the  so- 
called  vacant  or  twilight  zone?  Mr. 
Roosevelt's  idea  of  the  neutral  zone  may 
be  gathered  from  the  decisions  cited  by 
him  in  his  address  before  the  Colorado 
legislature,  namely,  the  decision  in  the 
Knight  Sugar  Trust  Case  *  and  the  New 
York  Bake  Shop  Case.'   In  the  Sugar 
Case,  the  Supreme  Court  held  in  effect 
that  the  defendant  company  could  not  be 
dissolved  as  a  monopoly  in  restraint  of 
trade;  that  if  the  acts  of  the  companies 
involved  created  a  monopoly,  it  was  a 
monopoly  of  manufacture,  and  not  of 
commerce.  "That  which  belongs  to  com- 
merce," said  the  court,  "is  within  the 
jurisdiction  of  the  United  States,  but 
that  which  does  not  belong  to  commerce 
is  within  the  jurisdiction  of  the  police 
power  of  the  state."  This,  then,  is  plain- 
ly a  decision  that  the  United  States  only 
had  no  power  to  control  the  monopoly  if 
it  existed.    It  is  not  a  decision  that 
neither  the  United  States  nor  the  state 
had  such  power.   There  could  not  be  a 
zone  in  this  case,  theoretically,  at  least, 
in  which  neither  the  United  States  nor 
the  state  could  act.  The  argument,  how- 


■  United  States  v.  E.  C.  Knight  Co.  156  U. 
S  I,  39  L.  ed.  325,  15  Sup.  Ct  Rep.  249. 

•Lochner  v.  People,  198  U.  S.  45,  49  L.  ed. 
937,  25  Sup.  Ct.  Rep.  539,  3  A.  &  E.  Ann. 
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ever,  is  that  it  is  easier  for  the  nation  to 
act  effectively  in  such  a  case  than  for 
an  individual  state,  and  that,  therefore, 
if  the  nation  is  denied  the  power  a  twi- 
light zone  is  created. 

In  the  Bake  Shop  Case  the  court  decid- 
ed simply  that  the  attempt  to  limit  the 
hours  of  employment  in  bakeries  was  an 
arbitrary  interference  with  the  freedom 
of  contract  guaranteed  by  the  14th 
Amendment  to  the  Constitution,  it  not  ap- 
pearing that  the  work  in  a  bakery  was  such 
as  to  justify  the  exercise  of  the  police 
power  of  the  state  to  protect  the  public 
health,  safety,  morals,  or  general  wel- 
fare.   Mr.  Roosevelt  says  of  this  deci- 
sion :  "In  effect  it  reduced  to  impotence 
the  only  body  which  did  have  power,  so 
that  in  this  case  the  decision,  although 
nominally  against  state  rights,  was  really 
against  popular  rights,  against  the  demo- 
cratic principle  of  government  by  the 
people  under  the  forms  of  law."    So  it 
seems  the  twilight  zone  created  by  this 
decision  is  simply  a  zone  of  activity  ex- 
pressly denied  by  the  Constitution  to  the 
states,  and  also,  by  another  provision,  to 
the  United  States  itself.  We  must  not  be 
side  tracked  by  the  debatable  question 
whether  certain  acts  are  in  fact  viola- 
tions of  constitutional  provisions.  This 
I  must  be  left  to  the  courts.    They  may 
not  always  decide  with  the  greatest  wis- 
dom ;  but,  since  men  must  differ  in  opin- 
ion on  such  questions,  there  must  be  an 
umpire.    It  is  the  only  means  we  have 
for  the  solution  of  the  problems  present- 
ed.  This  is  the  best  substitute  possible 
for  war  or  force.    The  decision  in  the 
Bake  Shop  Case,  then,  is  that  certain 
acts  cannot  be  done  by  the  state  because 
they  interfere  with  the  freedom  of  con- 
tract.  The  people  have  seen  fit  to  deny 
to  both  the'  nation  and  the  individual 
states  the  right  to  interfere  with  freedom 
of  contract.  As  to  this  right,  therefore, 
the  people  have  expressly  created  a  twi- 
light zone,  in  which  neither  nation  nor 
state  can  act. 

Federal  Power 

So  it  would  appear  that  what  is  meant 
by  Mr.  Roosevelt  by  the  twilight  zone  is: 


first,  a  zone  in  which  it  is  easier  for  the 
general  government  to  act  effectively 
than  for  the  government  of  any  of  the 
individual  states,  but  in  which  the  Con- 
stitution forbids  action  by  the  general 
government,  but  permits  it  by  the  state 
governments,  and,  second,  a  zone  in 
which  the  Federal  Constitution  forbids 
both  the  nation  and  the  state  to  act. 
Therefore  the  extension  of  the  power  of 
the  Federal  government  by  executive  ac- 
tion, by  legislation,  and  by  judicial  con- 
struction into  such  a  zone  would  be  to 
override  the  plain  provisions  of  the  Con- 
stitution.   Senator  Root  has  made  the 
position  of  the  new  school  of  constitu- 
tional constructionists  plain  by  saying 
that  "it  is  useless  for  the  advocates  of 
state  rights  to  inveigh  against  the  su- 
premacy of  the  Constitutional  laws  of  the 
United  States,  or  against  the  extension 
of  national  authority  in  the  fields  of  nec- 
essary control,  where  the  states  them- 
selves failed  in  the  performance  of  their 
duty."   The  doctrine  of  the  new  school 
is  nothing  less  than  a  plea  for  a  disre- 
gard of  the  plain  provisions  of  the  Con- 
stitution, on  the  ground  of  expediency, — 
a  plea  for  the  full  powers  possessed  by 
the  British  Parliament,  in  spite  of  the 
denial  of  such  powers  by  the  supreme  law 
of  the  land.   Without  meaning  to  be  in 
the  least  disrespectful  to  the  distin- 
guished advocates  of  this  doctrine,  one 
can  hardly  fail  to  recall  the  confidential 
remark :  "What  is  the  Constitution  be- 
tween friends"  which  once  set  the  whole 
country  in  a  roar,  and  which  made  its 
author,  the  Honorable  Timothy  J.  Camp- 
bell, famous.  It  now  seems  that  this  was 
not  so  bad  after  all.   If  the  New  York 
legislator  had  applied  his  idea  to  the 
Federal  Constitution,  had  clothed  his 
thought  in  more  elegant  diction,  had 
spoken  more  learnedly  of  "unwritten" 
Constitutions,  and  referred  to  the  Su- 
preme Court  as  a  "continuous  constitu- 
tional convention,"  who  knows  but  that 
he  might  have  been  assigned  a  high  place 
in  the  constitutional  history  as  the  found- 
er of  this  new  school  of  constitutional 
construction.  But  it  seems  that  this  was 
not  to  be.    Besides,  like  many  ano  thcr 
great  dreamer,  the  Honorable  Timothy 
J.  Campbell  was  in  advance  of  his  time. 
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THE  framers  of  the 
Constitution  were 
unanimously  of  the 
opinion  that  the  pres- 
ervation of  the  state 
governments  in  full 
vigor  and  influence 
was  essential  to  the 
perpetuation  of  the  Republic. 

Jefferson  and  Hamilton,  the  founders 
of  opposing  political  schools,  agreed  in 
this. 

Jefferson  advocated  "the  support  of 
the  state  governments  in  all  their  rights 
as  the  most  competent  administration  for 
our  domestic  concerns,  and  the  surest 
bulwarks  against  ant i- republican  tenden- 
cies." 

And  Hamilton  said :  "The  state  gov- 
ernments are  essentially  necessary  to  the 
form  and  spirit  of  the  general  system." 

Hence  the  decline  of  the  state,  in  pow- 
er and  influence,  is  a  matter  of  deepest 
concern  to  all  who  love  liberty  and 
breathe  the  patriot's  prayer:  Esto  per- 
pctua. 

The  state,  as  a  constituent  element  of 
our  Republic,  has  sadly  lost  power  and 
prestige,  both  absolutely  and  relatively. 

Various  causes  have  contributed  to 
produce  this  condition;  the  chief  being 
the  civil  war  and  its  result. 

Expansion  of  Federal  Power  and  Jurisdic- 
tion. 

Among  the  first  fruits  of  the  war-born 
theory  of  interpreting  the  Constitution 
was  the  establishment  of  the  present  na- 
tional banking  system.  For,  although 
Congress,  under  the  influence  of  Hamil- 
ton, had  before  chartered  banks,  and  the 
act  had  been  sanctioned  by  the  Supreme 
Court,  the  contention  of  Jefferson,  that 
Congress  had  no  such  power,  finally  tri- 
umphed in  Jackson's  veto  of  the  act  to 
recharter  the  bank;  and  this  view  had 
been  acquiesced  in  for  more  than  a  gen- 
eration. 


raf«Wl«l 


No  attack  is  here  intended  upon  the 
national  banking  system,  which  is  too 
firmly  established  to  be  now  questioned; 
my  purpose  being  merely  to  point  out 
that  thereby  the  important  power  of 
creating  banks  of  issue,  theretofore  ex- 
ercised by  the  states,  was  taken  from 
them  and  absorbed  by  the  Federal  gov- 
ernment. 

Recently  there  have  been  added  Fed- 
eral savings  banks,  and  they  are  to  be 
followed,  many  fear,  by  a  gigantic  cen- 
tral bank  of  issue. 

Advancing,  step  by  step,  Congress  has 
not  only  assumed  the  regulation  of  all 
interstate  commerce,  and  also  the  regula- 
tion of  all  railroads  and  vessels  carry- 
ing interstate  commerce,  but  its  power  to 
incorporate  companies  to  build  bridges 
over  navigable  waters,  and  companies  to 
build  railroads  for  the  transportation  of 
interstate  commerce,  and  the  power  to 
invade  a  state  and  occupy  its  territory 
for  the  purpose  of  building  such  bridges 
or  railroads,  has  been  upheld  by  the  Su- 
preme Court.  And,  lastly,  so  eminent 
a  lawyer  as  our  present  President  has 
given  it  as  his  official  opinion  that  Con- 
gress has  power  to  pass  a  law  to  provide 
for  the  incorporation  of  all  kinds  of  pri- 
vate corporations  engaging,  or  intending 
to  engage,  in  interstate  commerce,  and 
has  recommended  the  passage  of  such  a 
law.  Keeping  in  mind  the  growing  ten- 
dency to  carry  on  almost  all  business  en- 
terprises by  means  of  corporations,  and 
the  fact  that,  with  increased  facilities  for 
rapid  transportation,  nearly  every  kind 
of  business  may  be  said  to  be  interstate 
commerce,  the  recommendation  of  the 
President  is  nothing  less  than  a  proposi- 
tion for  Congress  to  assume  the  regula- 
tion and  control  of  practically  all  of  the 
important  business  of  the  entire  country. 

We  now  have  Federal  inspectors  to 
pass  upon  our  food  and  medicines ;  there 
are  advocates  of  a  national  bureau  of 
health ;  others  desire  the  Federal  govern- 
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ment  to  build  roads  throughout  the 
states ;  and  still  others  propose  that  Con- 
gress should  undertake,  or  assist  in,  the 
education  of  the  people. 

Thus  step  by  step  has  the  Federal  gov- 
ernment, through  its  legislative  arm,  ad- 
vanced its  power  and  jurisdiction.  The 
Federal  judiciary  has  kept  step  with  the 
onward  march. 

When  the  Supreme  Court,  early  in  its 
history,  held  that  a  state  might  be  sued 
by  a  citizen  in  a  Federal  court,  the  deci- 
sion alarmed  the  states,  and  led  to  an 
amendment  changing  the  meaning  of  the 
Constitution  as  thus  interpreted,  on  that 
point. 

For  a  long  time  the  power  of  the  Su- 
preme Court  to  review  the  decision  of  a 
state  court,  in  any  case,  was  vigorously 
disputed. 

Nearly  thirty  years  after  the  adoption 
of  the  Constitution  of  the  United  States, 
the  supreme  court  of  appeals  of  Vir- 
ginia, after  great  consideration,  solemn- 
ly declared:  "The  court  is  unanimously 
of  opinion  that  the  appellate  power  of 
the  Supreme  Court  of  the  United  States 
does  not  extend  to  this  court;  .  .  . 
and  that  obedience  to  its  mandate  is  de- 
clined by  this  court."  Hunter  v.  Mar- 
tin, 4  Munf.  58. 

Now,  although  the  11th  Amendment 
still  remains  a  part  of  the  Constitution, 
a  single,  subordinate,  Federal  judge  ful- 
minates his  injunction,  like  the  thunders 
of  Olympian  Jove,  against  the  attorney 
general,  state's  attorneys,  sheriffs  and 
clerks  of  courts  of  a  state,  forbid- 
ding them  to  execute  a  law  of  the  state, 
duly  passed  in  the  exercise  of  its  sov- 
ereignty.  .   .  . 

The  exercise  of  jurisdiction  by  the 
Federal  courts  has  been,  and  is,  advanc- 
ing by  gigantic  strides;  due,  in  part,  to 
the  growth  of  the  country;  in  part  to 
new  legislation ;  in  part  to  the  increasing 
number  of  foreign  corporations  doing 
business  in  a  state,  which,  when  sued,  re- 
move their  cases  into  the  Federal  courts ; 
in  part  to  the  fact  that  every  corpora- 
tion that  wishes  to  set  aside  a  law  of  a 
state  goes  into  a  Federal  court  for  an 
injunction;  and  in  part  to  the  natural 
disposition  of  man  to  increase  his  au- 
thority and  jurisdiction,  when  he  has  the 
power  to  do  so.  And  the  Federal  judges 


are  men, — wise  men,  no  doubt,  and  hon- 
orable and  learned  in  the  law;  yet  men. 

The  Federal  Judiciary. 

The  Federal  judiciary  is  the  one  il- 
logical constituent  in  our  system  of  gov- 
ernment. 

The  fundamental  theory  of  our  Re- 
public, that  sovereignty  resides  in  the 
people,  and  that  public  officers  are  but 
servants  or  agents  of  the  sovereign  peo- 
ple, vanishes  when  we  stand  in  the  pres- 
ence of  the  Supreme  Court  of  the  Unit- 
ed States,  whose  members  hold  office  for 
life,  and  are  answerable  to  no  one  save 
God  and  their  consciences,  and  whose 
power  extends  to  nullifying  the  highest 
acts  of  sovereignty  of  state  and  nation. 


Jefferson  was  very  apprehensive  in  re- 
gard to  the  power  of  the  Federal  judi- 
ciary. In  a  letter  written  a  few  years 
before  his  death,  he  said :  "It  has  long 
been  my  opinion,  and  I  have  never  shrunk 
from  its  expression  (although  I  do  not 
choose  to  put  it  into  newspaper,  nor, 
like  a  Priam  in  armor,  offer  myself  its 
champion),  that  the  germ  of  dissolution 
of  our  Federal  government  is  in  the 
Constitution  of  the  Federal  judiciary, 
an  irresponsible  body  (for  impeachment 
is  scarcely  a  scarecrow)  working,  like 
gravity,  by  night  and  by  day,  gaining  a 
little  today  and  a  little  tomorrow,  and 
advancing  its  noiseless  step  like  a  thief, 
over  the  field  of  jurisdiction  until  all 
shall  be  usurped  from  the  state,  and  the 
government  of  all  be  consolidated  into 
one.  To  this  I  am  opposed;  because 
when  all  government,  domestic  and  for- 
eign, in  little  as  in  great  things,  shall  be 
drawn  to  Washington  as  the  center  of 
all  power,  it  will  render  powerless  the 
checks  provided  by  one  government  on 
another,  and  will  become  as  venal  and 
oppressive  as  the  government  from  which 
we  separated." 

Growth  of  Executive  Power. 

The  legislative  and  judicial  branches 
of  the  Federal  government  could  not 
grow  so  great  without  a  corresponding 
growth  of  the  Executive.  He  appoints 
all  the  judges,  marshals,  and  district  at- 
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torneys,  a  small  army  of  custom-house 
officers  and  internal  revenue  collectors, 
another  army  of  secret  service  men,  a 
large  army  of  postmasters,  a  great  re- 
tinue of  ambassadors,  and  other  foreign 
ministers,  consuls,  and  agents,  and  all 
the  officers  of  the  Army  and  Navy,  of 
both  of  which  he  is  Commander-in-Chief. 

If  any  President  should  see  fit  to  use 
it,  what  a  tremendous  influence  could  he 
not  exert,  by  means  of  executive  patron- 
age, over  Congress  and  the  courts ! 

Theoretically,  the  President  is  under 
the  law,  the  Supreme  Court  has  so  de- 
clared,— by  a  majority  of  one;  but  is 
there  no  danger  that,  at  some  future 
time,  some  ambitious  and  popular  man, 
returned  from  a  foreign  conquest,  and 
elected  President  as  the  champion  of  the 
people,  might  feel  that  his  powers  were 
too  great  to  be  confined  by  a  theory,  and 
that,  for  the  good  of  the  people,  he 
ought  to  be  President  for  life? 

The  Supreme  Court  came  within  one 
vote  of  holding  that  the  President  of 
the  United  States  was  above  the  law; 
that  the  title  to  land  taken  possession  of 
and  held  under  his  orders  could  not  be 
inquired  into  or  passed  on  by  any  court ; 
a  doctrine,  said  Mr.  Justice  Miller,  speak- 
ing for  the  majority,  that  "sanctions  a 
tyranny  which  has  no  existence  in  the 
monarchies  of  Europe,  nor  in  any  other 
government  which  has  a  just  claim  to 
well-regulated  liberty  and  the  protection 
of  personal  rights."  United  States  v. 
Lee,  106  U.  S.  221,  27  L.  ed.  182,  1  Sup. 
Ct.  Rep.  240. 

Yet,  if  one  judge  had  changed  his 
mind,  as  afterwards  occurred  in  the  In- 
come Tax  Case,  the  Supreme  Court 
would  have  sanctioned  that  same  tyran- 
ny. 

The  little  war  with  Spain  gave  an- 
other occasion  to  expand  the  Constitu- 
tion to  meet  the  new  situation,  resulted 
in  an  increase  in  our  standing  Army, 
gave  a  new  impetus  to  the  sentiment  for 
a  great  Navy,  and  crowned  the  Federal 
government  with  a  halo  of  world-power 
fame. 

The  sentiment  perhaps  is  growing  for 
a  Federal  Navy  big  enough  to  whip  any 
other  on  earth,  and  if  it  triumphs,  the 
next  step  will  be  for  a  proportionately 
great  Federal  Army.  And  the  next  step 


will  be  to  find  something  for  the  great 
Navy  and  great  Army  to  do.   .   .  . 

How  States  may  Increase  Their  Influence. 

If  we  see  danger  to  liberty  and  to  the 
perpetuation  of  free  institutions  in  the 
overgrown  and  still  growing  power  of 
the  Federal  government,  and  the  dwind- 
ling power  of  the  states,  it  beomes  our 
duty,  as  lovers  of  liberty  and  country, 
to  conceive  and  suggest  measures  to 
avoid  the  danger. 

Some  simple  preventives  will  at  once 
suggest  themselves  to  your  minds. 

Let  the  states  build  good  roads,  as 
Maryland  is  now  doing;  improve  their 
systems  of  education;  protect  the  health 
of  their  people;  pass  reasonable  meas- 
ures to  protect  the  workmen  in  mines 
and  factories;  study  means  to  get  rid 
of  the  pests  that  destroy  the  farmers' 
crops;  open  banks  where  the  people  can 
intrust  their  money  to  the  states,  or  pro- 
vide for  the  guaranty  of  bank  deposits; 
let  there  be  annual  meetings  of  the  gov- 
ernors and  attorneys  general  of  the 
states  for  conference  and  for  securing 
uniformity  of  state  legislation,  where  de- 
sirable; in  short,  let  the  states  get  busy. 
The  world  moves  so  fast  now,  that  lag- 
gards and  drones,  whether  men  or  states, 
are  left  behind  and  are  forgotten. 

The  notion  that  a  government  exists 
only  for  the  purpose  of  collecting  taxes 
and  preventing  people  from  hurting  one 
another  is  out  of  date.  If  the  state  gov- 
ernment will  not  occupy  proper  fields 
of  governmental  action  in  response  to 
popular  demand,  the  people  will  turn  to 
the  Federal  government  for  relief.  It  is 
safe  to  say  that  very  much  of  the  field 
of  governmental  activity  which  has  in 
recent  years  been  occupied  by  the  Fed- 
eral government  would  have  been  left  to 
the  states,  if  they  had  been  prior  occu- 
pants. 

By  pursuing  such  measures,  the  states 
will  increase  in  influence  among  the  peo- 
ple, but  it  is  believed  that  some  direct 
safeguards  are  necessary  to  curtail  the 
growing  powers  of  the  Federal  govern- 
ment, and  prevent  it  from  becoming  the 
vortex  into  which  absolute  power  shall 
be  absorbed. — From  paper  read  before 
the  Virginia  and  Maryland  Bar  Associa- 
tions, July,  1910. 
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We  should  guard  against  revolution- 
ary changes  in  the  form  of  our  govern- 
ment, and  it  is  the  duty  of  the  Federal 
government  to  protect  in  each  state  of 
the  Union  a  republian  form  of  govern- 
ment. I  cannot  believe  that  the  initia- 
tive, referendum,  and  recall  are  republi- 
can forms  of  government  that  should  be 
protected  under  the  guaranty  of  the  Fed- 
eral Constitution.  While  one  republican 
form  of  government  may  be  substituted 
for  another,  it  seems  to  me  that  these 
innovations  are  so  necessarily  a  democ- 
racy that  they  are  easily  distinguished 
from  a  republican  form  of  government; 
they  are  anti-republican  institutions,  and 
are  modifications  of  the  fundamental 
structure  of  our  government;  they  are 
nullifying  and  destroying  of  a  represen- 
tative government. 

The  Recall. 

Of  the  recall,  as  much  may  be  said; 
if  it  had  been  inserted  in  our  funda- 
mental law,  even  the  great  Washington, 
in  the  time  of  the  French  Revolution, 
would  have  been  removed  from  office 
under  the  stress  of  public  clamor,  and 
the  immortal  Lincoln  would  have  been 
swept  from  office  upon  the  prayer  of 
twenty  millions  of  people  as  represented 
by  Horace  Greeley.  It  is  now  proposed 
to  extend  the  recall  even  to  the  judges 
upon  the  bench, — then  in  whom  will  vest 
the  judgment  of  the  courts?  Who  will 
be  the  final  arbiter  of  the  affairs  of  men  ? 

We  might  as  well  think  of  changing 
the  complexion  of  the  Supreme  Court, 
to  make  their  decisions  conform  to  pub- 
lic clamor.  Why  not  at  once  abolish  all 
distinction  between  the  executive,  legis- 
lative, and  judicial  departments  of  the 
government,  and  do  away  forever  with 
that  greatest  bulwark  of  a  free  people, — 
an  independent  judiciary? 

So  early  a  writer  as  Montesquieu  de- 


clared: "There  is  no  liberty  if  the  power 
of  judging  be  not  separated  from  the 
legislative  and  executive  powers.  If  it 
were  joined  to  the  legislative  power,  au- 
thority over  the  life  and  liberty  of  citi- 
zens would  be  arbitrary;  for  the  judge 
would  be  the  legislator.  If  it  were  joined 
to  the  executive  authority,  the  judge 
would  have  the  power  of  a  tyrant." 

An  independent  judiciary  has  been 
granted  by  the  will  of  the  sovereign  peo- 
ple as  expressed  in  their  several  Consti- 
tutions. If  this  guaranty  should  not  be 
kept  effective,  I  cannot  conceive  of  any 
other  result  than  anarchy. 

Sufficiency  of  Republican  Government. 

But  I  do  not  look  for  any  revolution 
from  this  source.  It  has  been  caused 
by  the  idea  that  there  has  been  corrup- 
tion among  the  representatives  of  the 
people,  and  their  too  great  subserviency 
to  corporations  and  the  great  moneyed 
interests,  which  have  opposed  any  at- 
tempt to  place  them  under  effective  gov- 
ernment control;  that  the  tendency  of 
American  legislation  has  been  to  consider 
the  prosperity  of  certain  classes  as  an 
end  in  itself,  and  to  ignore  equal  and 
concurrent  branches  of  industry.  But  the 
people  have  awakened  to  their  rights  in 
the  premises;  they  have  come  into  their 
own,  and  have  again  elected  representa- 
tives of  their  own  choosing,  are  enjoying 
a  free  suffrage;  and  corporate  power 
has  been  checked ;  and,  treating  with  the 
large  moneyed  class  and  corporations  as 
individuals,  as  proposed  by  the  learned 
Wood  row  Wilson,  we  shall  soon  accom- 
plish much  in  doing  away  with  class  dis- 
tinctions. 

The  people,  recognizing  that  the  gov- 
ernment is  popular  because  it  truly  re- 
flects the  will  of  the  people,  will  no  long- 
er clamor  for  a  democray,  but  will  dwell 
contented  under  a  republican  govem- 
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ment,  which  has  not  alone  weathered  the 
storm  of  civil  conflict,  but  has  justly 
commanded  the  admiration  of  the  world. 
The  pendulum  will  swing  back.  A  re- 
publican form  of  government  serves  our 
purposes,  and  gives  us  a  commanding  po- 
sition among  the  nations  of  the  world. 

Reform  Under  Constitution. 

As  lawyers  we  are  not  advocates  of 
disintegration.  We  may  be  conservative 
and  at  the  same  time  progressive.  It 
may  be  that  the  Federal  Constitution  has 
great  powers  of  resistance  to  all  reforms ; 
it  has  been  able  to  stand  the  strain  even 
against  violent  agitation.  Of  all  the  fea- 
tures of  the  American  Union,  that  which 
moves  our  admiration  most  is  that  we 
have  had  a  Constitution  which  has  been 
sufficient  for  our  purpose  and  which  has 
withstood  the  fiercest  trials ;  under  it  the 
American  people  have  had  the  wisdom  to 
plan  and  the  courage  to  succeed  in  es- 
tablishing and  preserving  order  and  free- 
dom. The  Constitution  is  a  written  char- 
ter filled  with  the  spirit  of  life. 

The  people  of  the  United  States,  free 
and  independent,  have  an  original  right 
to  establish  for  their  future  government 
such  principles  as  in  their  opinion  shall 
most  conduce  to  their  own  security  and 
happiness.  This  is  the  basis  of  the  whole 
American  Union,  and,  while  it  cannot  be 
frequently  repeated,  if  changes  are  to  be 
made  in  the  fundamental  law  they  must 
be  done  by  an  amendment  of  the  Consti- 
tution, and  not  by  a  strained  and  forced 
construction  thereof.  For  the  purpose  of 
limiting  different  departments  of  the  gov- 
ernment, limitations  were  committed  to 
writing,  and  the  Constitution  thus  adopt- 
ed is  the  superior  paramount  law,  un- 
changeable by  ordinary  means,  and  not 
alterable  at  the  will  of  any  of  the  de- 


partments of  the  government.  Certain 
limits  are  not  to  be  transcended  by  the 
departments  of  the  government. 

We  are  not  jealous  of  the  desire  of 
the  people  to  take  part  in  the  enact- 
ment of  laws.  In  making  any  objection 
to  the  exercise  by  the  people  of  the  in- 
itiative, referendum,  or  recall,  we  are  not 
trying  to  stand  off  a  revolution.  A  revo- 
lution will  not  come  from  this  agitation 
and  clamor  of  the  people  for  a  more  pop- 
ular government,  but  the  effect  will  be 
to  make  the  people  of  this  Union  have  a 
greater  realization  of  their  right  in  a  free 
suffrage.  In  a  free  government  it  is  of 
essential  importance  that  the  right  of 
suffrage  should  be  free.  When  the  peo- 
ple have  recognized  their  rights  in  this 
respect  they  will  have  greater  opportun- 
ity in  the  selection  of  their  representa- 
tives. To  vote  for  their  representatives 
freely  is  to  perform  the  highest  act  of 
original  sovereignty.  Upon  this  founda- 
tion will  rest  the  prolongation  of  the  spir- 
it of  this  republican  form  of  govern- 
ment. 

Constitutional  Government 

That  the  people  of  this  Union  may 
continue  to  be  governed  by  the  forms 
prescribed  by  the  Constitution,  and  that 
the  fundamental  law  shall  not  be  violat- 
ed, is  the  desire  which  animates  the 
hearts  of  all  American  lawyers.  Their 
first  wish,  however,  is  that  the  people 
may  be  free.  The  American  citizen  lives 
in  a  land  "with  a  government  of  laws, 
and  not  of  men;  conformable  to  nature, 
conceived  in  wisdom,  administered  with 
justice,  and  clothed  with  power." — From 
address  entitled  "Nationalism:  A  Study 
of  the  American  Union,"  delivered  be- 
fore the  Nebraska  Bar  Association,  De- 
cember 28th,  1910. 
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An  insane  delusion,  within  the  meaning  of 
the  criminal  law,  is  an  unreasonable  and  in- 
corrigible belief  in  the  existence  of  facts  which 
are  either  impossible  absolutely,  or  impossible 
under  the  circumstances  of  the  case;*4  a  fixed 
belief  which  is  contrary  to  universal  expe- 
rience and  known  natural  laws ;  •»  a  belief  in 
the  existence  of  facts  in  which  no  rational 
person  would  believe. •*  But  a  belief  founded 
upon  reason  and  reflection  is  not  an  insane  de- 
lusion, however  absurd  it  may  be,*7  though 
a  belief  upon  the  part  of  a  person  accused  of 
crime,  that  he  had  not  slept  for  eight  vears, 
is  an  insane  delusion  on  that  subject. * 

One  who  is  led  to  the  commission  of  a  crim- 
inal act  by  an  insane  delusion  controlling  the 
will  and  judgment  is  not  criminally  respon- 
sible therefor ;  **  but  a  delusion  is  no  excuse 
for  a  criminal  act  when  the  act  is  in  no  way 
connected  with  the  delusion,  and  not  produced 
by  it70  And  the  fact  that  a  person  has  an 
insane  delusion  upon  one  subject  does  not  af- 
fect his  responsibility  for  a  crime  with  refer- 
ence to  other  matters,  not  connected  with  the 
particular  delusion,  where  he  is  capable  of  dis- 
tinguishing between  right  and  wrong  as  to 
the  particular  act.71  The  test  of  criminal  re- 
sponsibility in  case  of  delusion,  conforming 
most  closely  both  to  reason  and  authority,  is 
the  capacity  to  distinguish  between  right  and 
wrong  at  the  time  of  the  commission  of  the 
criminal  act  in  question,  with  respect  to  such 
act,  and  the  absence  of  insane  delusion  with 
reference  to  that  subject.7*   The  question  is, 

64  StatT  t.  Lewis.  20  Nev.  333.  22  Pac.  241,  8 
Am.  Crim.  Rep.  574:  Gniteau'i  Case,  supra. 

65  Com.  v.  Meredith,  14  W.  N.  C.  188. 

66  Ibid. 

67  Cuiteau's  Case,  supra;  Cannon  v.  State,  41 
Tex.  Crim.  Rep.  467,  56  S.  W.  351. 

68  United  States  t.  King.  34  Fed.  30*. 

69  Stevens  v.  State,  31  Ind.  486,  99  Am.  Dec. 
634:  State  v.  Miller,  supra. 

70  State  v.  Jones,  SO  N.  II.  369,  9  Am.  Rep.  242; 
State  v.  Lawrence  and  Bovard  v.  State,  supra;  State 
v.  Simms,  71  Mo.  538;  Hawc  State,  11  Neb.  537, 
38  Am.  Rep.  375.  10  N.  W.  452. 

71  State  v.  Windsor.  5  Harr.  (Del.)  512;  State  v. 
Lawrence,  supra;  People  v.  Ferraro,  161  N.  Y.  365, 
55  N.  E.  931;  Com.  v.  Mosler,  4  Pa.  264:  Wilcox 
v.  State.  94  tenn.  106.  28  S.  W.  312;  Merritt  v. 
State,  39  Tex.  Crim.  Rep.  70,  45  S.  W.  21,  11  Am. 
Crim.  Rep.  518;  United  States  v.  Ridgeway,  31  Fed. 
144. 

Tt  Casey  v.  People,  31  Hun,  158:  Parsons  v. 
State.  81  Ala.  577,  60  Am.  Rep.  193,  2  So.  854 
7   Am.    Crim.    Rep.   266;   State  v.    Mewherter,  46 


Iowa.  88;  State  v.  Murray.  11  Or.  413.  5  Pac 
SS;  Wilcox  v.  Sute  and  Bcllingham's  Case,  supra. 


Did  he  do  the  act  under  a  delusion,  believing 
it  to  be  other  than  it  was  ;n  and  the  delusion, 
to  be  a  defense,  must  have  been  total,  not 
merely  partial.7*  The  existence  of  an  insane 
delusion  is  no  defense  unless  it  rendered  the 
person  incapable  of  knowing  what  he  was  do- 
ing, or  forming  a  criminal  intent  ;75  and  the 
existence  of  an  insane  delusion  is  important 
in  a  criminal  prosecution  only  as  it  throws 
light  upon  the  question  of  knowledge  or  capac- 
ity of  the  party  to  know  right  from  wrong.7* 
So,  to  be  a  defense  to  a  charge  of  homicide 
or  other  criminal  act,  an  insane  delusion  must 
be  objective,  as  distinguished  from  subjec- 
tive; the  objective  delusion  being  a  delusion 
of  the  senses,  or  such  as  relate  to  facts  or 
objects,  being  visual  or  other  sensual  mistakes, 
as  distinguished  from  subjective  delusions, 
which  are  mere  delusions  as  to  matters  of 
personal  duty;  and  the  delusion,  to  be  a  de- 
fense, must  involve  an  honest  mistake  as  to 
the  object  at  which  the  crime  is  directed.77 
Delusions  of  danger  are  objective  delusions; 
and  one  is  not  criminally  responsible  for  a 
homicide,  where  it  was  committed  under  the 
delusion  that  the  person  killed  was  about  to 
do  him  a  serious  personal  injury,  and  that  he 
was  acting  in  self-defense.7*  And  a  delusion 
upon  the  part  of  one  person  that  another  was 
a  robber  who  had  entered  his  house,  under 
which  delusion  he  killed  the  supposed  robber, 
is  objective  and  a  good  defense.79  But  a  be- 
lief upon  the  part  of  a  person  as  to  the  right 
and  wrong  and  as  to  the  j  ustifiableness  of  his 
acts,  though  mistaken  and  sincere,  does  not 
constitute  a  delusion  which  will  excuse  a 
criminal  act.*0  With  reference  to  subjective 
delusions,  another  test  must  be  taken ;  such 
delusions  are  no  defense  unless  they  are  in- 
sane. And  if  there  is  reason  enough  to  dispel 
the  delusion,  and  the  party  refuses  to  listen 
to  arguments  by  which  the  delusion  could  be 
dispelled,  and  cherishes  such  delusion,  and 

78  R.  v.  Townley,  3  Fost.  ft  F.  839. 
74  Humphreys  v.  State.  45  Ga.  190. 
78  Hall  v.  Com.  9  Sadler  (Pa.)  279.  22  W.  N.  C. 
25.  12  Atl.  163. 

76  Cuiteau's  Case,  10  Fed.  161. 

77  R.  v.  Burton.  3  Fost  ft  F.  772;  State  v.  Pike. 
49  N.  H  399.  6  Am.  Rep.  533;  Willis  v.  People.  5 
Park.  Crim.  Rep.  622. 

78  People  v.  Taylor.  138  N.  Y.  398,  34  N.  E.  275; 
Com.  v.  Rogers.  7  Met  500.  41  Am  Dec.  458;  Mer- 
ritt t.  State.  39  Tex.  Crim.  Rep.  70,  45  S.  W.  21, 
11   Am.  Crim.   Rep.  518. 

79  Levett's  Case,  Cro.  Car.  538. 

MCom.  v.  Wireback.  190  Pa.  138,  70  Am.  St 
Rep.  625.  42  AtL  542. 
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makes  it  a  pretext  of  wrongs  to  others,  he  is 
responsible  for  such  wrongs,  and  it  is  allow- 
able, in  a  prosecution  in  which  an  insane  delu- 
sion is  set  up  for  a  defense,  to  give  evidence 
that  the  delusion  was  sane,  or,  in  other  words, 
was  an  opinion  which  ordinary  processes  of 
reasoning  might  have  produced.11  A  common 
illustration  of  a  subjective  delusion  is  the 
claim  of  the  Mormon  prophets  of  a  direct 
revelation  permitting  them  to  practise  polyg- 
amy. They  would  not  be  permitted  to  plead 
their  delusion,  since  they  are  sane,  shrewd 
men,  and  must  be  held  responsible  for  their 
delusions.  Likewise,  a  delusion,  to  be  a  de- 
fense against  a  charge  of  homicide,  or  other 
criminal  act,  must  be  such  that,  if  the  thing 
believed  in  by  the  deluded  person  were  true, 
it  would  be  an  excuse;  if  it  were  true,  and 
would  be  no  excuse  to  a  sane  man,  the  per- 
petrator is  criminally  responsible.**  And  crim- 
inal responsibility  is  relieved  only  when  the 
facts  or  state  of  facts  believed  in  under  the 
influence  of  the  delusion  would,  if  actually  ex- 
isting, have  justified  the  act  and  rendered  it 
excusable.83  One  is  criminally  responsible  for 
an  act  committed  while  laboring  under  the 
delusion  that  he  was  redressing  or  avenging 
some  injury  or  grievance,  or  producing  or  ob- 
taining some  profit  or  public  benefit,  or  that  an- 
other was  exercising  a  malign  influence  over 
him.*4  And  a  person  who  kills  another  is  not 
relieved  from  responsibility  by  a  delusion  that 
the  latter  was  trying  to  marry  his  mother, 
against  her  will,  since  that,  if  true,  would  not 
warrant  the  killing.8*  And  an  insane  delu- 
sion entertained  by  a  convict,  that  another  con- 
vict was  spying  upon  him  with  intent  to  be- 
tray his  plans  of  escape  from  the  prison,  does 
not  affect  the  consequences  of  his  act  in  kill- 
ing him.88  But  one  who  commits  a  crime  un- 
der the  delusion  that  God  has  commanded  him 
to  do  it  is  not  criminally  responsible  there- 
for;87 though  a  belief  in  spirits  upon  the  part 
of  the  accused,  and  that  spirits  whispered  to 
him  and  bade  him  do  the  criminal  act  in  ques- 
tion, furnishes  no  defense,  though  it  may  be 
evidence  for  the  jury  upon  which  to  base  its 
judgment  with  regard  to  his  understanding 
and  comprehension.88 

Irresistible  impulse. 

An  irresistible  impulse,  in  the  law  of  insan- 
ity, is  an  irresistible  inclination  to  kill,  or  com- 
mit some  other  offense,  consisting  of  some  un- 


2 


(Pa.) 


8X  Com.  ex  rel.  Haskell  v. 
491. 

88  State  v.  Mewherter,  46  Iowa,  88;  M'naghten's 
Case.  10  Clark  &  F.  200. 

SS  Boswell  v.  State.  63  Ala.  307,  35  Am.  Rep.  20; 
Smith  v.  State.  55  Ark.  259.  18  S.  W.  237;  People 
t.  Hubert.  119  CaL  216.  63  Am.  St  Rep.  72,  51 
Pac.  329;  Com.  v.  Rogers,  supra;  Cunningham  v. 
Sute,  56  Miss.  269,  31  Am.  Rep.  360;  Thurman  v. 
Sute,  32  Neb.  224,  49  N.  W.  338;  People  v.  Tay- 
lor, 138  N.  Y.  398.  34  N.  E.  275;  Com.  Freeth, 
5  Clark  (Pa.)  45S;  Merritt  v.  State,  supra. 

84  Humphreys  v.  State,  45  Ga.  190;  M'Naughten's 
Case,  supra. 

84  Boiling  v.  State.  54  Ark.  588.  16  S.  W.  658. 
8«  People  v.  Taylor,  138  N.  Y.  398.  34  N.  E.  275. 
S7Guitcau*s  Case  and  Com.  v.   Rogers,  supra. 
88  People  v.  Wain.  50  How.  Pr.  204. 


seen  pressure  on  the  mind,  drawing  it  to  con- 
sequences which  it  sees,  but  cannot  avoid; 
holding  it  under  coercion,  so  that,  while  it 
clearly  perceives  the  results,  it  is  incapable  of 
resisting.**  The  impulse,  to  operate  as  a  de- 
fense, must  be  an  insane  one,  as  distinguished 
from  passion.*0  Some  jurisdictions  have  re- 
pudiated the  doctrine  of  irresistible  impulse 
as  a  defense  for  homicide,  either  partially  or 
entirely.  In  Illinois,  however,  it  is  held  to  be 
the  rule  that  where  the  insanity  was  the  effi- 
cient cause  of  the  act,  and  the  act  would  not 
have  been  done  but  for  the  affection,  the  ac- 
cused should  be  acquitted;  but  the  unsound- 
ness of  mind  must  be  of  such  a  degree  as  to 
create  an  uncontrollable  impulse  to  do  the 
act  charged  by  overriding  the  reason  and  judg- 
ment, and  obliterating  the  sense  of  right  and 
wrong  as  to  the  particular  act  done,  and  de- 
priving the  accused  of  the  power  of  choosing 
between  them.*1  And  in  a  number  of  states 
the  true  test  has  been  said  to  lie  in  the  word 
"power;"  has  the  accused  power  to  distin- 
guish right  and  wrong,  and  the  power  to  ad- 
here to  the  right  and  avoid  the  wrong?**  So, 
insane  irresistible  impulse  is  regarded  as  a 
defense  in  Ohio,  Minnesota,  Kentucky,  and 
Iowa.**  And  the  Supreme  Court  of  the  Unit- 
ed States  has  made  decisions  to  the  same  ef- 
fect.** And  New  Hampshire,  Delaware,  Con- 
necticut, Texas,  and  Alabama,  and  other  states, 
have  adopted  the  same  rule.**  There  are  two 
constituent  elements  of  legal  responsibility  for 
crime:  first,  capacity  of  intellectual  discrim- 
ination; and  second,  freedom  of  will.**  And 
an  exception  to  the  general  rule  of  criminal 
responsibility  exists  under  that  doctrine  where 
one  has  sufficient  reason  to  distinguish  between 
right  and  wrong  as  to  the  particular  act  to 
be  committed,  but,  in  consequence  of  some 
delusion,  the  will  is  overmastered,  and  there 
is  no  criminal  intent.97  Even  under  this  rule, 
however,  irresistible  impulse  is  not  a  defense 
in  a  criminal  prosecution  unless  it  subjugates 
the  intellect,  controls  the  will,  and  renders  it 
impossible  for  the  person  to  do  otherwise 

89Dejarnette  t.  Com.  75  Va.  867;  Flanagan  v. 
People,  52  N.  Y.  467,  11  Am.  Rep.  731.  ^ 

KfMcCarty  v.  Com!  114  Ky.  620,  71  S.  W.  656. 

91  Dunn  v.  People.  109  111.  635,  4  Am.  Crtm.  Rep. 
S2;  Dacey  v.  People.  116  I1L  555,  6  N.  E.  165.  6 
Am.  Crim.  Rep.  461.  . 

98  Com.  ex  rel.  Haskell  v.  Haskell,  2  Brcwst.  (P»  ) 
491;  Grubb  v.  Sute.  117  Ind.  277.  20  N.  E.  257. 
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98  Blackburn  v.  State.  23  Ohio  St.  146;  State  v. 
Gut.  13  Minn.  341.  Gil,  315;  Abbott  r.  Com.  107 
Ky.  624.  55  S.  W.  196:  Sute  ».  Felter,  25  Iowa.  67. 

94  Mutual  L.  Ins.  Co.  jr.  Terry.  IS  Wall.  S80. 
21  L.  ed.  236;  Davis  v.  United  States,  165  U.  S. 
373.  41  L.  ed.  750.  17  Sup.  Ct  Rep.  360;  United 
States  v.  Hcwson,  Brunner.  Col.  Cas.  532,  red.  Las. 
No.  15.360;  Guiteau's  Case.  10  Fed.  161. 

95  State  v.  Jones.  50  N.  H.  369.  9  Am.  Rep.  252; 
State  v.  Cole.  2  Penn.  (Del.)  344,  4S  Atl.  391; 
State  Johnson,  40  Conn.  136;  King  v.  State,  9 
Tex.  App.  515;  Lide  v.  State.  133  Ala.  43.  31  So. 
953;  and  see  People  Finley.  38  Mich.  482;  State 
v  Peel.  23  Mont.  358.  75  Am.  St.  Rep  529,  J?  Pfc. 
169;  Lowe  v.  State,  118  Wis.  641.  96  N.  W.  417. 

96  Parsons  v.  Sute,  81  Ala.  S77,  60  Am.  Rep.  193, 
2  So.  854,  7  Am.  Crim.  Rep.  266;  Farrer  v.  State, 

2  WTeyfor  £  State.  105  Ga.  746.  US.  E.  764; 
Lide  ».  State.  133  Ala.  43.  31  So.  953;  State  y. 
Cole.  2  Penn.  (Del.)  344.  4S  AU.  391. 
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than  to  yield.9*  The  test  in  such  case  is  wheth- 
er the  accused  had  sufficient  reason  to  know 
right  from  wrong,  and  whether  or  not  he  had 
sufficient  power  to  control  and  govern  his  ac- 
tions and  resist  his  morbid  inclination  to  per- 
petrate the  offense.*9  An  act  is  punishable 
though  committed  by  one  under  an  irresist- 
ible impulse,  where  his  mental  faculties  were 
in  a  sound  normal  condition  ;100  and  a  per- 
son with  no  mental  disorder,  who  commits  a 
criminal  act  from  overmastering  anger,  jeal- 
ousy, or  revenge,  is  responsible  therefor.101 
The  question  whether  the  insane  impulse  was 
irresistible  is  one  of  fact  for  the  jury.10* 

There  seems  to  be  no  question,  however, 
that  the  position  that  an  irresistible  impulse 
can  be  a  defense  is  inconsistent  with  the  rule 
laid  down  in  the  great  body  of  cases  which 
sustain  the  right-and-wrong  test  as  an  exclu- 
sive standard  of  criminal  responsibility  of 
persons  claimed  to  be  insane,  and  the  courts 
of  a  number  of  the  states  have  adopted  the 
rule  that  irresistible  impulse  alone  is  no  ex- 
cuse for  crime  when  the  person  is  able  to  dis- 
tinguish between  right  and  wrong.10*  The 
test  of  responsibility  in  jurisdictions  not  rec- 
ognizing irresistible  impulse  as  a  defense  is  the 
usual  one,— whether  the  accused  could  distin- 
guish between  right  and  wrong,  and  knew  what 
he  was  doing,  and  that  it  was  wrong.104  But 

98  State  v.  Windsor.  5  Harr.  (Del.)  512;  Meyer 
v.  People.  156  III.  126.  40  N.  E,  490;  Grubb  v. 
State.  117  Ind.  277.  20  N.  E.  2S7.  725;  State  y. 
Mewherter,  46  Iowa,  88;  Scott  v.  Com.  4  Met  (Ky.) 
227.  83  Am.  Dec.  461;  State  v.  Jones,  50  N.  H. 
369.  9  Am.  Rep.  242;  Taylor  v.  Com.  109  Pa.  262; 
Wilcox  v.  State.  94  Tenn.  106.  28  S.  W.  312;  Leache 
v.  State.  22  Tex.  App.  279,  58  Am.  Rep.  638,  3  S.  W. 
539:  Com.  v.  Jones,   1    Leigh,  612. 

99  Parsons  v.  State,  81  Ala.  577.  60  Am.  Rep. 
195.  2  So.  854.  7  Am.  Crim.  Rep.  266;  Williams  v. 
State.  50  Ark.  517.  9  S.  W.  5;  State  v.  Reidell,  9 
Houst.  (Del.)  470.  14  Atl.  550:  Hornish  v.  People, 
142  III.  620,  32  N.  E.  677.  18  L.R.A.  237;  Plake  v. 
State.  121  Ind.  433.  16  Am.  St.  Rep.  408,  23  N. 
E.  273;  Montgomery  v.  Com.  88  Ky.  509,  11  S.  W. 
475;  State  v.  Hundley.  46  Mo.  414;  Burgo  v.  State, 
26  Neh.  639.  42  N.  W.  701;  State  v.  Hansen,  25 
Or.  391.  35  Pac.  976,  36  Pac.  296;  Blackburn  y. 
State,  23  Ohio  St.  146;  Com.  ex  rel.  Haskell  v.  Has- 
kell. 2  Brcwst  (Pa.)  491. 

100  Boswell  v.  State.  63  Ala.  307,  35  Am.  Rep. 
20;   State  v.   Mewberter,  46  Iowa,  88;  Leache 
State.  22  Tex.  App.  279.  58  Am.  Rep.  638.  3  S.  W. 

101  Boiling  t.  State.  54  Ark.  588.  16  S.  W.  658; 
Plake  v.  State,  121  Ind.  433,  16  Am.  St.  Rep.  408. 
23  N.  E.  273;  State  v.  Felter,  25  Iowa,  67:  Fttz- 
patrick  v.  Com.  81  Ky.  357;  People  v.  Durfee,  62 
Mich.  487.  29  N.  W.  109;  Sayrcs  v.  Com.  88  Pa. 
291. 

10«  State  t.  Jones,  50  N.  H.  369.  9  Am.  Rep. 
242;  Grubb  v.  State.  117  Ind.  277.  20  N.  E.  257. 
725;  People  v.  Egnor.  175  N.  Y.  419,  67  N.  E.  906. 

10S  State  v.  Brandon,  53  N.  C.  (8  Jones,  L.) 
463;  Green  v.  State.  64  Ark.  523,  43  S.  W.  973; 
People  v.  Hubert,  119  Cal.  216,  63  Am.  St.  Rep. 
72,  52  Pac.  329;  State  v.  Yarborough.  39  Kan.  581, 
18  Pac.  474;  State  v.  Knight,  95  Me.  467,  50  Atl. 
276,  55  L.R.A.  373;  Spencer  v.  State,  69  Md.  28, 
13  Atl.  809;  State  v.  Dunn.  179  Mo.  95.  77  S.  W. 
848;  Mackin  v.  State.  59  N.  J.  L.  495,  36  Atl.  1040; 
People  v.  Carpenter.  102  N.  Y.  238.  6  N.  E.  584; 
State  v.  Alexander,  30  S.  C.  74,  14  Am.  St.  Rep. 
879.  8  S.  E.  440;  Cannon  v.  State.  41  Tex.  Crim. 
Rep.  467,  56  S.  W.  352;  United  States  v.  Faulkner, 
35  Fed.  730;  R.  v.  Haynes,  1  Fost.  &  F.  666. 

104  State  v.  Bundy,  24  S.  C.  439,  58  Am.  Rep. 
263;  Green  v.  State,  supra;  State  r.  O'Neil,  51 
Kan.  651,  33  Pac.  287.  24  L.R.A.  555;  Com.  v. 
Rogers,  7  Met.  500,  41  Am.  Dec  458;  State  •». 
Scott.  41  Minn.  365.  43  N.  W.  62;  Cunningham  v. 


even  under  this  rule,  where  there  is  an  uncon- 
trollable impulse  to  do  a  criminal  act,  so  great 
as  to  deprive  the  person  of  the  ability  to  dis- 
tinguish right  from  wrong  in  regard  to  that 
particular  act,  the  person  is  irresponsible.10* 

Moral  insanity. 

Moral  insanity  is  defined  to  be  a  morbid 
state  of  the  affections  and  passions,  or  un- 
settling of  the  moral  system,  the  mental  fac- 
ulties remaining  normal  and  sound,—10*  an 
irresistible  impulse  to  commit  a  criminal  act. 
co-extensive  with  mental  sanity.107  In  Eng- 
land the  doctrine  of  moral  insanity,  so  far  as 
it  involves  the  idea  of  irresponsibility  based 
exclusively  on  moral,  as  distinguished  from 
mental,  derangement,  is  rejected  by  the 
courts.10*  And  in  the  United  States  there  is 
almost  a  unanimous  refusal  of  judicial  recog- 
nition of  this  theory,  and  the  almost  universal 
tendency  is  to  hold  that  no  amount  of  de- 
rangement of  morals  is  a  defense  unless  ac- 
companied by  mental  insanity.  This  has  been 
held  in  effect  in  Massachusetts,  Maine,  Con- 
necticut, New  York,  New  Jersey,  Delaware, 
Virginia,  North  Carolina,  Georgia,  Ohio,  and 
California.109  And  decisions  have  been  ren- 
dered to  the  same  effect  in  other  jurisdictions 
where  the  question  has  been  mooted.110  Mere 
moral  obliquity  of  the  propensities  will  not 
protect  a  person  from  punishment  for  a  crim- 
inal act;111  nor  will  a  mere  perversion  of  the 
affections.11*  And  if,  from  evil  association  and 
indulgence  in  vice,  a  person's  conscience  ceases 
to  control  or  influence  his  actions,  but  he  is 
otherwise  capable  of  committing  crime,  he  is 
criminally  responsible, — 110  criminal  responsi- 
bility depending,  not  upon  the  power  to  refrain 
from  doing  what  is  known  to  be  wrong,  but 
whether  the  accused,  at  the  time  of  commit- 
ting the  act,  knew  its  character  and  nature, 


State,  56  Miss.  269.  21  Am.  Rep.  360;  Wilcox  v. 
State.  94  Tenn.  106.  28  S.  W.  312;  State  ▼.Har- 
rison. 36  W.  Va.  729.  15  S.  E.  982.  9  Am.  Crim. 
Rep.  626.  18  L.R.A.  224. 

105  Wright  v.  People.  4  Neb.  407;  Com.  v.  Rogers 
and  Cunningham  v.  State,  supra;  People  v.  Klein, 
1  Edm.  Scl.  Cas.  13. 

106  Beasley  v.  State,  50  Ala.  149,  20  Am.  Rep. 
292. 

107  Boswell  v.  State.  63  Ala.  307.  35  Am.  Rep. 
20:  State  v.  Potts.  100  N.  C.  457.  6  S.  E.  657. 

108  R.  v.  Oxford,  9  Car.  &  P.  525;  R.  v.  Barton, 
3  Cox,  C.  C.  275. 

109  Com.  v.  Rogers,  supra;  State  v.  Lawrence,  57 
Me.  574;  State  v.  Richards,  39  Conn.  591;  Free- 
man v.  Paople,  4  Denio.  9,  47  Am.  Dec.  216-  State 
v.  Spencer.  21  N.  J.  L.  196;  State  v.  Windsor.  5 
Harr.  (Del.)  512;  Vance  v.  Com.  2  Va.  Cas.  132; 
State  v.  Potts,  supra;  Fogarty  v.  State.  80  Ga.  4S0. 
5  S.  E.  782;  State  v.  Gardiner.  Wright  (Ohio) 
392;  People  v.  Mcttever.  132  Cal.  326,  64  Pac. 
481 

110  See  Cawley  v.  State,  133  Ala.  128,  32  So. 
227;  Green  v.  State.  64  Ark.  523.  43  S.  W.  973; 
Davis  v.  State.  44  Fla.  32.  32  So.  822;  State  v. 
Yarborough.  39  Kan.  581.  18  Pac  474;  State  v. 
Coleman,  27  La.  Ann.  691;  Spencer  v.  State.  69 
Md.  28.  13  Atl.  809;  Cunningham  v.  State,  56  Miss. 
269.  31  Am.  Rep.  360:  State  v.  Miller,  111  Mo. 
542.  20  S.  W.  243;  Schwartz  v.  State.  65  Neb. 
196  91  N.  W.  190;  Harrison  v.  State.  44  Tex.  Cnm. 
Rep.  164.  69  S.  W.  500 

111  Taylor  v.  Com.  109  Pa.  262. 
lit  Goodwin  v.  State.  96  Ind.  550. 
118  Green  v. 
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and  that  it  was  a  wrongful  one.11*  In  a  few 
states,  however,  the  courts  have  recognized  a 
mental  dualism  in  man,  consisting  of  an  in- 
tellectual and  a  moral  nature,  and  recognized 
that  the  existence  of  a  type  of  moral,  as  dis- 
tinguished from  intellectual,  insanity,  such  as 
homicidal  mania,  or  an  uncontrollable  appetite 
for  mankilling,  or  pyromania  or  kleptomania, 
may  operate  as  an  excuse  for  a  criminal 
act.11'  And  a  Connecticut  case,  though  deny- 
ing the  purpose  of  recognizing  this  form  of 
insanity  as  an  excuse  for  crime,  did  recognize 
it  to  the  extent  of  holding  that,  when  satis- 
fied of  its  existence,  a  court  should  consider 
it  in  determining  the  degree  of  the  crime, 
and  give  it  such  weight  as  it  is  fairly  entitled 
to  under  the  circumstances  ;1W  and  though  ap- 
parently confounded  with  irresistible  impulse, 
the  existence  of  moral  insanity,  and  the  fact 
that  it  might  operate  as  an  excuse  for  a  crim- 
inal act,  in  a  proper  case,  have  also  been  rec- 
ognized in  Pennsylvania.11''  But  even  the 
courts  admitting  that  moral  insanity  may  be  a 
defense  to  crime  hold  that  evidence  of  its  ex- 
istence is  to  be  received  with  great  caution.11* 
And  the  utmost  care  should  be  taken  by  the 
court  in  presenting  to  the  jury  the  legal  prin- 
ciples relating  to  it.11*  The  doctrine  of  moral 
insanity  as  a  ground  for  immunity  from  crim- 
inal responsibility  is  regarded  as  dangerous, 
and  can  be  recognized  only  in  the  clearest 
cases,  and  the  disturbance  ought  to  be  shown 
to  have  been  habitual  to  be  effectual.1*0  And 
moral  insanity  ought  never  to  be  admitted  as 
a  defense  in  a  criminal  prosecution  unless  it 
appears  that  the  propensity  existed  with  such 
violence  as  to  subject  the  intellect,  control  the 
will,  and  render  it  impossible  for  the  party  to 
do  otherwise  than  yield.1*1 

Degree  of  crime  as  affected  by  insanity. 

Under  the  modern  rule  on  the  subject  of 
insanity  as  a  defense  to  homicide  or  other 
crime,  there  is  not  deemed  to  be  any  condition 
intermediate  between  sanity  and  insanity  which 
will  mitigate  crime  without  excusing  it.1** 
And  where  a  person  committing  a  homicide 
was  conscious  of  what  he  was  doing,  and  cap- 
able of  distinguishing  between  right  and 
wrong,  and  premeditated  the  commission  of 
the  act,  he  is  guilty  of  murder  in  the  first  de- 
gree, though  he  was  deranged.1**    Nor  can  a 

114  State  v.  Bundy.  24  S.  C.  439,  58  Am.  Rep. 
263;  Green  v.  State  and  Schwartz  v.  State,  supra; 
Cole's  Trial.  7  Abb.  Pr.  N.  S.  321;  United  States 
t.  Faulkner.  35  Fed.  730;  R.  v.  Barton,  3  Cox,  C. 
C.  275. 

118  Smith  v.  Com.  1  Duv.  224;  Scott  v.  Com.  4 
Met.  (Ky.)  227,  83  Am.  Dec.  461;  St.  Louis  Mut 
L.  Ins.  Co.  v.  Graves.  6  Bush.  268. 

118  Anderson  v.  State,  43  Conn.  514,  21  Am. 
Ren.  669. 

117  Com.  v.  Moslcr,  4  Pa.   264;  Coyle  v.  Com. 
100  Pa.  573.  45  Am.  Rep.  397. 
Ill  Com.  v.  Moslcr,  supra. 
119  Scott  v.  Com.  supra. 

1«0  Coyle  v.  Com.  and  Com.  y.  Moslcr.  supra. 

181  Scott  v.  Com.  supra;  Com.  v.  Werling,  164 
Pa.  559.  30  Atl.  406;  Ortwein  v.  Com.  76  Pa.  418. 
18  Am.  Rep.  420.  1  Am.  Crim.  Rep.  297. 

H»Sage  v.  Stale.  91  Ind.  141;  United  States  v. 
Lee.  4  Mackey.  489.  54  Am.  Rep.  293;  State  v. 
Kotovsky.  11  Mo.  App.  584;  Siadram  v.  People,  1 

N-WNeVlin«  ^Cort  98  P..  323. 


conviction  of  a  lower  degree  of  crime  be  had 
on  the  theory  that  the  defendant's  mind  was 
unsound  to  a  degree  rendering  him  incapable 
of  deliberation,  where  he  knew  the  nature  of 
the  act.1**  And  insanity  cannot  reduce  homi- 
cide from  murder  to  manslaughter  unless  the 
provocation  was  such  at  least  as  would  stir  the 
resentment  of  a  reasonable  man.1*8  Evidence 
of  insanity  is  admissible  in  such  cases,  how- 
ever, to  show  the  absence  of  any  deliberate  or 
premediated  design.1**  And  an  instruction  in 
a  prosecution  for  homicide,  that,  if  the  ac- 
cused was  insane  at  the  time  of  the  act,  the 
jury  must  declare  him  not  guilty,  without  ref- 
erence to  the  degree  of  insanity,  is  too  broad, 
and  cannot  be  sustained.1*7  One  who  killed 
another  when  his  mind  was  so  far  impaired  as 
to  render  him  incapable  of  deliberate,  pre- 
meditated murder,  but  who  was  not  totally  ir- 
responsible by  reason  of  his  insanity,  should 
be  convicted  of  murder  in  the  second  degree 
only.1**  And  evidence  of  excitement  and  ab- 
normal sensitiveness  resulting  from  sunstroke 
and  a  fall,  and  other  accidents,  though  not 
sufficient  to  establish  irresponsibility,  is  suffi- 
cient to  reduce  the  homicide  from  murder  in 
the  first,  to  murder  in  the  second,  degree.1** 

"In  jurisdictions  in  which  irresistible  im- 
pulse, the  mind  being  sane,  is  regarded  as  no 
defense  to  a  homicide  or  other  crime,  violent 
passion  is  still  to  be  taken  into  account  as  a 
mitigating  element,  and  the  peculiar  tempera- 
ment of  the  offender  is  to  be  gauged  for  the 
purpose  of  estimating  whether  the  provocation 
was  such  as  would  create  hot  blood,  and  wheth- 
er there  was  adequate  cooling  time.  A  sane 
person  may,  from  epilepsy,  or  from  prior  in- 
sanity, or  from  nervous  or  physical  derange- 
ment, or  from  hereditary  taint,  be  peculiarly 
susceptible  to  excitement.  And  as  the  law 
treats  assaults  committed  in  hot  blood  as  of  a 
lower  grade  than  those  committed  deliberately, 
this  excitability  may  properly  be  considered  in 
determining  whether  the  blood  at  the  time  was 
hot  Hence,  epileptic,  nervous,  and  cerebral 
diseases,  and  hereditary  tendencies  may  be  put 
in  evidence  to  lower  the  grade  of  the  offense, 
though  they  do  not  amount  to  insanity.  This 
is  but  following  the  authorities  which  declare 
that  drunkenness,  though  no  defense  to  crime, 
may  be  used  to  show  that  an  assault  was  not 
deliberate."  1M 

1S4  State  v.  Kotovsky,  supra;  Jarvis  v.  State.  70 
Ark.  613.  67  S.  W.  76;  Osbura  v.  State,  164  Ind. 
262,  73  N.  E.  601;  Com.  v.  Barner,  199  Pa.  335,  49 
Atl.  60;  Cornell  v.  State,  104  Wis.  527,  80  N.  W. 
745. 

USHorton  v.  United  States.  15  App.  D.  C.  310; 
People  v.  Hurtado,  63  Cal.  288. 

126  Sindram  v.  People  and  Sage  v.  State,  supra: 
Hempton  v.  State.  Ill  Wis.  127,  86  N.  W.  596.  12 
Am.  Crim.  Rep.  657;  Youtsey  v.  United  States. 
38  C.  C.  A.  562.  97  Fed.  937. 

1*7  People  v.  Best.  39  Cat  690. 

lt«  Anderson  v.  State.  43  Conn.  514,  21  Am.  Rep. 
669:  Cottell  v.  State.  12  Ohio  C  C.  467;  Pistorius 
v.  Com.  84  Pa.  158.  2  Am.  Crim.  Rep.  284;  Boren 
v.  State,  32  Tex.  Crim.  Rep.  637.  25  S.  W.  775;  Con- 
Ira.  Jarvis  v.  State,  supra;  Com.  v.  Hollinger.  190 
Pa.   155,  42  Atl.   S48;  Com.  v.   Barner,  Supra. 

1S9  People  v.  Conroy,  33  Hun,  1 19. 
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Relative  functions  of  court  and  jury  as  to 
defense  of  insanity. 

There  has  been  a  variety  of  theories  on  the 
question  whether  the  definition  and  existence 
of  insanity  which  will  excuse  crime  is  a  ques- 
tion of  law  for  the  court,  or  of  fact  for  the 
jury,  and  there  are  cases  which  seem  to  hold 
that  all  the  questions  connected  with  the  ques- 
tion of  insanity  as  a  defense  for  crime  are  ques- 
tions of  fact.141  And  it  has  been  claimed  that 
the  opinion  of  experts  in  the  matter  of  insan- 
ity is  the  only  reliable  test  of  the  existence  of 
insanity.    It  is  to  be  observed,  however,  that 
the  question  of  guilt  or  innocence  does  not 
depend  upon  the  question  of  sanity  or  insanity, 
but  upon  that  of  responsibility  or  irresponsi- 
bility; and  one  may  be  innocent  to  some  de- 
gree, and  yet  not  irresponsible  to  the  law  for 
his  acts.18*   Criminal  responsibility  is  neces- 
sarily, therefore,  a  question  of  law,  though 
complicated  probably  in  all  cases  more  or 
less  by  questions  of  fact;  and  the  practice 
of  dividing  the  functions  between  the  court 
and  jury  in  each  particular  case,  according 
to    its    own    facts,    is    gaining    strength ; 
and   the   rule   seemingly   supported   by  the 
preponderance  of  modern  authority  is  that 
the    question    as    to    how    much  intellect, 
understanding,    judgment,    and  comprehen- 
sion   a    man    must    have    to    make  him 
amenable  to  the  law  with  respect  to  a  crim- 
inal act  is  one  of  law  for  the  court.1"  And 
the  sanity  of  a  person  who  pleads  guilty  is 
an  issue  for  the  court,  and  is  required  to 
be  shown  before  he  can  be  convicted,  and 
evidence  of  such  sanity  should  be  introduced 
at  the  time  of  the  plea.1*4    But  the  question 
of  the  existence  of  such  insanity  as  will  ex- 
cuse the  crime  in  question,  where  the  com- 
mission of  the  criminal  act  is  established,  is 
one  of  fact  for  the  jury,1"  under  proper  in- 
structions,1'8 to  be  submitted  to  and  deter- 
mined by  it  like  any  other  fact  in  the  case.1*7 
And  it  is  a  question  for  the  jury  to  determine 
whether  the  mental  condition  of  the  accused 
was  such  that  he  was  incapable  of  a  specific 
intent  to  take  life;1"  and  the  weight  and  suf- 
ficiency of  evidence  to  establish  the  defense 
of  insanity  are  questions  exclusively  for  the 

111  See  State  v.  Pike,  49  N.  H.  399,  6  Am.  Rep. 
533;  State  y.  Jones.  50  N.  II.  369,  9  Am.  Rep. 
242;  Stevens  v.  State,  31  Ind.  485.  99  Am.  Dec 
634. 

181  People  v.  Webster.  59  Hun.  398.  13  N.  Y. 
Supp.  414;  State       Jones,  supra. 

188  People  v.  Waltz,  50  How.  Pr.  204;  People  v. 
Holmes,  111  Mich.  364.  69  N.  W.  501. 

184  Burton  v.  State.  33  Tex.  Crim.  Rep.  138,  25 
S.  W.  782. 

IIS  Jamison  v.  People,  14S  III.  357,  34  N.  E. 
486;  Plake  v.  State.  121  Ind.  433.  16  Am.  St.  Rep. 
408,  23  N.  E.  273;  State  v.  Gcier.  Ill  Iowa,  706, 
83  N.  W.  718;  State  v.  Holme.  54  Mo.  153;  State 
v.  Pike,  supra;  People  v.  Pine.  2  Barb.  566;  State 
v.  Stark.  1  Strobb,  L.  479;  Clark  State.  8  Tex. 
App.  350. 

138  People  v.  Pine,  supra;  Aszman  State,  123 
Ind.  347  24  N.  E.  123.  8  L.R.A.  33;  Stale  v. 
Oeier  and  People  v.  Holmes,  supra. 

117  State  ▼.   Holme,  supra. 

IM  United  States  v.   King.  34   Fed.  302;  Dejar- 
nette  v.  Com.  75  Va.  867. 


jury,1**  and  the  verdict  or  finding  will  not 
be  disturbed  where  the  evidence  as  to  insanity 
was  conflicting.i«»  It  is  not  improper  for  the 
court  to  tell  the  jury  that  the  defense  of  in- 
sanity should  be  examined  with  caution.1*1 

Likewise,  the  rule  that  the  question  as  to 
how  much  intellect  one  must  have  to  make 
him  amenable  to  the  criminal  law  is  one  for 
the  court,  and  that  the  existence  of  insanity 
which  will  excuse  crime  is  a  question  of  fact 
for  the  j  ury,  applies  to  temporary  or  periodical 
insanity.1**   But  it  is  a  question  for  the  jury 
whether  the  accused  in  a  criminal  prosecution 
labored  under  the  influence  of  a  delusion  which 
rendered  his  mind  insensible  to  the  nature  of 
his  act;1"  and  whether  or  not  a  criminal  act 
was  done  by  a  person  subject  to  temporary  or 
recurrent  insanity,  during  a  fit  of  madness,  is 
a  question  for  the  jury.1**    So,  all  symptoms 
of  delusion  or  mental  disease  are  matters  of 
fact  for  the  jury,1*6  and  so  are  questions  as  to 
the  existence  and  effect  on  the  mind  of  insan- 
ity which  subverts  the  freedom  of  the  will, 
and  destroys  the  power  of  the  victim  to  choose 
between  right  and  wrong,  though  he  may  be 
ii?    P<irceive    the    difference  between 
them.1*6    And  where  insanity  is  alleged  as  a 
defense  in  a  homicide  case,  the  question  as  to 
whether  the  accused  was  guilty  of  murder  in 
the  first  or  second  degree  should  be  submitted 
to  the  jury,  as  well  as  the  question  whether 
or  .not  he  was  innocent.1** 

Proof  to  establish  insanity  conclusive. 

Positive  and  direct  testimony  is  not  required 
to  establish  insanity  as  a  defense;1**  nor  is 
proof  of  specific  acts  of  derangement.1**  And 
one  may  be  acquitted  on  the  ground  of  in- 
sanity though  he  objected  to  that  defense,  and 
asserted  that  he  was  not  insane,  and  called 
witnesses  to  establish  his  sanity,  where  the 
whole  evidence  justifies  a  finding  of  insan- 
ity. i*°  And  a  conviction  will  not  be  set  aside 
on  appeal  because  the  evidence  of  insanity 
was  affirmative,  while  that  of  sanity  was  nega- 
tive."1 The  defendant's  own  testimony,  how- 
ever,  that  he  did  not  know  his  act  was  wrong 

II*  Brown  v.  Com.  14  Bush,  398;  Sharp  v.  Sute 
161  Ind .288.  68  N.  E.  286;  State  'v.  Scot* 49  hL 

£r!a    721  2?U  10  Am*  Crim-  Rep    S85>  * 

140  Williams  v.  State,  50  Ark.  511.  9  S.  W  5- 
Jamison  v.  People  supra;  State  v.  Dreher,  137  Mo! 
11,  38  S.  W.  567;  Boren  v.  State.  32  Tex  Trim 
Rep.  637.  25  S.  W.  775. 

141  People  v.  Kloss.  115  Cal.  567.  47  Pac.  459; 
Sanders  v.  State.  94  Ind.  147:  People  v  De  Graff 
1  Wheeler.  C.  t  203;  State  vT^arry  11  N  D 
428.  92  N.  W.  809.  °' 

148  Cunningham  ».  State,  S6  Miss.  269    31  Am 
ReA.  i60:.  R;       Richard!,•  1  Fost  &  F.  87. 

Ml  Bowler's    Case.     1     Collinson,     Lunacy  673- 

G7£V-  Sto'Vl?  Ind-  277 >  20  N-  E   2^*  725  ' 
.  ?'  v-  Richards,  supra. 
1*5  State  v.  Hundley,  46  Mo.  414. 

ioi  f  *?°M.eY-  §,aIe'  *l  Al«-  S77>  6°  Am.  Rep. 
Jones.' .Sra.854'   '  ^   266>   S-l.  T 

w2iu,e.  v-  Wn>h*.  134  Mo.  404,  35  S.  W  1145 
}}*  P«>ple  v.  Trfpler.  1  Wheeler,  C.  C .  48 
a  n    n  «•  Pea^'  9  c,r-  *  P-  W7;  State  v.  Rei- 
i*i  I  Itou!,,•  (DtP  47°-  14  All.  550 
UlRinkmrd  t.   State.   157   Ind.   534.  62  N.  E. 
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or  criminal,  is  not  sufficient  to  establish  idiocy 
or  lunacy,***  especially  where  he  testifies  to 
a  state  of  facts  inconsistent  with  such  con- 
clusion.14* It  is  the  province  of  the  jury  to 
weigh  and  consider  the  evidence  of  insanity 
in  all  its  bearings.1*4 

Evidence  tending  to  prove  that  the  accused 
in  a  criminal  prosecution  was  insane  at  some 
period,  either  before  or  after  the  commission 
of  the  criminal  act,  is  to  be  considered  and 
weighed  in  connection  with  the  acts  of  the 
party  tending  to  establish  the  fact  of  insan- 
ity;"* but  proof  of  independent  acts  or  cir- 
cumstances subseauent  to  the  commission  of 
the  crime  is  not  alone  sufficient  to  establish 
insanity  at  the  time  of  its  commission.14*  And 
a  reversal  on  the  ground  of  the  exclusion  of 
evidence  of  subsequent  acts  is  not  warranted 
unless  it  appears  that  they  had  some  special 
significance,  indicating  mental  disease.1*7  And 
a  new  trial  will  not  be  ordered  on  the  ground 
that  the  verdict  was  against  the  evidence  where 
there  was  little,  if  any,  testimony  tending  to 
show  insanity  up  to  the  time  of  the  offense, 
upon  evidence  as  to  the  conduct  of  the  ac- 
cused after  confinement,  it  appearing  by  the 
testimony  of  intimate  acquaintances  that  he 
was  a  person  of  ordinary  intelligence. 1S*  And 
the  court  cannot  act  upon  evidence  furnished 
by  the  present  condition  of  the  defendant  on 
an  appeal  from  a  judgment  of  conviction,  and 
upon  that  ground  reverse  a  judgment  other- 
wise legal,  where  his  insanity  has  increased 
and  developed  since  the  trial.1**  Likewise, 
sanity  shortly  before  and  shortly  after  the 
act  in  question  is  strong  evidence  of  sanity  at 
the  time  it  was  committed,  which  can  only  be 
rebutted  by  showing  frenzy  or  madness  at 
the  very  time  of  the  act,  with  reference  to 
it.1**  And  a  minute  recollection  on  the  part 
of  the  accused  of  all  the  circumstances  and  de- 
tails of  the  act  a  long  time  afterwards  is 
strong  evidence  of  his  sanity  at  the  time.1*1 

So,  the  atrocious  or  terrible  nature  of  the 
crime,  or  its  enormity,  is  not  evidence  of  the 
insanity  of  the  perpetrator;1**  nor  is  the  fact 
that  the  act  was  committed  with  barbarity;1** 
or  that  the  act  was  of  an  unnatural  charac- 
ter.1**   And  insanity  cannot  be  inferred  in 

las  State  v.  Kluseman.  S3  Minn.  541,  55  N.  W. 
741;  Perry  t.  Sttte.  87  Ala.  30,  6  So.  425. 

158  Perry  v.   State,  supra. 

164  People  v.  Burgess.  153  N.  Y.  561,  47  N.  E. 
889 

166  Murphy  v.  Com.  92  Ky.  485,  18  S.  W.  163; 
People  Clendennin.  91  Cal.  35,  27  Pac  418; 
Armstrong  v.  State.  30  Fla.  170.  II  So.  618.  17 
L.R.A.  484;  Flanagan  v.  State.  103  Ga.  619.  30  S. 
E.  550.  11  Am.  Crim.  Rep.  525;  R.  v.  Southey,  4 
Post.  A  F.  864 

156  Murphy  v.   Com.  supra. 

157  State  v.  Lewis.  20  Nev.  333,  22  Pac  241,  8 
Am.  Crim.  Rep.  574. 

156  Phelps  Com.  17  Ky.  L.  Rep.  706,  32  S. 
W.  470. 

159  People  y.  Schmitt.  106  Cal.  48.  39  Pac.  204. 

160  Com.  v.  Wireback.  190  Pa.  138,  70  Am.  St. 
Rep.  625,  43  Atl.  542. 

161  Pienovi's  Case.  3  N.  Y.  City  Hall  Rec.  123; 
Ferrers'.  Case.  19  How.  St.  Tr.  947. 

IAS  Com.  y.  Buccieri.  153  Pa.  536,  26  Atl.  228; 
Singleton  State.  71  Miss.  782,  42  Am.  St  Rep. 
488   16  So.  295;  State  t.  Coleman.  20  S.  C-  441. 

168  State  v.  Stark.  1  Strobh.  L.  479;  United 
States  y.  Lee.  4  Mackey.  489.  54  Am.  Rep.  293. 

164  Ball's  Case.  2  N.  Y.  City  Hall  Rec.  85;  La- 
ros  y.  Com.  84  Pa.  200. 


a  prosecution  for  crime  merely  from  the  odd- 
ness  of  the  deed,  or  the  daring  manner  in 
which  it  was  committed.1**  The  enormity  of 
the  crime,  however,  may  be  considered  with 
other  evidence  in  determining  whether  or  not 
the  accused  was  sane.1**  And  while  the  homi- 
cide or  other  criminal  act  cannot  be  regarded 
as  proof  in  itself  of  insanity,  it  is  proper 
to  examine  it  with  all  its  attendant  circum- 
stances to  determine  whether  it  is  most  con- 
sistent with  real  or  feigned  insanity.1*7 

Likewise,  the  mere  fact  that  no  motive  for 
the  homicide  appears  is  not  in  itself  sufficient 
to  establish  the  insanity  of  the  perpetrator. 1M 
And  the  same  rule  applies  to  the  fact  that  there 
was  little  or  no  provocation.1**  But  the  pres- 
ence or  absence  of  a  motive  is  a  proper  sub- 
ject for  consideration  upon  the  question  wheth- 
er or  not  the  accused  was  sane.170  And  mo- 
tives for  the  crime,  clearly  shown,  are  strong 
evidence  of  sanity.171 

The  fact  that  a  person  is  unable  to  discrim- 
inate between  right  and  wrong  so  as  to  be 
criminally  responsible  is  best  ascertained  by 
the  acts  and  conduct  of  the  individual  him- 
self;17* and  they  are  usually  of  more  value 
than  the  opinions  of  witnesses,  however  learn- 
ed or  experienced  they  may  be.17*  Acts,  dec- 
larations, and  conduct  evidencing  an  aberration 
of  mind  may  be  sufficient  to  establish  irre- 
sponsibility.174 And  any  change  in  one's  acts 
and  conduct,  and  its  extent  and  cause,  and  all 
other  such  circumstances,  exhibited  at  or  about 
the  date  of  the  crime,  and  previous  thereto, 
are  to  be  considered,  and  are  entitled  to  more 
or  less  weight,  according  to  their  nature  and 
their  proximity  to  the  act  in  question;17*  and 
a  man's  general  habits  constitute  better  evi- 
dence than  particular  acts.17*  The  conceal- 
ment of  the  crime  and  an  endeavor  to  escape 
tend  to  show  a  knowledge  of  the  nature  of 
the  offense,  and  ability  to  discriminate  be- 
tween right  and  wrong.177  And  evidence  of 
preparation  for  the  crime,  and  its  commission 
pursuant  to  such  preparation,  shows  criminal 
responsibility.17*  Likewise,  the  conduct  of  the 

165  Com.  v.  Farkin.  2  Clark  (Pa)  208. 

166  Com.  v.  Buccieri,  153  Pa.  535.  26  Atl.  228. 

167  People  y.  Lake.  2  Park.  Crim.  Rep.  215;  Beas- 
ley  v.  State.  50  Ala.  149,  20  Am.  Rep.  292:  Bin- 
yon  v.  United  States.  4  Ind.  Terr.  642.  76  S.  W. 
265. 

lit  Com.  v.  M osier,  4  Pa.  264 ;  Carter  v.  State, 
12  Tex.  500,  62  Am.  Dec.  539;  R.  v.  Dixon,  11  Cox, 
C.  C.  341. 

169  State  v.  Schaefer,  116  Mo.  96,  22  S.  W.  447. 

170  Com.  v.  Buccieri,  supra;  People  v.  Barber.  115 
N.  Y.  475.  22  N.  E.  182;  Keller  v.  State.  12  Wyo. 
49.  73  Pac.  556. 

171  Shaw  v.  State,  32  Tex.  Crim.  Rep.  155.  22  S. 
W  588 

178  United  States  v.  Shults.  6  McLean.  121,  Fed. 
Cas.  No.  16.286. 

178  State  v.    Thomas.   Houst.   Crim.   Rep.  (Del.) 

sat. 

174  State  v.   Brinyea.   5   Ala.  241. 

178  Cole's  Trial.  7  Abb.  Pr.  N.  S.  321;  Massen- 
gale  v.  State.  24  Tex.  App.  181.  5  S.  W.  650.  6  S. 
W.  3S. 

178  Snook  y.  Watts.  11  Bcav.  105;  State  v.  Dre- 
her.  137  Mo.  11.  38  S.  W.  567. 

177  United  States  v.  Shults.  supra;  Lee  v.  State, 
116  Ga.  563.  42  S.  E.  759. 

176  State  v.  O'Neil.  51  Kan.  651.  33  Pac  287, 
24  L.R.A.  55S;  Lee  v.  State.  116  Ga.  563.  42  S.  E. 
759. 
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family  of  the  person  committing  a  crime  may 
be  considered  on  the  question  of  his  sanity, 
and  evidence  that  he  had  previously  been  to- 
tally deranged,  and  that  they  had  treated  him 
as  an  insane  person,  is  of  considerable  weight 
on  the  question  of  his  insanity.179  So,  an  at- 
tempt to  commit  suicide  is  not  of  itself  evi- 
dence of  insanity,  but  is  to  be  considered  to- 
gether with  the  other  acts  and  circumstances 
bearing  on  the  question.1*0  But  mere  eccen- 
tricity does  not  show  insanity  which  will  op- 
erate as  an  excuse  for  crime.1*1  And  an  ir- 
ritable temper  and  excitable  disposition  do  not 
show  insanity  which  will  confer  irresponsibil- 
ity ;1S*  nor  do  suspicions  of  danger  and  ap- 
parent melancholy  and  peculiar  deportment 
generally.1**  And  a  mere  hallucination  is  not 
of  itself  evidence  of  insanity,  though  the  in- 
ability to  correct  it  may  be.1*4  And  proof 
that  the  accused  was  illiterate,  ignorant,  and 
passionate  does  not  justify  an  instruction  as 
to  insanity,  and  the  admission  of  evidence  of 
weak-mindedness;1**  nor  does  the  fact  that 
a  person  was  deaf  and  dumb  from  infancy 
raise  a  presumption  of  idiocy.1**  And  the 
fact  that  a  person  was  a  fit  subject  for  treat- 
ment in  an  insane  hospital,  though  evidence, 
is  not  conclusive  of  criminal  irresponsibil- 
ity.1" 

So,  the  mere  fact  that  a  cause  existed  which 
might  produce  insanity  is  not  sufficient  to  es- 
tablish criminal  irresponsibility;1**  though  it 
is  sufficient  to  go  to  the  jury  with  a  definition 
of  insanity  in  its  legal  sense.1**  And  evidence 
that  the  accused  was  an  epileptic,  and  that  the 
tendency  of  that  disease  is  to  weaken  the  in- 
tellect and  sometimes  produce  total  insanity, 
is  not  sufficient  to  establish  irresponsibility, 
where  it  failed  to  show  that  it  had  impaired 
his  intellect  to  any  serious  extent.1*0  But  an 
instruction  that  the  fact  that  the  accused  had 
been  subject  to  epilepsy,  and  that  epilepsy 
tends  to  produce  insanity,  is  not  sufficient  to 
raise  a  reasonable  doubt  of  his  sanity,  is  erro- 
neous, as  tending  to  mislead  and  to  interfere 
with  the  province  of  the  jury  to  weigh  the 
evidence.1*1  And  a  defense  may  be  made  out 
upon  evidence  that  the  accused  was  suffering 
from  an  attack  of  epilepsy  at  the  time,  which 
rendered  him  unconscious,  and  capable  of  act- 

17»  Kinlock's  Case.  25  How.  St.  Tr.  891,  997. 

180  Coyle  v.  Com.  100  Pa.  573,  45  Am.  Rep.  397; 
People  v.  Owen*.  123  Cal.  482.  56  Pac.  251. 

Ill  United  States  v.  Young.  25  Fed.  710;  Com. 
v.  Meredith.  17  Phila.  90. 

182  Sin  dram  v.  People,  1  N.  Y.  Crim.  Rep.  448; 
Com.  v.  Cleary,  148  Pa.  26.  23  AtL  1110;  Hoover 
t.  State.  161  In. I.  348,  68  N.  E.  591. 

188  State  v.  Shippey.  10  Minn.  223,  Gil.  178, 
88  Am.  Dec.  70. 

184  Com  v.  Meredith,  supra. 

188  Fitzpatrick  ».  Com.  81  Ky.  357. 

186  State  v.  Howard.  118  Mo.  127,  24  S.  W.  41. 

117  Pflueger  v.  State.  46  Neb.  493.  64  N.  W.  1094; 
Meyer  v.  People.  1S6  III.  126.  40  N.  E.  490;  Good- 
win v.   State,  96  Ind.  550. 

181  Sawyer  v.  State.  35  Ind.  80 ;  State  v.  Gravt- 
otte.  22  La.  Ann.  587;  McAllister  v.  Territory,  1 
Wash.  Terr.  360;  Taylor  t.  United  States,  7  App. 
D.  C.  27. 

188  R.  v.  Law,  2  Foit.  ft  F.  836. 

190  Com.  t.  Bucderi.  supra;  Sute  v.  Haves.  16 
Mo.  App.  560;  People  y.  Burgess,  153  N.  Y.  561, 
47  N.  E.  889:  Lovegrove  v.  State,  31  Tex.  Crim. 
Rep.  491,  21  S.  W.  191. 

Itl  Guetig  y.  State.  63  Ind.  278,  3  Am.  Crim.  Rep. 


ing  only  automatically,  without  any  design  or 
purpose  of  committing  the  act.198 

Nor  is  proof  of  hereditary  insanity,  or  of 
a  taint  of  insanity  in  the  ancestors  or  family 
of  a  man,  sufficient  to  relieve  him  from  crim- 
inal responsibility,  in  the  absence  of  actual  in- 
sanity in  himself.1**  But  where  there  is  evi- 
dence directly  tending  to  prove  insanity  on 
the  part  of  the  accused,  proof  of  hereditary 
insanity  is  admissible  in  corroboration  there- 
of,104 and  as  an  additional  link  in  the  chain  of 
circumstances.1**  But  it  is  a  mere  circum- 
stance, and  before  any  inference  can  be  drawn 
from  it,  the  fact  of  insanity  of  the  ancestors 
must  be  clearly  established.198 

Conclusion. 

In  conclusion  it  may  be  said  that,  under  ex- 
isting systems  of  practice  of  criminal  law, 
though  the  accused  may  be  proved  beyond  a 
reasonable  doubt  to  have  done  the  killing  or 
other  act  charged,,  and  though  it  may  appear  to 
have  been  premeditated  and  with  malice  afore- 
thought, still,  if  insanity  incapacitating  him 
from  entertaining  the  criminal  intent  involved 
in  the  crime  is  proved,  an  clement  of  the  crime 
is  lacking,  and  the  verdict  must  be  "not  guilty." 
And  while  means  are  usually  provided  for  con- 
finement in  asylums  of  persons  found  "not 
guilty  because  insane,"  we  are  not  without 
demonstrative  proof  that  frequently  the  guilty 
escape,  and  persons  thus  confined  are  able  al- 
most to  monopolize  the  time  of  the  courts  in 
their  efforts  to  escape,  at  a  large  cost  to  the 
state.  This  would  be  corrected  under  the  sug- 
gested enactment  The  man  found  "guilty,  but 
insane,"  would  be  sentenced  and  confined,  and 
would  have  to  deal  with  the  governor  to  get 
out,  just  as  he  would  if  he  had  been  found 
"guilty"  without  the  "but  insane." 

It  would  seem  that  this  proposed  enactment 
would  be  also  of  marked  effect  in  the  way  of 
doing  away  with  sham  pleas  of  insanity.  There 
would  be  no  particular  incentive  to  plead  in- 
sanity if  the  culprit  knew  that  he  would  be 
confined  just  as  long,  that  his  facilities  for 
escape  would  be  no  greater,  and  that  he  would 
be  a  convicted  felon  in  the  one  case  as  well 
as  the  other.  And  if  a  man  shammed  insanity, 
and  procured  a  verdict  of  "guilty,  but  in- 
sane, confinement  with  lunatics  for  the  whole 
term  would  not  be  undeserved  punishment  un- 
der the  circumstances,  and  if  he  were  really 
insane  when  the  crime  was  committed,  and 
afterwards  recovered,  the  same  official  respon- 
sibility would  rest  on  the  governor  as  now 
rests  upon  him  with  reference  to  pardons; 
and  we  are  authorized  to  expect  that  any  gov- 
ernor so  called  upon  to  act  will  secure  expert 
assistance  in  which  he  has  confidence,  and  ar- 
rive at  a  correct  conclusion. 

192  People  v.  Barberi,  12  N.  Y.  Crim.  Rep.  89, 
47  N.  Y.  Supp.  168. 

193  Cole's  Trial,  supra;  Bradley  v.  State,  31  Ind. 
492:  State  v.  Cunningham,  72  N.  C.  469;  State  v. 
Kalb.  2  Ohio  Leg.  News,  364;  Guiteau's  Case,  10 
Fed.  161. 

184  State  v.  Cunningham.  72  N.  C.  469;  Com.  <r. 
Lutz.  10  Kulp.  234;  Guiteau's  Case,  supra;  R.  v. 
Vyse.  3  Fost.  ft  F.  247. 

195  State  v.  Cunningham,  supra. 

188  People  v.  Pine.  2  Barb.  566;  State  r.  ITockett. 
70  Iowa.  442.  30  It.  \V.  742. 
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DIFFICULT  but  ex- 
tremely effective  meth- 
od of  exposing  a  cer- 
tain kind  of  perjurer  is 
to  lead  him  gradually 
to  a  point  in  his  story, 
where — in  his  answer 
to  the  final  question 
"Which  ?" — he  will  have  to  choose  either 
one  or  the  other  of  the  only  two  explana- 
tions left  to  him,  either  of  which  would 
degrade  if  not  entirely  discredit  him  in 
the  eyes  of  the  jury. 

The  writer  once  heard  the  Honorable 
Joseph  H.  Choate  make  very  telling  use 
of  this  method  of  examination.  A  stock- 
broker was  being  sued  by  a  married 
woman  for  the  return  of  certain  bonds 
and  securities  in  the  broker's  possession, 
which  she  alleged  belonged  to  her.  Her 
husband  took  the  witness  stand  and 
swore  that  he  had  deposited  the  securi- 
ties with  the  stockbroker  as  collateral 
against  his  market  speculations,  but  that 
they  did  not  belong  to  him,  and  that  he 
was  acting  for  himself,  and  not  as  agent 
for  his  wife,  and  had  taken  her  securi- 
ties unknown  to  her. 

It  was  the  contention  of  Mr.  Choate 
that,  even  if  the  bonds  belonged  to  the 
wife,  she  had  either  consented  to  her 
husband's  use  of  the  bonds,  or  else  was 
a  partner  with  him  in  the  transaction. 
Both  of  these  contentions  were  denied 
under  oath  by  the  husband. 

"Mr.  Choate.  When  you  ventured  into 
the  realm  of  speculations  in  Wall  street, 
I  presume  you  contemplated  the  possi- 
bility of  the  market  going  against  you, 
did  you  not? 


"Witness.  Well,  no,  Mr.  Choate,  I 
went  into  Wall  street  to  make  money, 
not  to  lose  it. 

"Mr.  Choate.  Quite  so,  sir;  but  you 
will  admit,  will  you  not,  that  sometimes 
the  stock  market  goes  contrary  to  ex- 
pectations ? 

"Witness.  Oh,  yes,  I  suppose  it  does. 

"Mr.  Choate.  You  say  the  bonds  were 
not  your  own  property,  but  your  wife's  ? 

"Witness.   Yes,  sir. 

"Mr.  Choate.  And  you  say  that  she 
did  not  lend  them  to  you  for  purposes 
of  speculation,  or  even  know  you  had 
possession  of  them  ? 

"Witness.    Yes,  sir. 

"Mr.  Choate.  You  even  admit  that 
when  you  deposited  the  bonds  with  your 
broker  as  collateral  against  your  stock 
speculation,  you  did  not  acquaint  him 
with  the  fact  that  they  were  not  your 
own  property? 

"Witness.  I  did  not  mention  whose 
property  they  were,  sir. 

"Mr.  Choate  (in  his  inimitable  style). 
Well,  sir,  in  the  event  of  the  market 
going  against  you  and  your  collateral 
being  sold  to  meet  your  losses,  whom  did 
you  intend  to  cheat,  your  broker  or  your 
wife?" 

The  witness  could  give  no  satisfactory 
answer,  and  for  once  a  New  York  jury 
was  found  who  was  willing  to  give  a 
verdict  against  the  customer  and  in  fa- 
vor of  a  Wall  street  broker. 

In  the  great  majority  of  cases,  how- 
ever, the  most  skilful  efforts  of  the  cross- 
examiner  will  fail  to  lead  the  witness  in- 
to such  "traps"  as  these.  If  you  have 
accomplished  one  such  coup,  be  content 


561 


Digitized  by  Google 


562 


Case  and  Comment 


with  the  point  you  have  made;  do  not 
try  to  make  another  with  the  same  wit- 
ness; sit  down  and  let  the  witness  leave 
the  stand. 

But  let  us  suppose  you  are  examining 
a  witness  with  whom  no  such  climax  is 
possible.  Here  you  will  require  infinite 
patience  and  industry.  Try  to  show  that 
his  story  is  inconsistent  with  itself,  or 
with  other  known  facts  in  the  case,  or 
with  the  ordinary  experience  of  man- 
kind. There  is  a  wonderful  power  in 
persistence.  If  you  fail  in  one  quarter, 
abandon  it  and  try  something  else. 
There  is  surely  a  weak  spot  somewhere, 
if  the  story  is  perjured.  Frame  your 
questions  skilfully.  Ask  them  as  if  you 
wanted  a  certain  answer,  when  in  real- 
ity you  desire  just  the  opposite  one. 
"Hold  your  own  temper  while  you  lead 
the  witness  to  lose  his"  is  a  Golden  Rule 
on  all  such  occasions.  If  you  allow  the 
witness  a  chance  to  give  his  reasons  or 
explanations,  you  may  be  sure  they  will 
be  damaging  to  you,  not  to  him.  If 
you  can  succeed  in  tiring  out  the  wit- 
ness or  driving  him  to  the  point  of  sul- 
lenness,  you  have  produced  the  effect  of 
lying. 

But  it  is  not  intended  to  advocate  the 
practice  of  lengthy  cross-examinations, 
because  the  effect  of  them,  unless  the 
witness  is  broken  down,  is  to  lead  the 
jury  to  exaggerate  the  importance  of 
evidence  given  by  a  witness  who  requires 
so  much  cross-examination  in  the  at- 
tempt to  upset  him.  "During  the  Tich- 
borne  trial  for  perjury,  a  remarkable  man 
named  Luie  was  called  to  testify.  He 
was  a  shrewd  witness,  and  told  his  tale 
with  wonderful  precision  and  apparent 
accuracy.  That  it  was  untrue  there 
could  hardly  be  a  question,  but  that  it 
could  be  proved  untrue  was  extremely 
doubtful  and  an  almost  hopeless  task. 
It  was  an  improbable  story,  but  still 
was  not  an  absolutely  impossible  one. 
If  true,  however,  the  claimant  was  the 
veritable  Roger  Tichborne,  or  at  least 
the  probabilities  would  be  so  immensely 
in  favor  of  that  supposition  that  no  jury 
would  agree  in  finding  that  he  was  Ar- 
thur Orton.  His  manner  of  giving  his 
evidence  was  perfect.  After  the  trial 
one  of  the  jurors  was  asked  what  he 
thought  of  Luie's  evidence,  and  if  he 


ever  attached  any  importance  to  his  story. 
He  replied  that  at  the  close  of  the  evi- 
dence in  chief  he  thought  it  so  improb- 
able that  no  credence  could  be  given  to 
it.  But  after  Mr.  Hawkins  had  been  at 
him  for  a  day,  and  could  not  shake  him, 
I  began  to  think,  if  such  a  cross-examiner 
as  that  cannot  touch  him,  there  must  be 
something  in  what  he  says,  and  I  began 
to  waver.  I  could  not  understand  how 
it  was  that,  if  it  was  all  lies,  it  did  not 
break  down  under  such  able  counsel." 

The  presiding  judge,  whose  slightest 
word  is  weightier  than  the  eloquence  of 
counsel,  will  often  interrupt  an  aimless 
and  prolonged  cross-examination  with 

an  abrupt,  "Mr.   ,  I  think  we  are 

wasting  time,"  or,  "I  shall  not  allow  you 
to  pursue  that  subject  further,"  or,  "I 
cannot  see  the  object  of  this  examina- 
tion." This  is  a  setback  from  which 
only  the  most  experienced  advocate  can 
readily  recover.  Before  the  judge  spoke, 
the  jury,  perhaps,  were  already  a  little 
tired  and  inattentive  and  anxious  to  fin- 
ish the  case ;  they  were  just  in  the  mood 
to  agree  with  the  remark  of  his  Honor, 
and  the  "atmosphere  of  the  case,"  as  I 
have  always  termed  it,  was  fast  becom- 
ing unfavorable  to  the  delinquent  attor- 
ney's client.  How  important  a  part  in 
the  final  outcome  of  every  trial  this  at- 
mosphere of  the  case  usually  plays! 
Many  jurymen  lose  sight  of  the  parties 
to  the  litigation— our  clients — in  their 
absorption  over  the  conflict  of  wits  going 
on  between  their  respective  lawyers. 

It  is  in  criminal  prosecutions  where 
local  politics  are  involved,  that  the  jury 
system  is  perhaps  put  to  its  severest  test. 
The  ordinary  juryman  is  so  apt  to  be 
blinded  by  his  political  prejudices  that 
where  the  guilt  or  innocence  of  the  pris- 
oner at  the  bar  turns  upon  the  question 
as  to  whether  the  prisoner  did  or  did  not 
perform  some  act,  involving  a  supposed 
advantage  to  his  political  party,  the  jury 
is  apt  to  be  divided  upon  political  lines. 

About  ten  years  ago,  when  a  wave  of 
political  reform  was  sweeping  over  New 
York  city,  the  Good  Government  clubs 
caused  the  arrest  of  about  fifty  inspectors 
of  election  for  violations  of  the  election 
laws.  These  men  were  all  brought  up 
for  trial  in  the  supreme  court,  criminal 
term,  before  Mr.  Justice  Barrett.  The 
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prisoners  were  to  be  defended  by  various 
leading  trial  lawyers,  and  everything  de- 
pended upon  the  result  of  the  first  few 
cases  tried.  If  these  trials  resulted  in 
acquittals,  it  was  anticipated  that  there 
would  be  acquittals  all  along  the  line;  if 
the  first  offenders  put  on  trial  were  con- 
victed and  sentenced  to  severe  terms  in 
prison,  the  great  majority  of  the  others 
would  plead  guilty,  and  few  would  es- 
cape. 

At  that  time  the  county  of  New  York 
was  divided,  for  purposes  of  voting,  into 
1,067  election  districts,  and  on  an  aver- 
age 250  votes  were  cast  in  each  district. 
An  inspector  of  one  of  the  election  dis- 
tricts was  the  first  man  called  for  trial. 
The  charge  against  him  was  the  failure 
to  record  correctly  the  vote  cast  in  his 
district  for  the  Republican  candidate  for 
alderman.  In  this  particular  election  dis- 
trict there  had  been  167  ballots  cast, 
and  it  was  the  duty  of  the  inspectors  to 
count  them  and  return  the  result  of  their 
count  to  police  headquarters. 

At  the  trial  twelve  respectable  citizens 
took  the  witness  chair,  one  after  another, 
and  affirmed  that  they  lived  in  the  pris- 
oner's election  district,  and  had  all  cast 
their  ballots  on  election  day  for  the  Re- 
publican candidate.  The  official  count 
for  that  district,  signed  by  the  prisoner, 
was  then  put  in  evidence,  which  read : 
Democratic  votes,  167;  Republican,  0. 
There  were  a  number  of  witnesses  called 
by  the  defense  who  were  Democrats. 
The  case  began  to  take  on  a  political  as- 
pect, which  was  likely  to  result  in  a  di- 
vided jury  and  no  conviction,  since  it 
had  been  shown  that  the  prisoner  had  a 
most  excellent  reputation  and  had  never 
been  suspected  of  wrongdoing  before. 
Finally,  the  prisoner  himself  was  sworn 
in  his  own  behalf. 

It  was  the  attempt  of  the  cross-examin- 
er to  leave  the  witness  in  such  a  posi- 
tion before  the  jury  that  no  matter  what 
their  politics  might  be,  they  could  not 
avoid  convicting  him. 

There  were  but  five  questions  asked. 

Counsel.  You  have  told  us,  sir,  that 
you  have  a  wife  and  seven  children  de- 
pending upon  you  for  support.  I  pre- 
sume your  desire  is  not  to  be  obliged  to 
leave  them ;  is  it  not  ? 

Prisoner.   Most  assuredly,  sir. 


Counsel.  Apart  from  that  consider- 
ation, I  presume  you  have  no  particular 
desire  to  spend  a  term  of  years  in  Sing 
Sing  prison? 

Prisoner.   Certainly  not,  sir. 

Counsel.  Well,  you  have  heard  twelve 
respectable  citizens  take  the  witness  stand 
and  swear  they  voted  the  Republican 
ticket  in  your  district,  have  you  not? 

Prisoner.   Yes,  sir. 

Counsel  (pointing  to  the  jury).  And 
you  see  these  twelve  respectable  gentle- 
men sitting  here  ready  to  pass  judgment 
upon  the  question  of  your  liberty,  do  you 
not? 

Prisoner.   I  do,  sir. 

Counsel  (impressively,  but  quietly). 
Well,  now,  Mr.  ,  you  will  please  ex- 
plain to  these  twelve  gentlemen  (point- 
ing to  jury)  how  it  was  that  the  ballots 
cast  by  the  other  twelve  gentlemen  were 
not  counted  by  you,  and  then  you  can 
take  your  hat  and  walk  right  out  of  the 
court  room  a  free  man. 

The  witness  hesitated,  cast  down  his 
eyes,  but  made  no  answer,  and  counsel 
sat  down. 

Of  course  a  conviction  followed.  The 
prisoner  was  sentenced  to  five  years  in 
state  prison.  During  the  following  few 
days  nearly  thirty  defendants,  indicted 
for  similar  offenses,  pleaded  guilty,  and 
the  entire  work  of  the  court  was  com- 
pleted within  a  few  weeks.  There  was 
not  a  single  acquittal  or  disagreement. 

Occasionally,  when  sufficient  knowl' 
edge  of  facts  about  the  witness  or  about 
the  details  of  his  direct  testimony  can 
be  correctly  anticipated,  a  trap  may  be 
set  into  which  even  a  clever  witness,  as 
in  the  illustration  that  follows,  will  be 
likely  to  fall. 

During  the  lifetime  of  Dr.  A.  E.  Ran- 
ney  there  were  few  physicians  in  this 
country  who  were  so  frequently  seen 
on  the  witness  stand,  especially  in  dam- 
age suits.  So  expert  a  witness  had  he 
become  that  Chief  Justice  Van  Brunt, 
many  years  ago,  is  said  to  have  re- 
marked, "Any  lawyer  who  attempts  to 
cross-examine  Dr.  Ranney  is  a  fool."  A 
case  occurred  a  few  years  before  Dr. 
Ranney  died,  however,  where  a  failure 
to  cross-examine  would  have  been  tanta- 
mount to  a  confession  of  judgment,  and 
the  trial  lawyer  having  the  case  in  charge, 
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though  fully  aware  of  the  dangers,  was 
left  no  alternative,  and  as  so  often  hap- 
pens where  "fools  rush  in,"  made  one 
of  those  lucky  "bull's  eyes"  that  is  per- 
haps worth  recording. 

It  was  a  damage  case  brought  against 
the  city  by  a  lady  who,  on  her  way  from 
church  one  spring  morning,  had  tripped 
over  an  obscure  encumbrance  in  the 
street,  and  had,  in  consequence,  been 
practically  bedridden  for  the  three  years 
leading  up  to  the  day  of  trial.  She  was 
brought  into  the  court  room  in  a  chair, 
and  was  placed  in  front  of  the  jury,  a 
pallid,  pitiable  object,  surrounded  by  her 
women  friends,  who  acted  upon  this  oc- 
casion as  nurses,  constantly  bathing  her 
hands  and  face  with  ill-smelling  oint- 
ments, and  administering  restoratives, 
with  marked  effect  upon  the  jury. 

Her  counsel,  Ex-Chief  Justice  Noah 
Davis,  claimed  that  her  spine  had  been 
permanently  injured,  and  asked  the  jury 
for  $50,000  damages. 

It  appeared  that  Dr.  Ranney  had  been 
in  constant  attendance  upon  the  patient 
ever  since  the  day  of  her  accident.  He 
testified  that  he  had  visited  her  some 
three  hundred  times,  and  had  examined 
her  minutely  at  least  two  hundred  times 
in  order  to  make  up  his  mind  as  to  the 
absolutely  correct  diagnosis  of  her  case, 
which  he  was  now  thoroughly  satisfied 
was  one  of  genuine  disease  of  the  spinal 
marrow  itself.  Judge  Davis  asked  him 
a  few  preliminary  questions,  and  then 
gave  the  doctor  his  head  and  let  him 
"turn  to  the  jury  and  tell  them  all  about 
it."  Dr.  Ranney  spoke  uninterruptedly 
for  nearly  three  quarters  of  an  hour.  He 
described  in  detail  the  sufferings  of  his 
patient  since  she  had  been  under  his  care, 
his  efforts  to  relieve  her  pain,  the  hope- 
less nature  of  her  malady.  He  then  pro- 
ceeded in  a  most  impressive  way  to  pic- 
ture to  the  jury  the  gradual  and  relent- 
less progress  of  the  disease  as  it  assumed 
the  form  of  creeping  paralysis,  involv- 
ing the  destruction  of  one  organ  after 
another  until  death  became  a  blessed  re- 
lief. At  the  close  of  this  recital,  with- 
out a  question  more,  Judge  Davis  said  in 
a  calm  but  triumphant  tone,  "Do  you 
wish  to  cross-examine?" 

Now  the  point  in  dispute — there  was 


no  defense  on  the  merits — was  the  na- 
ture of  the  patient's  malady.  The  city's 
medical  witnesses  were  unanimous  that 
the  lady  had  not,  and  could  not  have, 
contracted  spinal  disease  from  the  slight 
injury  she  had  received.  They  styled  her 
complaint  as  "hysterical,"  existing  in  the 
patient's  mind  alone,  and  not  indicating 
nor  involving  a  single  diseased  organ; 
but  the  jury  evidently  all  believed  Dr. 
Ranney,  and  were  anxious  to  render  a 
verdict  on  his  testimony.  He  must  be 
cross-examined.  Absolute  failure  could 
be  no  worse  than  silence,  though  it  was 
evident  that,  along  expected  lines,  ques- 
tions relating  to  his  direct  evidence  would 
be  worse  than  useless.  Counsel  was  well 
aware  of  the  doctor's  reputed  fertility 
of  resource,  and  quickly  decided  upon 
his  tactics. 

The  cross-examiner  first  directed  his 
questions  toward  developing  before  the 
jury  the  fact  that  the  witness  had  been 
the  medical  expert  for  the  New  York, 
New  Haven,  and  Hartford  Railroad 
thirty-five  years,  for  the  New  York  Cen- 
tral Railroad,  forty  years,  for  the  New 
York  &  Harlem  River  Railroad  twenty 
years,  for  the  Erie  Railroad  fifteen  years, 
and  so  on  until  the  doctor  was  forced  to 
admit  that  he  was  so  much  in  court  as 
a  witness  in  defense  of  these  various 
railroads,  and  was  so  occupied  with  their 
affairs,  that  he  had  but  comparatively  lit- 
tle time  to  devote  to  his  reading  and 
private  practice. 

Counsel  (perfectly  quietly).  Are  you 
able  to  give  us,  Doctor,  the  name  of  any 
medical  authority  that  agrees  with  you 
when  you  say  that  the  particular  group 
of  symptoms  existing  in  this  case  points 
to  one  disease  and  one  only? 

Doctor.  "Oh,  yes,  Dr.  Erskine  agrees 
with  me. 

Counsel.  Who  is  Dr.  Erskine.  if  you 
please  ? 

Doctor  (with  a  patronizing  smile). 

Well,  Mr.   ,  Erskine  was  probably 

one  of  the  most  famous  surgeons  that 
England  has  ever  produced.  (There  was 
a  titter  in  the  audience  at  the  expense 
of  counsel.) 

Counsel.   What  book  has  he  written? 
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Doctor  (still  smiling).  He  has  writ- 
ten a  book  called  "Erskine  on  the  Spine," 
which  is  altogether  the  best-known  work 
on  the  subject.  (The  titter  among  the 
audience  grew  louder.) 

Counsel.  When  was  this  book  pub- 
lished? 

Doctor.  About  ten  years  ago. 

Counsel.  Well,  how  is  it  that  a  man 
whose  time  is  so  much  occupied  as  you 
have  told  us  yours  is  has  leisure  enough 
to  look  up  medical  authorities  to  see  if 
they  agree  with  him? 

Doctor  (fairly  beaming  on  counsel). 

Well,  Mr.   ,  to  tell  you  the  truth,  I 

have  often  heard  of  you,  and  I  half  sus- 
pected you  would  ask  me  some  such 
foolish  question;  so  this  morning  after 
my  breakfast,  and  before  starting  for 
court,  I  took  down  from  my  library  my 
copy  of  Erskine's  book,  and  found  that 
he  agreed  entirely  with  my  diagnosis  in 
this  case.  (  Loud  laughter  at  expense  of 
counsel,  in  which  the  jury  joined.) 

Counsel  (reaching  under  the  counsel 
table  and  taking  up  his  own  copy  of 
"Erskine  on  the  Spine,"  and  walking  de- 
liberately up  to  the  witness).  Won't 
you  be  good  enough  to  point  out  to  me 
where  Erskine  adopts  your  view  of  this 
case? 

Doctor  (embarrassed).  Oh,  I  can't 
do  it  now ;  it  is  a  very  thick  book. 

Counsel  (still  holding  out  the  book 
to  the  witness).  But  you  forget,  Doctor, 
that  thinking  I  might  ask  you  some  such 
foolish  question,  you  examined  your 
volume  of  Erskine  this  very  morning 
after  breakfast  and  before  coming  to 
court. 

Doctor  (becoming  more  embarrassed 
and  still  refusing  to  take  the  book).  I 
have  not  time  to  do  it  now. 


Counsel.  Time!  why  there  is  all  the 
time  in  the  world. 

Doctor  (No  answer). 

Counsel  and  witness  eye  each  other 
closely. 

Counsel  (sitting  down,  still  eying  wit- 
ness). I  am  sure  the  court  wili  allow 
me  to  suspend  my  examination  until  you 
shall  have  had  time  to  turn  to  the  place 
you  read  this  morning  in  that  book,  and 
can  reread  it  now  aloud  to  the  jury. 

Doctor  (No  answer). 

The  court  room  was  in  deathly  silence 
for  fully  three  minutes.  The  witness 
wouldn't  say  anything,  counsel  for  plain- 
tiff didn't  dare  to  say  anything,  and  coun- 
sel for  the  city  didn't  want  to  say  any- 
thing ;  he  saw  that  he  had  caught  the  wit- 
ness in  a  manifest  falsehood,  and  that 
the  doctor's  whole  testimony  was  dis- 
credited with  the  jury  unless  he  could 
open  to  the  paragraph  referred  to  which 
counsel  well  knew  did  not  exist  in  the 
whole  work  of  Erskine. 

At  the  expiration  of  a  few  minutes, 
Mr.  Justice  Barrett,  who  was  presiding 
at  the  trial,  turned  quietly  to  the  witness 
and  asked  him  if  he  desired  to  answer 
the  question,  and  upon  his  replying  that 
he  did  not  intend  to  answer  it  any  fur- 
ther than  he  had  already  done,  he  was 
excused  from  the  witness  stand  amid 
almost  breathless  silence  in  the  court 
room.  As  he  passed  from  the  witness 
chair  to  his  seat,  he  stopped  and  whis- 
pered into  the  ear  of  counsel,  "You  are 

the  est  most  impertinent  man  I  have 

ever  met." 

After  a  ten  days'  trial  the  jury  were 
unable  to  forget  the  collapse  of  the  plain- 
tiff's principal  witness,  and  failed  to 
agree  upon  a  verdict 
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Waste 

"TP HE  conservation  of  our  national  re- 
u  sources  is  a  growing  demand  of  the 
times.  We  have  been  prodigally  waste- 
ful of  nature's  bounties, — wasteful  in 
consumption,  wasteful  in  management, 
and  wasteful  of  ourselves. 

The  constant  trend  toward  the  centers 
of  population  has  drawn  from  the  agri- 
cultural districts  its  most  virile  stock  to 
seek  success,  and  generally  to  find  obliv- 
ion in  the  maelstrom  of  our  great  cities. 
Scientific  cultivation  of  the  soil  has  been 
neglected,  lands  have  been  impoverished 
and  wasted,  and  no  provision  made  to 
assure  an  adequate  food  supply  at  rea- 
sonable prices. 


Our  public  service  corporations  which 
minister  to  the  indispensable  wants  of 
the  community  have,  through  competi- 
tion and  mismanagement,  wasted  millions 
of  dollars,  and  too  often  furnished  infe- 
rior service  at  exorbitant  prices. 

The  high-geared  machine  of  twentieth 
century  civilization  has  made  such  tre- 
mendous drafts  upon  the  nervous  en- 
erg)'  of  men  and  women  that  we  have 
developed  among  us  weaknesses  and  dis- 
eases virtually  unknown  to  our  fathers. 
We  are  not  only  prodigal  in  this  respect, 
as  regards  the  present,  but  we  mortgage 
the  future  of  the  race  by  sending  children 
to  toil  in  mill  and  shop.  Insanity  is  said 
to  have  increased  100  per  cent  in  fifty 
years,  while  drugs  and  drunkenness  still 
scourge  humanity  like  a  pestilence.  If 
this  spendthrift  policy  continues  we  shall 
invite  national  disaster.  Improved  till- 
age, prudent  husbandry  of  the  national 
domain  and  resources,  control  of  cor- 
porations, uniform  excise  and  labor  laws, 
and  a  more  just  distribution  of  the  fruits 
of  industry  are  subjects  that  may  well 
engage  the  attention  of  our  lawmakers, 
Federal  and  state. 

Portrayal  of  Thought 

ET  is  claimed  that  it  will  soon  be  pos- 
sible to  watch  the  processes  of  thought 
on  the  moving  picture  screen.  By  new 
apparatus,  which  is  being  perfected,  the 
man  of  science  will  be  able  to  suggest  an 
idea  to  his  patient,  and  then  observe  the 
infinitesimal  changes  of  the  brain  tissues 
which  result  upon  thinking. 

Dr.  Max  Baff,  fellow  of  psychology 
at  Clark  University,  in  Worcester,  makes 
known  that  a  device  now  in  preparation, 
by  which  the  tiny  brain  cells  may  be 
magnified  500  times,  will  make  thought 
actually  visible  to  the  eye.  Light  will  be 
thrown  on  the  problems  of  crime  by  this 
new  achievement,  he  believes.  A  man's 
mental  power  may  be  measured  to  a 
nicety,  and  the  mystery  of  the  two  great 
extremes  in  the  mental  scale,  the  brain  of 
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the  genius  and  the  brain  of  the  fool,  will 
be  solved. 

"It  is  as  if  a  new  continent  had  been 
discovered,"  he  says.  "The  exact  place 
in  the  brain  area  where  thought  takes 
place  is  not  yet  known.  By  the  moving 
pictures  the  riddle  will  be  solved,  I  be- 
lieve. Once  we  study  the  movement  of 
the  brain  cells  magnified  500  times, 
we  will  be  able  to  gauge  the  capacity  of 
a  man's  mind,  and  whether  or  not  he  is 
fitted  for  the  work  he  is  doing.  By  these 
means  science  will  be  able  to  discriminate 
between  the  fit  and  the  unfit.  We  shall 
discover  the  criminal  who  commits  the 
crime  because  he  cannot  help  it,  and  on 
the  other  hand  we  shall  be  able  to  detect 
the  criminal  who  is  feigning  insanity,  for 
brain  storms,  in  that  they  are  a  definite 
mental  phenomenon,  may  be  photo- 
graphed." 


Time  cmd  Chance 

4<JTTIME  and  chance  happeneth  to  them 
all."  This  is  broadly  true  of  our 
laws  and  courts.  Our  jurisprudence 
is  not  a  fixed  quantity,  and  the  decisions 
of  our  tribunals  are  sometimes  altered  by 
unforeseen  contingencies.  A  change  in 
the  personnel  of  the  court  has  more  than 
once  been  responsible  for  a  change  in 
the  tenor  of  its  decisions. 

"The  judgment  now  about  to  be  giv- 
en," said  Justice  Jeremiah  Black  on  a 
certain  occasion,  "is  one  of  'death's  do- 
ings.' No  one  can  doubt  that  if  Judge 
Gibson  and  Judge  Coulter  had  lived,  the 
plaintiff  could  not  have  been  thus  de- 
prived of  his  property.  .  .  .  It  is  a 
melancholy  reflection  that  the  property 
of  a  citizen  should  be  held  by  a  tenure  so 
frail.  But  'new  lords,  new  laws,'  is  the 
order  of  the  day.  Hereafter,  if  any  man 
be  offered  a  title  which  the  Supreme 
Court  has  decided  to  be  good,  let  him  not 
buy  it  if  the  judges  who  made  the  deci- 
sion are  dead;  if  they  are  living  let  him 
get  an  insurance  on  their  lives,  for  'ye 
know  not  what  a  day  or  an  hour  may 
bring  forth.' " 

"The  majority  of  this  court,"  contin- 
ued Judge  Black,  "changes  once  every 
nine  years,  without  counting  the  chances 
of  death  and  resignation.    If  each  new 


set  of  judges  shall  consider  themselves 
at  liberty  to  overthrow  the  doctrines  of 
their  predecessors  our  system  of  juris- 
prudence (if  system  it  can  be  called) 
would  be  the  most  fickle,  uncertain,  and 
vicious  that  the  civilized  world  ever  saw. 
A  French  Constitution,  or  a  South  Amer- 
ican Republic,  or  a  Mexican  Administra- 
tion, would  be  an  immortal  thing  in  com- 
parison to  the  short-lived  principles  of 
Pennsylvania  law." 

It  is  a  happy  judicial  faculty  to  know 
when  resolutely  to  walk  the  ancient  ways, 
and  when  the  traditions  of  the  past  must 
be  modified  in  their  application  to  new 
conditions. 

The  theory  which  has  applied  always 
to  the  common  law  is  that  law  ought  to 
be  mobile,  and,  to  a  certain  extent,  fluctu- 
ating. It  ought  to  be  pre-eminently,  in  a 
democracy,  a  progressive  science.  The 
essential  rights  of  person  and  property 
are  always  the  same,  but  the  measures 
for  the  protection  of  those  rights  are  not 
always  the  same. 

We  live  in  a  new  world, — one  which 
is  yet  in  a  state  of  transition.  The  peo- 
ple demand  measures  for  the  cure  of 
economic  conditions  which  exist.  They 
are  taking  unto  themselves  greater  polit- 
ical power  than  they  have  ever  before 
dreamt  of  exercising.  They  are  bent 
upon  establishing  a  better  and  stronger 
democracy. 

The  courts  are  playing,  and  will  con- 
tinue to  play,  a  most  important  part  in 
this  movement.  The  process  of  reorgan- 
ization which  is  now  going  on  will  bring 
before  the  courts  many  new  questions, 
many  important  problems.  It  is  for 
those  who  interpret  the  law  to  be  broad 
as  well  as  learned,  wise  as  well  as  honest. 

James  Russell  Lowell  voiced  good  law 
as  well  as  good  verse  when  he  penned  the 
prophetic  lines: 

The  world  advances  and  in  time  outgrows 
The  laws  that  in  our  father's  day  were  best; 
And,  doubtless,  aft  er  us  some  purer  scheme 
Will  be  shaped  out  by  wiser  men  than  we, 
Made  wiser  by  the  steady  growth  of  truth. 
...   I  have  no  dread  of  what 
Is  called  for  by  the  instinct  of  mankind. 
Nor  think  I  that  God's  world  would  fall  apart 
Because  we  tear  a  parchment  more  or  less. 
Truth  is  eternal,  but  her  effluence, 
With  endless  change,  is  fitted  to  the  hour; 
Her  mirror  is  turned  forward,  to  reflect 
The  promise  of  the  future,  not  the  past. 
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The  Spreading  Referendum 

Aside  from  Switzerland,  writes  Mr. 
Frederick  Austin  Ogg,  in  the  Boston 
Evening  Transcript,  the  United  States  is 
the  only  nation  in  which  the  twin  prin- 
ciples of  initiative  and  referendum  have 
thus  far  been  carried  into  practice  on  any 
considerable  scale. 

Beginning  with  South  Dakota,  in  1898, 
nine  of  our  states  have  thus  far  estab- 
lished the  legislative  initiative  and  refer- 
endum in  one  or  another  form.  In  Utah 
the  measure  was  proposed  in  1899,  and 
voted  by  the  people  in  1900,  though  for 
the  lack  of  the  necessary  supplementary 
legislation  it  has  not  yet  been  put  in  op- 
eration.   In  Oregon  the  necessary  pro- 
posals were  made  in  1899  and  1901,  the 
adoption  took  place  in  1902,  and  the  va- 
lidity of  the  system  was  affirmed  in  a 
supreme  court  decision  of  1903.   In  Ne- 
vada the  principles  were  ratified  at  the 
general  election  of  1904,  though  here 
again,  by  reason  of  constitutional  tech- 
nicalities, they  are  still  inoperative.  In 
Missouri  similar  proposals  were  made  in 
1903,  resubmitted  (after  having  been 
voted  down)  in  1907,  and  adopted  in 
1908.   In  Montana  an  initiative  and  ref- 
erendum amendment  was  proposed  in 
1905,  adopted  in  1906,  and  given  the  nec- 
essary supplementary  legislation  in  1907. 
Delaware,  is  unique  in  being  the  only 
one  of  the  states  in  which  the  people  have 
never  had  an  opportunity  to  vote  imme- 
diately upon  even  a  constitution  or  a 
constitutional  amendment.  In  1905,  how- 
ever, the  legislature  submitted  to  the  vot- 
ers the  question  as  to  whether  there 
should  be  established  at  the  next  session 
a  system  of  advisory  initiative  and  ad- 


visory referendum.  By  a  vote  of  seven 
to  one  the  proposition  was  approved,  No- 
vember, 1906,  and  in  1907  the  referen- 
dum was  for  the  first  time  applied  in  a 
vote  upon  the  question  of  whether  or 
not  liquor  licenses  should  be  granted 
within  the  three  counties  of  the  state. 

At  its  session  of  1907  the  legislature  of 
Maine  adopted  an  elaborate  proposal  for 
a  constitutional  amendment  providing  for 
direct  popular  legislation,  and  at  the 
state  election  of  September,  1908,  the 
amendment  was  ratified  by  a  large  major- 
ity. July  4,  1908,  Oklahoma,  entered  the 
Union  with  a  Constitution  containing  un- 
usually elaborate  provisions  for  the  ini- 
tiative and  referendum,  this  being  the 
first  instance  in  which  the  system  has 
been  embodied  in  an  original  Constitu- 
tion.   In  North  Dakota  the  question  is 
pending.    An  amendment  was  proposed 
in  190/,  but  has  not  yet  reached  the 
point  of  submission  to  the  people,  al- 
though of  its  eventual  adoption  there  is 
very  little  doubt.  Of  the  two  states  now 
entering  the  Union,  one — New  Mexico- 
has  not  incorporated  the  initiative-refer- 
endum in  its  Constitution,  but  the  other — 
Arizona — is  practically  certain  to  do  so. 
Illinois  has  a  modified  form  of  the  initi- 
ative, established  in  1901  by  a  law  creat- 
ing the  so-called  "public  opinion"  system, 
under  which  25  per  cent  of  the  registered 
voters  of  any  incorporated  town,  village, 
city,  township,  county,  or  school  district 
may  compel  the  submission  of  any  local 
question  to  popular  vote,  and  10  per  cent 
of  the  registered  voters  of  the  state  may 
by  petition  secure  the  submission  of  a 
proposition  to  the  electorate  of  the  entire 
Commonwealth.   Texas  has  a  device  of 
a  somewhat  similar  sort. 


Among  the  New  Decisions 

Selrrted  adjudication*  of  our  courts  of  last  resort. 


Attachment — record  information — rights. 

— A  question  not  previously  presented 
to  the  courts  for  adjudication  was  con- 
sidered in  Jennings  v.  Lentz,  SO  Or. 
483,  93  Pac.  327,  29  L.R.A.(N.S.)  584, 
holding  that  information  by  one  having 
the  record  title  to  real  estate,  that  he  has 
conveyed  it  to  another,  together  with  a 
record  of  a  mortgage  on  the  property 
from  the  latter  to  him,  is  not  such  evi- 
dence that  the  latter  is  the  owner  of  the 
property  that  one  relying  upon  it  in  pur- 
chasing the  property  from  him  would  be 
regarded  as  a  bona  fide  purchaser;  and 
therefore  an  attaching  creditor  of  the  re- 
puted grantee,  who,  by  statute,  has  the 
status  of  such  purchaser,  acting  upon 
such  information,  acquires  no  right  to 
the  property  superior  to  that  conferred 
by  a  prior  unrecorded  deed,  which  such 
grantee  had  executed  and  delivered  to  a 
stranger. 

Bank — lost  check — duplicate — payment. 
— The  recent  South  Carolina  case  of 
Southern  Seating  &  C.  Co.  v.  First  Nat. 
Bank,  68  S.  E.  962,  holds  that  where 
presentation  of  a  check  makes  the  bank 
liable  therefor  to  the  holder,  one  who, 
after  giving  a  check,  signs  an  order  di- 
recting the  bank  to  pay  to  the  holder  the 
amount  of  such  check  if  it  is  still  unpaid, 
takes  the  risk  of  the  subsequent  presen- 
tation of  such  check,  and  the  bank  may 
be  required  to  pay  both  checks  if  the 
deposit  account  has  funds. 

The  decision  is  logical,  inasmuch  as 
the  drawer  has  it  in  his  power  to  require 
an  indemnity  bond;  and  this  position  is 
supported  by  the  few  existing  authorities 
upon  the  question,  which  are  collated  in 


a  note  appended  to  the  report  of  the  case 
in29L.R.A.(N.S.)  623. 

Bank — knowledge  of  officer — notice — 
individual  dealing. — The  knowledge  of  an 
officer  of  a  bank,  who  is  also  a  member 
of  its  discount  committee,  and  who  offers 
to  the  bank  a  note  which  he  had  secured 
by  fraud,  but  who  withdraws  from  the 
committee  meeting  while  the  question  of 
the  acceptance  of  the  note  is  under  con- 
sideration, is  held  in  Lilly  v.  Hamilton 
Bank,  178  Fed.  53,  not  imputable  to  the 
bank  so  as  to  prevent  its  enforcing  the 
note. 

As  appears  by  the  note  accompanying 
the  report  of  the  case  in  29  L.R.A.(N.S-) 
558,  a  well-recognized  exception  to  the 
general  rule  that  a  principal  is  charge- 
able with  the  knowledge  acquired  by  his 
agent  exists  where  the  officers  of  a  bank 
are  personally  interested  in  a  transaction 
to  which  the  bank  is  also  a  party  in  in- 
terest. The  reason  for  the  exception 
is  that  the  officer  will  not  be  presumed 
to  impart  knowledge  which  is  adverse  to 
his  own  interest.  Some  cases  do  not  rec- 
ognize the  exception  to  the  general  rule 
on  account  of  the  bank  officer's  interest, 
where  such  officer  is  the  sole  representa- 
tive of  the  bank  in  the  transaction,  and 
the  bank  is  held  chargeable  with  the 
agent's  knowledge,  although  it  is  person- 
ally interested.  Thus,  in  the  North  Da- 
kota case  of  Emerado  Farmers'  Eleva- 
tor Co.  v.  Farmers'  Bank,  127  N. 
W.  552,  29  L.R.A.(N.S.)  567,  it  is  de- 
cided that  in  case  the  cashier  of  a  bank- 
ing institution  who  has  the  entire  man- 
agement, control,  and  conduct  of  its  af- 
fairs, and  stands  as  sole  representative  of 
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the  bank  in  all  transactions  relating  to 
the  receipt  and  disbursement  of  the  funds 
of  depositors,  while  so  acting,  draws 
checks  of  an  elevator  company  of  which 
he  is  treasurer,  payable  to  the  bank,  pre- 
sents such  checks  as  treasurer  to  himself 
as  cashier,  takes  the  sum  of  money  paid 
over  thereon,  and  misappropriates  it,  the 
bank  for  which  he  is  acting  will  be  held 
to  knowledge  of  his  fraudulent  purpose 
at  the  time  of  presenting  the  checks,  and 
cannot  base  thereon  a  claim  of  liability 
in  its  favor  against  the  elevator  com- 
pany. 

Broker — procuring  loan — purchase  at  ju- 
dicial sale. —  Although  there  are  many  de- 
cisions on  the  general  question  whether 
an  agent  may  purchase  property  of  his 
principal  at  a  judicial  sale  which  he  was 
employed  to  prevent,  the  case  of  Clark 
v.  Delano,  205  Mass.  224,  91  N.  E.  299, 
29  L.R.A.(N.S.)  595,  holding  that  the 
fact  that  a  broker  is  employed  to  secure 
a  loan  to  pay  a  mortgage  does  not  pre- 
vent his  becoming  purchaser  at  the  fore- 
closure sale  in  case  he  fails  to  secure  the 
loan,  is  unique  in  its  facts,  and  seems  to 
be  without  any  exact  precedent. 

Carrier — lost  freight — act  of  God — bur* 
den  of  proof. — Whenever  a  carrier  seeks 
to  excuse  itself  for  loss  occurring  on  ac- 
count of  an  act  of  God  or  some  irresist- 
ible superhuman  cause,  it  is  held  in  Chi- 
cago, R.  I.  &  P.  R.  Co.  v.  Logan,  Snow  & 
Co.  23  Okla.  707,  105  Pac.  343,  that  the 
burden  of  proof  rests  upon  the  carrier. 
This  proposition  is  shown  by  the  note  ac- 
companying this  case  in  29  L.R.A.(N.S.) 
663,  to  state  the  well-settled  rule.  The 
only  conflict  of  authority  arises  when 
the  question  is :  Must  the  carrier  relying 
upon  such  a  defense  as  an  act  of  God  or 
vis  major  go  further,  and  affirmatively 
show  that  there  was  no  negligence  or 
want  of  due  care  on  its  part  but  for 
which  the  goods  would  not  have  been  in- 
jured  or  destroyed?  Upon  this  question 
the  decisions  are  conflicting,  though  the 
weight  of  authority  seems  to  support  the 
rule  that  it  is  incumbent  upon  the  car- 
rier to  show  that  it  used  due  diligence 
to  carry  the  goods  safely,  and  that  the 
act  of  God  or  the  vis  major  was  the  sole 
cause  of  the  loss. 


Carrier— ejection  of  passenger  from  sta- 
tion— liability. — A  railroad  company  is 
held  liable  in  the  Texas  case  of  Texas  M. 
R.  Co.  v.  Geraldon,  128  S.  W.  61 1,  for  in- 
jury to  a  woman  who  has  gone  to  its  de- 
pot to  take  passage  on  a  train,  by  the  act 
of  its  agent  in  turning  her  out  into  a 
storm,  with  notice  that  she  is  in  no  con- 
dition to  encounter  it,  although  the  rea- 
sonable time  fixed  by  the  company  for 
closing  the  building  has  arrived. 

From  the  note  appended  to  this  case  in 
29  L.R.A.(N.S.)  799,  it  appears  that 
while  there  are  but  few  decisions  in- 
volving this  particular  question,  it  would 
seem  that  a  general  rule  might  be  de- 
duced from  these  cases,  to  the  effect  that, 
if  a  passenger  is  detained  at  the  station 
through  any  cause  for  which  the  railroad 
company  itself  is  responsible,  then  the 
railroad  company  is  liable  for  any  in- 
juries received  by  reason  of  the  passen- 
ger being  turned  out;  but  if  the  person 
comes  to  the  station  merely  for  his  own 
convenience,  at  an  unreasonable  time  be- 
fore the  departure  of  the  train,  then  the 
company  may  enforce  its  rules,  and  turn 
the  passenger  out  without  incurring  lia- 
bility for  damages  received  in  conse- 
quence thereof. 

Citizenship — naturalization  —  alien  wife. 
— That  an  alien  wife  of  an  alien,  both 
of  whom  are  residing  in  this  country,  is 
not  entitled  to  naturalization,  is  held  in 
United  States  v.  Cohen,  —  C.  C.  A.  — , 
179  Fed.  834,  29  L.R.A.(N.S.)  829.  The 
question  has  apparently  been  considered 
in  but  two  previous  cases,  both  of  which 
support  the  position  taken  in  the  Cohen 
Case. 

Corporation  —  succeeding  partnership  — ■ 
liability  for  debts. —  Where  the  stock- 
holders of  a  corporation  formed  by  mem- 
bers of  a  pre-existing  partnership,  asso- 
ciation, or  firm  include  also  third  persons, 
the  decisions  seem  agreed  in  holding  that 
the  corporation,  in  the  absence  of  fraud 
or  express  agreement,  cannot  be  held  li- 
able for  the  partnership  debts.  Thus,  in 
Byrne  Hammer  Dry  Goods  v.  Willis- 
Dunn  Co.  23  S.  D.  221,  121  N.  W.  620, 
annotated  in  29  L.R.A.(N.S.)  589,  it  is 
held  that  a  corporation  which  continues 
the  business  of  an  insolvent  partnership 
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is  not,  in  the  absence  of  fraud,  liable  for 
its  debts,  where  it  is  organized  by  the  for- 
mer partners,  who  pay  for  their  stock  by 
insurance  money  collected  for  the  de- 
struction of  the  partnership  assets  by  fire, 
and  a  stranger,  who,  with  knowledge  of 
the  facts,  contributes  cash  equal  to  that  of 
each  partner,  each  contributor  taking  a 
pro  rata  share  of  stock  for  his  contribu- 
tion. 

Disorderly  house— official  sanction — lia- 
bility of  officer. — A  novel  question  was 
presented  in  the  Arkansas  case  of  State 
v.  Lismore,  126  S.  W.  855,  annotated  in 
29  L.R.A.(N.S-)  721,  which  holds  that 
members  of  a  city  council  who  pass  an 
ordinance  providing  for  the  licensing  of 
bawdyhouses  do  not  become  participants 
in  the  keeping  of  houses  kept  under  the 
resolution,  so  as  to  render  themselves  li- 
able to  punishment  as  such  keepers. 

Divorce— desertion — forcing  spouse  to 
leave  home. —  Whether  a  spouse  who 
forces  the  other  to  leave  home  thereby 
deserts  the  latter,  is  considered  in  the 
Florida  case  of  Hudson  v.  Hudson,  51 
So.  857,  annotated  in  29  L.R.A.(N.S.) 
614,  in  which  it  is  held,  in  a  suit  for  di- 
vorce upon  the  ground  of  wilful,  ob- 
stinate, and  continued  desertion,  for  the 
statutory  period,  that  it  is  immaterial 
which  of  the  married  parties  leaves  the 
marital  home,  the  one  who  intends  bring- 
ing the  cohabitation  to  an  end  commits 
the  desertion ;  that  the  party  who  drives 
the  other  away  is  the  "deserter,"  and  that 
a  wife  may  drive  her  husband  away. 

Domicil — distribution  of  estate — jurisdic- 
tion-— The  possibility  of  an  American 
citizen  acquiring  a  domicil  of  choice  in 
that  part  of  a  foreign  country  over  which, 
by  treaty,  the  United  States  is  permitted 
to  extend  its  own  law  so  far  as  the  prop- 
erty rights  of  its  citizens  are  concerned, 
was  considered  in  Mather  v.  Cunning- 
ham, 105  Me.  326,  74  Atl.  809,  holding 
that  a  domicil  of  testacy  or  intestacy 
may  be  established  by  a  citizen  of  one  of 
the  United  States  in  that  portion  of  China 
in  which,  by  treaty,  he  is  permitted  to  en- 
joy the  laws  of  the  United  States,  so  that 
in  case  of  his  death  his  estate  is  subject 


to  the  jurisdiction  of  the  consular  court 
there  located,  and  not  to  the  courts  of  the 
state  of  his  former  domicil. 

Dower — land  purchased  for  railroad 
gravel  pit.—  That  a  railroad  does  not  take 
land  purchased  for  a  gravel  pit  free  from 
the  right  of  the  grantor's  wife  to  dower, 
although  it  so  far  devotes  the  land  to 
public  use  as  to  secure  therefrom  ma- 
terials for  its  roadbed,  is  held  in  the 
Maine  case  of  McAllister  v.  Dexter  &  P. 
R.  Co.  76  Atl.  891,  which  is  accompanied 
in  29  L.R.A.(N.S.)  726,  by  a  note  set- 
ting forth  the  decisions  on  right  to  dow- 
er in  land  purchased  by  a  railroad  com- 
pany. 

Druggist — duty — care  required. — The 

ordinary  care  which  a  druggist  is  bound 
to  exercise  in  the  filling  of  prescriptions 
is  held  in  the  recent  Maine  case  of 
Tremblay  v.  Kimball,  77  Atl.  405,  to  be 
the  highest  possible  degree  of  prudence, 
thought  fulness,  and  diligence,  and  the 
employment  of  the  most  exact  and  reli- 
able safeguards  consistent  with  the  rea- 
sonable conduct  of  the  business,  in  order 
that  human  life  may  not  be  exposed  to 
the  danger  following  from  the  substitu- 
tion of  deadly  poisons  for  harmless  medi- 
cines. As  appears  by  the  note  appended  to 
this  case  in  29  L.R.A.(N.S.)  900,  there 
is  no  conflict  of  authority  as  to  the  duty 
required  of  a  druggist  in  his  dealings  with 
his  customers.  All  the  decisions  support 
the  principle  enunciated  in  Tremblay  v. 
Kimball,  that  while  the  law  requires  of 
a  druggist  only  reasonable  and  ordinary 
care  in  compounding  prescriptions,  in 
selling  medicines,  and  in  performing  the 
other  duties  of  his  profession,  such  care 
with  reference  to  him  means  the  highest 
degree  of  prudence,  thought  fulness,  and 
diligence,  and  is  proportioned  to  the  dan- 
ger involved ;  and  that  a  breach  of  such 
duty  would  be  negligence  rendering  him 
liable  for  injuries  resulting  therefrom. 

Evidence— —corporate  books — privacy. — 
It  is  determined  in  the  recent  Washing- 
ton case  of  Re  Bolster,  110  Pac.  547,  that 
the  officers  of  a  corporation  cannot  refuse 
to  produce  its  books  in  court  for  inspec- 
tion, in  response  to  a  subpoena  in  a  cause 
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in  which  the  matter  contained  in  them  is 
material,  on  the  theory  that  the  privacy 
with  which  its  business  is  carried  on  is  a 
trade  secret,  which  it  is  entitled  to  pro- 
tect from  the  inspection  of  strangers. 
This  decision  is  accompanied  in  29 
L.R.A.(N.S.)  716,  by  a  note  collating 
the  cases  upon  refusal  to  produce  books 
or  papers  in  response  to  subpoena,  upon 
the  ground  that  they  contain  private  mat- 
ter. 

Evidence — expert  testimony — predicating 
upon  opinions. — In  conformity  with  the 
general  rule  that  it  is  not  proper,  in  ask- 
ing hypothetical  questions,  to  incorporate 
in  them  the  opinions  of  other  expert  wit- 
nesses, for  the  reason  that  an  opinion  of 
a  witness  must  rest  upon  the  facts,  it  is 
held  in  the  Rhode  Island  case  of  Kearn- 
er  v.  Charles  S.  Tanner  Co.  76  Atl.  833, 
annotated  in  29  L.R.A.(N.S.)  537,  that 
hypothetial  questions  to  expert  witnesses 
cannot  be  predicated  upon  the  opinion 
of  witnesses  as  to  the  possible  cause  of 
an  explosion  in  a  starch  factory. 

Indemnity — insurance — physical  capacity 
— right  to  recover. — An  injury  which 
wholly  incapacitates  a  manual  laborer 
from  performing  any  and  every  kind  of 
business  which  he  is  able  to  do  or  cap- 
able of  engaging  in  is  held  in  the  Arkan- 
sas case  of  Industrial  Mut.  I.  Co.  v. 
Hawkins,  127  S.  W.  457,  29  L.R.A. 
(N.S.)  635,  to  be  within  the  terms  of 
a  policy  providing  an  indemnity  for  an 
injury  which  shall  wholly  disable  and 
prevent  him  from  prosecution  of  any  and 
every  kind  of  business,  although  the  in- 
jury would  not  prevent  his  doing  mental 
work  if  he  was  fitted  to  do  it. 

This  decision  is  in  accord  with  the 
great  weight  of  authority  as  set  forth 
in  the  note  in  38  L.R.A.  529,  on  what 
constitutes  disability  within  the  meaning 
of  accident  or  health  policies,  and  the 
supplemental  note  thereto  in  23  L.R.A. 
(N.S.)  352.  This  case  illustrates  clearly 
the  unjust  and  unreasonable  extent  to 
which  the  courts  would  be  required  to 
go  if  a  literal  construction  was  given  to 
the  language  used.  The  intention  of  the 
parties  in  making  the  contract  is  the 
question  of  importance  to  be  considered. 
It  clearly  never  was  within  the  contem- 


plation of  the  insured,  an  ignorant  day 
laborer,  when  he  entered  into  the  con- 
tract, that  he  should  not  be  entitled  to 
receive  benefits  providing  the  injury  re- 
ceived left  him  in  such  a  condition  that, 
upon  acquiring  an  education,  he  might 
follow  some  vocation  requiring  only  men- 
tal labor.  And  it  is  almost  equally  as 
clear  that  the  insurer  had  no  such  under- 
standing at  the  time  that  the  policy  was 
issued. 

Marriage — solemnization — person  under 
age. — The  decision  reached  in  the  recent 
New  Mexico  case  of  Territory  v.  Har- 
wood,  110  Pac.  556,  that  ignorance  by 
the  officiating  officer  that  the  parties 
married  by  him  were  under  age  consti- 
tutes no  defense  to  a  prosecution  for  un- 
lawfully uniting  them  in  marriage,  is 
supported  by  the  few  cases  which  have 
passed  upon  the  question,  as  appears  by 
the  note  appended  to  the  report  of  the 
Harwood  Case  in  29  L.R.A. (N.S.)  504. 

Master — act  of  chauffeur — disobedience 
of  orders. — The  responsibility  of  the  own- 
er of  an  automobile  for  the  negligence 
of  his  chauffeur  while  the  car  is  out  at 
the  direction  of  a  member  of  his  family, 
but  in  disobedience  to  the  owner's  orders, 
seems  to  have  been  considered  for  the 
first  time  in  Moon  v.  Matthews,  227  Pa. 
488,  76  Atl.  219,  29  L.R.A.(N.S.)  856, 
holding  that  the  mere  fact  that  a  chauf- 
feur in  taking  out  his  master's  automo- 
bile in  obedience  to  a  command  of  the 
master's  family,  for  the  entertainment  of 
friends  and  guests  of  the  family,  disobeys 
the  master's  command  not  to  take  out  the 
car  unless  the  master  accompanies  it, 
does  not  show  that  he  is  acting  outside 
the  scope  of  his  employment,  so  as  to  re- 
lieve the  master  from  liability  for  injury 
done  by  the  negligent  handling  of  the 
car. 

Master — mooring  raft  in  river— duty  to 
supervise. —  The  question  of  the  duty  of 
the  master  to  furnish  a  competent  super- 
intendent where  the  work  to  be  done  by 
the  servant  is  complicated  and  also  dan- 
gerous has  been  passed  upon  by  but  few 
cases ;  yet  there  appears  to  be  a  well-de- 
fined rule  to  the  effect  that  the  master 
will  be  held  liable  for  injuries  to  a  serv- 
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ant  caused  by  the  master's  failure  to  fur- 
nish a  competent  superintendent  where 
the  work  is  complicated  and  dangerous, 
and  requires,  in  order  to  be  done  with 
safety,  the  supervision  of  an  experienced 
and  competent  superintendent.  Thus,  it 
is  held  in  the  recent  Washington  case  of 
Engelking  v.  Spokane,  110  Pac.  25,  anno- 
tated in  29  L.R.A.(N.S.)  481,  that  a 
master  must  furnish  a  skilled  superin- 
tendent, where  he  directs  common  labor- 
ers to  construct  a  raft  and  moor  it  in 
the  current  above  falls  in  a  river  as  a 
platform  upon  which  to  perform  labor, 
failure  to  do  which  will  render  him  liable 
for  the  death  of  the  laborers,  in  case  the 
current  tears  the  raft  from  its  moorings 
and  sweeps  them  over  the  falls. 

School — religious  exercises — pubtic  funds. 
— Requiring  school  children  to  listen  to 
the  reading  of  passages  of  the  King 
James'  version  of  the  Bible,  and  to  join 
in  repeating  the  Lord's  Prayer  and  in 
singing  hymns,  is  held  in  People  ex  rel. 
Ring  v.  Board  of  Education,  245  111. 
334,  92  N.  E.  251,  29  L.R.A.(N.S-)  442, 
to  violate  their  constitutional  right  to  the 
free  exercise  and  enjoyment  of  religious 
profession  and  worship.  It  is  also  de- 
termined that  the  reading  of  the  King 
James'  version  of  the  Bible,  repeating 
the  Lord's  Prayer,  and  singing  hymns 
as  part  of  the  exercises  of  a  public  school, 
violates  a  constitutional  provision  forbid- 
ding the  appropriation  of  any  public  fund 
or  the  donation  of  money  by  the  state  in 
aid  of  sectarian  purposes.  This  is  ap- 
parently the  only  case  which  has  passed 
upon  the  right  to  give  religious  instruc- 
tion or  exercises  in  public  schools,  decid- 
ed since  Church  v.  Bullock,  16  L.R.A. 
(N.S.)  860,  to  which  is  appended  a  note 
upon  the  subject.  From  the  cases  there 
collated  it  appears  that  the  courts  are  not 
agreed  as  to  what  religious  exercises  or 


instruction  in  public  schools  are  within 
the  prohibitions  of  the  various  state  Con- 
stitutions, defining  religious  liberty,  and 
forbidding  the  use  of  public  moneys  for 
religious  teaching,  or  for  the  support  of 
religious  sects  or  societies. 

Telegraph — delivery  of  message  by  tele- 
phone.— The  question  of  the  duty  of  tele- 
graph companies  to  deliver  messages  by 
telephone  has  not  been  frequently  before 
the  courts  for  decision.  The  case  of 
Western  U.  Teleg.  Co.  v.  Price,  137 
Ky.  758,  126  S.  W.  1100,  annotated  in 
29  L.R.A.(N.S.)  836,  holds  that  a  tele- 
graph company  which  receives  an  import- 
ant message  after  the  hours  during  which 
it  maintains  a  messenger  service  must, 
in  case  it  is  connected  with  the  residence 
of  the  addressee  by  telephone  which  it 
can  use  without  expense,  make  reason- 
able effect  to  deliver  the  message  by  that 
means. 

Usury — loan  of  bonds. —  The  reserva- 
tion of  more  than  the  legal  rate  of  inter- 
est for  the  loan  of  bonds  which  are  sub- 
ject to  fluctuation  on  the  market  is  held  in 
Title  Guaranty  &  S.  Co.  v.  Klein,  178 
Fed.  689,  not  within  a  statute  making 
void  any  contract  by  which  shall  be  re- 
served more  than  the  legal  rate  for  the 
loan  or  forbearance  of  money,  goods,  or 
other  things  in  action.  From  the  note  ap- 
pended to  this  case  in  29  L.R.A.(N.S.) 
620,  it  appears  that  the  cases  are  almost 
unanimous  in  holding  that  *v<e  usury  laws 
do  not  apply  to  loans  other  than  of  money, 
so  long  as  they  do  not  constitute  a  shift 
or  cover  for  a  loan  of  money.  It  also 
seems  that  the  usury  statutes  are  inap- 
plicable, when  the  subject-matter  of  the 
loan  is  of  fluctuating  value,  and  the 
amount  of  profit  derived  depends  upon 
contingencies. 
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No  Nolle  Pros,  for  Her.—  "I'll  nolle 
pros,  this  case,"  said  an  assistant  city  at- 
torney in  St.  Louis,  when  a  negress  was 
arraigned  in  Dayton  street  police  court 
recently,  on  a  charge  of  having  dis- 
charged firearms.  The  defendant  didn't 
want  to  hear  any  more,  for  nolle  pros  she 
understood  to  be  a  lawyers'  term  for 
"hanged  by  the  neck."  She  fled  from 
the  court  room,  startling  the  whole  neigh- 
borhood with  her  screams.  She  was  al- 
most white  from  fear  when  the  police 
captured  her  and  brought  her  back  to  the 
court.  After  learning  that  the  nolle  pros. 
set  her  free,  she  departed  gleefully. 

"Ah  sho'  thought  Ah  was  gonna  git 
hung,"  she  said. 

The  Lure  of  the  Spheroids. —  Elebristo 
Gonzales,  the  sixteen-year-old  husband  of 
Margarita  Gonzales,  fourteen  years  old, 
got  a  hearing  in  the  juvenile  court,  Los 
Angeles,  charged  with  failing  to  support 
the  wife  of  his  infancy.  The  two  chil- 
dren were  married  several  months  ago, 
in  San  Miguel,  Mexico.  An  officer  of  the 
Humane  Society  said  the  young  husband 
has  done  little  since  he  reached  the  city 
except  to  play  marbles,  winning  the  title 
of  champion  in  that  game  at  the  Alameda 
Courts.  The  lure  of  the  spheroids  had 
caused  him  to  forget  the  responsibilities 
of  life  and  the  necessity  of  providing  for 
his  own.  It  was  evidently  a  pronounced 
case  of  the  "marble  heart."  Judge  Wil- 
bur released  the  boy  on  his  promise  to 
attend  to  his  duties. 

Functus  Officio. — The  final  report  made 
by  a  guardian  in  Iowa  in  response  to  a 
request  by  the  clerk  of  probate  is  so  un- 


usually brief  as  to  deserve  mention.  It 

reads :  "Said  ward  has  become  of 

age,  and  is  able  to  take  care  of  his  own 
interests.  Therefore  my  guardianship 
has  expired." 


He  Mortgaged  His  Heifer. —  Not  every 
roan  calf  has  attained  the  distinction  of 
being  mortgaged  by  use  of  all  the  time- 
honored  phraseology  employed  where 
real  estate  is  encumbered.  But  this  is 
exactly  what  happened  to  a  heifer  calf 
in  Idaho.  Perhaps  the  draughtsman  ran 
out  of  chattel  mortgage  blanks;  possibly 
he  classified  the  animal  as  a  chattel  real, 
and  reasoned  that  it  was  immaterial 
which  form  he  followed.  Anyway,  this 
is  what  he  wrote : 

"This  Indenture  Made  the  third  day 
of  December  in  the  year  of  our  Lord,  one 
thousand  nine  hundred  and  eight  between 

A.  B.  of  ,  County  of  ,  State 

of  Idaho,  part    of  the  first  part,  and 

C.  D.  of  ,  County  of  ,  State 

of  Idaho,  the  part   of  the  second  part, 

"Witnesseth,  That  the  said  part  of 
the  first  part  for  and  in  consideration  of 

the  sum  of  Twelve  Dollars,  do 

 by  these  presents  Grant,  Bargain, 

Sell  and  Convey  unto  the  said  part  of 
the  second  part,  and  to  their  heirs  and 
assigns  forever,  all  that  certain  chattel 

property  situate  in  the  County  of  

and  State  of  Idaho,  and  bounded  and 
particularly  described  as  follows,  to-wit : 

"One  heifer  calf ;  Said  calf  is  roan  col- 
or and  Branded  with  an  R  on  the  right 
ribs  together  with  the  tenements,  her- 
editaments and  appurtenances  thereto  be- 
longing or  in  anywise  appertaining. 
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"And  said  part  of  the  first  part  here- 
by agree  to  keep  the  Heifer  on  said 
premises  fully  insured  against  loss  by 
fire  in  some  reliable  fire  insurance  com- 
pany, with  loss,  if  any,  payable  to  the 
part  of  the  second  part  as  mortgagee 
 ,  as  interest  may  appear. 

"This  Grant  is  intended  as  a  mortgage 
to  secure  the  payment  of  one  certain 
promissory  note  of  even  date  here- 
with, executed  and  delivered  by  the  said 
A.  B.  to  the  said  part  of  the  second 
part  C.  D. 

"And  these  presents  shall  be  void  if 
such  payments  be  made.  But  in  case 
default  shall  be  made  in  the  payment  of 

said  principal  sum  ,  of  money  or  any 

part  thereof  as  provided  in  the  said  note 

 ,  or  if  the  interest  be  not  paid  as 

therein  specified,  then  it  shall  be  option- 
al with  the  said  part  of  the  second 

part  their  executors,  administrators  or 
assigns  to  consider  the  whole  of  said 

principal  sum  expressed  in  said  note 

 as  immediately  due  and  payable ;  and 

immediately  to  enter  into  and  upon  all 
and  singular  the  above  described  premi- 
ses, and  to  sell  and  dispose  of  the  same 
according  to  law,  and  out  of  the  money 
arising  from  such  sale,  to  retain  the  prin- 
cipal and  interest  which  shall  then  be  due 
on  the  said  promissory  note — ,  together 
with  the  costs  of  foreclosure  suit,  in- 
cluding counsel  fees  and  also  the 

amounts  of  all  such  payments  of  taxes, 
assessments,  incumbrances  or  insurance 
as  may  have  been  made  by  said  second 
part  their  heirs,  executors,  with  the  inter- 
est on  the  same,  rendering  the  overplus 
of  the  purchase  money  (if  any  here  shall 

be)  unto  the  said   part    of  the 

first  part,  heirs,  executors,  admin- 
istrators or  assigns. 

"In  Witness  Whereof,  the  said  part 
of  the  first  part  has  hereunto  set  his  hand 

 and  seal  the  day  and  year  first 

above  written. 

Signed,  Sealed  and  Delivered  in  the  pres- 
ence of  A.  B.  (Seal) 


A  Legal  Zoo. —  Animals  of  various 
kinds  have  been  having  their  day  in 
court. 

That  no  fish  were  on  the  ark  with 
"Father  Noah,"  and  that  therefore  the 


creature  is  not  an  animal,  was  the  posi- 
tion taken  by  a  St.  Louis  city  attorney  in 
nolle  prossing  the  case  against  a  peddler 
accused  of  cruelty  to  animals.  The  case 
was  dismissed  over  the  emphatic  protest 
of  Judge  Pollard,  who  argued  that  the 
dictionary  defined  a  fish  as  an  animal. 
The  peddler  was  charged  with  advertis- 
ing his  fish  by  displaying  a  live  animal 
from  a  string  on  his  cart,  that  its  flopping 
might  attract  the  eyes  of  prospective  pur- 
chasers. 

"A  fish  is  not  an  animal,"  rules  the 
associate  city  attorney  of  St.  Louis,  says 
the  Cleveland  Plain  Dealer,  "because 
there  wasn't  any  fish  in  Noah's  ark. 
According  to  the  same  line  of  reasoning, 
a  lawyer  is  not  a  righteous  person." 

There  can  be  no  doubt,  however,  that 
a  monkey  is  an  animal  of  high  degree. 
A  five  pound  simian  slumbered  peacefully 
in  his  cage  at  the  Kentucky  State  Fair 
Grounds  a  few  months  ago,  while  four 
prominent  local  attorneys  fought  a  wordy 
battle  in  the  magistrate  court  as  to 
whether  state  fair  visitors  should  be  per- 
mitted to  amuse  themselves  by  throwing 
balls  at  the  monkey.  To  champion  his 
cause  and  see  that  justice  was  done  to 
little  Jocko,  half  a  dozen  prominent 
Louisville  club  women  were  present. 
After  an  hour  and  a  half  of  testimony 
and  legal  oratory  about  Darwin,  "mon- 
key prostration,"  "nervous  fatigue,"  and 
other  things  that  the  ordinary  layman 
would  not  believe  a  monkey  was  heir  to, 
the  magistrate  decided  that  the  owner 
should  pay  a  fine  of  $25  for  letting  the 
visitors  to  the  fair  make  his  monkey  a 
target  for  rubber  balls. 

That  is  is  against  the  Ohio  law  to  hold 
bald-headed  eagles  in  captivity  was  the 
ruling  received  from  Attorney  General 
Hogan  by  Elmer  Fawcett,  a  Logan  coun- 
ty farmer.  Fawcett  had  one  of  the  birds, 
and  the  Attorney  General  ordered  its  re- 
lease. The  big  eagle  was  taken  after 
a  fierce  fight  several  weeks  ago.  Faw- 
cett discovered  it  with  its  talons  fastened 
in  the  woolly  back  of  a  lamb,  seized  a 
pitchfork,  and  captured  the  bird  after  a 
lively  struggle.  The  attorney  general 
holds  that  a  native  eagle  cannot  be  held 
captive  in  Ohio.  This  ruling  ought  to 
stand.  To  permit  the  "bird  of  freedom," 
the  storied  emblem  of  our  national  great- 
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ness,  to  pine  in  captivity,  would  seem  like 
sacrilege. 

Can  a  goose  suffer  from  mental  an- 
guish? Has  a  goose  feelings?  If  so, 
where  are  they  located,  or  not  located  ? 

These  are  questions  which  are  puzzling 
a  North  Carolina  justice  in  arriving  at 
conclusions  of  fact  and  law  in  a  goose 
case  presented  for  his  consideration  by  a 
warrant  sworn  out  by  officers  of  the  So- 
ciety for  the  Prevention  of  Cruelty  to 
Animals. 

In  a  certain  barnyard  an  agent  of  the 
S.  P.  C.  A.  discovered  a  goose  whose 
webbed  feet  were  nailed  to  a  board,  as 
one  stage  in  the  process  to  make  its  liver 
become  pate  de  foie  gras. 

A  meeting  of  the  society  was  held  to 
consider  the  case,  and  the  president,  who 
had  been  in  conference  with  physicians, 
encyclopedias,  lawyers,  humanitarians, 
and  others,  insisted  that,  in  addition  to 
the  bodily  injury,  there  was  also  the  ques- 
tion of  mental  anguish  to  be  considered. 
Accordingly,  the  society  voted  to  hale  the 
goose's  owner  to  court  to  decide  a  goose's 
right. 

The  much  disputed  question,  "Is  a 
hen  a  bird?"  which  the  treasury  offi- 
cials passed  up  as  hopeless,  has  been  pre- 
sented to  the  new  court  of  customs  ap- 
peals. The  question  is,  If  birds'  eggs  are 
free  under  the  tariff,  and  hens'  eggs  are 
taxed  five  cents  a  dozen,  why  isn't  a  hen 
a  bird  ?  An  importer  who  paid  the  duty 
wants  to  know. 

"I  direct  that  after  my  demise  my 
parrot  be  chloroformed,'"  says  a  will 
not  long  since  probated  in  Washington, 
District  of  Columbia.  It  does  not  appear 
whether  the  executor  carried  out  the  re- 
quest. The  testatrix  may  have  thought 
the  painless  exit  of  "Poor  Poll"  prefer- 
able to  a  continued  existence  in  depend- 
ence upon  the  charity  of  strangers.  Or 
she  may  have  been  moved  by  the  senti- 
ment which  animated  Norse  and  Indian 
chiefs  to  direct  the  sacrifice  on  their 
tombs  of  their  war  horses,  wives,  and 
slaves,  that  they  might  take  their  most 
cherished  possessions  with  them  into  the 
land  of  shades. 


Widows— Grau  and  Sod.  —On  a  recent 
trial  a  witness  denied  that  she  had  told 
a  certain  man  when  he  met  her  that  she 
was  a  widow.  "I  told  him  I  was  a  grass 
widow,"  she  asserted.  The  lawyers  ar- 
gued as  to  the  exact  meaning  of  that 
term.  Thereupon  Justice  Guy  handed 
down  this  luminous  definition : 

"There  are  two  kinds  of  widows — 
grass  and  sod.  The  sod  species — some- 
times known  as  the  common  or  garden 
variety  of  widow — is  relieved  of  the  bur- 
dens of  a  spouse.  The  grass  widow  has 
a  husband  on  her  hands,  but  cannot  put 
said  hands  upon  him. 

Cure  by  Silence. — Two  .Minneapolis 
boys  were  recently  ordered  by  Judge 
C.  L.  Smith  in  municipal  court  not  to 
speak  to  each  other  for  a  year.  In  this 
instance  the  court  probably  had  in  mind 
the  admonition  that  "evil  communications 
corrupt  good  manners."  The  boys  were 
under  arrest,  charged  with  disorderly 
conduct.  The  probation  officer  told  the 
judge  that  he  had  received  complaints 
about  their  conduct.  After  listening  to 
the  officer's  story,  Judge  Smith  sentenced 
the  boys  to  sixty  days  in  the  workhouse. 
He  suspended  sentence,  and  put  them  on 
the  most  rigid  term  of  probations  ever 
laid  down  in  Hennepin  county.  Judge 
Smith  told  the  boys  that  they  must  not 
speak  to  each  other  during  the  period  of 
probation;  that  they  must  stay  home 
nights,  keep  away  from  pool  rooms  and 
saloons,  and  attend  night  school. 

The  New  York  supreme  court  justice 
who  issued  an  injunction  restraining  a 
farmer  from  speaking  to  his  wife  for 
thirty  days,  pending  a  hearing  on  the 
wife's  application  for  alimony  and  coun- 
sel fees  in  her  suit  for  separation,  doubt- 
less proceded  on  a  different  theory.  He 
may  have  had  in  mind  the  lover's  philos- 
ophy, that  absence  makes  the  heart  grow 
fonder.  The  defendant,  accompanied  by 
his  counsel,  visited  the  domicil  of  his 
wife  and  daughter  several  times  while 
the  injunction  order  was  in  force,  and  ate 
meals  with  them,  but  the  rule  of  "silence" 
was  rigidly  obeyed. 
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"Celebrated  Criminal  Cases  of  America." 
— By  Captain  Thomas  S.  Duke  (The 
James  H.  Barry  Company,  San  Francis- 
co, Cal.).   $3  net.   657  pp. 

This  volume  may  be  called  a  criminal 
history  of  the  United  States  for  the  last 
sixty  years  or  more.  It  records  in  an  in- 
teresting manner  a  series  of  noted  crimes, 
each  of  which  in  its  day  attracted  wide 
attention  and  comment.  In  all,  one  hun- 
dred and  ten  cases  are  set  forth,  giving 
with  historical  fidelity  the  details  of  mur- 
ders, robberies,  forgeries,  and  swindling 
exploits  perpetrated  by  the  greatest  crim- 
inals of  modern  times. 

In  his  introduction,  Captain  Duke  ex- 
plains that  his  effort  was  intended  as  a 
compendium  of  cases  illustrating  the  un- 
usual craft  and  cunning  of  the  criminal, 
rather  than  an  attempt  at  style,  and  hints 
at  a  theory  that  crime  in  most  cases  is 
hereditary.  To  support  this  he  has,  where 
possible,  given  a  short  sketch  of  the  an- 
tecedents of  the  criminal.  As  an  instruc- 
tive work  it  makes  a  sincere  effort  to  deal 
with  the  elaborate  police  system  of  the 
country,  and  gives  an  insight  into  the  ma- 
chinery of  justice. 

There  are  over  one  hundred  excellent 
photographs  of  notorious  criminals,  in 
addition  to  pictures  of  celebrated  Ameri- 
can detectives. 

The  concise  and  impartial  manner  in 
which  the  facts  of  each  case  are  present- 
ed renders  the  work  of  value  to  lawyers, 
criminologists,  police  officials,  and  psy- 
chologists, as  well  as  to  the  general  read- 
er. 


This  book,  although  not  didactic,  con- 
tains the  unspoken  moral  that  the  wages 
of  crime  are  pitiful,  and  that  retribution 
follows  the  wrongdoer  like  a  shadow. 

Crime  is  essentially  base  and  brutal. 
There  is  nothing  so  likely  to  strip  no- 
torious villians  of  the  glamour  of  ro- 
mance with  which  they  may  have  been 
clothed  by  the  unthinking,  as  a  plain  re- 
cital of  the  events  in  which  they  partici- 
pated. The  bandit,  bravo,  or  thug  cuts 
but  a  sorry  figure  at  best,  and  in  the  light 
of  unvarnished  facts  is  despicable. 

Captain  Duke  has  performed  a  valu- 
able service  in  impartially  depicting  the 
criminal  as  he  is.  He  has  also  portrayed 
some  characters  we  may  admire,  the  reso- 
lute, undaunted  men  who,  without 
thought  of  fame  or  hope  of  reward, 
took  their  lives  in  their  hands,  and  too 
often  lost  them  in  defense  of  law  and 
order. 
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"The  Immigration  Act  and  Returning 
Resident  Aliens."  —  59  University  of 
Pennsylvania  Law  Review,  359. 
Appeal. 
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peal."—5  Mi  nois  Law  Review,  389. 
Attorneys. 
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Power."— 24  Harvard  Law  Review,  268. 


"Does  an  Amendment  in  the  Law, 
Changing  the  Manner  of  Apportioning 
Assessments  for  Municipal  Improve- 
ments, Impair  any  Vested  Right  of  Either 
the  Contractor,  the  Property  Owners,  or 
the  Municipality  ?"— 72  Central  Law 
Journal,  97. 
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Colorado's  U.  S.  Senator  and  Prominent 
Mining  Lawyer  Dies 


f  HARLES  T. 
y  Hughes,  Jr., 
junior  United 
States  Senator 
from  Colorado, 
died  at  his  home  in 
Denver  on  January 
11th,  after  a  long 
illness. 

Mr.  Hughes  was 
born  in  Kingston, 
Missouri,  Febru- 
ary 16,  1853,  his 
father  being  an  at- 
torney, and  a  de- 
scendant  from 
Kentucky  pioneers 
who  came  there 
from  Virginia. 

Senator  Hughes 
graduated  from 
Richmond  College 
in  1871,  and  stud- 
ied at  the  Univer- 
sity of  Missouri  in 
1872  and  1873.  In 
after  years  he  re- 
ceived the  degree 

of  LL.D.  from  both  the  University  of 
Missouri  and  the  University  of  Denver. 

A  thorough  student,  the  future  Sena- 
tor supplemented  his  education  with 
studies  in  higher  mathematics,  languages, 
political  economy,  and  the  sciences  most 
intimately  connected  with  his  legal  prac- 
tice, including  engineering,  chemistry, 
geology,  ore  deposition,  irrigation,  and 
hydraulic  engineering. 


HON.  CHARLES  J.  HUGHES,  JR. 


After  gradua- 
tion, Mr.  Hughes 
spent  five  years  in 
teaching  public 
schools  and  as  a 
college  professor, 
but  abandoned 
teaching  for  the 
practice  of  the  law 
in  1877,  coming  in 
that  year  to  Colo- 
rado. 

He  built  up  an 
extensive  practice 
not  limited  to  any 
field  or  class  of 
clients,  but  embra- 
cing all  save  crim- 
inal law,  which  he 
avoided  whenever 
possible.  His  suc- 
cess in  law  was  the 
reward  of  his  rec- 
ord as  a  careful, 
painstaking  lawyer 
in  counsel  and 
preparation  of 
cases  for  trial,  for 
strength,  force,  and  earnestness  in  the 
court  room,  a  remarkable  mastery  of  the 
difficult  art  of  cross-examination,  and  a 
clear,  forcible,  and  convincing  address 
in  argument. 

From  the  beginning,  Senator  Hughes 
gave  special  attention  to  mining  and  irri- 
gation litigation.  He  delivered  an  ad- 
dress on  the  Evolution  of  Mining  Law 
before  the  American  Bar  Association  in 
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Denver,  August,  1901.  The  Senator  lec- 
tured on  the  same  subject  before  the 
Harvard  Law  School  and  was  professor 
of  mining  law  in  the  Denver  Law  School. 
He  frequently  appeared  before  the  Unit- 
ed States  Supreme  Court. 

The  Senator  was  counsel  and  success- 
ful in  the  Durant,  Emma  and  Aspen  liti- 
gation, which  went  far  to  settle  the  im- 
portant apex  law,  the  decision  upon 
which  was  approved  in  the  United  States 
Supreme  Court.  Few  great  mining  or 
irrigation  suits  in  the  Middle  West  or 
Rocky  Mountain  region  have  been  tried 
in  which  Senator  Hughes  has  not  been  a 
participant  as  a  leading  counsel. 

Although  always  taking  great  personal 
interest  in  politics,  Mr.  Hughes  declined 
to  become  a  candidate  for  any  office  until 
he  was  indorsed  in  1908  by  the  Demo- 
cratic state  convention  for  United  States 
Senator  and  elected  to  that  office  by  the 
next  legislature.  He  had  been,  however, 
a  Democratic  presidential  elector  in  1900. 

Tennessee  Judge  Dies 

Judge  John  M.  Taylor,  of  the  court  of 
civil  appeals,  died  on  February  17th,  at 
his  home  at  Lexington,  Tennessee.  He 
was  seventy-two  years  of  age.  His 
father  was  a  Virginian,  and  his  mother 
came  from  North  Carolina  and  the  judge 
was  wont  to  boast  that  he  was  a  son  of 
Tennessee  and  a  grandson  of  Virginia 
and  the  old  North  State.  He  fought  for 
the  cause  of  the  South  at  Bowling  Green 
and  at  Shiloh  under  General  Johnston. 
At  Perryville  he  was  badly  wounded,  be- 
ing shot  through  the  thighs,  and  left  on 
the  battlefield  for  dead.  He  was  crippled 
for  life  in  this  battle.  A  graduate  of 
Cumberland  University,  of  the  class  of 
'60,  he  resumed  the  practice  of  law  at 
Lexington  after  the  war.  He  was  mayor 
in  1869,  and  was  a  delegate  to  the  consti- 
tutional convention  of  1870.  He  was  at- 
torney general  of  the  eleventh  judicial 
circuit  eight  years ;  a  member  of  the  leg- 
islature of  1881 ;  member  of  the  national 
Congress  in  1882-84;  Democratic  elector 
in  1892;  judge  of  the  eleventh  judicial 
circuit  1895-1900;  and  was  in  1902  elect- 
ed to  the  appellate  bench,  where  he 
served  until  his  death. 


1TJANIEL  W.  [ 
^  Bond,  justice  of 
the  superior  court  of 
Massachusetts,  died 
at  his  home  in 
Waltham  on  Janu- 
ary 22d.  He  had  not 
been  ill  long,  for  he 
presided  over  the 
recent  trial  of  Hat- 
tie  Le  Blanc,  in  the 
famous  Glover 
murder  case.  That 
was  his  last  impor- 
tant judicial  service. 

Judge  Bond,  in 
the  Le  Blanc  trial, 
also  had  the  distinc- 
tion of  trying  the 
first  murder  case, 
alone  under  the  new 
law  in  Massachu-  daniel  w.  bond 
setts,  which  reduced 

the  number  of  presiding  justices  from 
two  to  one  in  capital  cases. 

Daniel  W.  Bond  was  born  in  Canter- 
bury, Connecticut,  on  April  29,  1838. 
lie  spent  his  boyhood  in  his  native  town, 
working  for  farmers  out  of  school 
terms,  and  attending  the  public  schools 
in  the  winter  season. 

It  was  in  1862  that  he  received  the  de- 
gree of  LL.  B.  from  the  Law  School  of 
Columbia  University,  and  in  the  same 
year  he  was  admitted  to  practise  at  the 
bar.  From  1877  to  1889  he  served  as 
district  attorney  for  the  northwestern 
judicial  district  of  Massachusetts,  com- 
bining Hampden  and  Franklin  counties. 

It  was  in  October,  1890,  that  he  was 
appointed  by  Governor  Brackett  a  justice 
of  the  superior  court  of  the  common- 
wealth, in  which  capacity  he  has  pre- 
sided at  many  trials  of  large  public  in- 
terest. 

Judge  Bond  was  an  unconventional 
justice.  He  had  large  individuality, 
which  at  times  might  seem  to  be  eccen- 
tricity. He  was  a  hard-working,  con- 
scientious man,  swerving,  if  at  all,  to- 
ward "the  quality  of  mercy."  He  pre- 
ferred to  represent  humanity,  as  well  as 
the  majesty  of  the  law,  though  he  could 
be  as  unyielding  as  a  granite  wall 
against  what  he  believed  to  be  trickery 
or  unfair  practices. 
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Rhode  Island's  Chief  Justice 


Nevada's  Chief  Justice 
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|PD  WARD 
^  Church  Du- 
bois, son  of  Ed- 
ward and  Emma 
(Davison)  Church, 
was  born  in  Lon- 
don,  England, 
where  his  parents 
were  then  tempo- 
rarily residing,  Jan- 
uary 12th,  1848. 
His  father,  a  direct 
descendant  of 
Colonel  Benjamin 
Church,  of  Colon- 
ial and  Indian  war 
fame,  the  son  of 
Edward  and  Marie 
(Dubois)  Church, 
in  the  year  1857, 
being  about  to  pub- 
lish  his  second 
French  grammar, 
his    first,  entitled, 


EDWARD  C.  DE  BOIS 

having  published 

"Church's  French  Spoken"  in  the  year 
1844,  concluded  that  a  French  name  was 
desirable  for  the  author  of  a  French 
book,  and  assumed  for  himself  and  fam- 
ily the  family  name  of  his  mother,  Du- 
bois, since  retained  by  his  children. 

The  subject  of  this  sketch  was  edu- 
cated at  the  Collegiate  and  Commercial 
Institute,  familiarly  known  as  Russell's 
Academy,  New  Haven,  Connecticut,  the 
High  School  at  Pawtucket,  Rhode  Is- 
land, and  at  the  Friends'  Academy,  New 
Bedford,  Massachusetts.  He  studied 
law  in  Boston,  Massachusetts,  and  was 
there  admitted  to  the  bar  March  19, 
1870.  In  1872  he  was  appointed  clerk 
of  the  police  court  in  Haverhill,  Massa- 
chusetts, which  position  he  held  until 
November,  1877,  when  he  resigned  the 
office  and  removed  to  Providence,  Rhode 
Island.  In  May,  1878,  he  removed  to 
East  Providence,  Rhode  Island,  where 
he  has  since  resided.  He  has  served  as 
state  representative  and  senator  from 
that  town,  and  was  its  town  solicitor 
for  several  years.  He  was  Attorney 
General  of  the  state  of  Rhode  Island 
from  1894  to  1897.  He  came  upon  the 
bench  of  the  supreme  court  as  an  asso- 
ciate justice  in  March,  1899,  and  became 
chief  justice  in  January,  1909. 


•  NORABLE 
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Sweeney  is  a  na- 
tive of  Carson  City, 
Nevada.  He  is  a 
graduate  of  the 
Carson  High 
School,  St.  Mary's 
College,  and  Co- 
lumbian Univer- 
sity, Washington, 
District  of  Colum- 
bia. Judge  Sweeney 
won  his  way  up- 
ward in  the  face  of 
difficulties.  For 
years  he  worked  in 
the  Comstock 
mines,  and  while  so 
employed  occupied 
his  leisure  time  in 
the  studv  of  law, 
and  was  admitted  James  c.  sweeney 
to  the  bar  of  his  native  state  at  the  age 
of  twenty-one  years.  Afterwards  he  con- 
tinued working  in  the  mines  until  he  had 
earned  sufficient  funds  to  pay  his  way 
through  the  Columbian  Law  University, 
from  which  he  graduated  with  high  hon- 
ors. 

Himself  a  miner  by  occupation,  it  is 
easy  to  account  for  Judge  Sweeney's  in- 
terest in  the  welfare  of  the  miners.  The 
present  eight-hour  law  for  the  miners  of 
Nevada  was  secured  largely  through 
his  efforts  when  in  the  legislature,  and 
successfully  defended  by  him  when  at- 
torney general. 

He  has  served  Nevada  in  her  legisla- 
tive departments  as  representative  from 
Ormsby  county ;  in  her  executive  depart- 
ment for  four  years  as  attorney  general. 
At  the  time  of  his  election  as  attorney 
general,  Chief  Justice  Sweeney  was  but 
twenty-four  years  of  age,  being  the 
youngest  attorney  general  ever  elected 
in  the  United  States,  and  is  probably  the 
youngest  Chief  Justice  of  any  court  of 
last  resort  in  the  United  States. 

Politically,  Judge  Sweeney  has  served 
as  chairman  of  the  democratic  party  of 
Nevada  and  is  a  firm  believer  and  ad- 
vocate of  the  principles  of  the  democratic 
party  as  enunciated  by  Jefferson. 
.  Chief  Justice  Sweeney  is  now  serving 
his  fifth  year  on  the  supreme  bench. 
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Delaware's  Chief  Justice 

"JAMES  Penne- 
will,  the  son 
of  Simeon  and  An- 
nie E.  Curry  Pen- 
newill," says  Con- 
rad's History  of 
Delaware,  "was 
born  near  Green- 
wood, Sussex 
county,  Delaware, 
fune  16,  1854.  His 
father,  like  his 
grandfather  before 
him,  was  a  pros- 
perous farmer  in 
Sussex  county. 
James  Pennewill 
received  his  youth- 
ful education  in 
the  public  schools 
of  Greenwood  and 
Bridgeville,  and 
james  pennewill  after  spending 
three  years  at  the  academy  of  Professor 
William  A.  Reynolds,  in  Wilmington, 
Delaware,  he  entered  Princeton  Univer- 
sity, from  which  institution  he  graduated 
in  1875.  He  immediately  began  reading 
law  under  the  Honorable  Nathaniel  B. 
Smithers,  and  was  duly  admitted  to  the 
Delaware  bar  October  28,  1878."  He  be- 
gan the  practice  of  his  profession  in  Do- 
ver, and  so  continued  until  June  14,  1897, 
at  which  time,  under  the  reorganization 
of  the  Delaware  judiciary  pursuant  to 
the  new  Constitution,  he  was  made  an 
associate  justice  of  the  supreme  court. 
At  one  time  during  his  practice  he  was 
associated  with  Honorable  George  V. 
Massey,  and  later  with  Honorable  James 
L.  Wolcott.  While  a  justice  of  the  su- 
preme court,  he  was  the  official  law  re- 
porter, and  produced  six  volumes  of 
Pennewill's  Reports. 

December  5,  1888,  Mr.  Pennewill  was 
married,  at  Dover,  to  Alice,  daughter  of 
William  G.  and  Temperance  A.  Hazel,  of 
that  town. 

June  15,  1909,  he  was  appointed  Chief 
Justice  of  the  Supreme  Court  of  the 
State  of  Delaware,  which  position  he 
still  occupies. 

Chief  Justice  Pennewill  never  held 
any  political  office,  although  at  one  time, 


before  his  appointment  to  the  bench,  he 
was  chairman  of  the  Republican  commit- 
tee of  Kent  county,  and  later  he  became 
chairman  of  the  Republican  state  central 
committee.  Four  years  ago,  Judge  Pen- 
newill was  his  party's  choice  for  United 
States  Senator,  and  he  would  have  been 
elected  for  a  full  term  as  Senator  from 
Delaware  had  he  consented  to  his  selec- 
tion. 

Oldest  Member  of  Boston  Bar  Dies 

Thomas  H.  Russell,  of  the  law  firm  of 
Russell,  Moore  &  Russell,  the  oldest 
member  of  the  Boston  bar,  and  the  senior 
member,  as  well  as  a  founder,  of  the  Bos- 
ton Bar  Association,  died  on  February 
24th,  in  his  nintey-first  year. 

Mr.  Russell  was  born  in  Princeton, 
Massachusetts,  in  1820.  He  was  gradu- 
ated from  Harvard  College  with  the  class 
of  1843,  and  from  the  Harvard  Law 
School  two  years  later.  With  his  broth- 
er, the  late  Charles  T.  Russell,  he  early 
formed  a  partnership  which  continued 
more  than  fifty  years.  Charles  Theodore 
Russell,  Jr.,  became  a  partner  in  1875, 
as  did  his  brother,  the  late  William  E. 
Russell,  afterward  Governor  of  Massa- 
chusetts, in  1880.  Arthur  H.  Russell, 
son  of  Thomas  H.,  was  admitted  to  the 
firm  in  January,  1884. 

After  the  death  of  his  brother,  Mr. 
Russell  continued  his  practice  as  an  ad- 
vising lawyer  until  very  recently.  He 
had  maintained  his  law  offices  continu- 
ously in  the  Brazer  building  on  State 
street,  of  which  he  was  a  trustee,  from 
1845,  or  nearly  sixty-six  years,  except 
during  the  time  of  its  reconstruction. 

For  sixty  years  he  had  been  connected 
with  the  Central  Congregational  Church. 
For  many  years  he  was  on  the  board  of 
visitors  and  afterward  upon  the  board 
of  trustees  of  the  Andover  Theological 
Seminary,  and  was  actively  concerned  in 
the  defense  of  the  professors  there  at  the 
time  of  the  so-called  "heresy  trials." 

Former  Judge  David  Fowler,  of  the 
Maryland  court  of  appeals,  died  suddenly 
in  Baltimore  on  February  5th. 

Judge  Fowler  was  born  in  Washington 
county,  Maryland,  in  1836,  and  was  the 
son  of  the  late  Robert  Fowler,  at  one  time 


Digitized  by  Google 


584 


Case  and  Comment 


treasurer  of  Maryland.  He  was  educat- 
ed at  the  famous  St.  James  College,  near 
Hagerstown. 

He  was  admitted  to  the  Baltimore  Bar 
in  1862.  He  received  some  of  his  in- 
spiration in  the  law  from  two  of  the 
brightest  minds  at  the  Maryland  bar, — 
Reverdy  Johnson  and  Charles  M.  Gwinn, 
with  both  of  whom  he  was  associated  as 
a  young  lawyer. 

He  was  first  elected  associate  judge 
of  the  third  judicial  circuit  in  November, 
1882,  and  served  in  that  capacity  until 
August,  1889,  when  he  was  appointed 
chief  judge  by  the  late  Governor  Jackson. 
At  the  following  general  election,  in 
November  of  the  same  year,  he  was  elect- 
ed for  the  full  term  of  fifteen  years,  and 
when  his  term  expired,  in  1904,  he  was 


appointed  by  Governor  Warfield  to  serve 
until  the  November  election  of  1905. 

Judge  Fowler's  retirement  from  the 
court  of  appeals  was  due  entirely  to  his 
proximity  to  the  age  limit, — seventy 
years — for  no  man  stood  higher  in  the  es- 
timation of  the  people  of  the  state. 

He  was  a  survival  of  the  old-school 
lawyer,  solidly  based  in  the  classics,  and 
obtaining  his  legal  training  in  the  office 
of  a  great  law  firm  and  in  actual  expe- 
rience, he  was  one  of  the  quickly  passing 
"old  guard'  of  the  legal  fraternity,  to 
which  the  law  school  was  a  new  develop- 
ment. Incidentally,  Judge  Fowler  was 
one  of  the  number  of  unusually  brilliant 
young  lawyers  who  were  graduated  by 
that  famous  old  Baltimore  firm,  Brown 
&  Brune. 


Brilliant  Minnesota  Judge 
and  Author  Called 


T 


Edwin  A.  Juggard 


IHE  death  of  Judge  laggard,  associate  justice  of  the  Minnesota 
supreme  court  at  Bermuda,  February  13th.  was  a  distinct 
loss  to  the  state.  He  was  a  man  of  unusual  legal  and  mental 
ability,  conscientious  and  thorough,  and  his  personality  was 
charming.  He  took  a  broad  view  of  legal  questions,  and 
his  decisions  were  rendered  only  after  great  care  and  research. 

He  was  born  at  Alloona,  Pa.  June  21,  1859,  and  took  the 
bachelor  of  arts  degree  at  Dickinson  college  in  1879,  and  master  of 
arts  in  1882.  He  took  the  LL.B.  degree  at  the  University  of  Penn- 
sylvania in  1882,  and  the  LL.D.  degree  was  conferred  upon  him 
in  1906. 

Justice  Jaggard  was  a  lecturer  at  the  law  school  at  the  University 
of  Minnesota,  being  a  member  of  the  faculty  since  1692.  He  was 
district  court  judge  of  the  second  Minnesota  district,  and  had  been 
justice  of  the  state  supreme  court  since  1905. 

He  was  the  author  of  several  books  on  torts,  taxation  in  North  and  South  Dakota,  taxation  in  Iowa, 
and  also  a  history  of  the  anomalies  in  the  law  of  libel  and  slander,  as  well  as  articles  and  addresses  on 
false  imprisonment  and  on  malicious  prosecution. 

Justice  Jaggard  was  a  very  lovable  man  and  an  earnest  student.  He  had  read  everything,  and  at 
a  banquet  or  a  social  gathering  could  extemporize  by  the  hour  on  almost  any  subject,  and  do  so  well 
enough  to  delight  his  hearers  by  the  beauty  of  his  ideas  and  amaze  them  by  the  wealth  of  his  learning. 
Nothing  apparently  appealed  to  him  so  much  as  to  stand  before  a  gathering,  and  let  his  mind  roam  over 
some  subject,  allowing  his  hearers  to  follow  the  peculiar  trend  of  his  thoughts. 

He  was  noted  particularly  for  his  fishing  trips.  When  not  making  a  lour  in  this  or  some  other 
country,  he  spent  his  vacations  in  some  secluded  haunt  that  would  have  delighted  lzaak  Walton. 
There  he  rested  from  the  heavy  strain  of  his  judicial  duties.  But  these  were  also  "  thinking  "  trips. 
Some  of  his  opinions  were  thought  out  amid  leafy  silences  or  on  the  broad  reaches  of  some 
winding  nver. 

One  who  knew  him  writes  that  "  one  Chrislmas  time  I  desired  to  buy  a  copy  of  the  Complete 
Angler,  but  found  that  Judge  Jaggard  had  gone  about  and  purchased  every  copy  in  the  town  for  gifts 
to  his  friends.    He  usually  gave  two  or  ihree  hundred  remembrances  of  this  kind,  I,  <*.,  books." 

Although  his  opinions,  which  sometimes  partook  of  metaphysical  or  psychological  inquiries  into  the 
reasons  of  the  law,  evoked  criticism  from  lawyers  who  could  not  appreciate  such  a  departure  from  the 
conventional  pattern,  they  may  confidently  be  said  to  have  been  well  written,  accurate,  and  exhaustive. 


A  Bad  Trio. —  An  old  offender  was 
recently  introduced  to  a  new  county  jus- 
tice as  "John  Timmins,  alias  Jones,  alias 
Smith."  "I'll  try  the  two  women  first/' 
said  the  justice.    "Bring  in  Alice  Jones." 

The  Surest  Place. —  Speaker  (warming 
to  his  subject) — "What  we  want  is  men 
with  convictions,  and  where  shall  we 
find  them?" 

Voice — "In  jail,  guv'nor!" — Penny  Il- 
lustrated Paper. 

Here  Below. —  Edward  Douglas 
White,  of  Louisiana,  Chief  Justice  of  the 
United  States  Supreme  Court,  said  at  a 
luncheon  given  in  his  honor  in  Washing- 
ton, that  corporate  and  political  corrup- 
tion will  only  be  stopped  when  convic- 
tions mean  ignominy  and  disgrace. 

"At  present,"  said  Judge  White,  "I 
am  afraid  that  convictions  and  fines  are 
regarded  too  lightly  by  the  big  finan- 
ciers of  the  sinning  type.  They  remind 
me  of  John  Booth,  of  Lafourche. 

"John  Booth,  an  old  offender,  was 
haled  before  a  magistrate,  who  said  to 
him  sternly: 

"  T  see  by  your  record,  Mr.  Booth, 
that  you  have  had  thirty-seven  previous 
convictions.   What  have  you  to  say?* 

"Booth,  assuming  a  sanctimonious  air, 
replied : 

"'Well,  judge,  man  is  not  perfect,'" 
— Minneapolis  Journal. 

An  Omitted  Question. —  A  lawyer  tells 
a  story  of  an  accident  at  a  railway  cross- 
ing at  night,  in  which  a  farmer's  cart 
was  struck  and  demolished  and  the  far- 
mer injured,  says  London  Tit-Bits. 


"I  was  counsel  for  the  railway,"  says 
the  lawyer,  "and  I  won  the  case'  for  the 
defense  mainly  on  account  of  the  testi- 
mony of  an  old  colored  man,  who  was 
stationed  at  the  crossing.  When  asked  if 
he  had  swung  his  lantern  as  a  warning, 
the  old  man  swore  positively : 

"  T  surely  did.' 

"After  I  had  won  the  case  I  called  on 
the  old  negro,"  said  the  lawyer,  "and 
complimented  him  upon  his  testimony." 
He  said: 

"  'Thankee,  Marse  Jawn,  I  got  along 
all  right;  but  I  was  awfully  scared, 
'cause  I  was  'fraid  dat  lawyer  man  was 
goin'  ter  ask  me  was  my  lantern  lit.  De 
oil  done  give  out  befo'  de  accident.' " 

A  Prodigal  Testator.—  An  elderly  gen- 
tleman, who  knew  something  of  law, 
lived  in  an  Irish  village  where  no  law- 
yers had  ever  penetrated,  and  was  in 
the  habit  of  making  the  wills  of  his 
neighbors.  At  an  early  hour  one  morn- 
ing he  was  aroused  from  his  slumber  by 
a  knocking  at  his  gate,  and,  putting  his 
head  out  of  the  window,  he  asked  who 
was  there.  "It's  me,  your  honor — Paddy 
Flaherty.  I  could  not  get  a  wink  of 
sleep,  thinking  of  the  will  I  have  made." 
"What's  the  matter  with  the  will  ?"  asked 
the  lawyer.  "Matter  indeed  I"  replied 
Pat.  "Shure,  I've  not  left  myself  a 
three-legged  stool  to  sit  upon." — Argo- 
naut. 

Ex  Post  Facto. —  Attorney  General 
Wicker  sham  was  talking  at  the  Lawyers' 
Club  in  New  York  about  some  of  the  ab- 
surd defenses  that  are  set  up  in  cases 
wherein  rich  young  men  are  involved. 
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"Such  defenses  seem  to  indicate,"  lie 
said  "that  some  lawyers  deem  the  public 
as  ignorant  of  common  law  and  common 
sense  as  Calhoun  White  was. 

"Calhoun  White  was  a  southern  law- 
yer, and  once,  in  a  case  in  a  South  Car- 
olina court,  he  made  frequent  references 
to  'de  ex-facto-posthole,'  law. 

"The  judge,  with  a  quiet  smile,  at  last 
set  him  right. 

"You  mean,  Mr.  White,'  he  said,  'the 
ex-post-facto  law.' 

"But  Calhoun  White  drew  himself  up 
with  dignity. 

"  'Ah  begs  pawdon  ob  de  co't,'  he  said, 
in  a  pitying  voice,  but  yo'  honah  sartinly 
am  lame  on  dat  ar  term.  Why,  gents, 
hit  am  dat  law  wot  perhibits  a  man  from 
diggin'  de  hole  arter  de  post  am  set.'  " — 
Exchange. 

He  Had  no  Choice. — "You  say  you 
were  in  a  saloon  at  the  time  the  alleged 
assault  took  place  ?"  a  lawyer  inquired  of 
a  witness  at  the  central  station  the  other 

day. 

"Yes,  sir,  I  was,"  the  witness  admitted. 

"H'm,"  the  lawyer  pursued,  "that  is 
interesting.  And  did  you  take  cogni- 
zance of  the  barkeeper  at  the  time  ?" 

"I  don't  know  what  he  called  it,  sir," 
came  the  reply,  with  perfect  ease,  "but  I 
took  what  the  rest  did."— Philadelphia 
Times. 

Vocation  and  Avocation. —  An  attorney 
who  was  also  secretary  of  a  gas  com- 
pany was  considerably  amused  at  the  re- 
mark of  his  little  five-year-old  daughter 
who  told  a  gentleman  in  response  to  his 
query  as  to  what  her  father  did  for  a 
living,  that  "my  father  is  a  lawyer  and 
sells  gas." 

Scorching  the  Lawyers. — Senator  Wil- 
liam Ficro,  of  Catskill,  was  seated  about 
the  enormous  fireplace  in  Keeler's  Hotel 
the  other  night  when  he  told  this  story: 

"I  remember  thirty  years  ago,  when  I 
was  a  lawyer,  there  were  about  fifteen  or 
eighteen  of  us — all  lawyers — seated 
about  a  fireplace  much  like  this.  It  was 
a  raw,  wet  night.  A  bedraggled  stran- 
ger, wet  to  the  hide,  came  in,  tried  to  get 
accommodations,  and  was  told  there  was 


not  a  room  left.  The  nearest  other  place 
was  a  mile  away.  Shivering,  the  stran- 
ger looked  at  the  fire,  but  we  formed  such 
a  solid  line  about  it  that  he  could  not 
get  near  it.  Finally  one  of  the  lawyers, 
in  a  spirit  of  frivolity,  turned  to  him  and 
said : 

"  'My  friend,  are  you  a  traveler?' 
"  'I  am  sir.    1  have  been  all  over  the 
world." 

"'You  don't  say!  Been  in  Germany, 
Egypt,  Japan  and  all  the  countries  in 
Africa  and  Asia?' 

"  'AH  of  them ;  been  everywhere.' 

"'Ever  been  in  hell?' 

"'Oh,  yes;  been  there  twice.' 

"  'How  did  you  find  things  there  ?' 

"  'Oh,  much  the  same  as  here — lawyers 
all  next  to  the  fire.'  "—New  York  World. 

One  Thing  He  Would  Not  Do.— He 
was  a  county  judge,  old,  bewhiskered, 
and  full  of  dignity. 

"The  integrity  of  the  bench,  Sam,"  he 
said  one  summer  afternoon,  "must  be  up- 
held. I  and  my  fellows  on  the  bench 
throughout  the  country  hold  now,  and 
have  always  held,  that  no  personal  friend- 
ship, no  inducement  can  sway  our  minds 
when  there  is  a  question  of  making  a  de- 
cision." 

Sam  bared  his  very  high  brow  to  the 
cooling  breeze,  and  hitched  his  chair  a 
little  closer  to  that  of  the  upright  judge. 

"What  would  you  do,  judge,"  he 
asked,  "if  somebody  offered  you  $100,000 
to  throw  a  case  the  wrong  way  ?" 

The  judge  hesitated  and  glanced 
around  in  a  casual  manner  to  see  that 
nobody  was  within  earshot. 

"Well,  Sam,"  he  said  at  last.  "I 
wouldn't  go  too  far  to  make  that  decision. 
There's  one  thing  I  wouldn't  do.  I 
would  not  shed  blood.  Of  course,  any- 
thing else — " 

Thus  was  another  blow  struck  at  integ- 
rity.— Popular  Magazine. 

Between  Lawyers. —  "I  won't  defend 
a  man  whom  I  believe  to  be  guilty." 

"My  boy,  you  musn't  set  your  judg- 
ment up  against  that  of  the  majority.  I 
have  defended  plenty  of  men  whom  I 
believed  to  be  guilty,  but  the  jury  decided 
otherwise."— Louisville  Courier- Journal. 
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WEIGHTED  WITH  WATER. 

roller  whose  weight  can  be  adjusted  to  the  conditions 
your  lawn,  garden  or  tennis  court 

(A  light  Machine  (of  the  soft,  wet  spnng  lawn 
All  in  One  i  A  heavy  Machine  for  the  hard,  dry  •ummrr  lawn. 


(.A  heavier  Machine  foe  the  driveway  or  teams  court. 
Why  boy  one  of  the  old  style  iron  or  cement  fixed- weight  rollers  thai  it  generally  too  heavy 
or  too  light  to  do  your  lawn  the  moat  good,  paying  for  two  or  three  hundred  pounda  of  useless 
metal— and  freight  on  it  aa  well  -  when  lean  money  will  buy  the  better,  more  efficient 

"Any  weight  "  Water  Ballast  Lawn  Roller 

Remember  that  a  difference  of  50  pounda  may  mean  aucceaa  or  ruin  to  your  lawn    a  half  ton 
machine  will  tpuil  it  in  eady  spring,  while  a  2001b.  roller  ia  absolutely  uaeleo  later  in  the  season. 

If  you  desire  a  finel  soft,  springy  turf  of  deep  green,  instead  of  a  coarse,  dead  looking 
patch  of  Brass,  use  an  '  Any-weighl." 
The  "Any  weight "  Water  Ballast  Roller  i>  built  in  3  ahea,  all  of  24  inch  diameter  and  of  24, 
27  and  32  inch  widths.    The  machine  shown  here  (our  smallest)  weighs  but  I  1$  lbs.  empty, 
Iba.  when  completely  filled  with  water  and  737  Iba.  with  sand.    The  other  sues  weigh  124 
and  I  32  lbs.  empty  and  from  that  "Anyweiaht"  up  to  half  a  ton.    Riled  in  30  seconds— emptied 
in  a  jiffy.    Fully  protected  by  our  patents.    Runs  easy    lists  a  lifetime. 


Thic  hrwilf   cant  froo.  We  will  mail  you,  pottpaid,  our  valuable  and 
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together  with  folder  about  the 
save  your  lawn. 


"  Any  weight. 


Care  of  the  Lawn,' 
Write  us  to-day.    Save  money — 


WILDER-STRONG  IMPLEMENT  CO.,    Box  18,   MONROE,  MICHIGAN. 


LAW  BOOKS  SHIPPED  IN  A  HURRY 

Get  your  order!  to  us  by  telegraph  if  necessary  and  within  an  hour  or  two  your  book*  will  be  on  the 
way.    If  unknown  to  us  or  if  cash  is  not  sent  with  order,  avoid  delay  by  saying  C  O.  D. 

THE  LAWYERS  CO-OPERATIVE  PUBLISHING  COMPANY,  Rochester,  N.  Y. 
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The  Clinedinst  Picture 


OF  THE   UNITED  STATES  SUPREME  COURT 


rTrH\S  is  the  first  group 
A  photograph  of  the 
full  bench  made 
iince  1895.  The  members 
were  personally  posed  by 
Mr.  Clinedinst  in  his 
Washington  Studio ;  and 
with  the  aid  of  his  lens 
he  has  been  able  to  produce 
a  photograph  showing  with 
unusual  clearness  and 
nicety  the  individual  facial 
characteristics  of  the  mem- 
bers of  the  Court  just  as 
he  himself  saw  them  in  hit 
studio. 


— ,.  .    .  .  ,  Copyrighted  1911 

1  his  u  the  one  picture,  above  all  others,  that  you  will  want  for 
your  law  office,  your  library  or  your  home.  It  is  worthy  of  the 
finest  frame  in  which  you  may  place  it  and  it  will  remain  your 
most  appropriate,  attractive  and  inspiring  wall  decoration.  Order 
yours  today.  You  may  return  it.  If  you  are  not  doubly  pleased 
with  it.  If  you  are  not  greatly  pleased  with  it,  you  may  return  it 

CASE  &  COMMENT,  care  of  TheTawyera  Co-op.  Pub.  Co.,  Rochester,  N.  Y. 


The  portrait  of  an  au- 
thor always  adds  interest 
to  his  writings.  To  an 
equal  degree  does  famili- 
arity with  the  face  of  a 
judge  make  his  opinions 
something  more  than  a 
mere  official  record. 

DIFFERENT  SIZES 

AND  PRICES 
Supreme  Court  Group 
Plate  Suet 

8x10  inches-  -  $2.00 
14x17  inches-  -  3.50 
18x22  inches.    -  5.00 

Individual  photographs 
of  Justices  in  their  robes 
taken  January  7  th.  1911, 
by  Mr.  Qinedinst,  may  be 
had  in  same  sizes  and 
prices  as  the  groups. 
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uting  WASHBURN  E-S  PATENT 

PAPER  FASTENERS 


75,000,000 

SOLD  the  pad  YEAR  thoalJ 
convince  YOU  of  their 
SUPERIORITY. 


Trade 
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Mark 


:  used  repeatedly  and  "  iheg  alwaut  fork- "   Made  of  brass  in  3 


Easily  put  on  or  taken  off 
with  the  thumb  and  finger.  Can 
Ml 

Put  up  in  brass  boxes  of  1 00  fasteners  each. 
|  HANDSOME  COMPACT  STRONG  Na  Slippiac.  NEVER 

All  sta  boners.  Send  10c  (or  sample  box  of  SO.  assorted. 
Illustrated  booklet  free.    Liberal  ditcount  to  the  trade. 

[The  0.  K.  Mff.  Co.,  Syracuse,  N.  Y..  U.  S.  A.Te  IB 


I""  AUTOMATIC  mVimi 

iThe  only  one  with  DROP  FRONT  and  AUTOMATIC 
~~jHVTILTING  FOLLOWER.  A  feature  that  makes  | 
■fly filing  easy  and  reference  easier. 
PV  WE  GUARANTEE  it  to  EXCEL  any  other  vert- 
ical file  made,  ship  it  on  approval  at  our 
risk  of  all  the  expense  and  let  you  decide 
.  for  yourself  and  pay  if  acceptable. 
I  We  manufacture  a  COMPLETE  LINE 
■ — -   and,  where  we  have  no  agencies,  sell  to 
I  the  consumer  direct  at  special  delivered  prices. 
I  Handsome  72  page  catalog  free.  Write  for  it  today. 

I  The  Automatic  File  &  Index  Co. 
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This 
Fastener 

for  YOU 

Two  Points,  and  two  lips,  hold  top,  bottom 
and  middle  papers  with  equal  security. 
The  De  Long  Hook  and  Eye  Company,  Philadelphia 

Samples— Are  fires — A  t  *00 
tree  on  request. ^^^^^^^^  gg        W  jf)  a 

box, 
15c 


Paper  Easteners 


Do  Your  Own 
Printing 

Cards,  circular*,  book,  isfsvaptit.  Press  $i. 
Larger  S18,  Rotary  060.  Save  money.  Hf 
profit  printing  for  others.  All  easy,  rules  seat. 
Write  factory  for  press  cantor  TYPE,  cants, 
paper.  The  Ptes*  Co.,  Mcriden.  Conn. 


jJg^HK  May  number  of  Case  and  Comment 
will  contain  a  I  arse  number  of  special 
articles  of  intercut  and  value  to  every 
attorney.    I.t  t  your  subscription  begin 

with  thia  number,  flayear. 
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•J  If  the  advertisements  in  this  number  interest  you,  answer  at  once*  Q  The  present  value 
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DANNER 
SECTIONAL 
BOOKCASES 


HIGHEST 
OF  IDEALS 
REALIZED 


r 


John  Danncrbu&hsi  first  bookcase  about  1870— baft  It  wcO.  not 
hurriedly,  with  utmc.it  care,  loving  hii  work.  Since  then  thouunoV  of 
Dinner  caaea  have  bren  made  and  each  with  the  same  aim — a  perfect 
bookcaar.  New  ideaa  have  been  introduced — but  only  auch  aa 
helped  realize  the  ideal*  of  John  Dannrr.  Always  there  haa  been 
demanded  exacting  workmanship  and  perfect  execution  of  hi*  con- 
ception*. 

Original,  Exclusive  Feature* 

Vertical  diding  doom,  act  on  rubber-tired  wheel*  ;  adjustable  ihelvea; 
perfect  tanitabon.  Many  «> lea  and  hnuhe*.  Our  catalogue  deactibea 
and  illustrate*  these,  tell*  just  why  Dannrr  bookcaaea  are  belt  and  sug- 
grata  many  pleating  arrangement*  of  unite— for  home  and  ofiSce. 
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SOLD  BY 
I  MANY  DEALERS 


|  If  v  o  u  don't 
I  find  the  D  (inner 

I  in  any  •  t  e  r  • 
I  near  you,  write 
I  to  ua  for  Cata- 
I  iogue. 


John  Danner 
|  Manufacturing 
Company 

21  Huron  St. 
Canton,  Ohio 


ATTORNEYS 


PORTFOLIOS 

THAT  WILL  CARRY  FULL  SIZE 
LEGAL  PAPERS  FLAT 

The  Largest  Assortment  to  Select  from,  46  Number*. 
We  S-ll  Direct  to  Attorney*  at  Wholesale  Prices. 

PRICES  $3.00  TO  $16.00 


Let  ua  send  you  one  with  the  privilege  of  ex- 
amination, charges  prepaid,  if  not  satisfactory 
return  at  our  expense. 

CATALOGUE  NO.  4  FREE 


Lawyers  Leather  Brief  Case 

P.O.Box  1851   Mfg.  Co.  New  York  City 


You  Can't  Help  But  Laugh  at  This! 


A.S   A/feGu   CMUMOUCe  SAltt 

M  irsa  btciaiMj  us  m»..oeh  \ 
boMU  i«j  tks  cas0  or  \ 
sxrrx  omotrf  mows  mwviy  1 

^>fKvf   sa|  c_»-— 1>  sttocbwh"  I 
rrra  Ytnj*  caw  tx-  J 


H 


om  tmb  ussrrvt  lose*  fb  w*  euor 


w 


T*sj  Teorve  3*X»ikg>  ixeja*  «*vie»T 

UOOK    TO   THt    l»     ,.-  k. 


€J  Be  sure  to  mention  "Case  &  Comment"  in  writing  to  advertisers.  <]  Where  you 
saw  it  is  of  interest,  and  enables  them  to  credit  your  magazine  with  your  reply. 


ogle 


XX 


Case  and  Lomment  April  '11 


A  tten  tion,  A  ttorneys ! 


t 


THE  progressive  attorney' is  the  one  who  merits  his  clients"  patronage  through  his  resourceful 
To  hazy  the  knowledge  and  use  it  is  the  thing. 

Your  ability  and  success  is  measured,  not  by  your  knowledge  but  by  its  practical  application. 

A  systematic,  attracnveoffice,  like  neat  personal  appearance,  commands  respect  and  confidence. 

Indexed  law  libraries,  systematic  reference  file*,  etc..  not  only  give  you  instant  access  to  the  knowledge  of  the 
law  but  bestow  that  desired  air  of  prosperity. 

The  attorney  with  the  well -filled  bookcases,  business-like  filing  equipment  and  handsome  furnishings  has  leas 
difficulty  collecting  larger  fees  than  has  the  equally  studious  lawyer  of  the  meagrely  furnished,  unkempt  office 
receiving  "  nominal  "  fees. 

The  public  is  attracted  by  prosperity  and  is  willing  to  pay  the  successful  man's  price. 

The  Law  Office  shown  above  has  42  Wets  Slide  Door  Book  Sections,  a  Weu  Filing  Dealt.  Swinging  Desk 
Stand,  two  stacks  "  500  "  Line  "  Compact  Sections."  one  stack  Horizontal  Line  Filing  Sections. — all  reasonably 

priced  and  fully  described  in  our  catalogs. 


Get  Posted— See  our  Catalog*  "D"  and 
"E"    sent  free  with  booklet 
"Filing  Suggestions.  " 


The  Mfg.  Co. 

70  Union  Street,      -      -      Monroe,  Mich. 

Nmu>  York  Office,  108  Fulton  Street 
4././rr«  ■  Mail  to  Factory) 


•J  If  the  ■dvertiaemenU  in  this  number  interest  you.  answer  at  once,  The  preaent  value 
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Up  Against  It 


Yours  for  the 


Complete  Loose 
Leaf  Library 

Covering  the  entire  subject  of 

Loose  Leaf  Record  Keeping 

These  books  (200  pages)  contain  illustrations  of 
40  different  record  forms  and  fully  describe 
their  use:  give  full  information  how  to  start 
the  Loose  Leaf  System  and  how  to  maintain  it. 
They  will  show  you  how 

Moore's  Modern 
Methods 

reduce  office  work  and  expense ;  why  this 
Loose  Leaf  system  is  used  by  60,000  pro- 
gressive business  houses  today. 

We  shall  be  glad  to  send  any  business  or  professional 
man  these  books  without  charge  or  obligation. 
You  cannot  buy  more  complete  information  on  Loose 
Leaf  methods  than  we  give  you  in  this  library.  Fill  out 
and  mail  the  coupon  with  your  business  letterhead. 

JOHN  C.  MOORE  CORPORATION 

ESTABLISHED  1839 
675  Stone  Street,    Rochester,  N.  Y. 


COUPON- Send  ma  FREE  your  Loom  Leaf  Library 
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ENDORSED  "THE  BEST"  BY  OVER  FIFTY  THOUSAND  USERS 
Write  for  New  Cataloc  No.  36 

MADE IN  SEVERAL  DIFFERENT  STYLES  AND  FINISHES 

SENT  ON  APPROVAL  c  lOO  perfection 
FRjEIGHT  PAID  4?  1  ^  and  upwards 

THE  C.  J.  LUNDSTROM  MFG.  CO.  Little  Fall.,  N.  Y. 
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Where 

To  Look 

For  The  Law" 

The  LCP.  Co.,  Rochester,  N.Y. 


NO  TAXES  HERE 


INCORPORATE  UNDER 
f       ARIZONA  LAWS. 


Mo«t  liberal  Corporation  Lawa  In  the  United  State*.  No  franchise  or  annual  Tax.  Prlrate  property 
exempt  from  all  corporate  debts.  Legislature  cannot  repeal  your  charter.  Keep  office*  and  do  bu  nines* 
anywhere.  Dacca  on  How  to  Run  a  Corporation"  free  to  companies  incorporated  throned  us.  Thin  Is 
B  wt',''  hound  law  book  of  8re  hundred  paces.  It  tells  just  what  to  do  and  how  to  do  it.  Also  investigate 
oar  Universal  Corporate  Record."  Four  books  in  one.  No  other  like  it.  Free  to  companies  incorporated 
through  ua  if  requested.  Fee  very  small.  Writ*  for  free  booklet,  codified  and  annotated  corporation 
laws  and  other  information  before  incorporating-. 

Riftrmns:  Union  Bank  and  Tnut  Co.;  The  Western  Investment  Co.,  Phoenix,  Arts. 

ARIZONA  CORPORATION  CHARTER 
GUARANTEE  COMPANY,  Phoenix,  Ariz. 


B.  R.  DAGGS,  President 


P.  U.  HAYES.  Vice- Pres. 


W.  E.  MILL1  CAN.  Secretary 
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Business    \Vh:tl  Is  It  ? 


"The  word  'business*  first  flung  in  contempt,  like 
Puritan,  Methodist  and  Quaker,  has  now  become  a 
thing  of  which  to  be  proud." 
"Business  is  human  service." 

"Business,  to  be  successful,  must  be  based  on  science. 


for  demand  and  supply  are  matters  of  mathematics, 
not  guesswork." 

"The  discovery  of  truth  as  our  most  valuable  business 
asset  is  the  one  great  achievement  of  the  age  in 
which  we  live." 

 EJbm  Hubbaid  in  IvUrch  FRA. 


For  Law  Offices— 

Where  instant  accessibility,  convenience,  easy  filing  and 
quick  finding  of  all  valuable  documents  is  important — and 
where  additional  protection  of  all  such  papers,  against  fire 
or  prying  eyes,  is  demanded,  in  behalf  of  his  clients  and 
himself— the 


Slobe  Cabinet  Safe 

is  now  an  essential  feature  of  the  modern  lawyer's  office 
equipment. 

Made  throughout  of  steel — with  interchangeable 
interior  compartments,  including  document  files  for,  folded 

Eaper,  vertical  files  for  cap  size  papers  filed  flat,  card  index 
les  for  collection  records,  court  dockets,  etc. 

The  Globe  Cabinet  Safe  incorporates  every  convenience 
— without  the  cumbersome  disadvantages  of  the  old- 
fashioned  safes. 

Catalogue  postpaid  FREE  upon  request.  Address 
She  Slobc^Vcrnick«CoM  Dept.  C-911,  Cincinnati,  U.  S.  A. 
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